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VOIiUMB  liXII. 


es  Ool.  1-6.    CONDEE  ▼.  BARTON. 

Condiuioiis  of  Law  may  be  changed  by  the  court  at  any  time  before 
entry  of  the  judgment,  p.  6. 

Cited  in  (ySrien  v.  O'Brien,  124  Gal.  426,  noted  under  Hayes  v.  Wether- 
bee,  60  Cal.  396.  Distinguished  in  Estate  of  Ck>ok,  77  Gal.  229,  11  Am. 
St.  Rep.  274,  holding  that  a  judgment  by  default  which  was  not  entered 
for  five  years,  through  neglect  of  the  clerk,  took  effect  as  from  the 
date  of  rendition;  Grim  v.  Kessing,  89  Gal.  489,  23  Am.  St.  Rep.  498, 
holding  that  the  judgment  was  rendered  at  the  date  the  findings  were 
filed.  Cited  in  Brady  v.  Burke,  90  Cal.  5,  holding  that  until  a  judgment 
is  entered,  the  court  retains  complete  jurisdiction  of  the  case;  Broder 
T.  Conklin,  98  Gal.  363,  to  same  effect  as  the  principal  case ;  Los  Angeles 
▼.  Lankershim,  100  Gal.  532,  holding  that  findings  cannot  be  changed 
after  the  entry  of  final  judgment  while  the  judgment  is  allowed  to 
stand;  Fresno  Bank  v.  Dusy,  110  Gal.  76,  to  same  effect. 

Judgment  not  Final  Till  Recorded,  p.  6. 

ated  in  Grim  v.  Kessing,  89  Gal.  491,  23  Am.  St.  Rep.  499,  holding 
the  statute  of  limitations  runs  from  entry  of  the  judgment,  and  Herr- 
lich  V.  McDonald,  104  Gal.  553,  to  same  effect;  State  v.  Brown,  31  Wash. 
402,  order  of  court,  though  signed  and  handed  to  clerk  for  entry,  does 
not  become  finality  until  actually  entered,  and  may  be  modified  or 
annulled  at  any  time  before  it  is  spread  upon  record. 

62  Cal.  6-9.  STEELE  ▼.  MERCED  COUNTT. 

Service  by  MaiL — ^The  affidavit  must  show  that  all  the  requirements 
of  the  statute  have  been  observed,  p.  9. 

Cited  in  Insurance  Company  v.  Shepardson,  76  Gal.  377,  holding  that 
it  must  be  shown  there  was  a  regular  mail  communication  between  the 
places;  Thompson  v.  Brannan,  76  GaL  620,  to  same  effect  as  the  prin- 
cipal case. 

Notes  Cal.  Rep.— 194.       3089 
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62  Cal.  9- 18.    PRIET  ▼.  HITBERT. 

Dupont  Street  Widening. — ^When  several  persons  claim  a  warrant  for 
compensation,  the  decree  must  determine  the  amount  due  each,  p.   18. 

Referred  to  in  Priet  v.  De  la  Montanya,  85  Cal.  150,  in  holding  as  to 
the  liability  of  the  bondsmen  of  the  treasurer  of  San  Francisco  for 
warrants  on  the  Dupont  Street  fimd. 

62  Cal.  20-27.    CAMP  ▼.  GRIDER. 

Title  Acquired  Subsequent  to  Mortgage  inures  for  the  benefit  of  the 
mortgagee,  p.  26. 

Cited  in  Orr  y.  Stewart,  67  Cal.  277,  oonfirming  the  ruling  when  the 
title  was  acquired  from  the  government;  Stewart  v.  Powers,  98  CaL 
520,  holding  that  a  mortgage  in  fee  by  a  pre-emption  claimant  before 
final  proof  and  payment  carries  the  after-acquired  title;  Weber  v.  Laid- 
ler,  26  Wash.  148,  fact  that  entryman  under  homestead  act  mortgages 
homestead  before  actual  entry  thereon  does  not  invalidate  mortgage; 
note  to  76  Am.  Dec.  458,  on  mortgage  carrying  after-acquired  title  of 
mortgagor;  note  to  52  Am.  St.  Rep.  251,  on  encumbrances  by  pre-emp- 
tors. 

Mortgage  on  Homestead  must  be  presented  for  allowance  as  a  daim 
against  estate  of  deceased  homesteader,  or  foreclosure  will  not  be  de- 
creed, pp.  26,  27. 

Cited  in  Bank  of  Woodbind  v.  Stephens,  144  Cal.  663,  664,  but  hold- 
ing rule  inapplicable  to  probate  homestead;  Wise  v.  Williams,  72  Cal. 
547,  holding  that  a  claim  so  presented  is  not  affected  by  the  statute 
of  limitations;  Bollinger  v.  Manning,  79  Cal.  11,  12,  holding  that  al- 
though an  action  to  foreclose  was  commenced  in  the  life  of  the  home- 
steader, the  claim  must  still  be  presented,  and  (p.  12)  reaffirming  the 
decision  of  the  principal  case;  Building  Assn.  v.  King,  83  Cal.  442,  443, 
sustaining  the  ruling,  although  the  wife  was  a  party  to  the  note  and 
mortgage;  S.  C.  p.  444,  confining  the  ruling  of  the  principal  case  and 
section  1475  of  the  Code  of  Civil  Procedure  to  mortgages  on  home- 
steads; Heam  v.  Kennedy,  85  Cal.  57,  holding  that  a  suit  to  foreclose 
a  joint  mortgage  where  the  claim  has  not  been  presented  was  subject 
to  a  general  demurrer;  Rosenberg  v.  Ford,  85  Cal.  612,  holding  that  a 
mortgage  to  secure  in  part  a  debt  secured  by  a  mortgage  of  a  home- 
stead, for  which  no  claim  had  been  presented,  was  void  as  to  the 
amount  of  the  homestead  mortgage;  Sanders  v.  Russell,  86  Cal.  122, 
21  Am.  St.  Rep.  28,  holding  that  the  holder  of  a  judgment  against  a 
surviving  spouse  cannot  secure  an  order  for  partition  or  sale  of  the 
homestead  after  the  death  of  the  surviving  spouse,  without  presenting 
the  claim;  Perkins  v.  Onyett,  86  Cal.  350,  holding  that  a  joint  mort- 
gage of  a  homestead  oa  community  property  must  be  presented,  other- 
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wise  a  foreclosure  decree  would  be  reversed;  Wise  v.  Williams,  88  Cal. 
33  (being  a  rehearing  of  the  case  in  72  Cal.  647,  supra),  reaffirming 
the  principal  case;  McGahey  v.  Forrest,  109  Cal.  67,  "holding  that  the 
principal  case  did  not  apply  to  probate  homesteads.  Distinguished  in 
Weinreich  y.  Hensley,  121  Cal.  653,  homestead  executed  by  husband 
and  wife  on  homestead  selected  by  wife  from  husband's  separate  estate, 
without  his  assent,  which  had  ceased  to  exist  on  his  death,  may  be 
foreclosed  without  presenting  claim  against  his  estate;  Bull  t.  Coe, 
77  Cal.  62,  11  Am.  St.  Rep.  241,  holding  that  the  principal  case  did  not 
apply  to  a  mortgage  of  a  homestead  on  the  separate  property  of  the 
surviving  spouse. 

62  CaL  27-29.    PEOPLE  y.  D066BTT. 

Defendant  is  entitled  to  an  instruction  that  proved  good  reputation 
should  be  weighed  as  any  other  fact  established,  and  might  be  sufficient 
to  create  a  reasonable  doubt  as  to  guilt,  p.  29. 

Cited  in  People  v.  Griffith,  146  Cal.  346,  upholding  refusal  to  give 
instruction  that  defendant  was  presumed  to  be  man  of  good  character, 
in  absence  of  evidence  to  contrary,  where  no  evidence  as  to  his  character 
introduced;  State  v.  Sloan,  22  Mont.  301,  noted  under  People  v.  Smith, 
69  CaL  601;  People  v.  French,  137  Cal.  219,  noted  under  People  v.  Ashe, 
44  CaL  288;  State  y.  Van  Kuran,  25  Utah,  16,  following  rule;  State 
V.  Spendlove,  47  Kan.  169,  example  of  erroneous  instruction  as  to; 
State  V.  Schleagel,  60  Kan.  329,  holding  testimony  on  the  point  not  to 
be  excluded;  Moore  v.  State,  96  Tenn.  219,  holding  that  evidence  must 
be  of  previous  good  character;  note  to  63  Am.  Dec.  134,  at  to  evidence 
of  character  In  criminal  cases. 

62  CaL  29-32.    DAVENPORT  y.  CREDITORS. 

Insolvency — Charge  of  Fraud. — tissue  of  fraud  on  the  part  of  the 
insolvent  having  been  joined,  it  was  the  duty  of  the  court  to  summon 
a  jury  to  decide  it,  pp.  31,  32. 

Cited  in  Hinkel  v.  Creditors,  63  Cal.  331,  holding  that  a  charge  of 
fraud  by  a  creditor  assignee  must  be  met  and  tried. 

62  CaL  32-37.    DOUGHSRTY  v.  ROSENBERG. 

Statute  of  Frauds. — An  agreement  by  A  to  wait  till  he  had  recov- 
ered final  judgment  against  C  before  bringing  suit  against  B  is  not 
within  the  statute,  as  the  event  might  occur  within  a  year,  p.  36. 

Cited  in  Raynor  v.  Drew,  72  Cal.  309,  applying  the  ruling  to  a  lease 
by  a  mortgagor  to  a  mortgagee,  to  continue  during  the  existence  of 
the  debt;  note  to  93  Am.  Dec  89,  on  contracts  not  to  be  performed 
within  a  year. 
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62  Cal.  38-40.    TAYLOR  y.  HUGHES. 

Fish  Commissioners. — Certiorari  to  review  judgment  of  conviction 
under  section  637,  Penal  Code,  denied,  p.  40. 

Distinguished  in  Schaezlein  v.  Cabaniss,  135  CaL  470,  holding  void 
Statutes  of  1889,  page  3,  and  granting  writ. 

62  CaL  40-42.    SANTA  CRUZ  COUNTY  v.  SUPERVISORS. 

An  adjudication  by  the  superior  court  upon  the  merits  of  an  appli- 
cation for  a  prerogative  writ  is  appealable,  but  cannot  be  reviewed, 
pp.  41,  42. 

Cited  in  Knowles  v.  Thompson,  133  Cal.  248,  denying  mandamus  be- 
cause of  existence  of  such  right  of  appeal ;  State  v.  Trammel,  106  Mo. 
520,  holding  that  a  writ  of  mandamus  ieeued  by  a  circuit  court  of 
United  States  could  not  be  reviewed  by  state  supreme  court;  State  v. 
Lenahan,  17  Mont.  519,  holding  that  where  certiorari  had  been  refused 
the  remedy  was  by  appeaL 

02  Cal.  43-44.    RHODES  y.  SPENCER. 

Equity  Case. — ^When  a  new  trial  has  been  granted  of  the  special 
issues  submitted  to  a  jury,  mandamus  will  not  lie  to  compel  the  court 
to  proceed  with  the  hearing  of  the  remaining  issues,  p.  44. 

Cited  in  Raisch  v.  Board  of  Education,  81  Cal.  550,  by  Thornton,  J., 
arguing  that  the  grant  of  a  writ  of  mandamus  could  not  issue  to  com- 
pel a  board  of  education  to  draw  a  warrant  for  goods  supplied  under 
contract. 

62  Cal.  49-50.  FRAZER  v.  SUPERIOR  COURT. 

Statement  on  Motion  for  New  Trial  presented  to  the  court  in  skel- 
eton, referring  to  but  not  setting  out  the  reporter's  notes,  is  wholly 
insufficient,  p.  50. 

Cited  in  Visher  v.  Smith,  92  Cal.  62,  holding' that  the  judge  cannot 
be  compelled  to  settle  a  bill  of  exceptions  in  skeleton;  State  v.  Napton, 
28  Mont.  339,  referee  is  justified  in  refusing  to  settle  bill  of  exceptions 
which  recites,  "The  following  testimony  was  taken  before  the  referee 
(clerk  will  here  insert  testimony)." 

62  CaL  50-55.    PEOPLE  v.  PICO. 

Larceny — ^^Horse"  Includes  '^are.'* — ^The  use  of  the  word  mare, 
in  section  487,  subdivision  3  of  the  Penal  Code,  does  not  modify  the 
common  law  rule,  p.  52. 

Cited  in  People  v.  Monteith,  73  Cal.  9,  holding  that  "hone"  included 
"gelding**;  State  v.  Gooch,  60  Ark.  220,  holding  that  ''hone"  is  a  gen- 
eric term  and  includes  a  mare. 
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Insanity. — ^It  is  for  the  court  to  determine  if  the  witnesses  are  "in- 
timate acquaintances,"  and  if  there  is  no  abuse  of  discretion,  the  de- 
cision will  not  be  interfered  with,  p.  55. 

(Sted  in  People  t.  Levy,  71  Oal.  623,  holding  the  determination  of 
the  competency  of  a  witness  to  testify  concerning  sanity  is  within  the 
discretion  of  the  trial  court;  People  v.  Fine,  77  Gal.  149,  to  the  same 
effect;  Estate  of  McKenna,  143  Cal.  584,  holding  discretion  not  abused 
in  will  contest;  State  y.  Barry,  UN.  Dak.  442,  upon  issue  of  insanity, 
competency  of  layman  to  give  opinion  as  to  sanity  or  insanity  is 
for  court  to  determine,  and  determination  not  disturbed  unless  abuse 
shown.  Distinguished  in  Estate  of  Carpenter,  79  Gal.  386,  holding  that 
where  the  showing  of  intimacy  is  sufficient  the  witness  should  be  al- 
lowed to  give  his  opinion  as  to  insanity;  Wheelock  y.  Godfrey,  100 
CaL  584,  holding  that  the  question  of  ''how  intimate  a  witness  was" 
was  properly  left  to  the  discretion  of  the  court;  People  y.  Lane,  101 
Gal.  516,  holding  to  the  same  effect;  People  v.  Schmitt,  106  Gal.  52, 
holding  to  the  same  effect;  Estate  of  Wax,  106  Gal.  351,  to  the  same 
effect  as  Wheelock  y.  Godfrey,  supra;  People  v.  McCarthy,  115  Gal. 
258,  holding  the  ruling  of  the  trial  court  will  not  be  disturbed  except 
where  it  is  clear  that  the  discretion  has  been  improperly  exercised; 
State  y.  Lewis,  20  Ney.  348,  holding  that  the  admissibility  of  the  tes- 
timony must  be  left  to  the  discretion  of  the  presiding  judge;  State  y. 
Hansen,  25  Greg.  395,  holding  that  the  exercise  of  discretion  will  not  be 
reviewed  except  in  case  of  abuse. 

Insanity. — Submission  of  question  to  jury  after  conviction  is  within 
discretion  of  court,  p.  55. 

Cited  in  State  v.  Peterson,  24  Mont.  86,  on  point  that  preliminary 
examination  as  to  insanity  is  within  court's  discretion,  and  on  same 
point  in  State  v.  Nordstrom,  21  Wash.  407. 

It  is  no  error  to  instruct  that  a  defense  of  insanity  is  open  to  sus- 
picion and  must  be  examined  with  care,  p.  54. 

Cited  in  People  v.  Owens,  123  Cal.  489,  on  point  that  doctrine  of 
irresistible  impulse  is  unknown  in  this  state;  People  v.  Methever,  132 
Ca,\.  331,  noted  under  People  v.  Dennis,  39  Gal.  636;  People  v.  Donlan, 
135  Gal.  492,  quoting  People  v.  Larrabee,  115  Gal.  159;  People  v.  Sues- 
ser,  142  GaL  365,  approving  instructions  given;  Marceau  v.  Travelers' 
Co.,  101  Cal.  343,  exemplifying  a  correct  instruction;  People  v.  Larra- 
bee, 115  Cal.  159,  to  the  like  effect;  People  v.  McCarthy,  115  Cal.  264, 
to  the  like  effect,  and  suggesting  that  courts  in  giving  instructions  on 
thio  point  should  follow  approved  language;  People  v.  Kloss,  115  Cal. 
577,  to  the  like  effect,  fuid  holding  further  that  in  giving  this  instruc- 
tion the  court  did  not  invade  the  province  of  the  jury  by  instructing 
as  to  matters  of  fact;  Fat  jo  v.  Pfister,  117  Gal.  83,  to  the  like  effect. 

It  is  correct  to  instruct  that  in  all  other  matters  except  that  of 
insanity,  defendant  is  entitled  to  every  reasonable  doubt,  p.  54. 
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Cited  in  Lovegrove  y.  State,  31  Tez.  Cr.  492,  approving  a  charge  that 
defendant  must  establish  his  plea  of  insanity  by  a  preponderance  of 
testimony;  note  to  76  Am.  St.  Rep.  97. 

62  Cal.  60-65.    ST£V£NSON  ▼.  SUPERIOR  COURT. 

Administration  of  Estate  of  Living  Person  cannot  be  granted.  The 
proceedings  are  absolutely  void  ab  initio  and  throughout.  Probate 
court  has  power  to  order  the  proceedings  vacated  and  annulled,  p.  64. 

Cited  in  Carr  v.  Brown,  20  R.  I.  222,  78  Am.  St.  Rep.  861,  holding 
statute  void  providing  for  administration  in  case  of  absence  for  cer- 
tain period;  Costa  v.  Superior  Court,  137  Cal.  81,  82,  denying  right  of 
probate  court  to  order  administrator  to  turn  over  funds  to  alleged  de- 
cedent. Distinguished  in  Thompson  v.  Samson,  64  Cal.  333,  differentiat- 
ing proceedings  void  and  voidable.  Cited  in  Kahn  v.  Board  of  Super- 
visors, 79  Cal.  400,  holding  that  a  grant  of  letters  was  not  conclusive, 
and  if  the  party  were  in  fact  alive,  the  grant  was  void;  Thomas  v. 
People,  107  111.  522,  47  Am.  Rep.  459,  approving  the  ruling  of  the 
principal  case;  Perry  v.  St.  Jo.  Ry.  Co.,  39  Elan.  423,  to  same  effect 
as  the  principal  case;  Chaimcey  v.  Wass,  25  Minn.  35,  in  dissenting 
opinion  of  Vanderburgh,  J.,  to  illustrate  the  difference  between  void 
and  voidable  orders;  Springer  v.  Shavender,  118  N.  C.  44,  54  Am.  St. 
Rep.  712,  laying  down  three  propositions  as  to  void  judgments;  Soott 
V.  McNeal,  154  U.  S.  43,  holding  that  a  judgment  by  the  highest  court 
of  a  state,  affirming  the  title  to  land  of  a  purchaser  from  an  admin- 
istrator of  a  living  person  who  had  no  notice  of  the  sale,  deprived  the 
living  person  of  his  property  without  due  process  of  law  and  was 
reviewable  on  a  writ  of  error  by  the  supreme  court  of  the  United  States. 
Notes  to  73  Am.  Dec.  pp.  126,  127,  on  administration  of  estate  of  liv- 
ing person;  note  to  79  Am.  Dec.  66,  on  validity  of  grant  of  adminis- 
tration; note  to  81  Am.  Dec  132,  on  conclusiveness  of  probate  of  will; 
note  to  47  Am.  Rep.  465. 

62  Cai:  66-67.    6ARLICK  ▼.  BOWER. 

Verdict  Insufficient. — ^In  an  action  to  recover  possession,  or  value, 
and  damages,  a  verdict  for  plaintiff  assessing  damages  at  a  sum  stated 
is  not  responsive  to  the  issues,  and  may  be  set  aside,  pp.  66,  67. 

Cited  in  Vandeford  v.  Foster,  62  Cal.  180,  holding  on  a  state  of  facta 
similar  to  the  principal  case  that  a  new  trial  should  have  been  granted ; 
Stewart  v.  Taylor,  68  Cal.  6,  holding  on  an  action  similar  to  the  prin- 
cipal case  the  verdict  was  insufficient  which  failed  to  find  the  value  of 
the  property. 

62  Cal.  67-68.    HOLLAND  y.  GREEN. 
Forcible  Entry  and  Detainer. — To  sustain  this  action  there  must  be 
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averment  and  proof  that  the  party  in  possession  was  turned  out  by 
force,  threats  or  menacing  conduct,  p.  68. 

Cited  in  Kerr  v.  O'Keefe,  138  Crl.  422,  holding  complaint  sufficient; 
Morse  v.  Boyde,  11  Mont.  260,  holding  that  where  the  alleged  entry 
was  only  a  refusal  to  give  possession,  and  was  without  violence,  the 
action  could  not  be  sustained,  and  that  ejectment  was  the  proper  rem- 
edy. 

Entry  in  Good  Faith. — A  lease  to  one  of  the  parties  entering,  offered 
to  show  good  faith,  was  properly  excluded,  p.  68. 

Cited  in  note  to  27  Am.  Dec.  654,  on  color  of  title  in  forcible  detainer. 

Good  Faith  in  entry  is  a  defense,  p.  68. 

Cited  in  Carter!  y.  Roberts,  140  Cal.  166,  noted  under  Voll  y.  Hollis, 
60  Cal.  569. 

62  Cal.  69-119.  SPRING  VALLEY  WATER  WORKS  y.  SCHOTTLER. 
Referred  to  generally  in  Spring  Valley  W.  W.  v.  Schottler,  62  Cal. 
110,  as  being  similar  in  facts  to  the  principal  case,  and  leading  to 
the  same  dedsion. 

Rules  of  Board  of  Equalization  are  not  part  of  the  record  on  cer- 
tiorari, p.  100. 

Cited  in  Hagenmeyer  y.  Mendocino  Co.,  82  CaL  216,  holding  that  the 
party  making  the  return  to  the  writ  cannot  be  heard  to  complain  of 
the  inclusion  therein  of  rules  as  to  notice. 

Actual  Notice  of  intended  action  by  board  of  equalization  is  suffi- 
cient, if  in  time  to  aUow  of  a  hearing,  unless  it  appears  affirmatiyely 
that  a  fair  hearing  was  denied  by  the  action  of  the  board,  p.  103. 

Cited  in  Hagenmeyer  y.  Mendocino  Co.,  82  Cal.  217,  as  to  sufficiency 
of  a  notice  by  mail;  Allison  Co.  y.  Neyada  Co.,  104  CaL  164,  at  to 
notice  to  a  corporation  through  an  official. 

Abearance  Waiyea  Defects  in  Form  of  notice  to  show  cauae,  p.  103. 

Cited  in  Farmers'  Bank  y.  Board,  97  Cal.  325,  holding  that  a  defect 
in  the  notice  was  waiyed  by  appearance  before  the  board;  Railroad  Co. 
y.  Standing,  13  Utah,  493,  to  same  effect. 

Franchise  of  a  Water  Works  Company  is  property  liable  to  taxa- 
tion, pp.  105-116. 

Cited  in  People  y.  City  of  Oakland,  92  Cal.  614,  holding  that  the  right 
of  a  muiucipal  corporation  to  l«yy  taxes  is  a  franchise;  Spring  Valley 
W.  W.  y.  Barber,  99  Cal.  38,  holding  that  the  mere  right  to  lay  pipes 
through  an  adjoining  county  is  a  bare  right  of  way,  and  not  assessable 
as  a  franchise;  People  y.  National  Bank,  123  Cal.  60,  69  Am.  St.  Rep. 
37,  Bank  of  California  y.  San  Francisco,  142  Cal.  279,  et  passim,  and 
Lewiaton  etc  Co.  y.  Asotin  Co.,  24  Wash.  375-377,  noted  under  People 
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v.  Badlam,  57  Cal.  504;  Merchants'  etc  Co.  y.  Sterling,  124  Cal.  432, 
71  Am.  St.  Rep.  96,  discussing  nature  of  goodwill  of  corporation;  Com- 
mercial etc.  Co.  ▼.  Judson,  21  Wash.  56,  quoting  State  y.  Anderson,  90 
Wis.  561;  Gulf  etc.  Co.  y.  Hewes,  183  U.  S.  78,  construing  local  (Mis- 
sissippi) statutes;  London  and  San  Francisco  Bank  y.  Block,  117  Fed. 
905,  under  California  constitution  and  laws,  franchise  of  foreign  bank- 
ing corporation  engaged  in  business  in  California  "to  be"  a  corporation 
is  not  taxable  as  franchise;  corporation's  franchise  "to  do  business" 
in  such  state  is  taxable;  State  y.  Anderson,  90  Wis.  561,  holding  the 
franchises  of  a  street  railroad  company  are  liable  to  taxation  as  per- 
sonal estate. 

Spring  Valley  Water  Works  Company  is  a  corporation  haying  power 
to  use  the  streets  of  San  Francisco  under  the  act  of  1858,  p.  218,  and 
to  supply  water  and  collect  rates  and  to  diyide  its  capital  stock  into 
shares,  pp.  104,  105. 

Cited  in  Saa  Franoisoo  ▼.  Spring  Valley  W.  W.,  63  GaL  531,  to  same 
effect. 

62  Cal.  120-123.    PEOPLE  y.  HOIN.    45  Am.  Rep.  651. 

Irresistible  Impalse,  if  it  exists,  does  not  constitute  that  insanity 
which  is  a  legal  defense,  p.  123. 

Cited  in  People  y.  Sewell,  145  Cal.  299,  when  question  to  jurora 
tended  to  bring  out  expressed  prejudice  against  defense  of  insanity, 
which  really  related  to  feigned  insanity,  and  jurors  stated  they  had  no 
prejudice  against  real  insanity,  challenge  properly  denied;  People  y. 
Kemaghan,  72  CaL  617,  in  dissenting  opinion  of  Temple,  J.,  arguing 
that  the  charge  giyen  as  to  emotional  insanity  was  not  in  accord  with 
the  rule  laid  down  by  the  principal  case;  S.  C,  p.  622,  in  dissenting 
opinion  of  Thornton,  J.,  approying  the  definition  of  emotional  insanity 
in  the  principal  case.  Approyed  in  Maroeau  y.  Trayelers'  Ins.  Co.,  101 
Cal.  342,  as  a  correct  exposition  of  the  law.  Cited  in  same  case,  p. 
346,  giying  the  effect  of  an  instruction  in  somewhat  yague  terms,  which 
did  not  offend  against  the  rule  laid  down  in  the  principal  case;  People 
y.  Ward,  105  Cal.  343,  and  People  y.  Hubert,  119  Cal.  223,  63  Am.  St. 
Rep.  77,  holding  that  the  doctrine  of  "uncontrollable  impulse"  has  no 
legal  standing  in  this  state;  People  y.  McCarthy,  115  Cal.  264,  to  the 
same  effect;  People  y.  Barthleman,  120  Cal.  11,  to  the  same  effect; 
People  y.  Owens,  123  Cal.  489,  People  y.  Metheyer,  132  Cal.  332,  and 
State  y.  Knight,  95  Me.  479,  holding  instruction  properly  refused;  Leache 
y.  State,  22  Tex.  App.  310,  58  Am.  Rep.  644,  holding  that  if  the  accused 
had  sufficient  intelligence  to  know  what  he  was  doing,  and  the  will  and 
the  power  to  do  or  not  to  do  it,  he  was  in  contemplation  of  law 
responsible;  State  y.  Harrison,  36  W.  Va.  748,  holding  that  knowledge 
of  right  and  wrong  is  the  correct  test,  and  discarding  the  theory  of 
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irresistible  impulBe;   note  to  27  Am.  St.  Rep.  811,-  on  inflanity  as  a 
defense  to  crime;  note  63  Am.  St.  Rep.  100. 

« 

68  Od.  125-139.    HAM  ▼.  SAHTA  SOSA  BANK.    45  Am.  Rep.  654. 

Dedtration  of  Homestead,  containing  the  statements  required  by 
section  1237  of  the  Ciyil  Ckxle,  duly  executed,  acknowledged  and  re- 
oorded  is  valid,  p.  134. 

Referred  to  in  Graves  v.  Baker,  68  Oal.  133,  but  with  what  object 
cannot  be  ascertained.  Cited  in  Gelligher  v.  Smiley,  28  Neb.  195,  26 
Am.  St.  Rep.  324,  holding  that  a  homestead  right  once  acquired  could 
not  be  diminished  without  the  consent  of  the  homesteader;  note  to 
63  Am.  Dec  124,  on  homestead  rights;  note  to  91  Am.  Dec.  644,  on 
homestead  defined. 

The  homestead  may  exceed  the  value  limit  and  the  excess  in  value 
is  subject  to  claims  of  the  creditors,  p.  138. 

Cited  in  Tieman  v.  Creditors,  62  Gal.  288,  holding  that  when  the 
declaration  stated  the  value  at  eight  thousand  dollars,  the  homestead 
was  valid  up  to  the  statutory  limit,  but  that  only  one  house  could  be  set 
apart  as  a  homestead;  King  v.  Gotz,  70  Cal.  242,  holding  that  a  declara- 
tion of  value  of  seven  thousand  dollars  did  not  invalidate  the  homestead ; 
Lubbock  V.  McMann,  82  Cal.  230,  16  Am.  St.  Rep.  Ill,  holding  that  the 
excess  in  value  of  a  homestead  is  subject  to  the  jus  disponendi  of  the 
owner  and  the  claims  of  his  creditors;  Demartin  v.  Demartin,  85  Cal. 
74,  holding  that  when  a  homestead  was  set  apart  in  insolvency  pro- 
ceedings the  burden  of  proof  was  on  the  creditors  to  show  that  the 
value  exceeded  the  statutory  limit;  Mitchell  v.  McCormick,  22  Mont. 
253,  and  Terrick  v.  Higgins,  22  Mont.  507,  construing  local  statutes. 

Selection  of  Homestead  is  Constitutional. — This  right  the  legislature 
was  commanded  by  the  constitution  to  protect  from  forced  sale,  p. 
138. 

Cited  in  Lubbock  v.  McMann,  82  Cal.  228,  16  Am.  St.  Rep.  109,  hold- 
ing that  exemption  is  a  constitutional  right  to  the  limit  provided  by 
statute;  Sayers  v.  Childers,  112  Iowa,  677,  681,  on  point  that  right  to 
homestead  is  a  vested  right. 

62  CaL  139-145.    PEOPLE  y.  SALORSE. 

Larceny. — ^When  the  act  of  taking  coexists  with  the  felonious  intent 
to  deprive  the  owner  of  his  property,  the  offense  is  complete,  p.  141. 

Cited  in  People  v.  Morino,  85  Cal.  518,  holding  that  the  question 
whether  the  felonious  intent  existed  at  the  time  the  property  waa 
taken  should  be  left  to  the  jury. 

Taking  with  felonious  intent  to  deprive  the  owner  is  larceny,  but 
if  the  felonious  intent  is  formed  afterward,  the  offense  is  embezzls- 
ment,  p.  141. 


62  Cal.  161-154  Notes  on  California  Reporta.  3098 

Cited  in  State  ▼.  Harmon,  106  Mo.  662,  holding  that  embezzlement 
as  distinguished  from  larceny  is  a  purely  statutory  offense;  People 
V.  De  Graaff,  127  Cal.  679,  noted  under  People  v.  Smith,  23  Cal.  280; 
People  y.  Jackson,  138  Cal.  464,  holding  instructions  on  larceny  properly 
refused;  notes  to  98  Am.  Dec.  127  and  149,  as  to  distinction  between 
larceny  and  embezzlement. 

Embezzlement  of  Horse  is  punishable  as  grand  larceny,  irreepectiye 
of  value,  p.  142. 

Cited  in  People  v.  Gray,  137  Cal.  268,  on  point  that  verdict  may  de- 
termine degree  of  crime;  People  v.  Wickham,  116  Cal.  386,  holding  that 
embezzlement  of  a  horse  of  the  value  of  forty  dollars  was  punishable 
by  imprisonment  In  the  state  prison;  notes  to  98  Am.  Dec.  167,  and 
161,  as  to  allegation  of  value  and  conviction  of  one  offense  under  in- 
dictment for  the  other. 

Venue  in  Embezzlement. — The  offense  must  be  proved  to  have  been 
committed  within  the  county  where  the  defendant  is  charged,  or  within 
five  hundred  yards  thereof,  p.  144. 

Cited  in  Cohen  v.  State,  20  Tex.  App.  229,  holding  that  jurisdiction 
lay  in  the  county  where  defendant  was  placed  in  control  of  the  prop- 
erty, or  in  any  oounty  in  which  he  may  have  taken  or  received  the 
property. 

Instruction. — ^When  they,  as  an  entirety,  correctly  lay  down  the  law 
of  the  case,  the  verdict,  if  in  accordance  with  the  evidence,  will  not 
be  disturbed,  p.  144. 

Cited  in  Territory  v.  Evans,  2  Idaho,  398,  holding  that  if  taken  as 
a  whole  the  charge  is  correct  substantially  and  oould  not  mislead  the 
jury,  the  judgment  will  not  be  disturbed. 

62  Cal.  151-164.    SOSENKSANZ  ▼.  WA6NSS. 

Mechanic's  Lien — Complaint. — ^Necessary  allegations  are  that  there 
was  money  due  to  the  original  contractor  when  the  lien  was  filed,  or 
that  the  owner  had  knowledge  of  the  claim  prior  to  the  payment  of 
the  full  amount  under  the  contract,  p.  164. 

Cited  in  Stimson  v.  Dunham  etc  Co.,  146  Cal.  284,  where  material- 
men and  laborers  served  notice  on  owner  of  their  claims  against  con- 
tractrvr,  which  in  aggregate  exceeded  contract  price,  owners  not  liable 
beyond  contract  price,  and  may  compel  parties  entitled  to  come  in  and 
have  rights  settled  in  one  decree;  Wilson  v.  Barnard,  67  Cal.  423,  hold- 
ing that  the  principal  case  applied  to  claims  of  loggers  under  the  log- 
ger's lien  act.  Distinguished  in  same  case,  p.  426,  in  dissenting  opin- 
ion of  McKee,  J.,  showing  the  reason  for  difference  in  necessary  plead- 
ing on  mechanics'  liens  and  loggers'  liens.  Cited  in  Turner  v.  Strenzel, 
70  Cal.  30,  holding  that  a  materialman  is  only  entitled  to  be   paid 
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from  that  portion  of  the  contract  price  which  remains  due  and  unpaid 
when  the  lien  is  filed;  Wiggins  v.  Bridge,  70  Cal.  439,  holding  that 
where  the  contractor  never  completed  the  building,  and  there  was  noth- 
ing due  to  him,  a  subcontractor  or  materialman  could  not  enforce  a 
lien;  McFadden  v.  Stark,  58  Ark.  13,  holding  that  as  the  contract  is 
the  foundation  of  the  mechanic's  lien  it  must  be  stated  in  the  oom- 
plaint  so  far  as  to  show  the  lien  and  amounti. 

62  Gal.  155-159.     HANLEY  ▼.  KELLY. 

One  who  obtains  a  judgment  for  money  which  defendant  has  invested 
in  land,  is  thereby  estopped  from  pursuing  the  land  in  equity,  p.  159. 

Cited  in  Gaffney  v.  Megrath,  23  Wash.  494-497,  stating  general  rule 
as  to  election  between  remedies;  Harding  v.  Atlantic  Trust  Co.,  26 
Wash.  539,  where  mortgagee  after  foreclosure  and  sale  attempts  to 
realize  on  deficiency  judgment  by  execution  on  debtor's  homestead,  he 
is  estopped  from  claiming  equitable  lien  on  homestead  by  reason  of 
its  purchase  with  proceeds  of  waste  committed  upon  mortgaged  prem- 
ises; note  to  10  Am.  St.  Rep.  489,  on  pursuit  of  one  remedy  excluding 
another. 

62  Cal.  160-163.    BELCHER  COMPANY  ▼.  DEFERSASL 

Mines. — A  locator  who  does  work  to  the  extent  of  one  hundred  dol- 
lars on  two  claims  in  one  year,  and  in  the  January  of  the  following 
year  does  work  to  the  extent  of  twenty-four  dollars  before  relocation, 
does  not  lose  his  rights,  p.  163. 

Cited  in  Pharis  v.  Muldoon,  75  Cal.  287,  holding  that  failure  to  mark 
boundaries  until  five  days  after  entry  confers  no  rights  on  a  relocator 
as  against  the  locator,  who  in  the  meantime  re-enters  and  resumes 
work;  Temescal  etc.  Co.  v.  Salddo,  137  CaL  214,  on  point  that  resump- 
tion of  work  will  be  presumed  done  in  good  faith;  Fee  v.  Durham, 
121  Fed.  470  (distinguished  in  dissenting  opinion,  page  476),  majority 
holding  where  locator  commenced  assessment  work  on  December  26th 
and  employees  continued  work  imtil  December  30th,  which  was  Satur- 
day, when  they  quit  and  resumed  work  on  Monday,  January  1st,  one 
locating  on  Sunday  night  between.  12  and  1  o'clock  acquired  no  rights. 
Overruled  in  Honaker  v.  Martin,  11  M<«t.  95,  97,  holding  that  the  rul- 
ing of  the  principal  case  was  not  sound,  that  the  resumption  of  work 
without  the  expenditure  with  reasonable  diligence  of  the  statutory 
amount  was  an  evasion  of  the  statute,  and  the  work  must  be  done  in 
good  faith  in  order  to  secure  the  claim  against  relocation.  Cited  in 
Bishop  v.  Baisley,  28  Greg.  126,  holding  that  it  was  an  open  question 
whether,  after  having  resumed,  and  while  in  actual  possession,  and 
prior  to  the  full  performance  of  the  amount  required  by  law,  the  claim 
was  open  to  relocation;  Justice  Min.  Co.  v.  Barclay,  82  Fed.  Rep.  560, 
holding  that  if  the  ground  was  subject  to  relocation,  yet  that  if  work 
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was  done  on  one  of  a  number  of  adjoining  claims  to  the  amount  re- 
quired for  all  of  them  for  one  year,  then  the  locator's  rights  were 
reviyed  and  a  subsequent  relocation  was  invalid. 

Failure  in  Findings. — ^Failure  to  find  on  an  issue  not  injuring  the 
defendants,  and  not  material  to  the  main  issue,  is  not  ground  for  re- 
versal, p.  162. 

Cited  in  Hooker  t.  Thomas,  86  Cal.  178,  to  same  effect  and  giving 
an  example. 

Estoppel  of  Deed. — Grantors  of  a  mine  by  deed  cannot  deny  owner- 
ship and  right  to  possession  at  the  time  the  deed  was  executed,  p.  163. 

Cited  in  De  Frieze  v.  Quint,  94  Cal.  659,  28  Am.  St.  Rep.  153,  hold- 
ing that  a  grantor,  purporting  to  grant  in  fee,  is  estopped  from  sub- 
sequently setting  up  as  his  title  a  tax  deed  acquired  after  the  grant; 
Stinchfleld  v.  GilHs,  96  Cal.  36,  holding  that  the  grantor  of  a  mine  by 
deed  was  estopped  from  denying  a  valid  location. 

Judicial  Notice. — The  character  of  mining  property,  and  its  original 
ownership  by  the  United  States,  will  be  judicially  noticed,  p.  163. 

Cited  in  note  to  89  Am.  Dee.  690,  on  United  States  land  laws. 

62  CaL  164-176.    WILSON  y.  SOUTHSSN  PACIFIC  COMPANY. 

Negligence. — ^When  the  evidence  is  oonflicting  or  circumstantial,  it 
is  for  the  jury  to  determine,  pp.  172,  173. 

Cited  in  Noyes  v.  Southern  Pacific,  92  Cal.  291,  in  ooncurring  opinion 
of  Paterson,  J.,  holding  that  where  there  is  any  evidence  at  all  from 
which  inferences  of  negligence  may  be  drawn,  nonsuit  should  not  be 
granted;  Benson  v.  Central  Pacific,  98  Cal.  48,  in  an  action  for  personal 
injury.  Cited  in  Stephenson  v.  Southern  Pacific,  102  Cal.  149,  approv- 
ing the  ruling  of  the  principal  case,  but  saying  that  where  the  facts 
were  admitted  or  proven  without  contradiction,  it  is  for  the  court  to 
determine  if  they  establish  negligence;  Hansen  v.  Southern  Pacific,  105 
Cal.  385,  to  same  effect,  where  the  question  was  whether  or  not  plain- 
tiff was  on  the  road  with  the  consent  of  defendant;  Pierce  v.  Railway 
Co.,  22  Mont.  449,  holding  nonsuit  properly  grantable  in  action  against 
carrier;  Ewell  v.  Mining  Co.,  23  Utah,  197,  applying  rule  in  action  by 
employee  for  damages  for  injuries  received  in  mine. 

When  goods  are  destroyed  while  in  custody  of  a  warehouseman,  the 
burden  of  proof  of  negligence  is  on  plaintiff,  p.  172. 

Distinguished  in  Wilson  v.  California  Central,  94  Cal.  172,  holding 
that  where  the  defendant  was  sued  on  contract  as  a  carrier  for  non- 
delivery, and  not  as  a  tort  feasor,  the  rule  was  different.  Cited  in 
Taussig  V.  Bode,  134  Cal.  263,  86  Am.  St.  Rep.  252,  applying  rule  to 
leakage  alleged  to  have  been  caused  by  warehouseman;  James  v.  Orrell, 
68  Ark.  288,  82  Am.  St.  Rep.  295,  holding  instruction  as  to  burden  of 
proof  erroneous;  Marshall  v.  Andrews,  8  N.  Dak.  367,  but  holding  bur- 
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den  of  proof  on  warehouseman  in  case  of  loss  by  burning  of  warehouse ; 
and  see  to  same  effect  Dieterle  y.  Bekin,  143  Cal.  688.  Approved  in 
Texas  &  Pacific  Co.  v.  Morse,  1  Tex.  App.  Civ.  Cas.  (White  &  W.)  183, 
holding  that  common  carriers,  having  warehouses  for  storing  goods, 
were  liable  as  warehousemen  for  goods  stored  there. 

General  Citation. — ^Insurance  Co.  of  North  America  ▼.  Lake  Erie,  etc. 
£.  Co.,  152  Ind.  339. 

€2  Cal.  179.    MENZIES  ▼.  BOARD. 

Supreme  Court. — Original  jurisdiction  to  issue  a  writ  of  certiorari 
will  not  be  exercised  where  no  sufficient  reason  is  shown  why  the  ap- 
plication could  not  have  been  made  to  the  superior  court,  p.  179. 

ated  in  Everitt  v.  Board,  1  S.  Dak.  371,  holding  that  generally  the 
writ  is  applied  for  by  the  attorney  general;  People  v.  City,  193  IlL  520, 
quoting  Everett  v.  Board,  1  S.  Dak.  371. 

62  CaL  179-180.    VANDEFORD  y.  FOSTER. 

Verdict  must  Cover  Issues. — ^In  an  action  to  recover  possession  or 
the  value,  and  damages,  a  verdict  which  does  not  find  the  value  will 
be  set  aside,  p.  180. 

Cited  in  Stewart  v.  Taylor,  68  Cal.  6,  holding  that  a  verdict  to  sus- 
tain a  judgment  must  be  complete  and  certain. 

62  Cal.   180-181.     SANTA  CRUZ   RAILROAD   COMPANY  v.  SANTA 
CLARA  COXTNTY. 

Liability  of  County. — ^An  action  will  not  lie  against  a  count  for  neg- 
lect or  refusal  by  a  supervisor  to  perform  a  duty  imposed  on  him  by 
law,  p.  181. 

Cited  in  note  to  68  Am.  Dec  295,  on  county  not  liable  for  acts  or 
neglects  of  officers. 

C2  Cal.  181.    VAUGHN  y.  WERLEY. 

Appeal  for  Delay. — ^Damages  will  not  be  granted  where  no  transcript 
has  been  filed,  as  there  is  no  record  from  which  delay  can  be  determined, 
p.  181. 

Followed  in  Walter  v.  Maresch,  3  V^ash.  625,  on  a  similar  state  of 
facts. 

62  Cal.  182-186.    ST.  HELENA  WATER  COMPANY  v.  FORBES.    S.  G. 
45  Am.  Rep.  659. 

Supply  of  Water  is  a  public  use,  for  which  the  right  of  eminent 
domain  may  be  exercised  over  a  stream  of  water  flowing  over  land, 
due  compensation  being  made,  p  182. 
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Cited  in  Lux  ▼.  Haggin,  69  Cal.  300,  holding  tltat  the  property  of  a 
riparian  proprietor  in  the  waters  flowing  through  his  land  is  subject 
to  the  law  of  eminent  domain;  but  distinguished  in  same  case,  page 
440,  in  dissenting  opinion  of  Myrick,  J.,  showing  that  the  principal  case 
had  no  application  to  the  appropriation  of  water  by  an  irrigation  com- 
pany; Hamor  v.  Bar  Harbor  W.  Co.,  78  Me.  132,  to  same  effect  as  the 
principal  case.  Quoted  in  Watuppa  Reservoir  Co.  v.  Fall  River,  147 
Mass.  562,  by  Knowlton,  J.,  in  his  dissenting  opinion,  arguing  that  the 
special  laws  of  Massachusetts  did  not  authorize  the  taking  of  water 
from  great  ponds  without  compensation  to  the  riparian  owners  of 
streams  supplied  therefrom.  Cited  in  Pocantico  W.  W.  Co.  v.  Bird, 
130  N.  Y.  259,  holding  that  a  water  company,  by  making  special  con- 
tracts for  supplying  water  to  riparian  proprietors,  does  not  destroy 
the  character  of  public  use  for  which  the  water  rights  are  acquired 
Wisconsin  W.  Co.  v.  Winans,  85  Wis.  41,  39  Am.  St.  Rep.  816,  holding 
that  waterworks  for  the  supply  of  a  city  or  village  are  for  a  public 
use,  and  that  the  right  of  eminent  domain  may  be  exercised  by  the 
company;  Bigelow  v.  Draper,  6  N.  Dak.  162,  164,  sustaining  condem- 
nation of  riparian  right  for  railroad  purposes. 

The  right  to  running  water  is  part  of  the  land  over  which  it  flows 
naturally,  and  is  real  property,  pp.  183,  184. 

Cited  in  Gould  v.  Stafford,  91  Cal.  155,  holding  the  right  may  be 
severed  from  the  land  and  held  as  an  easement;  Smith  v.  Denniff,  24 
Mont.  22,  26,  on  point  that  trespasser  on  riparian  land  cannot  acquire 
water  rights  thereon. 

62  Cal.  186-187.    ESTATE  OF  HILL. 

An  allowed  claim  may,  in  certain  cases,  be  contested  on  settlement 
of  the  final  account,  p.  187. 

Cited  in  Selna  v.  Selna,  125  Cal.  362,  363,  on  point  that  allowed  claim 
is  not  conclusive  on  heirs;  Weihe  v.  Statham,  67  Cal.  84,  holding  that 
the  Allowance  of  a  claim  by  the  administrator  and  the  probate  judge 
it  not  conclusive  upon  the  heirs;  Estate  of  Mouillerat,  14  Mont.  251, 
nor  is  it  a  judgment  as  to  its  validity.  Distinguished  in  same  case  in 
dissenting  opinion  of  Harwood,  J.,  260,  arguing  that  as  the  contest  in 
the  principal  case  was  by  the  heirs  and  distributees  of  the  estate,  it 
could  not  be  an  authority  for  the  proposition  in  the  prevailing  opin- 
ion that  a  creditor  could  contest  the  account  of  another  creditor. 

62  Cal.  187-190.    HART  v.  SPECT. 

Bill  of  Particulars. — A  plaintiff  cannot  be  precluded  from  giving  evi- 
dence to  support  his  claim  until  he  has  failed  or  refused  to  comply 
with  an  order  for  a  further  account,  p.  190. 

CHted  in  Bums  v.  Cushing,  96  Cal.  671,  holding  in  an  acticm  on  an 
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attorney's  bill,  demurred  to  for  ambiguity,  that  a  bill  of  particulars 
should  have  been  demanded. 

62  Cal.  203-204.    EITTS  ▼.  SUPERIOR  COURT. 

On  appeal  from  a  justice's  court,  the  superior  court  has  jurisdiction 
to  allow  an  amendment  of  the  complaint,  p.  204. 

Cited  in  Ketchum  t.  Superior  Court,  65  Cal.  495,  holding  that,  on 
an  appeal  on  questions  both  of  law  and  fact,  a  plea  might  be  added 
to  the  answer,  and  any  amendment  made  to  enable  the  parties  to  pre- 
sent the  case  on  its  merits;  Nevada  Central  t.  District  Court,  21  Nev. 
414,  holding  in  like  case  to  same  effect. 

02  CaL  204-200.    PEOPLE  ▼.  YE  PARK. 

Defective  Instruction. — When  followed  by  a  complete  and  correct  in- 
struction on  the  same  point,  is  cured  by  the  latter,  p.  207. 

Cited  in  Territory  v.  Evans,  2  Idaho,  398,  holding  that  if  instructions 
taken  as  a  whole  are  correct  it  is  sufficeint. 

To  justify  homicide,  the  cricumstanoes  must  not  only  be  sufficient 
to  excite  the  fears  of  a  reasonable  person,  but  the  act  must  have  been 
done  under  the  influence  of  such  fears  alone,  p.  208. 

Cited  in  Lynch  t.  State,  24  Tex.  App.  365,  sustaining  the  ruling; 
State  Y.  Rolla,  21  Mont.  585,  noted  under  People  y.  Herbert,  61  Cal. 
544,  note  to  State  y.  Sumner,  74  Am.  St.  Rep.  730,  on  self-defense. 

Where  an  attack  is  made  with  murderous  intent,  the  person  attacked 
may  stand  his  ground,  and,  if  necessary,  kill  the  assailant,  p.  208. 

Cited  in  People  r.  Heeker,  100  Cal.  463,  to  same  effect,  where  the 
attack  ia  sudden. 

62  Cal.  200-237.    PEOPLE  ▼.  STEPHENS. 

Since  the  constitution  of  1879,  any  company  or  individual  has  the 
right  to  use  the  streets  for  laying  pipes  to  supply  water,  and  water 
supply  is  a  public  use  free  from  control  of  the  legislature,  pp.  231-236. 

Ruling  followed  in  Woodland  v.  Stephens,  62  Cal.  238,  being  another 
suit  on  same  subject,  against  same  defendant,  as  the  principal  case. 
Cited  in  Fresno  v.  Fresno  Canal  Co.,  98  Cal.  183,  holding  water  ditches 
and  canals  are  included  within  the  constitutional  provisions  as  to  water 
supply;  People  v.  Elk  River  Co.,  107  Cal.  226,  48  Am.  St.  Rep.  128, 
holding  it  was  not  intended  by  the  constitution  to  appropriate  water 
for  public  use  without  compensation,  and  as  to  the  right  to  compen- 
sation of  a  riparian  proprietor;  Merrill  v.  Southside  Irrigation  Co., 
112  Cal.  434,  holding  that  water  supplied  by  an  irrigation  company 
cannot  be  arbitrarily  refused  to  any  person  willing  to  pay  for  it,  on 
the  flow  and  line  of  the  company's  ditch;  San  Diego  etc.  Co.  v.  Sharp, 
97  Fed.  399,  oonstruing  constitution  and  section  552,  Civil  Code;  In  re 
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Johnston,  137  Cal.  119,  denjring  right  of  city  to  impose  additional  bur- 
dens or  regulations;  San  Diego  Co.  v.  National  City,  74  Fed.  Rep.  87, 
holding  that  the  constitutional  obligations  relating  to  water  supply 
apply  to  a  foreign  corporation  supplying  water  within  the  state;  Lan- 
ning  ▼.  Osborne,  76  Fed.  Rep.  332,  333,  holding  that  no  corporation, 
appropriating  water  by  virtue  of  the  constitution  and  laws  of  this 
state,  can  exact  anything  beyond  the  legally  established  rates;  Lan- 
ning  V.  Osborne,  82  Fed.  Rep.  577,  to  same  effect,  and  that  the  amend- 
ment of  March  2,  1897,  of  act  of  California,  March  12,  1895,  did  not 
give  any  validity  to  previously  invalid  contracts  for  water  supply. 

Cities  and  Towns  are  both  included  in  the  constitutional  provisions 
relating  to  water,  pp.  236,  237. 

Cited  in  Pereria  v.  Wallace,  129  Cal.  403,  construing  article  11,  sec- 
tion 19  of  constitution;  Plummer  v.  Borsheim,  8  N.  Dak.  568,  but  hold- 
ing "city"  in  local  constitution  not  to  include  incorporated  villages  or 
towns;  State  v.  Harbor  Commissioners,  4  Wash.  11,  to  same  effect  as 
to  the  powers  of  the  board  of  harbor  line  commissioners. 

General  Citation. — ^Los  Angeles  v.  Los  Angeles  City  Water  Co.,  177 
U.  S.  570. 

62  Cal.  250-260.    UPHAM  ▼.  H0SKIN6. 
Title  Land. — ^Patent  is  presumed  regularly  issued,  p.  259. 

Cited  in  C.  P.  R.  R.  Co.  v.  McCann,  126  Cal.  555,  noted  imder  Weaver 
V.  Fairchild,  50  Cal.  360. 

Tide  Lands. — ^Where  the  title  was  in  the  state,  and  had  been  sold 
to  a  purchaser  prior  to  the  act  of  March  27,  1872,  the  title  of  the 
state  was  by  that  act  vested  in  the  purchaser,  p.  259. 

Cited  in  Wright  v.  Seymour,  69  Cal.  126,  holding  that  land  between 
high  and  low  water  mark  was  not  included  in  a  patent  from  the  United 
States  of  land  ''bounded  by  a  tidal  stream";  Northern  Ry.  Co.  v. 
Jordan,  87  Cal.  28,  ruling  that  the  holder  of  a  certificate  of  purchase  of 
tide  lands  was  entitled  to  the  benefit  of  the  act  of  1872. 

Forfeiture. — ^When  declared  by  statute,  the  title  vests  in  the  state, 
upon  the  happening  of  the  event  or  the  commission  of  the  offense  for 
which  the  forfeiture  is  declared,  p.  258. 

Cited  in  Areata  v.  Areata  R.  R.  Co.,  92  Cal.  646,  holding  that  the 
rule  did  not  apply  to  a  switch  or  sidetrack  constructed  under  a  city 
ordinance,  in  which  no  time  was  fixed  for  completion;  Hombrook  v. 
Town  of  Elm  Grove,  40  W.  Va.  548,  holding  that  the  charter  of  a 
municipal  corporation  was  not  forfeited  by  a  failure  to  observe  its 
provisions;  note  to  5  Am.  St.  Rep.  806,  as  to  whether  judicial  act  de- 
claring forfeiture  is  necessary.  Distinguished  in  California  Reduction 
Co.  T.  Sanitary  Reduction  Works,  126  Fed.  44,  validity  of  grant  of 
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francliise  by  city  not  collaterally  attackable  by  private  party  in  equity 
for  failure  of  grantee  to  perform  conditions,  nonperformance  of  which 
would  work  forfeiture. 

62  Col.  260-263.    HKNDY  y.  DESMOND. 

New  Trial  should  not  be  granted  on  the  ground  of  newly -discovered 
evidence,  when  the  means  of  obtaining  such  evidence  was  by  the  exer- 
cise of  reasonable  diligence  open  to  the  party  defeated  as  well  before 
as  after  the  trial,  pp.  262,  263. 

Distixiguished  in  State  v.  Stowe,  3  Wash.  211,  where  additional  evi- 
dence tx>  prove  an  alibi  was  alleged  and  admitted  as  ground  for  new 
trial,  and  there  had  been  no  lack  of  diligence  shown. 

Certi^cate  of  Protest  is  prima  facie  evidence  of  the  facts  therein 
stated,  but  where  it  does  not  show  that  protest  was  given  in  the  man- 
ner req^iured  by  the  code  its  statements  may  be  rebutted,  p.  261. 

Cited  in  note  to  96  Am.  Dec.  604,  on  oertificate  being  prima  facie 

evidence. 

02  CaL  263.    EX  PABTE  JOHNSON. 

Physidan's  License. — ^The  statute  requiring  a  physician  to  procure 
a  oertificate  from  the  board  of  examiners  before  practicing  is  constitu- 
tional, p.  263. 

Cited  in  In  re  Guerrero,  60  Cal.  90,  holding  that  the  ruling  applied 
to  a  liquor  dealer's  license  under  a  municipal  ordinance. 

62  CaL  263-282.    DODGE  y.  SIDENOUR. 

Excusable  Neglect — ^A  defective  memory  of  counsel,  by  which  he 
failed  to  appear  at  the  trial,  is  within  section  473  of  the  Code  of  Civil 
Proeedure,  p.  282. 

Cited,  but  not  followed  in  O'Connor  y.  Ellmaker,  83  CaL  463,  on  a 
different  state  of  facts.  Cited  and  followed  in  Grady  y.  Donahoo,  108 
CaL  214,  heading  that  the  grant  of  the  motion  to  set  aside  should  rest 
in  the  discretion  of  the  court,  and  any  doubt*  should  be  resolved  in 
favor  of  the  motion;  Hanthom  y.  Oliver,  32  Greg.  63,  reversing  order 
denying  vacation  of  default. 

62  CaL  283-285.    PIERCE  y.  SCHADEN. 

Verdict  as  to  facts  not  put  in  issue  may  be  disregarded  as  surplus- 
age, p.  285. 

Cited  in  Clanton  v.  Coward,  67  Cal.  375,  holding  that  a  verdict  for 

more   than  the  complaint  demanded  might  be  disregarded  as  to  the 

excess,  and  judgment  entered  for  the  amount  claimed;  Johnson  v.  Visher, 

06  CaL  313,  holding  that  an  informal  verdict,  if  it  can  be  construed  to 

Notes  CaL  Rep.— 195. 
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be  responsive  to  the  issues  raised  by  the  pleadings,  will  support  a  judg- 
ment. 

62  Cal.  286-289.    TIBRNAN  r.  CREDITORS. 

Homestead  right  is  limited  to  the  land  actually  occupied  by  claim- 
ant, and  the  land  held  and  used  therewith.  The  portion  of  a  double 
house  occupied  by  tenants  cannot  be  included  in  the  household,  p.  289. 

Cited  in  King  v.  Grotz,  70  Cal.  241,  holding  that  homestead  did  not 
extend  to  a  second  house  on  the  lot,  rented  to  tenants;  Estate  of  Crow- 
ey,  71  Cal.  305,  holding  land  leased  to  another  party  cannot  be  set 
aside  as  a  probate  homestead,  although  adjoining  the  residence;  Hecht 
V.  Slaney,  72  Cal.  366,  holding  that  residence  at  the  time  of  the  declara- 
tion is  essential,  and  a  homestead  set  apart  in  insolvency  through  fraud 
can  be  declared  free  at  the  instance  of  a  creditor;  Maloney  v.  Hefer, 
76  Cal.  424,  7  Am.  St.  Rep.  182,  holding  that  premises  separated  from 
the  home  by  a  fence  and  not  used  therewith,  are  not  subject  to  home- 
stead; Lubbock  V.  McMann,  82  Cal.  220,  16  Am.  St.  Rep.  110,  holding 
that  the  subsequent  erection  of  a  second  house  on  the  land  homesteaded 
does  not  destroy  the  character  of  the  tenure;  In  Re  Ligget,  117  Cal. 
354,  59  Am.  St.  Rep.  192,  to  same  effect  as  the  principal  case;  Me- 
Keough  Estate  v.  McKeough,  69  Vt.  38,  construing  the  words  of  a  devise 
of  "my  home  place  where  I  now  live."  Notes  to  70  Am.  Dec  350,  on 
nature  of  occupancy;  87  Am.  Dec.  280,  on  user;  7  Am.  St.  Rep.  183,  in 
what  premises  homestead  may  be  acquired.  Distinguished  in  Estate 
of  Levy,  141  Cal.  661,  setting  aside  as  probate  homestead  a  building 
composed  of  flats. 

Declared  value  may  be  more  than  the  statutory  amount  and  the 
existence  of  a  mortgage  on  the  premises  is  no  element  in  ascertaining 
the  property  to  be  set  apart  or  of  its  value,  p.  289. 

Cited  in  King  v.  Gotz,  70  Cal.  242,  holding  that  where  the  declared 
value  exceeded  the  real  value,  the  latter  governed;  Yerrick  v.  Higgins, 
22  Mont.  508,  noted  under  Ham  v.  Santa  Rosa  Bank,  62  CaL  125. 

62  Cal.  290.    VALLEAU  ▼.  SUPERIOR  COURT. 

Proposed  Statement  on  Appeal  made  up  of  reporter's  notc»  taken  on 
trial  and  written  out  in  longhand  is  improper,  p.  290. 

Approved  in  State  v.  Napton,  28  Mont.  339,  referee  may  refuse  to 
settle  bill  of  exceptions  which  recites,  'The  following  testimcmy  was 
taken  before  the  referee  (derk  will  here  insert  testimony).'* 

62  Cal.  291-299.    PEOPLE  y.  HOPE. 

Burglary.— Evidence  of  Possession  of  Tools  corresponding  to  those 
found  at  the  place  of  the  burglary  may  be  given,  p.  295. 
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Cited  in  Starehman  y.  State,  62  Ark.  640,  holding  as  to  what  could 
be  shown  to  the  jury. 

Visiting  the  Locns  in  Quo  by  a  juror  during  the  trial  is  not  of  itself 
sufficient  ground  to  discharge  the  jury,  p.  293. 

ated  in  State  v.  Perry,  121  N.  C.  637,  61  Am.  St.  Rep.  685,  but 
doubted  as  to  the  jury  as  a  whole,  and  that  where,  after  the  evidence 
dosed,  they  visited  the  locus  in  quo  and  made  inquiry  of  a  passerby, 
it  was  ground  for  a  new  trial;  note  to  92  Am.  Dec  344,  on  inspection 
of  place  by  court  and  jury. 

Alias  Name. — ^Evidenoe  may  be  given  that  a  short  time  prior  to  the 
date  of  the  alleged  offense  the  defendant  called  himself  by  an  alias 
name,  pp.  291,  296. 

Note. — ^It  is  only  by  reading  the  syllabus  into  the  report  that  this 
ruling  is  obtained.  All  that  the  decision  says  is:  "The  objection  to 
the  question  put  to  the  witness  Aiken  was  properly  overruled";  but 
there  is  nothing  to  show  what  the  question  was,  or  what  the  reply, 
except  the  syllabus. 

Cited  in  State  v.  Ellwood,  17  R.  I.  767,  holding  that  the  flight  of  the 
accused  shortly  after  the  commission  of  the  offense,  acts  of  disguise, 
concealment  of  person,  and  use  of  fictitious  names  may  be  shown  by 
the  state. 

02  Cal.  299-303.    McCARTHT  r.  LOUPE. 

Contract  of  Agency  for  purchase  or  sale  of  real  estate  must  be  in 
writing,  under  section  1624  of  the  Code  of  Civil  Procedure,  p.  302. 

Approved  in  Myres  v.  Surryhne,  67  Cal.  659,  Zemier  v.  Antisell,  76 
Cal.  611,  McPhail  v.  Buell,  87  Cal.  116,  Shanklin  v.  Hall,  100  Cal.  29, 
all  on  the  same  point.  Cited  in  McGeary  v.  Satchwell,  129  Cal.  390, 
denying  recovery  by  agent  under  parol  contract;  Jamison  v.  Hyde,  141 
Cal.  113,  denying  recovery  on  quantum  meruit,  under  oral  contract; 
Toomy  v.  Dunphy,  86  Cal.  641,  642,  also  to  the  same  point,  and  further 
holding  that  a  contract  in  writing  need  not  state  the  consideration. 
If  it  shows  the  employment,  the  consideration  may  be  proved  aliunde, 
or  a  recovery  had  on  a  quantum  meruit;  note  to  93  Am.  Dec.  172,  on 
appointment  and  termination  of  employment  of  broker. 

New  Trial. — Appellate  oourt  may  sustain  an  order  granting  a  new 
trial  on  grounds  other  than  those  on  which  the  lower  court  granted 
the  motion,  p.  303. 

Cited  in  Estate  of  Crozier,  74  Gal.  181,  holding  that  so  long  as  there 
were  errors  upon  which  a  new  trial  should  have  been  granted,  it  was 
immaterial  what  error  the  oourt  acted  on;  Wakeham  y.  Barker,  82 
Cal.  50,  holding  the  same  ruling  as  to  sustaining  a  demurrer. 
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62  Cal.  303-310.    PEOPLE  r.  WESTLAKE. 

Justification  of  Homicide  requires  a  reasonable  cause  and  an  actual 
apprehension  of  a  design  to  commit  a  felony  or  to  do  some  great  bodily 
injury,  and  that  defendant  was  wholly  without  fault,  pp.  306,  307. 

Cited  in  People  v.  Powell,  87  Cal.  364,  holding  that  any  evidence 
tending  to  show  that  defendant  acted  as  a  reasonably  prudent  man 
would  have  acted  under  the  circumstances  is  competent;  People  v. 
Hecker,  109  Cal.  464,  showing  how  the  right  of  self-defense  is  not  lost, 
even  where  one  is  the  first  wrongdoer.  Distinguished  in  People  v. 
Conkling,  HI  Cal.  627,  as  to  the  right  of  pursuit  of  an  assailant  who 
has  taken  to  fiight.  Cited  in  Lynch  v.  State,  24  Tex.  App.  365,  5  Am. 
St.  Rep.  892,  holding  that  the  act  done  by  the  deceased,  manifesting 
his  intention  to  execute  threats,  must  be  such  as  to  show  an  imme- 
diate intention  at  the  time,  and  not  an  intention  depending  upon  some 
other  contingency.  Overruled  in  People  v.  Farley,  124  Cal.  597,  dis- 
cussing effect  of  People  v.  Conkling,  111  Cal.  627. 

Testimony  Invading  Province  of  Jury. — Questions  as  to  whether  the 
wound  could  have  been  inflicted  in  a  certain  manner  involve  the  de- 
termination of  a  fact  upon  which  the  jury  are  to  find,  and  should  be 
excluded,  p.  309. 

Cited  in  People  v.  Farley,  124  Cal.  696,  holding  such  evidence  im- 
properly admitted;  Connor  v.  Stanley,  67  Cal.  316,  applying  the  same 
principle  to  questions  as  to  the  state  of  mind  of  a  deceased  person 
which  would  render  him  liable  to  undue  influence;  People  v.  Smith, 
93  Cal.  447,  holding  medical  evidence  as  in  the  principal  case,  improper; 
to  the  like  effect  in  People  v.  Lemperle,  94  Cal.  46,  People  v.  Hill,  116 
Cal.  668,  and  People  v.  Milner,  122  CaL  181,  also  in  Thompson  v.  State, 
30  Tex.  App.  328,  holding  that  a  medical  witness  oould  not  state  an 
opinion,  when  the  jury  were  equally  competent  to  draw  a  conclusion 
from  a  given  state  of  facts. 

Past  Threats  are  no  excuse  for  homicide,  without  sufficient  present 
demonstration  to  authorize  the  belief  that  the  deadly  purpose  then 
exists,  and  a  fear  that  it  will  be  then  executed,  p.  305. 

Cited  in  note  to  61  Am.  Dec  53,  on  admissibility  of  threats  of  de- 
ceased previous  to  the  killing. 

Self -Defense. — ^Instruction  that  the  killing  must  have  been  done  under 
a  well-founded  belief  of  necessity  allowed,  p.  305. 

Cited  in  People  v.  Glover,  141  Cal.  241,  sustaining  instruction;  note  to 
State  V.  Sumner,  74  Am.  St.  Rep.  719,  on  self-defense;  People  v.  Lem- 
perle, 94  Cal.  48,  holding  the  same  instruction  not  erroneous,  but  not 
commendable. 

Exclusion  of  Evidence  of  one  witness  is  not  prejudicial  error  where 
another  has  testifled  to  same  facts,  p.  310. 
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Cited  in  Schurr  v.  Rodenback,  133  Cal.  89,  applying  principle  to  error 
in  granting  motion  to  strike  out  testimony. 

62  Gal.  311-310.    REMINGTON  S.  M.  COMPANY  r.  COLE. 

Change  of  Venue. — The  right  is  to  be  determined  by  the  condition 
of  things  existing  at  the  time  the  parties  claiming  it  first  appeared 
in  the  action,  p.  318.  Dissenting  opinion  of  Sharpstein,  J.,  that  it 
could  never  have  been  the  intention  of  the  legislature  that  a  plaintiff 
coidd,  by  improperly  joining  persons  who  resided  in  the  same  county 
with  himself,  and  against  whom  the  complaint  showed  no  cause  of 
action,  defeat  the  right  of  the  real  defendants  to  a  change  of  venue, 
p.  310. 

Cited,  as  to  the  prevailing  opinion,  in  Ah  Fong  v.  Stemes,  79  Cal. 
33,  and  yet  holding  that  the  plaintiff  could  not  defeat  the  defendant's 
right  by  adding  to  the  complaint  a  cause  of  action  on  which  defendant 
had  no  right  to  a  change  of  venue.  Overruled  in  Sayward  v.  Hough- 
ton, 82  Cal.  629,  holding  that  the  right  to  a  change  of  venue  was  not 
affected  by  joining  as  a  defendant  one  against  whom  there  was  no 
cause  of  action  (note  this  decision  was  delivered  by  Sharpstein,  who 
wrote  the  dissenting  opinion  in  the  principal  case).  Cited  in  McKenzie 
V.  Barling,  101  Cal.  460,  as  authority  for  the  proposition  that  where 
any  of  the  defendants  resided  in  the  county  where  the  action  is 
brought,  motion  to  change  venue  will  not  be  granted  unless  all  the 
defendants  join,  or  unless  good  reason  is  shown  why  they  have  not 
joined;  Brady  v.  Times  Mirror  Co.,  106  Cal.  59,  sa  having  decided  the 
rule  in  the  same  manner  as  Sayward  v.  Houghton,  supra.  (Note. — 
This  is  not  so,  the  two  decisions  are  absolutely  opposed.)  Cited  in 
Wallace  y.  Owsley,  11  Mont.  221,  holding  that  the  right  is  to  be  deter- 
mined as  laid  down  in  the  principal  case;  note  to  74  Am.  Dec.  242,  as 
to  change  of  venue. 

Time  for  Moving. — ^Motion  must  be  made  when  defendant  first  ap- 
pears, and  if  denied  the  remedy  is  by  appeal,  p.  318. 

Cited  in  Brady  v.  Times  Mirror  Co.,  106  Cal.  61,  holding  to  same 
effect,  and  that  the  ruling  stands,  even  though  the  condition  of  the 
case  may  be  such  that  if  it  could  then  be  made  it  would  be  granted; 
Elliot  V.  Whitmore,  10  Utah,  251,  holding  that  an  order  denying  motion 
to  change  venue  was  appealable;  and  on  same  point  In  re  Whitmore,  9 
Utah,  445. 

62  CaJ.  320-336.    NEHRBAS  y.  CENTRAL  PACIFIC  COMPANY. 

Contributory  Negligence. — ^Burden  of  proof  is  on  the  defendant  un- 
less it  can  be  inferred  from  circumstances  proved  by  plaintiff,  p.  334. 

Cited  in  MacDougall  v.  Central  K  R.  Co.,  63  Cal.  432,  accepting  the 
ruling  oi  the  principal  case;  Schneider  v.  Market  St.  Ry.  Co.,  134  Cal. 
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487,  noted  under  Robinson  v.  Western  Pac.  R.  R.  Co.,  48  Cal.  426;  note 
to  02  Am.  Dec.  687,  on  burden  of  proof  as  to  contributory  negligence. 

Negligence. — Plaintiff  is  not  bound  to  show  that  defendant  was 
guilty  of  negligence  without  any  contributory  negligence  on  his  own 
part,  p.  434. 

Cited  in  MacDougall  v.  Central  R.  R.  Co.,  63  Cal.  434,  to  same  effect; 
Overacre  v.  Blake,  82  Cal.  83,  holding  that  negligence  is  to  be  decided 
by  the  court  as  a  question  of  law  when  the  facts  are  clearly  settled; 
Smith  V.  Occidental  S.  S.  Co.,  99  Cal.  468,  holding  that  it  is  sufficient 
for  a  plaintiff  to  show  in  the  first  instance  that  the  injury  resulted 
from  the  negligence  of  the  defendant;  Bowers  v.  Union  Pacific  R.  R. 
Co.,  4  Utah,  224,  holding  that  unless  circumstances  leave  the  question 
clear  of  all  doubt,  it  is  the  duty  of  the  court  to  leave  it  to  the  jury, 
and  not  to  disturb  their  finding. 

Province  of  Jury. — ^AU  the  circumstances  surrounding  the  accident 
should  be  considered,  and  it  is  for  the  jury  to  determine  whether  plain- 
tiff has  exercised  the  care  which  the  law  requires,  p.  336. 

Cited  in  Deans  v.  Railroad,  107  N.  C.  693,  22  Am.  St.  Rep.  907,  hold- 
ing that  though  the  facts  may  be  undisputed,  yet,  if  reasonable  meu 
might  draw  different  inferences  from  them,  then  the  issue  should  be 
submitted  to  the  jury;  note  to  90  Am.  Dec.  62,  as  to  general  duty  oi 
railroad  company  to  travelers  on  highway. 

Damages. — ^The  jury  is  not,  under  sections  376  and  377  of  the  Code 
of  Civil  Procedure,  limited  to  the  actual  pecuniary  injury  sustained  bv 
a  parent  by  reason  of  the  loss  of  the  services  of  his  children,  p.  336. 

Cited  in  Cleary  v.  City  R.  R.  Co.,  76  Cal.  241,  holding  that  in  addition 
to  the  loss  of  services  of  a  child  during  minority  and  the  medical 
attendance  and  funeral  expenses,  the  jury  might  also  consider  the 
mental  anguish  and  suffering  of  the  parents.  Distinguished  in  Munro 
V.  Dredging  Co.,  84  Cal.  625,  18  Am.  St.  Rep.  255,  holding  that  "sorrow, 
grief,  and  mental  suffering''  of  a  parent  were  too  remote,  and  that  the 
question  did  not  arise  in  the  principal  case;  Morgan  v.  Southern  Pacific 
Co.,  95  Cal.  518,  29  Am.  St.  Rep.  146,  confining  the  dictum  at  the  close 
of  the  principal  case  to  Beeson  v.  G.  M.  G.  M.  Co.,  57  Cal  20  (note  this 
case  overruled  the  decision  in  Cleary  v.  City  R.  R.  Co.,  supra).  Cited 
in  note  to  12  Am.  St.  Rep.  376,  on  elements  and  measure  of  damages; 
and  see  Webb  v.  Railrocul  Co.,  7  Utah,  20,  criticising  Cleary  case,  supra. 

62  Cal.  339-342.    DANIEL WITZ  y.  SHEPPARD. 

A  contract,  whether  by  administrator  or  heir,  attempting  to  bind  the 
estate  to  pay  broker's  commission,  is  void  as  against  the  policy  of  the 
law,  p.  342. 

Followed  in  Danielwitz  v.  Sheppard,  62  CaL  343,  being  the  plain- 
tiff's appeal  in  the  same  action  as  the  principal  caae.    Cited  in  Cole  r. 
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SuperiOT  Court,  63  Cal.  95,  holding  that  a  guardian  ad  litem  could  not 
make  any  contract  binding  on  the  estate  of  the  ward  without  the 
sanction  of  the  court;  Jones  v.  Hanna,  81  Cal.  510,  holding  that  a  con- 
tract by  an  administrator  for  realization  of  the  assets  of  deceased,  out 
of  which  he  was  to  receive  a  profit,  was  illegal  and  void;  note  to  52 
Am.  St.  Rep.  122,  on  estates  not  liable  for  contracts  of  executors  and 
administrators.  Distinguished  in  Melone  v.  Ruffino,  129  Cal.  524,  79 
Am.  St.  Rep.  135,  holding  administrator  personally  liable  on  his  con- 
tract under  facts  stated;  cf.  Estate  of  Willard,  139  Cal.  505,  and  Rickel 
T.  Chicago  etc  Co.,  112  Iowa,  153,  noted  under  Estate  of  Page,  57  Cal. 
241. 

02  Gal.  343-348.    DEWEY  y.  FRANK  BROTHERS. 

When  defendants  are  not  entitled,  by  reason  of  knowledge  and  fail- 
ure to  move  for  continuance,  to  a  new  trial  on  the  groimd  of  sur- 
prise, pp.  347,  348. 

Cited  in  Central  Pacific  v.  Creed,  70  Cal.  502,  holding  that  a  sale  to 
satisfy  a  judgment  in  favor  of  plaintiff  will  not  be  set  aside  on  the 
application  of  same  plaintiff  on  the  ground  of  surprise  five  months 
after  it  took  place;  Hoskins  v.  Hight,  95  Ala.  287,  ruling  that  a  party 
must  move  for  a  continuance  before  he  can  have  a  new  trial  on  the 
ground  of  surprise;  State  v.  Gardner,  33  Or.  153,  noted  under  Rogers  v. 
Huie,  1  Cal.  429;  note  to  78  Am.  Deo.  518,  on  nature  of  surprise  consti- 
tuting ground  for  new  trial. 

62  Cal.  348-373.    HAYWARD  r.  ROGERS. 

Measure  of  Damages  for  wrongful  conversion  of  stock  by  a  pledgee 
is  the  highest  market  price  of  the  stock  between  the  day  of  sale  and 
the  day  of  trial,  p.  353. 

Note. — ^The  ruling  above  stated  is  contained  in  the  charge  to  the 
jury  by  the  trial  judge;  the  question  irvolved  in  it  was  not  before  the 
supreme  court,  nor  was  it  passed  upon  by  that  court  in  any  way,  and 
as  the  judgment  was  in  favor  of  the  plaintiff,  the  pledgee,  the  point 
was  not  involved  in  the  decision,  but  it  is  cited  in  note  to  79  Am.  Dec. 
606,  on  measure  of  damages  for  conversion  of  pledge  by  pledgee. 

62  Cal,  373-376.    CAREY  y.  BROWN. 

A  mortgagor  is  estopped  from  denying  the  validity  of  a  sale  under 
a  deed  of  trust,  containing  a  provision  that  recitals  in  a  deed  made 
thereunder  shall  be  conclusive  evidence  of  the  truth  of  the  facts  recited, 
when  there  is  no  evidence  offered,  p.  375. 

Cited  in  Bent  etc.  Co.  v.  Whitehead,  25  Colo.  359,  71  Am.  St.  Rep. 
144,  but  holding  such  recitals  not  conclusive,  and  rule  of  caveat  emptor 
to  apply;  note  to  8  Am.  St.  Rep.  923,  as  to  stipulations  as  to  rules  of 
evidence;  19  Am.  St.  Rep.  296,  as  to  sales  and  oonveyanoes  by  trustees, 
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and  see  Sacramento  Bank  v.  Alcorn,  121  Cal.  382,  sustaining  validity  of 
such  deeds,  on  rule  of  stare  decisis. 

62  Cal.  377-385.    PEOPLE  ▼.  HAMILTON. 

Upon  a  challenge  for  implied  bias  a  juror  cannot  be  asked  whether 
he  believes  the  defendant  guilty  or  not  guilty,  but  if  the  challenge  be 
for  actual  bias  this  question  may  be  put,  pp.  381,  383. 

Cited  in  People  v.  Plyler,  126  Cal.  381,  as  modifying  People  v.  Gar 
Soy,  57  Cal.  102;  People  v.  Brown,  72  Cal.  392,  holding  that  a  juror 
who  admits  having  a  fixed  opinion  may  be  questioned  to  ascertain  its 
extent  and  character  on  a  challenge  for  actual  bias;  People  v.  Brittain, 
118  CaL  412,  holding  that  a  juror  could  not  be  asked  how  many  murder 
cases  he  had  sat  on  as  a  juror. 

Insanity  as  a  Defense  must  be  established  by  defendant  by  a  pre- 
ponderance of  evidence,  p.  384. 

Cited  in  People  v.  Travers,  88  Cal.  238,  stating  the  rule  as  to  insanity 
as  a  defense;  People  v.  McNulty,  93  Cal.  443,  adopting  the  language  of 
People  V.  Travers,  supra;  Giebel  v.  State,  28  Tex.  App.  172,  giving  the 
rule  in  Texas;  State  v.  Novak,  109  Iowa,  744,  745,  discussing  general 
rules  as  to  construction  of  instructions;  Hurst  v.  State,  40  Tex.  Cr. 
App.  387,  quoting  Giebel  v.  State,  28  Tex.  Cr.  App.  161;  notes  to  36  Am. 
Dec.  410,  on  burden  of  proof;  97  Am.  Dec,  176,  on  burden  of  proof  when 
insanity  is  set  up. 

62  Cal.  385-394.    MONTGOMERY  y.  MERRILL. 

Foreclosure  Suit,  in  which  no  deficiency  judgment  Is  asked  against 
the  mortgagor  is  not  stayed  by  the  mortgagor's  insolvency,  p.  392. 

Cited  in  Bradford  v.  Dorsey,  63  Cal.  124,  holding  that,  notwithstand- 
ing insolvency,  an  action  to  foreclose  a  mechanic's  lien  must  be  com- 
menced within  ninety  days  after  the  lien  is  filed. 

62  Cal.  394-398.    OCCIDENTAL    BUILDING    AND    LOAN    ASSOCIA- 
TION v.  SULLIVAN. 

Penalties  and  Forfeitures  must  be  created  by  nuambiguous  language. 
A  stockholder,  under  a  by-law  which  provides  that,  for  failing  to  pay 
his  monthly  installments  or  interest,  he  shall  pay  a  fine  of  ten  per 
cent  per  month  upon  the  amount  of  his  indebtedness,  is  not  chargeable 
with  a  fine  on  the  interest  in  arrear  on  a  secured  loan,  p.  398. 

Cited  in  Winchester  v.  Howard,  139  Cal.  450,  noted  under  Askew  ▼. 
Ebberts,  22  Cal.  264;  Roberts  v.  American  Building  Assn.,  62  Ark. 
585,  54  Am.  St.  Rep.  314,  holding  that  fines  must  b^  reasonable  in 
amount,  equitable,  and  be  prescribed  in  precise  and  unequivocal  terma; 
note  to  69  Am.  Deo.  153,  on  fines  and  forfeitures. 
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^[^'W's  cannot  be  read  into  a  mortgage  so  as  to  change  its  terms^ 

^^  in  note  to  69  Am.  Dec  158,  on  by-laws. 

^^V  399-400.    DOVE  y.  NUNAN. 

^^mptions  from  Execution. — ^In  order  to  exempt  horses  from  seiz- 
^  %nd  sale  the  owners  must  be  of  the  character  specified  in  subsec- 
•K>n  6  of  section  690  of  the  Code  of  Civil  Procedure,  and  must  habitually 
^n  their  living  by  the  use  of  such  horses,  p.  400. 

Cited  in  Murphy  v.  Harris,  77  Cal.  195,  holding  the  requirement  as 
to  '%ibitaally   earning  his   living"  was   imperative;    Wildner  v.   Per- 
son, 42  Minn.  114,  18  Am.  St.  Rep.  497,  holding  that  an  agent  selling 
goods  by  sample  was  not  within  the  provisions  of  a  statute  exempting 
the  wages  of  laboring  men  from  garnishment;  Edgecomb  v.  Creditors, 
19  Nev.  153,  holding  that  a  livery  stable  keeper  could  not  claim  exemp- 
tion under  the  term  "other  laborer"  in  respect  of  two  horses;  note  to 
91  Am.  Dec.  698,  as  to  meaning  of  ''team"  in  exemption  laws;  note  to 
58  Am.  St.  Rep.  307,  308,  as  to  meaning  of  ''teamster." 

62  Oal.  401-406.    H0S6AN  y.  AMICK. 

Crops  on  homestead  are  only  exempt  under  section  690  of  the  Code 
of  Ciyil  Procedure  to  the  amount  of  two  hundred  dollars,  p.  406. 

Disputed  in  Morgan  v.  Rountree,  88  Iowa,  252,  45  Am.  St.  Rep.  236, 
holding  that  proceeds  derived  from  the  use  of  the  homestead  while  it 
remains  such  are  exempt  to  the  head  of  the  family.  Cited  in  In  re 
Hoag,  97  Fed.  544,  construing  similar  Wisconsin  statutes;  Coates  v. 
Caldwell,  71  Tex.  22,  10  Am.  St.  Rep.  727,  holding  that  an  unpicked 
cotton  crop  on  a  homestead  was  exempt  from  execution,  but  that  por- 
tion of  the  crop  which  had  been  picked  was  not  exempt;  note  to  45 
Am.  St.  Rep.  239,  on  the  subject  generally. 

62  CaL  407-410.    FARMERS'  UNION  y.  THRESHER. 

Writ  of  Prohibition  will  not  be  issued  to  restrain  a  sale  for  taxes, 
the  duties  of  the  tax  collector  being  merely  ministerial,  p.  410. 

Cited  in  Hobart  v.  TiUson,  66  Cal.  211,  to  the  like  effect;  State  v. 
Superior  Court,  15  Wash.  674,  55  Am.  St.  Rep.  911,  holding  that  the 
writ  would  issue  to  restrain  the  superior  court  from  proceeding  with- 
eat  or  in  excess  of  jurisdiction.  Distinguished  in  People  v.  Hiram 
House,  4  Utah,  381,  holding  that  under  the  organic  law  of  Utah,  writs 
ef  prohibition  could  be  issued  to  arrest  the  doing  of  ministerial  acts; 
Winsor  v.  Bridges,  24  Wash.  548,  construing  local  constitution  and  stat- 
utes as  to  original  jurisdiction  to  issue  the  writ. 

62  Oal.  411-413.    PEOPLE  y.  MITCHELL. 
For  counsel  to  state  or  argue  on  a  fact  not  proven  or  sought  to  be 
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proven,  is  in  effect  to  place  unsworn  evidence  before  the  jury,  and  is 
ground  for  reversal,  p.  412. 

Cited  in  People  v.  Molina,  126  Cal.  507,  but  holding  argument  not 
improper  under  evidence;  People  v.  Lee  Chuck,  78  Cal.  329,  giving  ex- 
emplification of  the  rule;  People  v.  Smith,  121  Cal.  362,  reversing  con- 
viction therefor;  McDonald  v.  People,  126  111.  166,  9  Am.  St.  Rep.  551, 
including  in  the  ruling  allusions  made  in  argument  to  a  person  in  no 
manner  connected  with  the  case;  note  to  9  Am.  St.  Rep.  559,  on  mis- 
conduct of  counsel  in  argument,  when  ground  for  reversal. 

62  Cal.  413-415.    ESTATE  OF  LOSHE. 

When  a  claim  has  been  presented  and  allowed,  and  is  subsequently 
attacked  on  settlement  of  the  final  acooimt,  it  is  for  the  contestant  to 
disprove  the  claim,  p.  415. 

Cited  in  Weihe  v.  Statham,  67  Cal.  84,  holding  that  the  allowance 
of  a  claim  by  the  administrator  and  the  judge  is  not  conclusive  on  the 
heirs;  Estate  of  Swain,  67  Cal.  642,  and  Estate  of  More,  121  Cal.  639, 
holding  that  in  such  case  it  is  for  the  heirs  to  show  the  invalidity; 
Estate  of  Mouillerat,  14  Mont.  251,  holding  further  that  a  creditor  may 
oppose  the  allowance  of  the  claim  of  another  creditor;  and  distinguished 
in  same  case,  p.  259,  in  dissenting  opinion  of  Harwood,  J.,  arguing  that 
after  allowance  of  a  claim  by  the  administrator  and  the  judge,  it  was 
only  open  to  contest  by  the  heirs  and  their  representatives. 

62  Cal.  416-419.    MECHANICS'  FOUNDRY  v.  RYALL. 

Continuing  Trespass. — ^An  injunction  will  not  be  granted  to  restrain 
an  act  for  which  the  law  provides  a  remedy,  p.  419. 

Retrial  of  same  case,  75  Cal.  601,  sustaining  and  extending  the  rul- 
ing; Gardner  v.  Stroever,  81  Cal.  151,  holding  that  an  injunction  cannot 
issue  to  prevent  a  past  act. 

62  Cal.  419-426.    CAPITAL  BANK  y.  REEL. 

Conflicting  Evidence. — When  there  is  evidence,  though  conflicting,  to 
support  the  verdict  of  the  jury,  it  will  not  be  disturbed,  p.  425. 

Approved  in  Pico  v.  Cohn,  78  Cal.  387. 

When  the  holder  of  a  note  has  attached  sufficient  property  of  the 
makers  to  secure  the  payment,  and  releases  it  without  consent  of  the 
surety,  the  liability  of  the  surety  is  discharged,  p.  426. 

Cited  in  note  to  31  Am.  St.  Rep.  752,  on  rights  of  accommodation 
makers. 

62  Cal.  426-440.    HILL  ▼.  FINI6AN. 

Pledgee  purchasing  the  pledged  property  has  title  of  sale  ratified  by 
pledgor,  and  no  consideration  is  required  for  the  ratification,  p.  489. 
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Cited  in  Hill  v.  Finigan  (being  an  appeal  on  second  trial  of  same 
case),  77  Cal.  274,  11  Am.  St.  Rep.  283,  defining  a  sufficient  ratification; 
notes  to  79  Am.  Dec.  602,  on  pledgee's  remedy  by  non-judicial  sale  of 
the  pledge;  and  p.  503,  on  sale  by  pledgee  under  power  of  sale. 

62  Cal.  440-442.    BARRETT  ▼.  SIMMS. 

Homestead  set  apart  in  insolvency  cannot  be  subsequently  sold  by 
order  of  the  court,  p.  442. 

Cited  in  Dascey  v.  Harrie,  65  Cal.  362,  holding  the  same  as  to  prop- 
erty on  which  a  homestead  had  previously  been  declared  by  the  insolv- 
ent; Lubbock  V.  McMann,  82  Cal.  230,  16  Am.  St.  Rep.  Ill,  defining  the 
effect  of  a  judgment  and  of  a  levy  on  homestead. 

82  Cal.  442-448.    HAWLBY  r.  CAMPBELL. 

Discluirge  in  Inaolyency  frees  from  partnership  as  well  as  personal 
debts,  >  447. 

Cited  in  Diesbaeh  y.  Greditors,  63   CaL   187,  as  having  established 

this  point. 

02  CaL  448-464.    HARMON  r.  PAGE. 

Statute  of  Limitations  does  not  begin  to  run  against  a  stockholder 
until  a  call  is  made,  or  there  is  an  evident  dissolution  of  the  company 
and  a  relinquishment  of  business,  pp.  463,  464. 

Cited  in  Crofoot  v.  Thatcher,  19  Utah,  230,  76  Am.  St.  Rep.  733,  hold- 
ing action  not  barred. 

Defense  of  statute  of  limitations  cannot  be  raised  by  demurrer,  un- 
less the  fact  that  would  put  the  statute  in  motion  is  affirmatively  aver- 
red in  the  complaint,  p.  464. 

Cited  in  Wise  v.  Williams,  72  Cal.  548;  Wise  v.  Hogan,  77  Cal.  189, 
Jenness  v.  Bowen,  77  Cal.  311,  Pleasant  v.  Samuels,  114  Cal.  38,  all 
to  same  effect. 

A  suit  in  equity  will  lie  at  instance  of  a  single  creditor  to  compel 
stockholders  to  pay  up  the  amount  of  stock  contracted  for,  unaffected 
by  any  other  remedy  which  the  creditor  may  have,  p.  463. 

Cited  in  Sacramento  Bank  v.  Pacific  Bank,  124  Cal.  160,  on  point 
that  such  remedy  is  concurrent  with  that  on  statutory  liability;  Welch 
V.  Sargent,  127  Cal.  84,  discussing  parties  and  distribution  of  fund  in 
such  actions;  Tatum  v.  Rosenthal,  95  Cal.  134,  29  Am.  St.  Rep.  99, 
to  the  point  that  other  creditors  need  not  be  joined  as  plaintiffs;  Baines 
V.  Babcock,  95  Cal.  689,  29  Am.  St.  Rep.  161,  holding  that  the  right  to 
proceed  in  equity  was  not  superseded  by  section  322  of  the  Civil  Code; 
Kimball  v.  Richardson  Kimball  Co.,  Ill  Cal.  396,  extending  the  equitable 
relief  to  a  suit  in  intervention  by* a  judgment  creditor  to  postpone  i 
prior  attachment  obtained  by  an  insolvent  stockholder  in  same  corpora* 
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tion;  note  to  43  Am.  Dec.  695,  on  suits  in  equity  against  stockholders 
for  debts  of  corporation;  notes  to  43  Am.  Dec.  701,  702,  703,  on  remedy 
to  enforce  liability  concurrent  in  law  and  equity;  note  to  90  Am.  Dec 
295,  on  creditor's  bills  and  proceedings  in  equity  in  aid  of  execution; 
notes  to  3  Am.  St.  Rep.  807,  on  unpaid  subscriptions  subject  to  garnish- 
ment, idem,  pp.  810,  811,  on  equitable  jurisdiction  to  compel  payment  of 
unpaid  subscriptions;  idem,  p.  814,  on  obligation  of  creditor  to  exhaust 
legal  remedies  against  corporation  before  proceeding  in  equity  against 
stockholders. 

Mining  Stockholders'  Liability  depends  upon  the  contract,  express 
or  implied,  to  pay  up  a  certain  amoimt  of  stock;  a  mere  power  of  as- 
sessment for  mining  purposes  is  not  assets  of  a  mining  corporation,  p. 
460. 

Cited  in  San  Joaquin  Co.  v.  Beecher,  101  Cal.  78,  holding  that  the 
ruling  that  the  court  could  not  compel  the  levy  of  an  assessment  on 
stockholders  in  a  mining  corporation  for  payment  of  corporate  debts 
was  confined  strictly  to  mining  corporations. 

Statute  of  Limitations  does  not  begin  to  run  against  a  stockholder 
until  a  call  is  made,  or  there  is  an  evident  disbandment  of  the  com- 
pany and  a  relinquishment  of  business,  pp.  463,  464. 

Cited  in  Thompson  v.  Savings  Bank,  19  Nev.  174,  3  Am.  St.  Rep.  883, 
to  same  effect.  But  Semble:  on  insolvency  of  the  corporation;  note  to 
3  Am.  St.  Rep.  828,  on  statute  of  limitations. 

62  Cal.  464-466.    £Z  PARTE  JORDAN. 

Police  Court  No.  2  of  San  Francisco. — Act  of  March  7,  1881,  creating 
this  court,  is  constitutional  and  the  court  is  legally  established,  pp. 
465,  466. 

Cited  in  People  v.  Toal,  85  Cal.  337,  holding  that  a  provision  in  a 
city  charter  establishing  a  police  court  is  invalid. 

62  Cal.  466-468.    SMITH  r.  SMITH. 

A  finding  that  acts  of  cruelty  have  inflicted  grievous  mental  suf- 
fering states  a  conclusion  of  law,  but  does  not  find  any  fact,  p.  468. 

Approved  in  Franklin  v.  Franklin,  140  Cal.  608,  reversing  judgment 
for  insufficiency  of  findings;  Waldron  v.  Waldron,  86  Cal.  258,  because 
the  infliction  of  grievous  mental  suffering  is  not  the  equivalent  of 
extreme  cruelty  in  a  legal  sense. 

tt  Cal.  468-473.    PEOPLE  y.  TAMEIN. 

Threats  as  Justification. — When  threats  are  admissible  in  evidenoe, 
9-  470. 

Approved  in  People  ▼.  Thomson,  92  Cal.  511.    Cited  in  note  to  61 
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AnL  Dec  53,  on  threats  by  deceased,  admissibility  in  evidence;  idem, 
pp.  55  and  56,  on  communicated  threats. 

Threats  Without  Apparent  Design  to  carry  them  into  effect  are  not 
sufficient  to  justify  homicide,  p.  470. 

Cited  in  Lynch  v.  State,  24  Tex.  App.  365,  5  Am.  St  Rep.  893,  hold- 
ing that  the  manifesting  act  must  show  an  immediate  intention;  note 
to  74  Am.  St.  Rep.  719,  724. 

62  CaL  479-482.    HUERSTAL  r.  MUIS. 

Appeal  from  Judgment  for  Contempt  lies  only  for  excess  of  Jurisdie- 
tion  in  the  amount  of  fine,  and  when  there  are  facts  which  can  only 
be  brought  up  on  a  statement  on  appeal,  p.  480. 

Overruled  in  Tyler  v.  Connolly,  65  Cal.  30,  holding  that  there  is  no 
appeal  from  contempt  judgments. 

62  CaL  482-483.    PEOPLE  V.  GRIGSBY. 

Murder — ^Definition. — Unlawful  killing  with  malice  aforethought 
should  not  be  charged  as  murder  in  the  first  degree,  as  it  implies  that 
milawful  kilUng  without  malice  is  murder  of  the  second  degree,  p.  483. 

Cited  in  State  v.  Wong  Fun,  22  Nev.  341,  holding  that  a  failure  to 
notice  the  statutory  conditions  in  the  definition  of  murder  of  the  first 
degree  makes  the  instruction  erroneous. 

62  CaL  484-488.    FESSENDEN  r.  SUMMERS. 

Sections  3108  and  3117  of  the  Civil  Code  contain  the  law  as  to  in- 
dorsers  of  notes.  Semble,  sections  2787  and  2807  apply  to  cases  where 
the  party  in  terms  contracts  as  a  guarantor,  p.  487. 

Cited  in  Fisk  v.  Miller,  63  CaL  368,  deciding  how  and  when  the  payee 
of  a  note  may  become  an  indorser;  Chapin  v.  Rich,  77  CaL  478,  holding 
that  a  guarantor  who  is  also  an  indorser  is  entitled  to  demand  or  notice; 
Loustalot  V.  Calkins,  120  Cal.  690,  holding  that  the  maker  and  indorser 
of  a  note  may  be  joined  as  parties  defendant  in  same  action.  Dis- 
tinguished in  Southern  California  Bank  v.  Wyatt,  87  Cal.  617,  as  not 
applicable,  when  the  surety  signed  as  a  joint  maker;  nor,  as  in  First 
National  Bank  v.  Babeock,  94  CaL  104,  28  Am.  St.  Rep.  97,  to  instru- 
ments not  negotiable.  Cited  in  note  to  56  Am.  Dec.  359,  on  indorse- 
ment of  negotiable  paper  by  one  not  a  holder  or  payee. 

62  Cal.  492-493.    MORGAN  r.  MILLER. 

What  constitutes  immediate  delivery  and  change  of  possession,  and 
renders  the  sale  good  as  against  creditors  of  the  vendor,  p.  493. 

Cited  in  Rosenbaum  v.  Hayes,  10  N.  Dak.  324,  noted  under  Mont- 
gomery V.  Himt,  5  CaL  366;  Murphy  v.  Braase,  3  Idaho,  551,  determin- 
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Followed  in  McPherson  y.  Davis,  62  CaL  616.  Approved  in  Moore 
▼.  Superior  Court,  86  Cal.  496,  as  to  an  order  in  probate  proceedings. 

62  CaL  615-616.    SOEDING  ▼.  PERASSO. 

Findings  not  Responsive  to  Issues  are  ground  for  reversal  of  the 
judgment,  p.  616. 

Cited  in  Drainage  District  v.  Crow,  20  Greg.  538,  holding  that  all  the 
material  issues  must  be  passed  upon;  and  Potwin  v.  Blasher,  9  Wash. 
466,  to  same  effect. 

62  CaL  516-618.    HEWES  r.  CAHVILLE  COMPAMY. 

Appeal. — ^Undertaking  may  be  filed  before  the  notice  of  appeal,  pp. 
617,  618. 

Overruled  in  Little  v.  Jacks,  68  CaL  346,  where  the  reverse  is  held 
the  correct  ruling,  but  note  the  citation  of  the  principal  case  here  mis- 
states the  facts  and  the  ruling. 

AppeaL — Notice  may  be  filed  after  service,  p.  617. 

Cited  in  San  Francisco  etc.  Co.  v.  State,  141  CaL  366,  359,  and  hold- 
ing main  case  not  overruled  on  this  point. 

62  CaL  523-524.    PEOPLE  r.  DTE. 

Appeal — ^Misconduct  of  Jury. — ^When  the  affidavits  and  counter-affi- 
davits of  jurors  are  contradictory,  the  judgment  of  the  lower  oooit 
that  there  was  no  mtsoonduct  will  be  upheld,  p.  623. 

Cited  in  People  v.  Groldenson,  76  CaL  352,  as  authority  for  ruling 
that  the  jurors'  affidavits  were  allowable  and  conclusive,  but  see  the 
principal  case,  p.  523;  People  v.  Murray,  94  CaL  217,  28  Am.  St.  Rep. 
114,  holding  that  an  allegation  of  misconduct  of  the  jury  might  be 
rebutted  by  the  evidence  of  the  jury  themselves,  and  their  affidavits 
were  admissible  (this  decision  is  founded  on  that  of  People  v.  Golden- 
son,  supra,  as  to  which  see  supra) ;  People  v.  Biles,  2  Idaho,  107,  to  the 
same  effect. 

Insufficient  Statement  in  Bill  of  Exceptions. — ^When  it  contains  a 
general  statement  that  each  party  ''introduced  evidence  to  sustain  the 
issue  on  their  respective  parts,"  an  objection  that  the  verdict  is  con- 
trary to  the  evidence  is  untenable,  p.  624. 

Cited  in  Territory  v.  Neilson,  2  Idaho,  589,  holding  that  the  pre- 
sumption is  that  the  bill  of  exceptions  contains  all  the  evidmoe  bear- 
ing on  the  objections  made. 

62  CaL  524-534.    EX  PARTE  BERNERT. 

Sentence  in  Excess  of  that  authorized  by  statute  or  ordinaaoey 
whether  valid  pro  tanto  not  decided,  pp.  630,  631. 
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Wrongly  referred  to  in  Ex  parte  Moon  Fook,  72  Cal.  11,  as  having 
1)^^  a  decision  on  the  effect  of  an  excessive  sentence. 

Sentence  Below  the  minimum  renders  the  judgment  void,  pp.  529, 
530. 

Overruled  in  In  re  Reed,  143  Cal.  635,  holding  such  judgment  not  void 
*nd  defendant  not  en^Hled  to  release  on  habeas  corpus;  Ex  parte  Cox, 
3  Idaho,  534,  537,  where  court  imposes  sentence  greater  than  provided 
for  by  law,  judgment  is  void,  and  prisoner  will  be  discharged  on  habeas 
corpus.  Doubted  in  Ex  parte  Soto,  88  Cal.  626,  627,  and  held  not  to 
^Pply  to  section  1446  of  the  Penal  Code,  and  that  under  it  the  police 
judge  had  power  to  pass  an  alternative  sentence  of  imprisonment  at 
A  lower  rate  than  one  day  for  each  dollar  of  fine.  Cited  in  same  case, 
p.  630,  in  dissenting  opinion  of  Garboutte,  J.,  approving  the  ruling  of 
the  principal  case,  and  holding  that  the  prevailing  opinion  was  prac- 
tically a  repeal  of  the  statute;  note  to  55  Am.  St.  Rep.  265,  on  validity 
of  sentences  below  the  minimum. 

Judicial  Notice— Gambling. — Courts  will  not  take  judicial  notice  that 
poor  necessarily  involves  gaming  for  money  or  value,  p.  531. 

Cited  in  note  to  89  Am.  Deo.  697,  on  judicial  notice — ^matters  of 
ooDunon  knowledge. 

^  Cal  534-536.    £Z  PARTE  CRITTENDEN. 

Contempt  of  Court  is  a  specific  criminal  offense,  and  the  imposition 
of  a  fine  is  a  judgment  in  a  criminal  case  (citing  New  Orleans  v. 
Steamship  Co.,  20  Wall.  392,  p.  536). 

Cited  in  Ex  parte  HoUis,  59  Cal.  408,  holding  that  the  judgment  of 
contempt  may  be  reviewed  on  habeas  corpus;  Matter  of  Tyler,  64  Cal. 
438,  holding  that  a  person  adjudged  guilty  of  contempt  may  pay  the 
fine  in  money  or  in  imprisonment;  same  case  in  concurring  opinion  of 
Morrison,  C.  J.,  and  Myrick  and  McKinstry,  JJ.,  p.  439,  holding  that  the 
<x>urt  could  enforce  payment  of  the  fine  by  ordering  imprisonment 
until  payment,  at  the  rate  of  two  dollars  for  each  day's  imprisonment; 
^yler  V.  Connolly,  65  Cal.  30,  holding  that  a  judgment  for  contempt 
^as  not  appealable.  Referred  to  in  same  case,  p.  32,  in  concurring 
opinion  of  Morrison,  C.  J.,  as  having  followed  New  Orleans  v.  Steam- 
>^)  Co.,  supra,  and  approving  principle  there  stated.  Cited  in  In  re  Buck- 
ley, 69  Cal.  3,  to  the  like  effect,  in  an  original  proceeding  to  punish 
^or  contempt  of  the  Supreme  Court;  Ex  parte  Henshaw,  73  Cal.  495, 
to  the  like  effect,  and  holding  that  one  who  continues  to  exercise  the 
functions  of  a  public  office,  after  being  adjudged  a  usurper  thereof,  is 
guilty  of  a  contempt  of  court.  Approved  in  Ex  parte  Abbott,  94  Cal. 
334.  Cited  in  Ex  parte  Gould,  99  Cal.  362,  37  Am.  St.  Rep.  59,  where 
tlie  contempt  was  a  refusal  to  testify  on  the  hearing  of  a  charge  of  con- 
tempt for  disobedience  to  an  injunction;  Teller  v.  People,  7  Colo.  451, 
Notes  CaL  Rep.— 196. 
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holding  that  there  is  no  appeal  from  a  judgment  of  oontempt;  Ex 
parte  Robertson,  27  Tex.  App.  632;  11  Am.  St.  Rep.  211,  to  the  point 
that  the  court  can  direct  Imprisonment  until  the  fine  is  paid,  irre- 
spective of  statute. 

62  Gal.  538-542.    £X  PARTE  CASINELLO. 

A  San  Francisco  ordinance  prohibiting  the  deposit  of  rubbish  and 
garbage,  except  in  a  locality  designated  by  the  superintendent  of  streets, 
IS  a  valid  exercise  of  the  police  power  and  constitutional,  pp.  539,  542. 

Cited  in  Odd  Fellows'  Cem.  Assn.  v.  San  Francisco,  140  Cal.  231, 
noted  under  Ex  parte  Shrader,  33  Cal.  284;  Sanitary  etc.  Works  v. 
California  etc  Co.,  94  Fed.  699,  afiirming  power  of  city  to  contract  with 
one  person  for  remoyal  of  garbage  and  authorizing  collection  of  fixed 
rate  therefor;  Ex  parte  Heilbron,  65  Cal.  610,  and  applied  in  an  ordi- 
nance proJiibiting  slaughter  housee  in  Sacramento;  In  re  Linehan,  72 
Cal.  116,  applied  to  an  ordinance  prohibiting  the  keeping  of  more  than 
two  cows  within  certain  portions  of  the  city;  Ex  parte  Fiske,  72  Cal. 
128,  applied  to  a  San  Francisco  ordinance  prohibiting  the  alteration  or 
repair  of  wooden  buildings  within  designated  fire  limits;  McCloskey 
V.  Kreling,  76  Cal.  512,  to  the  same  effect;  Ex  parte  Taylof,  87  Cal. 
95,  applying  the  ruling  to  an  ordinance  of  the  city  of  San  JoM,  pro* 
hibiting  the  obstruction  of  sidewalks;  In  re  Flaherty,  105  Cal.  564, 
applying  the  ruling  to  an  ordinance  of  the  city  of  Redlands  forbidding 
the  beating  of  drums,  without  permission,  on  the  traveled  streets  of 
the  city.  Note:  The  court  was  divided  on  the  question  of  delegation 
of  power.  Note  to  47  Am.  St.  Rep.  547,  on  quarantine  and  health  laws 
and  regulations; 

62  Cal.  543-544.    BLISS  y.  SUPERIOR  COURT. 

An  appeal  operates  as  a  stay  only  of  orders  or  judgments  which 
command  or  permit  some  act  to  be  done,  p.  544. 

Cited  in  Rogers  v.  Superior  Court,  126  Cal.  187,  188,  noted  under 
Merced  etc.  Co.  v.  Fremont,  7  Cal.  130;  Dewey  v.  Superior  Court,  81 
Cal.  68,  holding  that  a  prohibitory  injunction  remained  in  full  force, 
but  a  mandatory  injunction  was  stayed  by  the  appeal;  Elliot  v.  Whit- 
more,  10  Utah,  243,  holding  that  when  the  effect  of  the  decree  was  to 
take  property  from  one  person  and  deliver  it  to  another,  the  appeal 
ought  to  stay  the  proceedings;  also  in  same  case,  in  dissenting  opinion 
of  Miner,  J.,  p.  245,  arguing  that  the  injunction  In  the  case  was  a  pre- 
ventive and  not  a  mandatory  injunction,  and  it  was  ihenfore  in  the 
discretion  of  the  lower  eourt  to  refuse  a  stay. 

62  Cal.  545.    NEWMAN  T.  SUPERIOR  COURT. 

Certiorari  will  not  be  granted  when  there  la  a  femedy  by  ftppenl, 
p.  545. 
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ated  in  Stuttmeister  v.  Superior  Court,  71  Cal.  323;  Noble  v.  Supe- 
rior Court,  109  Cal.  527,  both  to  the  same  effect;  Ramsey  v.  Pettengill, 
14  Oreg.  209,  holding  that  the  statute  was  intended  to  supply  a  remedy 
where  none  existed  in  the  first  instance,  and  not  to  supplement  one 
lost  through  the  laches  of  the  party  himself. 

62  Cal.  545-548.    HOK£  Y.  PERDUE. 

Levee  Districts  are  public  corporations,  the  validity  of  whoee  exist- 
ence cannot  be  ooIlateraHy  attacked,  p.  547. 

Cited  in  Irrigation  District  v.  De  Lappe,  79  Cal.  353,  including  rec- 
lamation districts  in  the  ruling;  Morrison  v.  Morey,  146  Mo.,  561, 
noted  under  People  v.  Reclamation  Dist.,  53  Cal.  346. 

Allegation  of  Probable  Result  of  damage  if  certain  works  are  not 
enjoined,  not  sufScient  reason  for  granting  an  injunction,  pp.  547,  548. 

Cited  in  Lorenz  v.  Waldron,  96  Cal.  250,  saying  that  nothing,  short 
of  a  reasonable  probability  of  injury  is  sufficient  to  warrant  an  in- 
junction; Rockford  Watch  Co.  v.  Rumpf,  12  Wash.  651,  follows  the 
prfaelpal  ease  as  t«  an  allegation  that  a  puty  Would  sell  retil  estate 
unless  restrained. 

68  Gal.  548-65e.    PEOPLE  t.  JACKSON. 

School  Land  Warrant. — ^A  location  of  land  under  a  school  land  war- 
rant m  1853  is  ineffective  because  the  land  was  then  imsurveyed  and  not 
subject  to  selection,  p.  663. 

0?erruled  in  Roberts  v.  Columbet,  63  Cal.  24,  holding  that  the  act 
of  Congress  of  July  23,  1866,  vested  the  legal  title  in  the  locator. 

62  Cal.  557-558.    PEOPLE  y.  HENRY. 

Police  Judge  is  a  judicial  officer  of  a  municipality,  and  not  one  of 
those  mentioned  in  section  10  of  article  22  of  the  constitution,  p.  557. 

So,  also,  in  In  re  Chierrero,  69  Cal.  100,  as  to  the  mayor  of  the  city 
of  Los  Angeles,  and  in  State  v.  Connors,  27  Fla.  337,  as  to  a  county 
sheriff  having  duties  belonging  to  the  former  offiee  of  dty  marshal; 
note  to  72  Am.  Dec.  188,  on  officers  of  cities  and  counties  whether  or 
not  civil  or  state  officers. 

62  Cal.  558-561.    WITTENBROCK  y.  BELLMER. 

New  Trial. — The  reversal  of  a  motion  granting  a  new  trial  as  to 
some  of  the  parties,  becomes  the  law  of  the  case  on  a  second  appeal, 
and  operates  as  a  reviver  of  the  original  judgment  as  between  those 
parties  and  the  movhig  party,  p.  560. 

Distinguished  in  Williams  v.  Mining  Association,  66  Cal.  196,  that 
the  ruling  was  not  applicable  to  an  appeal  where  some  of  the  partiea 
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had  not  been  served  with  notice  of  appeal,  and  that  any  modification 
of  the  judgment  could  not  affect  the  rights  of  those  parties;  Pierce 
V.  Birkholm,  110  Cal.  672,  holding  that  an  order  granting  a  new  trial 
suspends  but  does  not  vacate  the  judgment  until  the  finality  of  the 
order  is  detemined;  United  States  v.  Crooks,  116  Cal.  45,  holding  that 
in  a  suit  against  several  defendants  a  notice  of  appeal  by  one  was  in- 
effectual unless  served  on  all  the  codefendants  as  well  as  plaintiff,  and 
a  new  trial  could  not  be  granted;  People  v.  (jreorge,  2  Idaho,  850,  hold- 
ing that  a  new  trial  was  not  a  proper  remedy  to  obtain  a  rehearing  on 
an  issue  of  law. 

Marshaling  Securities. — A  bankrupt  pledgee  and  mortgagor  for  the 
same  debt  has  the  right,  as  against  his  assignee  in  bankruptcy,  and 
mortgagee,  to  have  the  pledge  first  sold,  so  as  to  reduce  the  lien  on 
the  mortgage  and  his  personal  liability,  p.  561. 

Note  to  69  Am.  Dec.  160,  on  loans  and  their  incidents. 

62  Cal.  562.    PEOPLE  y.  HARTMAN. 

On  a  trial  for  larceny,  evidence  of  the  commission  of  another  theft 
at  another  time  is  ground  for  reversal,  p.  562. 

Cited  in  Williams  v.  Casebeer,  126  Cal.  86,  applying  rule  in  action 
for  malicious  prosecution;  People  v.  Carpenter,  136  Cal.  393,  noted  under 
People  V.  Barnes,  48  Cal.  551.  Distinguished  in  People  v.  Cunningham, 
66  Cal.  672,  holding  that  the  test  of  admissibility  is  the  connection  be- 
tween the  offenses  in  the  mind  of  the  criminal.  Approved  in  same 
case,  p.  676,  by  Thornton,  J.,  in  his  opinion  in  department  (which  was 
overruled  on  a  rehearing  in  bank).  Distinguished  in  People  v.  Smith, 
106  Cal.  81,  holding  that  where  two  persons  are  killed  at  the  same 
time  and  place,  and  apparently  in  the  same  transaction,  evidence  as  to 
the  circumstances  of  the  killing  of  one  is  admissible  on  the  trial  for 
the  killing  of  the  other. 

62  Cal.  563-575.    TREADWELL  v.  YOLO  COUNTY. 

Election  Law. — ^All  elections  for  county  and  township  officers  are  to 
be  held  in  November  of  the  even  numbered  years,  pp.  564,  565, 

Cited  by  Myrick,  J.,  in  his  concurring  opinion  in  Staude  v.  Election 
Commissioners,  61  Cal.  324,  as  applicable  to  elections  under  the  Hartson 
act  of  March  7,  1881. 

Repeal  of  Statute  by  Implication.— The  rule  laid  down,  p.  564. 

Cited  in  Sponogle  v.  Cumow,  136  Cal.  585,  holding  statute  so  repealed; 
Chamode  v.  Rose,  70  Cal.  192,  holding  that  the  Lop  Angeles  Irrigation 
act  of  1874  repealed  the  statute  of  May  15,  1854;  Hanley  v.  Sixteen 
Horses,  97  Cal.  184,  holding  that  an  act  of  1878,  concerning  animals 
trespassing,  being  in  conflict  with  a  prior  act  of  1874  on  the  same  sub- 
ject, repealed  that  act;  Dillon  t.  Bickell,  116  dal.  Il4,  approving  the 


3J25  Notes  on  California  Reports.  62  Cal.  580-610 

ruling  of  the  principal  case  as  to  the  County  Government  Act  of  1891, 
and  section  4109  of  the  Political  Code  as  amended  in  1881. 

62  Gal.    680-602.    SAN  FRANCISCO  GAS  LIGHT  CO.  v.  DUNN. 


imus  will  lie  to  compel  the  auditor  to  allow  a  bill  which  the 
board  of  supervisors  has  power  to  approve  and  has  approved;  his  duty 
"»  sucli     case  is  ministerial,  p.  596. 

Cifc^a.  in  Contra  Costa  Water  Co.  v.  Breed,  139  Cal.  434,  granting 
'^t  f  OX"  auditing  of  water  bills  under  facts  stated;  Hunt  v.  Broderick, 
IW  Ca.l_  315^  to  same  point  and  effect.  Distinguished  in  Higgins  v. 
San  I>iego  Water  Co.,  118  Cal.  555,  holding  that  the  ruling  of  the  prin- 
cipal oa.se  did  not  apply  where  the  city  itself  was  contesting  the  claim, 
and  ^^^.s  jjQt  precluded  from  showing  that  an  amount  allowed  in  pur- 
suano^    of  a  void  contract  is  in  excess  of  reasonable  value. 


^^^^'tx-^ct  for  Over  Two  Years  by  supervisors  of  San  Francisco  is 
pn)hil>it^^  by  the  act  of  April  3,  1876,  p.  586. 

I>»»t;ix^g^iglied  in  McBean  v.  City  of  Fresno,  112  Cal.  170;  63  Am.  St. 

Kep-     lOS,  showing  that  the  ruling  of  the  principal  case  was  based  on 

the  ^3c:j>x'es8  limitation  in  the  act  of  1876,  and  not  of  iiniversal  applica- 
tioD. 


of  Supervisors  of  San  Francisco  may,  independently  of  con- 

ti*^   >    <3-ecide  to  pay  for  gas  supplied,  and  a  resolution  allowing,  passing, 

ana  ox"<i^ring  p^id  a  claim  is  a  fresh  contract  to  pay  the  sum  allowed, 
p.  58^^ 

^^a  in  Higgins  v.  San  Diego  Water  Co.,  118  Cal.  555,  holding  that 
tne  ^^t^  of  San  Diego  could  be  held  to  pay  the  reasonable  value  of  the 
^***  ^^    a  water  plant  which  it  had  actually  enjoyed. 


Lcipal  Corporations. — Supervisors  may  make  contract  for  gas  sup- 
ply extending  over  a  number  of  years,  p.  686. 

Cited,  in  Doland  v,  Clark,  143  Cal.  181,  applying  rule  to  contract  for 
«i®  ^l^rm  and  police  telegraphic  system. 

6^  ^1.  602-610.    COFFEY  v.  GREENFIELD. 

v^otion  for  Nonsuit  must  state  precisely  the  grounds  on  which  the 
mover  relies,  p.  608. 

^ted  in  Silva  v.  Holland,  74  Cal.  631,  to  same  effect;  Miller  v.  Luoo, 
80  Cal.  261,  where  a  motion  on  the  ground  "that  plaintiffs  had  failed 
to  prove  a  sufficient  case"  held  insufficient;  Belcher  v.  Murphy,  81  Cal. 
41)  to  the  like  effect;  Shain  v.  Forbes,  82  Cal.  582,  where,  on  a  claim 
for  services  rendered  as  attorney,  it  was  held  error  to  grant  a  nonsuit 
oD  the  ground  that  there  was  no  evidence  of  any  employment  to  render 
the  specific  services;  Bronan  v.  Drabaz,  93  Cal.  650,  holding  that  the 
only  ground  on  which  the  ruling  on  a  motion  for  nonsuit  can  be  re- 
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viewed  is  that  specifically  stated  when  the  -motion  is  made;  People  y. 
Sansome,  98  Cal.  239,  applying  the  ruling  of  the  principal  case  to  a 
motion  for  new  trial  in  a  criminal  case;  Franlc  v.  Bullion  etc.  Co.,  19 
Utah,  46,  noted  under  Poefalmaa  y.  Kennedy,  48  Cal.  201;  Lewis  v. 
Silver  etc  Co.,  22  Utah,  53,  noted  under  Kiler  v.  Kimball,  10  CaL  268; 
Wright  V.  Fire  Insurance  Co.,  12  Mont.  477,  sustaining  the  ruling  of 
the  principal  case;  First  National  Bank  v.  Laughlin,  4  N.  Dak.  402,  to 
same  effect  as  Bronan  v.  Drobaz,  supra,  the  court  saying:  ''Naming 
the  grounds  operates  to  exclude  all  other  grounds";  Tanderup  v.  Han- 
son, 8  S.  Dak.  377,  to  same  effect  as  to  a  motion  to  direct  %  verdict  for 
defendant. 

Intervenor  must  support  his  claim  by  proper  averments  in  the  peti- 
tion, p.  610. 

Smith  V.  Gale,  144  U.  S.  519,  defining  the  objects  to  be  sought  by 
intervention  and  how  they  must  be  shown. 

Deed  Obtained  by  Guardian  in  fraud  of  the  rights  of  his  wards  is 
void,  p.  609. 
Cited  in  note  to  75  Am.  Dee.  448,  on  personal  liability  of  guardian. 

62  Cal.  611-613.     ROGERS  v.  MAHONEY.     Confirmation  in  Bank  of 
the  opinion  rendered  in  same  case  in  Department,  p.  612. 

£xcepti(m  to  Charge  must  be  sufiksiently  specific  to  indicate  to  the 
oourt  the  alleged  errors,  p.  613. 

Cited  in  Cockrill  v.  Hall,  76  Cal.  195,  to  same  effect;  Frost  v.  Grizily 
Bluff  Ge.,  102  Cal.  527,  to  same  effeet;  as  also  Geaxy  v.  P«rker,  65  Ark. 
595;  noted  under  McCreery  v.  Everdiiig,  44  CaL  246;  mtte  to  65  Ab».  Dee. 
125,  on  exceptions  must  poi^t  out  specifio  portions  of  charge  exoepted  to. 

M  CUL  618-614.    S8TATS  OF  DSAV. 

An  order  setting  aside  a  decree  settling  the  final  account  and  decvee- 
tag  dHairitaitSen  m  not  »pp^alable,  p.  614. 

Cited  in  Estate  of  Murphy,  128  Cal.  MO,  and  Sstate  of  Tuohy,  tS 
Mont.  307,  noted  under  Estate  of  Calahan,  60  Cal.  232;  Luts  v.  Christy, 
67  Cal.  457,  holding  the  like  !n  case  of  an  order  refusing  to  set  aside; 
]E8t»it  of  Ward,  «S  CaL  620,  ta  «#m4B  etfee^r  EaM^  of  Moon,  66  Cal. 
59,  where  substitution  of  a  trustee  held  not  appe^l^ble;  Estate  of 
Walkerly,  94  CaL  B^^,  wbere  aa  oi4#r  denying  »  moUon  to  vaisate  a 
previous  order  held  not  appealable;  Estate  of  Smith,  98  Cal.  639,  when 
9kTL  order  permitting  the  amendmeat  of  a  statement  on  motion  for  new 
trial  held  not  appealable. 

62  Cal.  616-617.    PEOPLE  v.  McLANB. 

Mandamus. — ^Writ  will  not  be  granted  when  there  is  a  plain,  speedy, 
and  adequate  remedy  at  law,  p.  617. 

Cited  in  note  to  89  Am.  Dec.  730,  on  the  law  of  mandamus. 
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62  CaL  618-622;  45  Am.  Rep.  663.    MARTIN  T.  THOMPSON. 

RepleTixL — ^An  action  cannot  be  maintained  to  recover  grain  sown 
and  harvested  by  defendant  on  land  to  which  he  claims  title,  and  of 
which  he  had  adverse  possession,  p.  619. 

Followed  in  Martin  v.  Durand,  62  Cal.  623.  Cited  in  Hines  v.  Good, 
128  Cal.  40,  79  Am.  St.  Rep.  23,  and  note  24,  applying  rule  to  house 
severed  from  land;  Martin  v.  Thompson,  63  Cal.  4,  holding  that  a  mort- 
gagee who  is  entitled  to  immediate  possession  may  intervene  in  an 
action  by  a  third  person  against  the  mortgagor  to  recover  the  same 
property;  Smith  v.  Cunningham,  67  Cal.  263,  saying  that  replevin  can- 
not be  made  the  vehicle  of  testing  title;  Emerson  v.  Whitaker,  83  Cal. 
148,  to  same  effect;  Johnston  v.  Fish,  105  Cal.  422,  45  Am.  St.  Rep. 
55,  holding  that  one  in  adverse  possession  under  a  claim  of  title  and 
pending  an  action  of  ejectment  is  entitled  to  dispose  of  the  crops  during 
the  period  of  his  possession;  Hooker  v.  Latham,  118  N.  C.  187,  to  same 
effect  as  Smith  v.  Cunningham,  supra,  note  to  89  Am.  Dec.  429,  on  as- 
sumpsit, and  idem.  431,  on  trial  of  title  incidentally  in  transitory  ac- 
tions. 

Refusal  to  allow  amendment  of  complaint  is  not  reversible  where 
record  does  not  show  that  proposed  amendment  was  presented  or  that 
notice  of  motion  pointed  out  precise  amendment  which  plaintiff  would 
ask  leave  to  make,  p.  622. 

Approved  in  Kleindaus  v.  Dutard,  147  CaL  252,  applying  rule  in  ac- 
tion to  enforce  verbal  trust. 

ee  CaL  623*641.    BSICKILL  ▼.  BATCHVLDXS. 

Note  by  Martled  Wonutn  jointly  with  her  husband  made  prior  io 
July  1,  1874,  does  not  bind  her,  p.  640. 

Referred  to  in  rehearing  of  same  cane,  62  Cal.  640,  also  im  Batebelder 
T.  Biickell.  76  CaL  374,  holding  that  a  modification  of  the  original, 
direction  there  should  be  no  personal  judgment  against  the  marrisd 
womAn,  did  not  vacate  the  deeree  nor  the  sale  made  thereunder. 

Power  of  Sftle,  arising  on  ft  default  in  payment  of  interest,  entitlei 
the  BlortgsgM  to  foreekwe  for  the  whole  principal,  p.  637. 

Cited  in  Fhelpe  v.  Mayers,  126  Oal.  560,  holding  action  maintainable 
for  principal,  under  terms  of  note  sued  on;  Maddox  v.  Wyman,  92  Cal. 
675,  to  same  effect,  where  the  note  Is  payable  by  installments,  and  the 
mortgage  gives  a  power  of  sale  on  failure  to  pay  any  Installment. 

Sight  to  Compound  the  Interest  in  arrear  does  not  prevent  the  exer- 
cise of  power  of  forsclosure,  p.  631. 

Cited  in  Clemen*  v*  Luee,  ZOl  Cal.  435,  to  same  point. 

62  CaL  641-646.    SAN  FRANCISCO  GAS  CO.  ▼.  BRICK WEDEL. 
Municipal  Indebtednese.— SecUon  18  of  article  11  of  the  constitution 
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provides  that  no  indebtedness   or  liability  incurred   in  any  one    year 
shall  be  paid  out  of  the  income  of  any  future  year,  p.  642. 

Cited  in  Shaw  v.  Statler,  74  Cal.  250,  holding  that  the  rnling  arises 
by  necessary  implication,  although  the  constitutional   provision   refers 
in  terms  to  the  incurring  of  indebtedness  and  not  expressly  to  its  pay- 
ment; Schwartz  v.  Wilson,  76  Cal.  505,  506,  applies  the  rule  to  a  claim 
against  a  county  for  supplies.     Distinguished  in  Lewis  v.  Widber,   99 
CaL  413,  holding  the  constitutional  provision  did  not  apply  to  the  salary 
of  a  public  officer  whose  office  was  creAted  and  salary  fixed  by   law. 
Cited  in  McGowan  t.  Ford,  107  Cal.  184,  holding,  besides,  that  the  board 
of  supervisors  had  no  jurisdiction  to  carry  an  indebtedness  over   and 
make  it  payable  out  of  the  revenue  of  the  next  fiscal  year;  Smith  v. 
Broderick,  107  Cal.  648,  48  Am.  St.  Rep.  170,  holding  that  the  constitu- 
tional provision  could  not  be  evaded  by  a  consent  to  the  entry   of  & 
judgment;  Weaver  v.  San  Francisco,  111  Cal.  322,  applying  the  ruling 
to  a  claim  for  labor  and  materials  supplied  to  the  fire   department; 
McBean  v.  City  of  Fresno,  112  Cal.  164,  53  Am.  St.  Rep.  194,  holding 
that  under  a  contract,  for  a  purpose  authorized  by  the  city  charter, 
for  over  two  years,  the  sole  liability  created  was  that   which   arose 
from  year  to  year  in  separate  amounts  as  the  work  was  performed; 
Bradford  v.  San  Francisco,  112  Cal.  547,  held  any  taxpayer  could  sue 
to  restrain  the  levy  of  a  municipal  tax  for  the  payment  of  an  indebted- 
ness incurred  in  a  previous  year;   Pacific  Undertakers  v.  Widber,    113 
Cal.  202,  203,  extending  the  ruling  to  a  contract  for  burial  of  the  in- 
digent dead;  Higgins  v.  San  Diego  Water  Co.,  118  Cal.  527,  to  same 
effect;   S.  C.  535,  in  concurring  opinion  of  Beatty,  C.  J.,  holding  that 
the  ruling  of  the  principal  case  was  mere  dictum;  that  the  true  mean- 
ing of  the  section  was  that  the  county  or  municipality  could  only  make 
valid  contracts  and  incur  liabilities  to  the  extent  of  the  revenue  pro- 
vided in  advance  for  their  discharge;    that  such  contracts  only  were 
valid  and  all  others  were  utterly  void;  Montague  v.  English,  119  Cal. 
227,  approving  the  ruling  of  the  principal  case;  Higgins  v.  City  of  San 
Diego,   131  Cal.  298,  holding  available  the  unused  balances  in   special 
funds;  Theiss  v.  Hunter,  4  Idaho,  793,  794,  city  Indebtedness  incurred, 
during  one  fiscal  year  cannot  be  paid  from  income  or  revenue  of  future 
fiscal  year,  imless   fimd   is  especially   provided   for   that   purpose    and 
collected  in  such  future  year;  City  of  Indianapolis  v.  Wann,  144  Ind. 
187,  holding  that,  under  the  Indiana  laws,  all  contracts  and  agreements 
and  all  obligations  of  a  municipal  corporation  made  in  advance  of  ex- 
isting appropriations  were  absolutely  void.     Distinguished  in  Western 
Town  Lot  Co.  v.  Lane,  7  S.  Dak.  7,  as  not  applying  to  a  state  where 
there  is  no  such  constitutional  provision  as  in  California;    Mason    v. 
Purdy,  11   Wash.  599,  as  not  applicable  to  the  state  of  Washington, 
where  the  contrary  rule  prevails;  Eidemiller  v.  Tacoma,  14  Wash.  383, 
to  the  like  eflTect.    Mentioned  in  note  to  76  Am.  Dec.  537,  as  having 
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^^'ted  People  v.  Seymour,  16  Cal.  332.    Cited  in  note  to  44  Am.  St.  Rep. 
^1  on  municipal  indebtedness. 

^axes  are  Debts,  within  the  meaning  of  section  82  of  the  oonsolida- 
aon  aet  of  San  Francisco,  pp.  644,  646   (concurring  opiniim  of  Thorn- 
^^  J.). 

Cited  in  note  to  42  Am.  St.  Rep.  656,  on  recovery  of  personal  Judg- 
nieDi  for  taxes. 

^  Persons  are  Presumed  to  Know  the  Law,  p.  642. 
^^tted  %o  same  effect  in  Murphy  t.  Qaytos,  118  GaL  lO. 
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63  CaL  8-6.    MARTIN  y.  THOMPSON. 

Lien  of  a  duly  recorded  mortgage  of  growing  crops  continues  after 
severance  so  long  as  crop  remains  on  mortgagor's  land;  it  is  not  lost 
by  tortious  remoyal  by  a  third  person,  p.  4. 

Cited  in  Wilson  v.  Prouty,  70  Cal.  197,  to  same  effect;  Ruggles  y. 
Cannedy,  127  Cal.  296,  on  point  that  chattel  mortgage  is  void  unless 
properly  recorded  (cf.  dissenting  opinion,  page  311);  Hendy  etc.  Works 
V.  Dillon,  135  Cal.  11,  granting  right  of  intervention  in  replevin  suit 
under  facts  stated;  Summervilie  v.  Stockton  etc.  Co.,  142  Cal.  544,  hold- 
ing lien  not  lost,  under  facts  stated;  Beamer  v.  Ftreemaa,  64  Cal.  557, 
koldinf  that  mi  uBreoonlad  mortgage  of  personal  property  is  void  as 
A^iaat  a  ereditor  acqwnnf  a  lien  by  attachment  prior  to  the  reoord, 
whether  it  is  void  as  to  all  oreditort  dauhted  ai^d  oot  decided;  Chit- 
tenden  ▼*  Pmtt^  89  CaL  183,  to  same  effect  as  the  principal  case,  aud  it 
makes  no  difference  th^t  tl>e  tortious  remoyfil  may  have  been  done  in 
good  faith. 

63  Cal.  5-9.    ESTATE  OF  SBARBOSO. 

Petition  for  revocation  of  probate  must  he  filed  with  clerk  of  court 
within  0019  year  after  probate.  This  law  is  imperative,  not  directory, 
pp.  7,  8, 

Followed  in  Estate  of  3barboro  (second  appeal  in  same  case),  70 
C^l.  149 1  cited  {n  Edwards  v.  Grapd,  1^1  Cal.  256,  discussing  *'filing^; 
Satate  of  DavlSf  136  pal.  594,  holding  rule  operative  as  to  nopresideut 
heir  alleging  fraud  in  the  probate. 

63  Cal.  9-12.    O'CONNOR  v.  FOGLE. 

Title  by  Adverse  Possession  against  a  patentee  of  the  land.— Time 
b€^na  to  run  from  date  of  the  patent,  p.  11. 

Cited  to  same  effect  in  Wilhoit  v.  Tubbs,  83  Cal.  ^SS;  note  to  85  Am. 
Dee.  172,  on  estoppel  in  pais. 
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63  Gal.  12-16.    MOORE  ▼.  JONES. 

Commnnity  and  Separate  Property. — On  death  of  wife  the  presump- 
tion is  that  property  standing  in  her  name  was  community  property; 
the  burden  of  proving  the  contrary  is  on  the  heirs,  p.  14. 

Cited  in  Tibbetts  v.  Fore,  70  Cal.  245,  as  to  the  presumptions  attend- 
ing the  possession  of  property  by  either  spouse;  Jackson  and  Thomas 
T.  Torrence,  83  Cal.  529,  holding  that  by  the  amendment  of  1889  to 
section  164  of  the  Civil  Code  the  rule  as  to  presumption  has  been 
changed;  Mortimer  t.  Marder,  93  Cal.  177,  to  same  effect  as  principal 
case;  note  to  86  Am.  Dec.  637,  on  presumption  in  case  of  real  property 
acquired  during  marriage;  note  to  86  Am.  Dec.  638,  on  how  presump- 
tion may  be  rebutted;  86  Am.  Dec.  639,  on  against  whom  presumption 
may  be  rebutted;  note  to  96  Am.  Dec.  423,  on  presumption  created  by 
deed. 

Community  Property,  on  death  of  wife,  belongs  to  husband  without 
administration,  p.  14. 

Cited  to  same  effect  in  Estate  of  Rowland,  74  Cal.  525,  6  Am.  St. 
Rep.  465,  and  that  husband  cannot  have  his  claim  of  ownership  deter- 
mined upon  a  proceeding  for  the  distribution  of  his  wife's  estate. 

Separate  Property,  What  Constitutes. — ^If  purchased  with  separate 
funds,  it  becomes  separate  property,  p.  16. 

Cited  in  note  to  86  Am.  Dec.  634. 

Res  Gestae. — ^Declarations  by  husband  that  the  purchase  money  was 
the  separate  property  of  the  wife  are  admissible,  and,  if  made  at  the 
time  of  the  purchase,  are  part  of  the  res  gestae,  p.  16. 

Cited  in  note  to  86  Am.  Dec  633,  641,  on  declarations  of  husband  as 
evidence;  note  to  96  Am.  Dec.  76,  as  to  res  gestae. 

63  Cal.  16-18.    DENNIS  y.  WINTER. 

Probate  Sale  ordered  by  court  cannot  be  collaterally  attacked,  except 
for  want  of  jurisdiction,  p.  17. 

Cited  in  Baum  v.  Roper.  132  Cal.  48,  as  to  attack  on  sufficiency  of 
petition  for  sale;  Smith  v.  Biscailuz,  83  Cal.  359,  holding  that  the  judjj- 
ment  of  the  court  as  to  the  sufficiency  of  the  evidence  upon  which  it 
proceeded  could  not  be  attacked  collaterally;  Zilraer  v.  Gerichten,  111 
Cal.  77,  to  same  effect ;  note  to  29  Am.  St.  Rep.  497,  on  collateral  attack. 

63  Cal.  19.    PEOPLE  y.  GARCIA. 

Homicide. — ^Evidence  of  statements  of  accomplice  as  to  weapon  em- 
ployed is  admissible,  p.  19. 

Cited  in  People  v.  Morine,  138  Cal.  628,  holding  admission  of  similar 
evidence  not  prejudicial  error. 
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C3  Cal.   21.    EX  PARTE  COX. 

The    lo<^islature  cannot  delegate  to  an  officer  or  board  the  power  of 
declaring    what  acts  shall  constitute  a  misdemeanor,  except  to  munic- 
ipal (Corporations  for  local  legislation,  p.  21. 
Cited    in  Ex  parte  McNulty,  77  Cal.  166,  11  Am.  St.  Rep.  258.  with 
reference    to  a  provision  in  the  act  of  April  3,   1876   (to  regulate  the 
practice   of  medicine),  but  not  deciding  the  point;  S.  C.  p.  170,  11  Am. 
St.  Rep.   261,  in  concurring  opinion  of  Paterson,  J.,  pointing  out  that, 
under   th«   circumstances,   the   ruling  of   the   principal   case   could   not 
W^y-,  Harbor  Commrs.  v.  Redwood  Co.,  88  Cal.  494,  22  Am.  St.  Rep. 
^^y  applying  the  ruling  to  the  board  of  harbor  commissioners  of  Eureka; 
*-^Ued  States  v.  Blasingame,   116  Fed.  666,  provision  of  sundry  civil 
appropriation  act  of  1897,  making  it  a  crime  to  violate  any  rule  or 
regulation  thereafter  to  be  made  by  Secretary  of  Interior  for  protec- 
tion of  forest  reservations,  is  void;   United  States  v.  Maid,  116  Fed. 
^1  perjury  under  Revised  Statutes,  section  6392,  cannot  be  based  on 
AiSdant  of  nonmineral  character  of  land  made  in  support  of  homestead 
entryj  though  land  office  regulation  requires  such  affidavit,  since  it  is 
not  required  by  Revised  Statutes,  section  2290.    Distinguished  in  Hurst 
V.  Warner,  102  Mich.  246,  47  Am.  St.  Rep.  630,  as  to  rules  and  regula- 
tions of  the  board  of  health  for  disinfecting  baggage.      Cited  in  note  to 
47  Am.  St.  Rep.  641,  on  quarantine  and  health  laws  and  regulations. 

63  Cal  22-27.    ROBERTS  y.  COLtJMBET. 

A  location  upon  a  school  land  warrant  is  valid  as  between  the  state 
and  the  locator,  and  as  soon  as  the  land  is  listed  to  the  state  the  title 
passes  to  the  locator;  proof  of  the  facts  upon  which  title  rests  is  ad- 
missible imder  a  general  denial  (Hastings  v.  Devlin,  40  Cal.  368,  dis- 
tinguished), p.  24. 

Cited  in  Hooper  v.  Young,  140  Cal.  278,  discussing  burden  of  proof 
on  part  of  claimant  under  second  patent;  Hyde  v.  Mangan,  88  Cal.  326, 
apparently  to  the  point  that  the  party  having  a  title  could  be  entitled 
to  some  affirmative  relief  in  the  nature  of  a  removal  of  a  cloud  if  asked 
for;  Wixon  v.  Devine,  91  Cal.  481,  as  to  what  might  be  shown  under 
an  answer  amounting  to  confession  and  avoidance,  in  an  action  to  de- 
termine the  rights  of  parties  to  a  stream  of  water;  note  to  87  Am. 
Dec.  80,  on  public  lands  not  liable  to  location  until  surveyed. 

63  Cal.  28  29.    PEOPLE  v.  SCHMIDT. 

Malice  Aforethought,  or  words  equivalent  thereto,  must  be  alleged 
in  an  indictment  for  murder,  p.  28. 

Cited  in  People  v.  Schmidt  (same  case),  64  Cal.  262,  showing  the 
ground  for  former  reversal  of  the  judgment;  note  to  87  Am.  Dec.  102, 
oa  neoessary  ingredients  to  murder. 
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63  Cal.  30-33.    McCREERT  t.  FULLER. 

Res  Adjudicata. — ^Where  issues  are  made  and  decided  with  or  with- 
out trial,  the  judgment  is  conclusiye  between  the  same  parties  as  to 
all  questions  which  were  directly  involved  in  the  issues  and  which  were 
or  might  have  been  presented  and  decided,  p.  32. 

Cited  in  Partridge  v.  Shepard,  71  Cal.  475,  holding  that  a  judgment 
by  consent  was  of  the  same  force  as  one  entered  after  a  trial  of  the 
issues;  Peterson  v.  Weissbein,  75  Cal.  177,  holding  that  as  res  ad- 
judicata a  judgment  was  conclusive  between  the  parties  thereto  and 
their  successors  in  interest. 

General  Citation. — ^Lemmon  ▼.  Osbom,  153  Ind.  177. 

63  Cal.  33.    WILLARB  y.  ARCHER. 

Vtrdict  for  ''defendant"  in  oaae  of  two  defendants  is  suffieieBt,  p.  33. 

Cited  in  Butler  ▼.  Estrella  etc.  Co.,  124  CaL  Ml,  sustaining  judgment 
based  on  similar  verdist. 

63  Cal.  34-36.     CERKSL  t.  WATERMAH. 

An  agent  who  receives  and  sells  goods,  which  he  supposes  to  belong 
to  his  principal,  to  whom  he  accounts  for  the  proceeds,  is  liable  for 
the  value  of  the  goods  to  the  true  owner,  p.  35. 

Cited  in  Swim  v.  Wilson,  90  Cal.  131,  25  Am.  St.  Rep.  113,  as  having 
overruled  Rogers  v.  Huie,  2  Cal.  571,  and  that  a  stockbroker  who  inno- 
cently sells  certificates  of  stock  for  one  who  has  Stolen  them  is  guilty 
of  conversion.    Note  to  24  Am.  St.  Rep.  804,  on  intent  of  wrongdoer,' 
when  material. 

63  Cal.  30-38.     ESTATE  OF  BURTON. 

Probate  Law — ^Pleading. — ^Rules  of  pleading  and  practice  are  same  as 
in  civil  actions,  p.  37. 

Cited  in  Estate  of  Toung,  123  Cal.  348,  holding  fact  admitted  when 
not  denied. 

Probate  Homestead. — ^The  duty  of  the  court  to  set  apart  a  homestead 
is  imperative,  and  the  effect  is  only  to  withdraw  such  portion  from  the 
other  assets  as  exempt  from  the  claims  of  creditors,  p.  38. 

Cited  in  Estate  of  Ackerman,  80  Cal.  210,  13  Am.  St.  Rep.  117,  dis- 
tinguishing between  a  probate  hotoestead  and  a  recorded  homestead; 
Estate  of  Gilmoie,  81  CaL  243,  to  the  same  effect. 

Title  to  Probate  Homestead  cannot  be  tried  in  the  probate  proceed- 
ings, p.  88. 

Cited  in  Estate  of  Oroome,  94  Cal.  72,  to  same  effect  as  to  question 
of  adverse  ownership;  Estate  of  Kimberly,  97  Cal.  £82,  to  the  same 
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effect;  Noble  t.  Superior  Court,  109  Cal.  527»  on  the  queetion  of  review 
of  proceedings  in  insolvency  in  setting  apart  a  homestead. 

GeMial  Citation.— Nagle  v.  Robins,  9  Wjo.  253. 

03  Cal.  38-39.    HOLLISTBR  v.  SHSBMAN< 

Sale  of  Taxes  on  land  assessed  to  the  state  university  for  a  mort- 
gage will  not  be  enjoined,  as  all  the  proceedings  are  invalid,  p.  39. 

Qited  in  Archbishop  of  San  Francisco  v.  Shipman,  69  Cal.  591,  as  to 
what  must  be  shown  to  warrant  the  interference  of  a  court  of  equity 
to  remove  a  cloud  on  title;  People  v.  Board  of  Supervisors,  77  Cal. 
137,  holding  that  the  owner  of  property  subject  to  a  mortgage  to  the 
state  university  was  to  be  assessed  only  for  the  balance  of  its  value; 
note  to  69  Am.  Dec.  199,  on  interference  of  equity  to  restrain  collection 
of  taxes. 

63  CaL  39-43.    MASTIN  y.  DUSAND. 

Confirmation  of  lAtu  Lasts  by  aei  of  Oongreia  ni  Ifareh  1,  1877, 
applied  to  selections  which  had  been  certified  to  the  state,  but  which 
were  defective  or  invalid,  p.  42. 

Cited  in  GiMn  v.  Hayw,  70  OaL  880,  holding  that  aa  the  aet  did  not 
affect  the  rights  of  a  prior  settler  in  good  faith,  the  decision  of  the 
department  of  the  interior  upon  the  question  of  the  settlement  being 
in  good  faith  was  final,  unless  the  court  could  see  clearly  where  the 
mistake  of  law  was;  Hambleton  v.  Dulain,  71  Cal.  142,  describing  the 
intention  of  the  act;  People  v.  Noys  Lumber  Co.,  99  Cal.  461,  to  the 
like  effect;  Durand  v.  Martin,  120  U.  S.  366,  confirming  the  ruling,  and 
holding  that  the  act  applied  to  every  defective  certificate. 

Damages. — ^A  general  averment  of  an4  prayer  for  relief  in  a  specifio 
sum  is,  in  the  absence  of  a  special  demiirrer,  sufiicient  to  support  a 
finding  of  the  value  of  the  use  and  occupation,  and  if  that  constitutes 
the  whole  or  part  of  the  damage  arising  from  the  unlawful  detention, 
the  judgment  is  right,  p.  43. 

Cited  in  Haggin  v.  Lorentz,  13  Mont.  411,  holding,  in  an  action  of 
ejectment  praying  damages  by  reason  of  wrongful  ouster,  a  general 
allegation  of  damage  was  sufficient,  and  a  judgment  for  the  amount 
claimed  will  not  be  reviewed  on  appeal. 

0)  Cal.  44-47.    HElHLBH  t.  CROSS. 

Mandamus  Lies  to  compel  court  to  punish  for  violation  of  injunction 
whose  force  was  not  suspended  by  appeal,  p.  45. 

Cited  in  C^hill  v.  Superior  Court,  145  Cal.  46,  granting  mandamus 
to  compel  superior  court  to  hear  motion  to  vacate  order  setting  apart 
homestead;  Crocker  v.  Conrey,  140  CaL  219,  noted  under  Meroed  Min- 
ing Co.  V.  Fremont,  7  CaL  130. 
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A  perpetual  injunction  is  not  suspended  by  an  appeal  from  the  final 
judgment,  p.  45. 

Cited  in  Lambert  v.  Haskell,  80  GaL  621,  to  the  like  effect  as  to  the 
damages  which  can  be  recovered  when,  by  decree,  a  temporary  injunc- 
tion is  made  perpetual  and  reyersed  on  appeal;  Rogers  t.  Superior 
Court,  126  Cal.  187,  188,  noted  under  Merced  etc.  Co.  v.  Fremont,  7 
Cal.  130;  Merchant  v.  Pieike,  10  N.  Dak.  48,  holding  contempt  not  purged 
by  reason  of  such  appeal;  Hawkins  v.  State,  126  Ind.  297,  to  same 
effect  as  principal  case,  and  that  until  reversed  the  decree  must  be 
obeyed;  Mining  Co.  v.  Mining  Co.,  5  Utah,  153,  holding  that  disobe- 
dience to  an  injunction;  pending  an  appeal,  was  punishable  as  contempt; 
Elliot  V.  Whitmore,  10  Utah,  246,  in  dissenting  opinion  of  Miner,  J., 
who  held  that  an  order  refusing  to  suspend  an  injunction  should  not 
be  disturbed  during  the  pendency  of  the  appeal,  the  prevailing  opinion 
holding  that  the  ruling  of  the  principal  case  did  not  apply  to  a  man- 
datory injunction. 

General  Citation.— Merchant  v.  Pieike,  9  N.  D.  249. 

63  Cal.  47-60.    MARTEL  y.  MEEHAN. 
Unlawful  Detainer  Ues  only  as  provided  by  statute,  p.  60. 

Cited  in  Ben  Lomond  W.  Co.  v.  Sladky,  141  Cal.  623,  holding  action 
not  maintainable  as  against  assignee  of  lease  who  had  surrendered  pos- 
session to  subsequent  assignee. 

An  action  to  recover  leased  premises  for  failure  to  pay  rent  will  not 
lie  against  executor  or  administrator  of  deceased  tenant,  p.  50. 

Distinguished  in  Knowles  v.  Murphy,  107  Cal.  112,  as  not  applical^le 
to  action  brought  by  an  executor,  who  is  specifically  authorized  to  do 
so  under  section  1161  of  the  Cade  of  Civil  Procedure. 

63  Cal.  53-55.    PORTER  v.  HOPKINS. 

Injunction — Undertaking  for  Damages. — ^What  counsels'  fees  are  prop- 
erly allowable  in  a  suit  on  the  undertaking,  pp.  54,  55. 

Cited  in  Lambert  v.  Haskell,  80  Cal.  623,  confining  the  ruling  to  fees 
on  the  appeal  from  an  order  refusing  to  dissolve  the  injunction;  Don- 
ahue V.  Johnson,  9  Wash.  191,  to  same  effect. 

Filing  Memorandum  of  Costs  must  be  done  within  five  days  after 
notice  of  the  decision;  time  runs  from  the  filing  of  the  findings  and 
conclusions  of  law  signed  by  the  court,  p.  65. 

Cited  in  Mullally  v.  Benevolent  Soc,  69  Cal.  661,  holding  that  when 
the  successful  party  shows  actual  knowledge  of  the  decision  a  costs 
bill  not  filed  within  the  five  days  was  properly  struck  out;  Cantwell  v. 
McPherson,  2  Idaho,  1047,  holding  that  failure  to  file  memorandum 
within  the  time  entailed  loss  of  the  ooate. 
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63  Cal.  56-62.    MORAN  y.  ABBEY. 

Leading  Questions. — ^The  examination  of  a  witness  is  a  matter  within 
the  sound  discretion  of  the  court,  who  may  allow  or  disallow  leading 
questions,  p.  58. 

Cited  in  People  v.  Clary,  72  Cal.  60,  to  the  same  effect. 

Newly-discovered  Evidence. — ^That  is  not  newly-discovered  evidence 
which  was  known  to  a  witness  at  the  trial  of  a  case,  and  might  hav<* 
been  obtained  from  him  by  due  attention,  p.  57. 

Distinguished  in  State  v.  Stowe,  3  Wash.  210,  and  held  not  to  apply 
to  additional  cumulative  evidence  to  support  an  alibi. 

Payment  of  Note  by  a  third  party  at  request  of  the  maker  without 
concurrence  or  privity  of  the  payee  does  not  constitute  a  purchase  of 
the  note;  it  extinguishes  the  obligation,  p.  61. 

Cited  in  Wheeler  v.  Bull,  131  Cal.  426,  Lee  v.  Field,  9  N.  Mex.  439, 
440,  and  First  Nat.  Bank  v.  School  Dist.,  6  Wyo.  491,  holding  payment 
shown  under  facts  stated;  Binford  v.  Adams,  104  Ind.  43,  44,  holding 
that  whether  a  given  transaction  is  an  extinguishment  of  the  debt  is 
generally  a  question  of  fact;  that  payment  discharges  the  debt,  and 
as  to  what  constitutes  a  purchase;  Ferree  v.  New  York  Security  etc. 
Co.,  74  Fed.  Rep.  773,  holding  that  the  owner  of  a  note  cannot  be  made 
a  seller  without  his  knowledge  and  consent. 

83  Cal.  62-66.    PEOPLE  v.  BARRY. 

Perjury. — Where  a  witness  falsely  denies  on  oath  having  previously 
made  a  statement  circumstantially  material  to  the  issue,  it  is  perjury, 
p.  65. 

Approved  in  Robertson  v.  State,  54  Ark.  607,  holding  that  a  false 

denial  of  having  testified  differently  on  a  point  material  to  the  issue 

before  the  grand  jury  is  perjury;  note  to  85  Am.  Dec.  494,  on  false 
swearing  in  collateral  matter. 

83  Cal.  6667.    KING  v.  FELTON. 

Complaint — Contradictory  Averments. — ^Whei«  the  complaint  in  a  suit 
by  an  assignee  in  insolvency  fails  to  aver  an  assignment  and  alleges 
that  the  insolvent  is  the  owner,  it  does  not  state  facts  sufSdent,  p.  67. 

Cited  in  Martin  v.  Porter,  84  Cal.  479,  to  the  like  effect. 

Complaint  in  a  suit  by  assignee  in  insolvency  must  aver  the  assign- 
ment, p.  67. 

Cited  in  Ward  v.  Healy,  114  Cal.  195,  to  same  effect,  in  an  inter- 
vention by  an  assignee  in  insolvency.     Distinguished  in  Famsworth 
V.  Sntro,  136  Cal.  243,  244,  holding  allegation  of  appointment  and  qual- 
ification unnecessary  when  assignment  is  alleged. 
Notas  Cal.  Rep.— 197. 
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63  Cal.  68-70.    KELLY  ▼.  TEAGTJE. 

Recovery  of  Possession  on  Breach  of  Covenant. — ^In  an  action  to  re- 
cover possession  of  leased  premises  on  breach  of  a  covenant  by  lessee 
to  pay  taxes,  a  counterclaim  is  not  allowed,  p.  69. 

Cited  in  Ralph  v.  Lomer,  3  Wash.  411,  to  same  effect;  Philips  v.  Port 
Townsend  Lodge,  8  Wash.  533,  to  same  effect,  and  that  a  counterclaim 
on  account  of  repairs  made  by  the  tenant  is  no  defense;  note  to  89 
Am.  Dec.  489,  on  action  between  landlord  and  tenant. 

Landlord  and  Tenant. — ^Notice  under  Code  of  Civil  Procedure,  section 
1161,  need  not  be  given  where  violated  conditions  cannot  be  afterward 
performed,  p.  69. 

Cited  in  Harloe  v.  Lambie,  132  Cal.  135,  as  to  covenant  not  to  sublet. 

63  CaL  71-72.    ERASER  y.  BARLOW. 

Inconsistent  Allegations  in  complaint  and  exhibit  render  the  former 
demurrable  on  the  ground  of  ambiguity  and  uncertainty,  p.  72. 

Cited  in  Blasingame  v.  Home  Ins.  Co.,  75  Cal.  638,  as  to  an  aver- 
ment in  a  complaint  on  a  fire  policy,  which  was  not  borne  out  by  the 
exhibit,  not  open  to  attack  by  general  demurrer;  Malone  v.  Big  Flat 
Gravel  Co.,  76  Cal.  581,  to  same  effect  as  the  principal  case;  so  also  in 
Wagner  v.  Hansen,  103  Cal.  107;  Palmer  v.  Lavigne,  104  CaL  33. 

63  Cal.  73-75.    LORENZ  ▼.  JACOB. 

Mine  owners  cannot  exercise  eminent  domain  to  obtain  water  for 
their  own  use  in  working  such  mines,  though  the  intention  may  also 
be  to  supply  water  to  others  for  mining  and  irrigating  purposes,  p.  75. 

Cited  in  Smith  v.  Denniff,  24  Mont.  22,  noted  under  St.  Helena  Water 
Co.  V.  Forbes,  62  Cal.  182.  Dissented  from  in  Ellinghouse  v.  Taylor, 
19  Mont.  464,  holding  that  the  ruling  is  too  narrow. 

63  Cal.  77-78.    BOVO  ▼.  BOVO. 

Divorce — Community  Property. — ^Under  section  146  of  the  Civil  Code 
an  award  of  nearly  one-half  of  the  community  property  to  the  wife 
is  not  an  abuse  of  discretion,  p.  78. 

Mentioned  as  a  case  in  point  in  Sharon  v.  Sharon,  67  Cal.  213.  Dis< 
tinguished  in  Strozynski  v.  Strozynski,  97  Cal.  193,  saying  that  the 
reporter's  headnote  to  the  principal  case  is  misleading. 

Cross-Complaint  praying  divorce  on  ground  of  extreme  cruelty.  Fkx>- 
priety  of  the  proceeding  not  questioned,  pp.  77,  78. 

Cited  in  Wadsworth  v.  Wadsworth,  81  Cal.  188,  15  Am,  St.  Rep,  43, 
as  a  case  in  point  in  considering  the  question  whether  the  codes  of 
California  provided  for  a  cross-complaint  in  actions  for  divoroe. 
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63  CoL  80.    BRODRIBB  y.  TIBBITS. 

Presumption  in  Favor  of  oorrect  action  of  probate  court  arises  in 
same  manner  as  of  courts  of  general  jurisdiction,  p.  80. 

Cited  in  Burroughs  v.  De  Couts,  70  Cal.  373,  on  the  question  of  an 
attack  on  an  appointment  of  a  guardian  for  insufficiency  of  notice; 
Latham  v.  Blake,  77  Gal.  649,  as  correct  ruling;  Smith  t.  Biscailu2, 
83  Cal.  354,  to  same  e£fect. 

63  Cal.  81.    SEYMOUR  ▼.  WOOD. 

Vacating  Order  of  Dismissal  of  action  for  want  of  prosecution  is 
discretionary  with  the  court,  and  will  only  be  reversed  for  manifest 
abuse  of  discretion,  p.  81. 

Cited  in  Moore  v.  Thompson,  138  Cal.  26,  affirming  such  ord^r;  note 
to  95  Am.  Dec  215,  on  dismissal  of  action  for  want  of  prosecution. 

63  Oal.  81-86.    NEWBILL  y.  WHITFIELD. 

Mining  Location. — ^Evidence  held  to  establish  knowledge  of  prior  loca- 
tion, p.  85. 

Cited  in  Talmadge  v.  St.  John,  129  Cal.  437,  holding  subsequent  loca- 
tion invalid  under  facts  stated. 

63  Cal.  86-95.    COLE  v.  SUPERIOR  COURT.    49  Am.  Rep.  78. 

Guardian  ad  Litem  may  employ  an  attorney,  but  his  compensation 
must  be  fixed  by  the  court,  pp.  89,  90. 

Followed,  as  to  power  to  employ,  in  Taylor  v.  Hill,  115  Oal.  149; 
note  to  99  Am.  Dec.  354,  on  jurisdiction  of  probate  cpurts  when  ex- 
elusive  (on  the  point  of  employment  of  an  attorney  by  an  administra- 
tor) ;  also  cited  in  Walton  v.  Yore,  58  Mo.  App.  565,  as  authority  for  the 
proposition  that  a  guardian  ad  litem  appointed  by  the  court  for  an 
infant  defendant  is  entitled  to  compensation.  The  citation  seems  of 
doubtful  value;  Seaton  v.  Tohill,  11  Colo.  App.  216,  on  point  that  court 
should  intervene  to  protect  infant's  rights;  Richardson  v.  Tyson,  110 
Wis.  578,  583,  84  Am.  St.  Rep.  938,  holding  such  attorney  entitled  to 
reasonable  compensation  only.  Distinguished  in  Schultheis  v.  Nash,  27 
Wash.  256,  guardian  is  authorized  to  enter  into  a  contract  agreeing  to 
pay  attorneys  one -half  of  all  the  estate  they  may  recover  for  the  ward 
in  an  action  brought  to  establish  his  right  therein. 

63  Oal.   96-97.     TRASK   y.    CALIFORNIA    SOUTHERN    RAILROAD 
COMPANY. 

Master  and  Servant. — A  railroad  company  is  liable  to  an  employee 
for  injury  resulting  from  improper  and  negligent  construction  of  ita 
road;  the  doctrine  of  common  employment  does  not  apply,  p.  97. 
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Cited  in  Brown  v.  Sennett,  68  Cal.  231,  58  Am.  Rep.  12,  applying 
the  ruling  where  a  stevedore's  employee  injured  by  the  negligence  of  the 
foreman  in  charge  of  the  work;  Magee  v.  North  Pacific  Coast  Co.,  78  Cal. 
436,  12  Am.  St.  Rep.  74,  also  to  a  case  of  damages  through  cattle  tres- 
passing in  consequence  of  insufficient  fences;  Indiana  Car  Co.  v.  Parker, 
100  Ind.  187,  where  a  master  was  held  liable  for  a  negligent  omission 
in  selecting  and  maintaining  machinery  and  appliance.  Note  this  case, 
decided  in  November,  1884,  should  be  compared  with  Brown  v.  Sennett, 
68  Cal.  231,  58  Am.  Rep.  12,  which  was  decided  in  December,  1885,  as 
to  the  extent  to  which  a  master  was  liable  for  the  negligence  of  his 
foreman  in  charge  of  the  work.  Cited  in  Evansville  R.  R.  Co.  v.  Mad- 
dux, 134  Ind.  583,  as  to  the  duty  of  a  master  to  give  an  employee  who 
is  under  age  timely  caution  and  make  him  aware  of  the  risks;  Cun- 
ningham V.  U.  P.  Ry.  Co.,  4  Utah,  214,  holding  that  a  mine  owner  was 
liable  for  injury  to  a  miner  from  a  fall  of  coal  in  a  gangway  which  it 
was  his  duty  to  keep  in  a  safe  condition;  Bowers  v.  U.  P.  Ry.  Co.,  4 
Utah,  223,  holding  that  where  defective  material  caused  the  injury, 
the  rule  as  to  common  employment  did  not  apply;  note  to  59  Am.  Rep. 
77.  Distinguished  in  Vaughn  v.  California  Central  R.  R.  Co.,  83  Cal. 
23,  by  Thornton,  J.,  in  his  concurring  judgment,  showing  that  where  the 
employee  went  out  on  a  train  sent  to  repair  a  track  damaged  by  wash- 
outs, he  accepted  the  risks  incident  to  its  passage  over  the  track,  and 
could  not  recover. 

63  Cal.  97-103.    LOUP  y.  CALIFORNIA  SOUTHERN  RAILWAY  COM- 
PANY. 

Contract  to  Pay  amount  settled  by  third  party;  no  cause  of  action 
arises  until  the  amount  is  fixed,  p.  103. 

Cited  in  Cox  v.  McLaughlin,  63  Cal.  207,  prescribing  the  necessary 
averments  in  an  action  on  contract  to  recover  amounts  ascertained  by 
the  engineer's  estimates;  M.  E.  Church  v.  Seitz,  74  Cal.  292,  distin- 
guishing between  a  submission  to  arbitration,  and  a  provision  for  ap- 
praisement; Castagnino  v.  Balletta,  82  Cal.  253,  260,  as  authority  for 
reversing  the  decision  on  the  first  appeal  (not  reported,  but  see  11 
Pac.  L.  J.  277)  because  there  was  no  averment  of  acceptance  of  the 
buildings  by  the  architect;  McNamara  v.  Harrison,  81  Iowa,  491,  hold- 
ing that  no  action  can  be  maintained  on  a  contract  providing  for  pay- 
ment on  the  certificate  of  a  third  person,  imtil  the  certificate  is  given 
or  good  reason  shown  why  it  has  not  been  furnished.  Distinguished 
in  Valley  Lumber  Co.  v.  Struck,  146  Cal.  271,  where  time  for  third  pay- 
ment to  contractor  stipulated  in  building  contract  was  when  building 
and  improvements  shall  be  ''completed  and  accepted  by  architect"  fact 
that  owner  paid  before  acceptance  does  not  render  payment  invalid  as 
to  lien  holders  who  had  not  given  notice  of  claims. 

Cited  in  Roche  v.  Baldwin,  135  Cal.  527,  noted  under  Holmes  v.  Rieket^ 
66  CaL  307;  Miller  v.  Pine  Min.  Co.,  3  Idaho,  495,  loUowing  role. 
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Avennent  of  Corporate  Eaostence  of  a  defendant  sued  as  a  corpora- 
tioii  is  necessary,  p.  99. 

Cited  to  same  effect  in  People  v.  Central  Pacific,  83  Cal.  399;  Miller 
▼.  Pine  M.  Co.,  2  Idaho,  1207;  36  Am.  St.  Rep.  290;  State  v.  Chicago 
M.  etc.  R.  R.  Co.,  4  S.  Dak.  263;  46  Am.  St.  Rep.  784;  note  to  35  Am. 
St.  Rep.  291,  on  averment  of  corporate  existence.  Denied  in  Los  Angeles 
%.  Co.  V.  Davis,  146  Cal.  183,  holding  in  action  by  corporation  to 
quiet  title  to  land,  failure  to  aver  that  plaintiff  is  corporation  is  not 
available  on  demurrer. 

Pleading. — ^Each  count  must  contain  in  itself  facts  sufficient  to  con- 
stitute a  cause  of  action,  p.  100. 

Distinguished  in  Ward  v.  Clay,  82  Cal.  606,  as  not  applying  to  a 
^nipiaint  having  but  one  count,  and  to  which  a  copy  of  the  note  sued 
^Q  Was  annexed  as  an  exhibit. 

63  GaL  104-106.    HILLS  y.  OHLIO. 

Mechanic's  Lien. — ^A  filed  daim  which  accurately  states  the  contract 
Is  sufficient,  p.  104. 

Cited  in  Tredinnick  v.  Mining  Co.,  72  Cal.  80,  being  an  example  of 
sufficient  statement;  Jewell  v.  McKay,  82  Cal.  152,  holding  that  the 
statute  only  requires  the  actual  agreement  to  \>e  stated  in  the  notice; 
Russ  Lumber  Co.  v.  Garrettson,  87  Cal.  595,  as  to  sufficient  statement 
of  ownership;  Kelley  v.  Plover,  103  Cal.  37,  holding  the  statement 
Terms  cash  on  completion  of  contract"  to  be  sufficient;  McCIain  v. 
Hutton,  131  Cal.  137,  further  holding  that  no  time  for  payment  is  pre- 
sumed given  when  claim  is  silent;  Albrecht  v.  C.  C.  Foster  Lumber 
Co.,  126  Ind.  319,  holding  that  failure  to  state  that  the  claim  was  due 
did  not  avoid  the  lien  as  between  the  materialman  and  the  owner: 
United  States  Blowpipe  Co.  v.  Spencer,  40  W.  Va.  708,  holding  that 
the  lien  can  be  filed,  whether  the  amount  due  and  owing  is  then  en- 
forceable by  suit  or  not. 

63  Cal.  105-106.    SAVINGS  SOCIETY  y.  HORTON. 

Compound  Interest  cannot  be  at  a  higher  rate  than  that  payable  on 
the  principal  debt,  p.  106. 

Cited  in  Dean  v.  Applegarth,  66  Cal.  393,  to  same  point,  and  holding 
that  section  1918  of  the  Civil  Code  was  limited  as  to  compound  interest 
by  section  1919  of  the  Civil  Code;  Yudart  v.  Den,  116  Cal.  536,  538-541, 
543,  544,  546,  547,  58  Am.  St.  Rep.  201-207,  209,  210,  in  which  the  ruling 
of  the  principal  case  was  fully  discussed,  particularly  with  reference  to 
Thompson  v.  Gomer,  104  Cal.  170,  and  held  not  to  have  been  overruled 
(p.  547),  holding,  further,  that  if  in  a  contract  there  is  an  agreement 
to  pay  compound  interest  at  an  illegal  rate,  there  is  no  agreement  at 
all  to  pay  interest  on  interest,  and  the  court  will  not  aid  the  contract 
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(p.  546).  Distinguished  in  Nash  v.  El  Dorado  Comity,  24  Fed.  Rep. 
256,  11  Saw.  91,  holding  that  the  ruling  did  not  apply  to  coupons  on 
bonds. 

63  CaL  106-107.    ESTATE  OF  KELLET. 

Executor  may  resist  application  for  order  of  partial  distribution  un- 
der section  1660  of  the  Code  of  Civil  Procedure,  p.  107. 

Cited  in  Estate  of  Murphy,  145  Cal.  466,  following  rule;  Estate  of 
Phillips,  18  Mont.  314,  explaining  the  reason  for  the  statutory  provision. 

63  Cal.  107-112.    MARKS  v.  RYAN. 

Fixtures. — ^Buildings  erected  on  leased  land.  In  the  absence  of  stipu- 
lation, belong  to  landlord,  p.  111. 

Cited  in  Switzer  v.  Allen,  11  Mont.  164,  to  same  effect. 

Fixtures  put  up  under  a  former  lease  are  not  removable  at  end  of 
new  lease  where  no  right  is  reserved,  p.  HI. 

Cited  in  Wadman  v.  Burke,  147  Cal.  354,  following  rule;  Sanitary 
District  v.  Cook,  169  HI.  191,195,  61  Am.  St.  Rep.  164,167,  to  same  effect; 
Spencer  v.  Commercial  Co.,  30  Wash.  528,  following  rule.  Note  to  53 
a\m.  Rep.  341. 

63  Cal.  112-113.    CENTRAL  PACIFIC  ▼.  MEAD. 

Title  by  Adverse  Possession  is  lost  by  an  offer  to  purchase  within 
the  prescribed  period,  p.  113. 

Distinguished  in  Unger  v.  Mooney,  63  Cal.  507,  holding  that  an  at- 
tempt to  obtain  a  quitclaim  deed  is  not  within  the  ruling.  Cited  in 
McMahill  v.  Torrence,  163  111.  283,  where  it  is  held  that  a  negotiation 
for  purchase  of  an  outstanding  interest  is  a  recognition  of  title  and 
interrupts  the  running  of  the  statute;  note  to  95  Am.  Dec  209,  on  pur- 
chase of  outstanding  claim. 

63  Cal.  113-H7.    LAUGHLIN  ▼.  WRIGHT. 

Homestead. — ^Besides  filing  a  declaration,  the  property  must  be  used 
primarily  as  a  home.  Hotel  cannot  be  made  a  homestead,  although 
the  owners  live  in  it,  p.  116. 

Cited  in  Hecht  v.  Slaney,  72  Cal.  366,  for  the  ruling  that  property 
used  almost  entirely  for  business  purposes  could  not  be  set  apart  as 
a  homestead  in  insolvency  proceedings;  also  in  Maloney  v.  Hefer,  75 
Cal.  424,  7  Am.  St.  Rep.  182,  that  premises  rented  to  tenants  and  sep- 
arated from  the  residence  in  the  rear  by  a  tight  board  fence  could  not 
be  homesteaded;  but  in  Lubbock  v.  McMann,  82  Cal.  229,  16  Am.  St. 
Rep.   110,  the  erection  of  a  second  house  on  the  homestead  property 
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Iteld  not  to  cause  it  to  lose  its  homestead  character;  also  cited  in  same 
case,  82  Cal.  233;  note  to  16  Am.  St.  Rep.  113,  by  Paterson,  J.,  in  his 
dissenting  opinion,  and,  page  237,  by  same  justice  in  his  concurring 
opinion  in  Department;  Beronio  y.  Ventura  etc.  Co.,  129  Cal.  236,  79  Am. 
St.  Rep.  120,  holding  no  valid  homestead  established;  Estate  of  Levy, 
141  Cal.  660,  noted  under  Ackley  v.  Chamberlain,  16  Cal.  181.  Distin- 
giusbed  in  Heathman  y.  Holmes,  94  Cal.  296,  in  a  case  where  part  of 
the  homestead  was  let  off,  but  not  so  as  to  affect  the  homestead  char- 
acter. Cited  in  McDowell  v.  Creditors,  103  Cal.  267,  268,  42  Am.  St. 
Hep.  116,  refusing  the  homestead  character  to  a  hotel  notwithstanding 
the  owner  lived  in  it  with  his  family;  Garrett  &  Sons  v.  Jones,  95  Ala. 
100,  to  same  effect  as  to  a  building  of  two  rooms,  one  used  as  a  bar- 
room and  the  other  occupied  as  a  bedroom  by  the  owner;  Turner  v. 
Turner,  107  Ala.  470,  54  Am.  St.  Rep.  113,  holding  that  hotel  property 
could  not  be  set  part  as  a  probate  homestead  to  the  widow,  who  had 
a  home  and  resided  elsewhere.  Distinguished  in  King  v.  Welbom,  83 
^ch.  198,  as  to  an  hotel.  Cited  in  notes  to  60  Am.  Dec.  350,  on  Home- 
steads, nature  of  occupancy;  76  Am.  Dec.  518,  on  what  may  be  claimed 
*8  exempt  as  homestead;  91  Am.  Dec.  644,  on  use  of  portion  of  home- 
stead as  a  place  of  business. 

«3  CaL  117-118.    GIBBS  v.  BARTLETT. 

Mandamus  lies  to  compel  the  performance  of  an  official  duty,  p.  117. 

Cited  to  same  effect  in  Sansom  v.  Mercer,  68  Tex.  493,  2  Am.  St.  Rep. 
498,  as  to  the  effect  of  demurring  to  the  complaint  when  the  duty  in- 
volved the  exercise  of  judgment. 

Private  Persons  may  move  for  mandamus  to  enforce  a  public  duty, 
p.  117. 

Cited  in  Kimberly  y.  Morris,  10  Tex.  Civ.  App.  601,  holding  that  any 
citizen  can  enforce  by  mandamus  the  ordering  of  an  election  to  decide 
on  local  option. 

^  CaL  118-119.    FARRIS  y.  MERRITT. 

Statute  of  Limitations. — ^Bar  of  cannot  be  raised  by  demurrer,  unless 
the  complaint  contains  allegations  of  all  the  facts  which  the  defendant 
vould  be  required  to  prove  under  a  plea  of  the  statute,  p.  119. 

Cited  in  Wise  v.  Hogan,  77  Cal.  189;  Jenness  v.  Bowen,  77  Cal.  311; 
Redington  v.  Comwell,  90  Cal.  60,  all  to  same  effect. 

Limitations. — ^Party  sued  by  fictitious  name  is  a  party  from  the 
commencement  of  the  action,  p.  119. 

Cited  in  Hoffman  v.  Kreton,  132  Cal.  197,  holding  action  not  barred 
u  to  such  defendant. 
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63  Gal.  120.    GILMAN  y.  BOOTZ. 

Answer  averring  that  the  contract  was  other  than  as  alleged  in  the 
complaint  puts  the  allegation  in  issue,  p.  120. 

Cited  in  Scott  v.  Wood,  81  Cal.  404,  holding  that  an  affirmative  trav- 
erse did  not  destroy  its  force  nor  change  its  essential  nature;  Shamp 
v.  White,  106  Cal.  221,  to  sustain  a  ruling  that  where  the  complaint 
averred  entry  under  a  lease,  of  which  only  the  legal  effect  was  pleaded, 
the  issue  was  sufficiently  raised  by  an  answer  which  denied  the  making 
of  the  lease  pleaded  and  set  forth  in  full  the  contract  between  the 
parties. 

63  Cal.  12M22.    HOGS  BACK  COMPANT  y.  NSW  BASIL  COMPANT. 

Sendee  by  Mail  is  ineffectual  when  the  affidavit  fails  to  show  that 
the  server  and  the  served  reside  or  have  their  offices  in  different  places, 
between  which  there  is  a  regular  communication  by  mail,  p.  122. 

Referred  to  in  S.  G.  66  Gal.  22,  being  a  second  appeal  of  same  case. 

63  Cal.  127-129.    PEOPLE  v.  POTTER. 

Officer  de  Facto  is  not  entitled  to  recover  the  salary  of  the  office  to 
the  exclusion  of  the  officer  de  jure;  one  who  seeks  to  recover  the  emolu- 
ments of  an  office  must  show  his  right  to  possession  of  it  p.  128. 

Cited  in  Burke  v.  Edgar,  67  Cal.  184,  to  the  like  effect.  Ward  v. 
Marshall,  96  Cal.  169,  31  Am.  St.  Rep.  200,  to  same  effect  as  to  the< 
salary-  of  a  justice  of  the  peace;  Stephens  v.  Campbell,  67  Ark.  492, 
holding  de  facto  night  watchman  not  entitled  to  payment;  Rasmussen 
V.  Board,  8  Wyo.  300,  noted  under  Dorsey  v.  Smyth,  28  Cal.  21;  An- 
drews V.  Portland,  79  Me.  490,  10  Am.  St.  Rep.  282,  to  same  effect  and 
holding  that  payment  to  the  officer  de  facto  was  no  defense  to  an  action 
to  recover  a  salary  when  the  city  had  notice  of  the  plaintiff's  claim 
before  payment;  Phelon  v.  Granville,  140  Mass.  389,  to  the  like  effect; 
Selby  V.  aty  of  Portland,  14  Oreg.  251,  58  Am.  Rep.  313,  also  to  same 
effect,  but  holding  that  the  principal  case  was  not  an  authority  on  the 
question  that  payment  to  de  facto  incumbent  would  exonerate  the  polit- 
ical body  from  payment  to  the  de  jure  officer;  Warden  v.  Bayfield  Co., 
87  Wis.  186,  to  same  effect  as  principal  case. 

63  Cal.  129-143;  49  Am.  Rep.  83.     REIS  v.  LAWRENCE. 

Estoppel  in  Pais. — ^Married  woman  who,  under  color  of  an  invalid 
decree  of  divorce  and  in  good  faith  executes  a  mortgage  of  real  estate 
as  a  feme  sole  is  estopped  from  pleading  coverture  in  bar  of  the  deed, 
p.  136. 

Approved  in  Hand  v.  Hand,  68  Cal.  137,  68  Am.  Rep.  7,  in  the  case 
of  a  woman  who  had  deserted  her  husband  for  many  years  and  had 
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executed  a  deed  as  a  feme  sole;  S.  C.  68  Cal.  141,  and  note  to  58  Am. 
Rep.  8,  in  dissenting  opinion  of  McKee,  J.;  Ramboz  v.  Stowcll,  103  Cal. 
590,  applying  the  ruling  of  the  principal  case  to  a  woman  who  having 
deserted  her  husband  executed  a  deed  as  a  widow,  and  S.  C,  p.  593, 
that  the  evidence  of  intentional  misrepresentation  was  stronger  than 
in  the  principal  case;  Dobbin  v.  Cordnier,  41  Minn.  167,  16  Am.  St. 
Rep.  685,  as  to  estoppel  as  applied  to  married  women;  note  to  85  Am. 
Dec  144,  as  to  point  dealt  with  in  dissenting  opinion  of  McKee,  supra; 
notes  to  86  Am.  Dec.  171,  on  estoppel  in  pais;  to  10  Am.  St.  Rep.  21, 
on  application  of  estoppel  to  married  women;  to  12  Am.  St.  Rep.  504, 
on  same  subject;  to  43  Am.  St.  Rep.  348,  on  dower;  to  44  Am.  St. 
Rep.  641,  on  estoppel  against  married  women;  to  57  Am.  St.  Rep.  183, 
on  estoppel  of  wife  to  assert  her  coverture;  to  64  Am.  St.  Rep.  864, 
870,  on  effect  of  desertion  by  husband. 

6S  Cal.  160-154.    PACIFIC  INSURANCE  COMPANY  y.  STROUP. 

Estoppel  of  Lessee  to  deny  title  of  lessor  does  not  apply  when  an 
owner  in  possession  accepts  a  lease  through  misapprehension  of  his 
rights,  p.  163. 

Cited  in  Davis  v.  McGrew,  82  Cal.  138,  applying  the  ruling  where  a 
joint  owner  in  possession  accepted  a  lease  from  his  co-owner;  Oneto 
V.  Restano,  89  Cal.  68,  to  same  effect  as  Davis  v.  McGrew,  supra;  Meyer 
V.  Hope,  101  Wis.  128,  noted  under  Cannon  v.  Stockmon,  36  Cal.  638; 
note  to  95  Am.  Dec.  139,  on  estoppel  of  tenant  to  deny  landlord's  title. 

Title  by  Possession.— Continuous  adverse  possession  under  claim  of 
title  for  the  prescribed  time  makes  the  title  absolute,  p.   153. 

Cited  in  note  to  94  Am.  Dec,  742,  on  perfect  title  by  adverse  posses- 
sion; note  to  96  Am.  Dec.  209,  to  same  point. 

63  Cal.  154-166.    BENNETT  y.  PARDINL 

Failure  to  Amend,  Effect  of. — ^In  an  injunction  suit,  failure  to  amend 
the  complaint  after  demurrer  sustained  and  leave  given,  is  the  same 
as  a  decision  that  complainant  was  not  entitled  to  the  injunction,  pp. 
155,  156. 

Cited  in  Pettigrew  Machine  Co.  y.  Harmon,  46  Ark.  294.  Probably 
a  wrong  citation  and  intended  for  Northern  Ins.  Co.  v.  Potter,  63  Cal. 
157  (see  next  case). 

63  Cal.  167-158.    NORTHERN  INSURANCE  COMPANY  y.  POTTER. 

Joint  Debtors. — One  of  several  joint  debtors  is  not  discharged  by 
a  release  to  the  others  expressly  providing  that  it  should  not  have 
that  effect,  and  independently  of  section  1543  of  the  Civil  Code,  p.  158. 

Cited,  it  is  suggested,  under  the  title  of  Bennett  y.  Pardini,  63  Cal. 
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155  (vide  supra) :  in  Pettigrew  Machine  Ck).  v.  Harmon,  45  Ark.  294, 
holding  that  a  release,  which  expressly  reserved  the  right  to  proceed 
against  any  other  person  whose  liability  oould  be  shown,  raised  an 
implied  agreement  that  the  right  of  the  oodebtor  to  contribution,  if 
it  existed  at  all,  should  remain  unimpaired;  Harrison  v.  McCormick, 
122  Gal.  654,  discharge  of  one  joint  debtor  which  relates  only  to  his 
personal  privilege  to  be  discharged  by  operation  of  law,  is  not  avail- 
able to  remaining  joint  debtors  who  have  not  same  privilege;  French 
V.  McCarthy,  125  Cal.  512,  applying  rule  to  co-obligors  under  contract; 
Aigeltinger  v.  Whelan,  133  Cal.  113,  holding  sheriff  not  released  hj 
release  of  sureties  on  his  bond.     (See  note  to  63  Cal.  154-156,  ante.) 

Partners  are  Joint  Debtors,  pp.  156,  157. 

Cited  in  Harrison  v.  McCormick,  69  Cal.  620,  ruling  that  joint  con- 
tractors are  jointly  and  not  severally  liable;  especially  so  are  partners 
with  respect  to  their  partnership  obligations;  note  to  77  Am.  Dec.  114, 
on  proceedings  to  enforce  partnership  liability,  where  one  partner  has 
died. 

63  Cal.  159-160.    ODELL  y.  WILSON. 

Cross-complaint  in  Foreclosure  is  not  a  proper  proceeding  in  which 
to  set  up  a  tax  title.  The  action  should  be  directed  against  the  mort- 
gagor, holder  of  the  legal  title,  p.  160. 

Cited  in  note  to  79  Am.  Dec.  192,  on  persons  not  made  parties  to 
foreclosure  proceedings  are  not  affected  in  their  rights;  note  to  83  Am. 
Dec.  254,  on  cross -complaint;  note  to  68  Am.  St.  Rep.  360,  on  genera] 
subject;  Wilson  v.  Bank,  121  Cal.  632,  on  point  that  adverse  title  can- 
not be  litigated  in  foreclosure  suit. 

Foreclosure — ^Parties. — One  claiming  under  a  tax  deed  made  prior  to 
the  mortgage  need  not  be  made  a  party,  p.  160. 

Cited  in  note  to  1  Am.  St.  Bep.  638,  on  holder  of  tax  title,  whether 
proper  party  defendant  in  suit  to  foreclose. 

Mortgage  Foreclosure. — ^Decree  should  be  rendered  without  prejudice 
to  prior  tax  title,  p.  160. 

Cited  in  O'Dea  v.  Mitchell,  144  Cal.  382,  applying  rule  to  street  assess- 
ment lien. 

63  Cal.  160-161.    SOCIETE  FRANCAISE  v.  BEARDSLEB. 
Judgment  by  Consent  cannot  be  appealed,  p.  161. 

Approved  in  Erlanger  v.  Southern  Pacific  Co.,  109  Cal.  395;  Rader  v. 
Barr,  22  Oreg.  496,  to  same  effect. 

63  Cal.  162-164.    LAMBERT  v.  McCLOUD. 
Claim  and  Delivery. — ^Plaintiff  must  show  right  of  possession,  p.  164. 
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Cited  in  Kellogg  y.  Burr,  126  Gal.  41,  noted  under  Triscony  t.  Orr, 
49  Cal.  612. 

e3  Cal.  165-166.    PEOPLE  v.  SOTO. 

Murder  is  sufficiently  cliarged  in  the  language  of  the  statute  defining 
it,  p.  166. 

Cited  in  People  y.  Tomlinson,  66  Gal.  345,  as  to  embezzlement;  Peo- 
ple T.  Hyndman,  99  Gal.  3  as  to  murder;  Sharp  v.  State,  17  Tex.  App. 
498,  as  to  what  is  included  in  an  indictment  alleging  homicide  with 
malice  aforethought;  State  v.  Day,  4  Wash.  107,  to  the  same  effect  as 
the  principal  case;  Webb  v.  York,  79  Fed.  Rep.  621,  49  U.  S.  App.  172, 
stating  in  proceedings  for  extradition  of  a  person  charged  with  em- 
bezzlement, what  was  a  sufficient  affidavit  for  the  requisition.  Dis- 
tinguished in  People  v.  Lee  Look,  137  Cal.  592,  noted  under  People  v. 
Freeland,  6  Cal.  96;  People  v.  Ung  Ting  Bow,  142  GaL  341,  holding 
information  sufficient. 

63  CaL  167-168.    PEOPLE  ▼.  WELSH. 

Conduct  of  Accused  before  and  after  the  fact  at  issue  is  admissible, 
not  as  part  of  the  res  gestae,  but  to  show  intent,  p.  168. 

Cited  in  Taylor  v.  State,  22  Tex.  App.  545,  58  Am.  Rep.  656,  to  sus- 
tain a  ruling  that  it  is  permissible,  where  motive  is  the  important 
question,  to  prove  other  similar  transactions. 

Competency  of  Evidence  of  Child. — The  right  of  a  defendant  to  have 
the  test  of  competency  made  in  his  presence  is  not  violated  when  the 
witness  has  been  examined  on  a  former  trial,  and,  on  the  second  trial, 
is  not  re-examined  until  after  testifying,  p.  167. 

Cited  in  Taylor  v.  State,  22  Tex.  App.  545,  58  Am.  Rep.  658,  holding 
that  the  examination  as  to  competency  must  be  made  in  court  in  the 
presence  of  the  accused. 

63  Cal.  168-170.    PEOPLE  ▼.  JONES. 

Murder,  First  Degree — ^Discretion  of  Jury. — ^It  is  proper  to  instruct 
the  jury  as  to  the  exercise  of  its  discretion,  p.  170. 

Approved  in  People  v.  French,  69  Gal.  177;  People  v.  Rawden,  90  Gal. 
198. 

Intoxication  does  not  relieve  from  responsibility,  but  may  be  consid< 
ered  in  determining  the  degree  of  the  crime,  p.  169. 

Approved  in  People  v.  Vincent,  95  Gal.  428,  distinguishing  People  v. 
Phelan,  93  Cal.  Ill,  which  was  a  case  of  burglary;  but  see  People  v. 
Fellows,  122  Gal.  239,  when  instructions  held  contradictory;  cited  in 
People  V.  Hill,  123  Gal.  49,  noted  under  People  v.  Belencia,  21  Cal.  544; 
People  V.  Methever,  132  GaL  332,  noted  under  People  v.  Lewis,  36  GaL 
533. 
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63  Cal.  170-173.    DOUGHERTY  ▼.  DORE. 

Undertaking  on  Injunction. — ^Damages  caused  by  an  injunction  which 
prevented  the  party  enjoined  prosecuting  his  work  are  sufficiently  proxi- 
mate to  be  recovered,  p.  173. 

Explained  in  Lambert  v.  Haskell,  80  Cal.  624,  as  not  in  conflict  with 
other  rulings  that  loss  of  profits  or  counsel's  fees  after  the  making  of 
the  final  decree  could  not  be  recovered;  White  v.  Brooke,  11  Wash.  105, 
applying  the  ruling  to  an  injunction  against  a  sale  by  a  first  mortgagee 
during  the  pendency  of  which  a  sale  was  made  by  a  second  mortgagee. 
Also  referred  to  in  Dore  v.  Dougherty,  72  Cal.  233,  1  Am.  St.  Rep.  49, 
which  was  an  appeal  in  an  action  in  which  the  debt  secured  by  the 
judgment  in  the  principal  case  was  garnisheed;  Montana  etc  Co.  v. 
St.  Louis  etc  Co.,  23  Mont.  317,  noted  under  Clark  y.  Clayton,  61  GaL 
634. 

63  Cal.  174-178.    HULL  ▼.  SUPERIOR  COURT. 

Quo  Warranto  is  the  only  proceeding  in  which  the  right  of  a  de  facto 
incumbent  of  a  public  office  can  be  questioned,  p.  177. 

Cited  in  Hull  v.  Superior  Court,  63  Cal.  179,  to  same  effect;  People 
V.  Toal,  86  Cal.  338,  holding  that  the  right  to  the  office  of  police  judge 
of  Los  Angeles  could  not  be  attacked  collaterally;  People  v.  Hammond, 
109  Cal.  390,  to  same  effect  as  the  principal  case  as  to  office  of  tax  col- 
lector; People  V.  Sehom,  116  Cal.  508,  to  same  effect  as  to  office  of  jus- 
tice of  the  peace;  Susanville  v.  Long,  144  Cal.  365,  applying  rule  to 
collateral  attack  on  validity  of  ordinance;  Walcott  v.  Wells,  21  Nev. 
55,  37  Am.  St.  Rep.  484,  to  same  effect  as  to  the  trial  judge  in  a  case 
of  murder. 

Classification  of  Counties. — ^A  new  census  does  not  change  a  county 
government  from  one  class  to  another,  but  imposes  on  the  existing 
supervisors  the  duty  of  redistricting  the  county  (concurring  opinion  of 
McKinstry,  J.),  p.  178. 

Cited  in  Tehama  County  v.  Bryan,  68  Cal.  67,  holding  that  until  the 
supervisors  divided  their  counties  into  road  districts,  all  districts  in 
existence  under  former  laws  continued  as  such. 

Official  Bond  must  be  given  within  the  time  prescribed  by  law  or  the 
office  becomes  vacant,  p.  176. 

Cited  in  People  v.  Perkins,  85  Cal.  511,  to  same  effect,  and  holding 
the  provisions  of  the  law  are  mandatory. 

63  Cal.  179.    HULL  ▼.  SUPERIOR  COURT. 

Prohibition  is  not  a  remedy  to  prevent  the  acta  of  a  de  faoto  or  de 
jure  ministerial  officer,  p.  179. 

Distinguished  in  Havemeyer  y.  Superior  Court,  84  Cal.  392,  18  Am 
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St.  Rep.  235,  as  not  applying  to  uncompleted  acts  of  an  inferior  tri- 
bunal. Cited  in  State  v.  Ross,  136  Mo.  273,  holding  that  prohibition 
will  not  lie  to  prevent  the  prosecution  of  a  suit  for  the  appointment 
of  a  receiver  of  a  corporation;  nor,  State  v.  Superior  Court,  13  Wash. 
228,  to  set  aside  judicial  acts  already  done. 

Prohibition  does  not  Lie  as  to  act  already  done,  p.  179. 

Cited  in  Valentine  y.  Police  Court,  141  Cal.  618,  holding  writ  not 
maintainable  to  prevent  bench-warrant  to  enforce  judgment;  Bellevue 
W.  Co.  y.  Stockslager,  4  Idaho,  641  (miscited),  refusing  prohibition  to 
restrain  judge  from  holding  court  at  certain  place  where  term  of  court 
sought  to  be  restrained  has  been  held. 

63  Cal.  179-181.    SAN  JOSE  BANE  y.  SIERRA  L.  COMPANY. 

Director  de  Facto. — ^His  acts  are  yalid  as  to  third  persons,  p.  181. 

Cited  in  Balfour  etc  Co.  y.  Woodworth,  124  Cal.  173,  as  to  appoint- 
ment of  trustee  by  such  board;  Kuser  y.  Wright,  52  N.  J.  Eq.  829,  hold- 
ing that  acts  of  de  facto  ofScers  are  valid  until  the  holders  are  law- 
foUy  ousted. 

63  OaL  182-183.    DONNELLY  y.  STRXTEVEN. 

Attachment  may  issue  in  action  of  damages  for  breach  of  contract, 
p.  183. 

Approved  in  De  Leonis  y.  Etchepare,  120  Cal.  410,  on  same  point; 
Dunn  v.  Hiackey,  80  Cal.  107,  108,  and  that  it  makes  no  di£ference  that 
the  amount  has  to  be  ascertained  at  the  trial;  Flagg  y.  Dare,  107  Cal. 
486,  to  same  effect;  De  Leonis  v.  Etchepare,  120  Cal.  140,  to  same  point; 
Coats  y.  Arthur,  5  S.  Dak.  283. 

Diacharge  of  Attachment. — Notice  of  motion  must  state  the  particu- 
hir  ground  relied  on,  p.  183. 

Affirmed  in  Omaha  Co.  y.  C.  F.  F.  Co.,  18  Mont.  471,  to  same  effect; 
Oupit  v.  Park  City  Bank,  10  Utah.  297,  holding  that  the  object  of  the 
rule  is  to  give  the  opposite  party  an  opportunity  to  answer  the  motion; 
also,  on  a  rehearing,  S.  C.  11  Utah,  428,  429,  holding  that  the  laws  of 
Utah  and  California  on  which  the  decision  in  the  principal  case  had  been 
based  were  alike. 

63  Cal.  184.    HEWLETT  y.  EPSTEIN. 

Constitutional  Law.— Act  of  April  23,  1880,  Statutes  of  1880,  p.  134 
(requiring  monthly  statements  of  receipts  and  expenditures  of  mining 
corporations  to  be  made  and  posted  in  the  office  of  the  company)  does 
not  violate  the  constitution,  p.  184.  Note,  the  statute  is  found  at 
page  134  of  the  statutes  of  1880,  not  page  400,  as  stated  in  the  reports. 

Cited  in  Miles  v.  Woodward,  115  Cal.  312,  holding  that  because  the 
statute  applied  to  all  mining  corporations,  it  was  con/stitut&onaL 
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03  Cal.  185.    HEWLETT  y.  MILLER. 

Specific  Performance. — ^Defense  may  show  subsequent  parol  agree- 
ment that  the  title  should  be  retained  till  other  money  than  that 
named  in  the  contract  was  paid,  p.  185. 

Distinguished  in  Barsolon  v.  Newton,  63  CaL  226,  holding  that,  where 
there  was  a  conflict  of  evidence,  the  finding  of  the  court  as  to  the 
existence  of  such  other  agreement  will  not  be  disturbed. 

63  Cal.  186.    MACNEVIN  y.  MACNEVIN. 

Order  for  Judgment  is  not  a  final  judgment,  and  an  order  subsequent- 
ly made  setting  aside  previous  orders  cannot  be  treated  as  an  order 
made  after  final  judgment  so  as  to  be  appealable,  p.  186. 

Cited  in  Sharon  v.  Sharon,  67  Cal.  201,  to  the  point  that  all  orders 
made  in  a  case  before  judgment,  except  those  enumerated  in  the  code, 
are  unappealable.  Distinguished  in  S.  C.  pp.  215,  216,  on  the  point 
that  the  principal  case  was  not  authority  for  the  proposition  that  orders 
for  alimony  pendente  lite  were  not  appealable ;  also  in  8.  C,  p.  220,  in 
opinion  of  Thornton,  J.,  on  a  rehearing  to  same  point  and  effect.  Cited 
in  Mace  v.  CBeiUey,  70  CaL  234,  holding  that  there  can  be  no  yalid 
judgment  entered  unless  findings  are  filed  or  waived;  Estate  of  Cook, 
77  Cal.  228;  11  Am.  St.  Rep.  273,  where  the  decision  in  the  principal 
case  is  limited  and  explained  as  having  held  that  for  the  purpose  of 
an  appeal  no  order  could  be  considered  as  an  order  made  after  final 
judgment  which  was  made  before  the  entry  of  the  judgment;  Durant  v. 
Comegys,  2  Idaho,  811;  35  Am.  St.  Rep.  268,  holding  that  the  judg- 
ment appealed  from  must  be  that  entered  in  the  judgment  book,  and 
not  that  ordered  or  directed  to  be  entered. 

63  Cal.  187-188.    DRSSBACH  y.  CREDITORS. 

Assignment  for  Benefit  of  Creditors  does  not  prevent  the  debtor  from 
applying  for  and  receiving  a  discharge  under  the  insolvent  law,  p. 
187. 

Affirmed  in  Barroilhet  y.  Fisch,  63  CaL  463. 

63  CaL  188-190.    BNKLE  y.  EDGAR. 

Extra  Clerk  in  tax  collector's  office  duly  appointed  with  a  fixed  salary 
is  ''an  officer  of  the  city  and  county  of  San  Francisco,"  whose  salary 
demand  must  be  audited  by  the  auditor,  p.  190. 

Cited  in  Hunt  v.  Broderick,  104  Cal.  315,  as  to  a  demand  allowed  by 
board  of  supervisors. 

63  CaL  194-196.    FARRELL  y.  JONES. 
Notice  of  Suhstittttion  of  parties  plaintiff  made  by  the  court  need 
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not  be  giYen  to  defendants  whose  defaults  have  been  pretriously  en- 
tered, p.  196. 

ated  to  same  point  in  Kittle  v.  BeUegarde,  86  Gal.  561. 

63  CaL  196-208.    COX  y.  McLAUGHLIN. 

Provision  in  Contract  for  ascertainment  of  amount  payable  by  esti- 
mate or  certificate  of  third  party  necessitates  averment  and  proof  of 
the  making  of  such  certificate,  before  the  party  liable  can  be  put  in 
default,  p.  207. 

Cited  in  M.  E.  Church  v.  Seitz,  74  CaL  292,  holding  that  such  a  pro- 
Tision  was  not  a  submission  to  arbitration  in  its  proper  sense,  but  was  a 
condition  precedent  to  the  right  of  action.  Referred  to  in  Cox  v.  Mc- 
Laughlin, 76  Cal.  62,  9  Am.  St.  Rep.  164,  being  another  appeal  in  same 
ease,  but  not  to  any  special  point;  McGlauflin  v.  Wormser,  28  Mont,  180, 
complaint  in  action  to  enforce  mechanic's  lien  must  allege  that  necessary 
architect's  certificate  of  acceptance  was  given  or  demanded,  and  if  rc- 
fiued,  reasons  why  it  should  have  been  given,  or  if  waived,  a  statement 
of  that  fact. 

Vtrianoe  between  contract  declared  on  and  contract  proved  and  found 
is  fatal  to  recovery,  p.  207. 

Cited  in  Palmer  v.  Lavigne,  104  Cal.  94,  holding  that  when  the  com- 
plaint and  exhibit  are  inconsistent,  so  that  a  demurrer  for  ambiguity 
is  sustained,  there  is  also  a  fatal  variance. 

<8  Cal.  208-218.    McLAUGHLIN  y.  HBID. 

Patented  Lands. — Validity  of  patent  may,  in  an  action  of  ejectment, 
be  attacked  on  the  ground  that  the  land  was  within  the  claimed  ex- 
terior limits  of  a  Mexican  grant,  p.  211. 

Cited  in  Southern  Pacific  v.  Garcia,  64  Cal.  617,  to  the  point  that 
lands  within  the  exterior  limits  of  a  Mexican  grant,  still  sub  judice, 
could  not  be  patented;  Southern  Pacific  v.  McCusker,  67  Cal.  68,  ex- 
tending the  ruling  of  the  principal  case  to  swamp  and  overflowed  lands; 
Foss  V.  Hinkell,  78  Cal.  161,  to  the  same  effect  as  Southern  Pacific  v. 
Garcia,  supra;  Carr  v.  Quigley,  79  Cal.  131,  to  same  effect;  United  Land 
Association  v.  Knight,  86  Cal.  486,  affirming  the  principal  case  as  to 
San  Francisco  tide  lands. 

63  CaL  219-220.    PEOPLE  y.  JORDAN. 

Judgment  Sustaining  Demurrer,  with  no  direction  for  new  informa- 
tion, bars  another  prosecution  for  same  offense,  p.  220. 

Cited  in  People  y.  CKLeary,  77  Cal.  34,  holding  that  the  judgment 
need  not  give  an  opinion  that  the  objection  could  be  overcome;  People 
V.  Ammermany  116  CaL  27,  holding  that  section  1008  of  the  Penal  Code 
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and  the  ruling  of  the  principal  case  did  not  apply  when  there  was  no 
demurrer,  or  the  demurrer  was  disallowed;  State  y.  Crook,  16  Utah, 
219,  construing  similar  local  statutes. 

63  Cal.  220-223.    GRAY  v.  NUNAN. 

New  Trial — Notice  will  be  presumed  to  have  been  ^ven  or  waited 
where  no  objection  to  the  settlement  of  the  statement  for  want  of 
notice  is  made,  and  the  trial  court  in  denying  the  motion  appears  to 
have  proceeded  on  the  questions  presented  by  the  motion  alone,  p.  221. 

Cited  in  Brichman  v.  Ross,  67  Cal.  602,  holding  to  the  like  effect  and 
that  the  time  had  also  been  extended  by  consent  of  parties;  Savings 
and  Loan  Society  v.  Moore,  68  Cal.  158;  Schieffery  v.  Tapia,  68  Cal.  185; 
Girdner  v.  Beswick,  69  Cal.  119;  Regard  v.  California  Ins.  Co.,  72  Cal. 
536,  all  holding  to  same  effect;  Simpson  v.  Budd,  91  Cal.  491,  as  to  the 
extent  of  waiver  and  consent  as  shown  by  the  principal  case  and  the 
other  cases,  supra;  Hamilton  v.  Dooly,  15  Utah,  292,  holding  that  fail- 
ure to  object  is  equivalent  to  waiver. 

Possession  by  wife  is  that  of  her  husband,  and  unless  she  can  show 
a  separate  right  of  property,  she  must  be  dispossessed  under  a  writ 
against  the  husband,  p.  222. 

Cited  in  Huerstal  v.  Muir,  64  Cal.  453,  holding  that  mere  assertion 
of  a  claim  by  the  wife  is  not  sufficient  to  overcome  the  presumption. 
Note  to  15  Am.  St.  Rep.  60,  on  who  may  be  removed  under  writ  of 
possession. 

63  Cal.  223-227.    BARSOLOU  v.  NEWTON. 

Specific  Performance. — Tender  is  not  always  required  as  a  condition 
precedent;  part  performance  and  readiness  to  perform  the  remainder 
may  be,  under  the  circumstances,  sufficient,  p.  226. 

Cited  in  Sheplar  v.  Green,  96  Cal.  221,  exemplifying  the  rule  where 
a  plaintiff  in  an  action  to  quiet  title  had  never  offered  to  convey;  held 
the  defendant  might  by  cross -complaint  seek  specific  performance  with- 
out tender;  dissenting  opinin  in  McCowen  v.  Pew,  147  Cal.  312,  majority 
determining  measure  of  damages  in  suit  for  specific  performance  of 
contract  to  sell  timber  land  where  vendor  cut  timber  prior  to  expira- 
tion of  option. 

63  Cal.  227-232.    CAVAGNARO  T.  DON. 

Trusts. — ^Purchaser  of  trust  property  with  notice  is  affected  by  terms 
of  the  trust,  p.  231. 

Cited  in  Haslam  v.  Haslam,  19  Utah,  9,  as  to  property  subject  to 
contract  of  sale;  Savings  etc.  Soo.  v.  Davidson,  97  Fed.  713,  noted  wider 
Page  y.  Naglee,  6  Cal.  241. 
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63  Cal  232-233.    WHITE  T.  L0N6MIRE. 

Transcript.— When  the  papers  are  not  identified  as  having  been  used 
on  the  hearing,  the  orders  appealed  from  must  be  affirmed,  p.  233. 

Cited  in  Peltret  v.  Frank,  66  Cal.  34,  to  same  effect. 

63  GaL  233-234.     BATE  T.  MILLER. 

Statement  on  Motion  for  New  Trial  must  specify  the  particulars  in 
which  the  evidence  is  insufficient,  p.  233. 

Affirmed  in  Heinlen  v.  Heilbron,  71  Cal.  563. 

Motion  to  Amend  Findings  cannot  be  made  after  entry  of  judgment 
and  denial  of  motion  for  new  trial,  p.  234. 

Cited  in  Los  Angeles  v.  Lankershim,  100  Cal.  532,  to  same  effect. 
Affirmed  in  Thompson  y.  Connecticut  Ins.  Co.,  139  Ind.  353. 

63  Cal.  234-236.    SHARON  v.  NTTNAN. 

Replevin. — "So  demand  necessary  before  commencing  the  action,  p. 
23d. 

Referred  to  in  Brenot  v.  Robinson,  108  CaL  145,  where  it  was  held 
that  an  averment  in  the  complaint  for  claim  and  delivery  that  a  de- 
mand had  been  made  was  sufficient  as  against  a  general  demurrer; 
Burchett  v.  Purdy,  2  Okl.  396,  to  same  effect,  where  the  officer  levies 
on  the  property  of  one  not  named  in  the  writ,  or  on  one  person's  prop- 
erty to  pay  the  debt  of  another,  or  when  the  original  taking  was  wrong- 
ful or  the  seizure  illegal  in  any  way,  or  if  the  property  is  found  in  the 
custody  of  a  stranger  to  the  writ,  either  actual  or  oonstructive;  Ed- 
dings  V.  Boner,  1  Ind.  Ter.  178. 

63  Cal.  235-239.    HILLER  v.  COLLINS. 

Motion  to  Dissolve  Injunction. — Plaintiff  may  use  affidavits  in  reply 
to  a  verified  answer  which,  on  the  motion,  is  treated  as  an  affidavit, 
pi  237. 

Cited  in  Smith  v.  Stearns  etc.  Co.,  129  Cal.  61,  noted  under  Falk- 
enburg  v.  Lucy,  35  Cal.  52;  Hefflon  v.  Bowers,  72  Cai.  272,  as  to  when 
the  right  of  plaintiff  to  oppose  by  affidavits  exists.  Note  to  95  Am.  Dec. 
90. 

Complaint  on  Information  and  Belief  not  sufficient  to  support  in- 
junction, p.  237. 

Cited  in  Yuba  County  v.  Cloke,  79  Cal.  245,  to  the  point  that  allega- 
tions in  the  complaint  positively  denied  under  oath  in  the  answer 
would  not  sustain  the  injunction. 

Dissolution  of  Injunction  rests  in  the  discretion  of  the  court  under 
the  circumstances  of  the  case,  p.  238. 
Notes  Cal.  Rep.— 198. 
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Affirmed  in  Blue  Bird  Min.  Co.  v.  Murray,  9  Mont.  475,  to  same  effect; 
the  abuse  of  discretion  was  alone  appealable. 

Stockholder's  Statutory  Liability  is  concurrent  with  others  existing 
when  statute  was  enacted,  p.  239. 

Cited  in  Sacramento  Bank  v.  Pacific  Bank,  124  Cal.  160,  71  Am.  St. 
Rep.  39,  noted  under  Harmon  v.  Page,  62  Cal.  448. 

03  Cal.  239-240.    HULMB  t.  SUPERIOR  COURT. 

Receiver. — ^When  there  has  been  a  wrongful  taking  the  court  may 
order  restoration,  p.  240. 

Affirmed  in  Tapscott  y.  Lyon,  103  Cal.  309,  but  where  a  receiver, 
ordered  to  bring  suit  for  recovery  of  specific  goods,  makes  demand  prior 
to  suit  and  the  holder  voluntarily  surrenders  them,  the  receiver's  pos- 
session is  lawful,  and  surrender  will  not  be  ordered. 

63  Cal.  242-245.    ITBWELL  v.  DESMOND. 

Sale  of  Undivided  Interest  in  Personal  Property  by  owner  in  pos- 
session will  be  void  as  to  creditors  of  vendor  unless  accompanied  by 
transfer  of  possession  (see  section  3440  of  the  Civil  Code),  p.  245. 

Affirmed  in  Brown  v.  O'Neal,  95  Cal.  266,  29  Am.  St.  Rep.  114,  as  to 
share  in  a  stud  horse  of  which  vendor  remained  in  possession  as  mana- 
ger for  the  co-owners;  Howe  v.  Johnson,  107  Cal.  76,  to  same  effect  as 
principal  case,  and  holding  that  the  transfer  of  possession  should  be 
immediate. 

Statement  on  Motion  for  New  Trial  should  oontain  a  specification  of 
the  particulars  in  which  the  evidence  is  alleged  to  be  insufficient  full 
enough  to  enable  the  court  to  understand  the  question  presented,  p. 
245. 

Cited  in  State  v.  Yoakam,  103  Cal.  505,  defining  the  object  of  speci- 
fications of  error.  Livestock  G.  P.  Co.  v.  Union  Co.,  114  Cal.  450,  to 
same  effect. 

63  Cal.  245-246.    SPRING  VALLRY  W.  W.  v.  BARTLRTT. 

Prohibition  will  not  lie  to  restrain  board  of  supervisors  from  fijcing 
water  rates,  p.  246. 

Affirmed  in  Spring  Valley  W.  W.  v.  San  Francisco,  82  Cal.  307,  16 
Am.  St.  Rep.  126,  to  same  point.  Cited  in  State  v.  Hogan,  24  Mont. 
382,  noted  under  People  v.  Board,  54  Cal.  404;  San  Diego  etc  Co.  v. 
National  City,  174  U.  S.  750,  quoting  Spring  Valley  W.  W.  v.  San 
Francisco,  82  Cal.  307. 

63  Cal.  246-247.    McVERRY  v.  KIDWELL. 
Street  Assessment. — Findings    that    the    evidence    produced    showed 
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Boncomplianoe  with  the  contract  wiU  support  judgment  for  defendant, 
p.  247. 

Cited  in  Santo  Cruz  v.  Bowie,  104  Cal.  287,  to  the  point  that  fraud 
must  be  specifically  pleaded  and  proved. 

es  CaL  247-252.    SULLIVAN  ▼.  SHAKKLIN. 

Mandamufi  will  not  lie  to  compel  the  return  of  land  purchase  money 
paid  to  the  state  while  the  title  is  sub  judioe.  Its  proper  office  defined, 
p.  251. 

Cited  in  Nagle  v.  Wakey,  161  HI.  395,  in  dissenting  opinion  of  Phil- 
lips, J.,  who  contended  that  it  applied  to  highway  commissioners  to 
enforce  the  discharge  of  their  duties  to  keep  roads  in  repair.  Note  to 
79  Am.  Dec.  473,  on  judicial  and  ministerial  acts  distinguished. 

63  CaL  252-257.     WRIGHT  t.  S0S£B£RRT. 

Swamp  Lands. — Title  does  not,  under  the  act  of  July  23,  1866,  pass 
to  the  state  from  the  United  States  until  the  land  has  been  certified 
OTer  to  the  state  by  the  commissioner  of  the  general  land  office,  p. 
255. 

Affirmed  in  Easton  y.  O'Reilly,  63  Gal.  309,  holding  that  under  the 
act  of  1850  the  character  is  not  definitely  fixed  upon  a  specific  tract 
until  the  action  of  a  proper  federal  officer.  Doubted  in  State  v.  Ports- 
mouth Sayings  Bank,  106  Ind.  439,  where  the  act  of  1850  held  to  hayo 
been  a  grant  in  praesenti  of  all  the  swamp  lands  in  the  state. 

63  Cal.  257-261.    PEOPLE  t.  HARRINGTON. 

Quorum  of  Board  represents  the  board,  and  the  action  of  a  majority 
of  the  quorum  binds  the  board,  p.  260. 

Affirmed  in  People  y.  Hecht,  106  Cal.  628,  45  Am.  St.  Rep.  101,  hold- 
ing that  a  majority  of  the  bosrd  of  freeholders  constituted  a  legal 
board  competent  to  act  in  the  framing  of  a  charter;  Turnquist  y.  Drain 
Commrs.,  11  N.  Dak.  518,  drainage  assessment  is  yalid  though  only  two 
drain  commissioners  acted. 

Office— County  Hospital — ^Practicing  physician  in  la  a  county  officer, 
p.  260. 

Cited  in  Wall  y.  Directors  of  Deaf,  Dumb  and  Blind  Asylum,  145  Cal. 
472,  directors  of  deaf,  dumb  and  blind  asylum,  cannot  remoye  physician 
during  his  term.  Distinguished  in  People  y.  Wheeler,  136  Cal.  654,  655, 
ftnd  held  inapplicable  to  appointment  under  subdivision  5,  section  25, 
of  County  Government  Act  of  1897. 

68  CaL  261-268.    CENTRAL  PACIFIC  y.  SHACKELFORD. 

Title  by  Adyerse  Possession  must  Be  for  prescribed  period,  and  all 
taxes  must  have  been  paid  by  holder,  p.  265,  266. 
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Cited  in  Unger  v.  Mooney,  63  Cal.  505,  stating  five  elements  as  nec- 
essary to  establish  a  title  by  adverse  possession;  Webb  v.  Clark,  65 
CaL  67,  holding  that  defendant  who  claimed  title  by  adverse  posses- 
sion but  testified  he  had  paid  no  taxes  failed  to  establish  his  title. 
Distinguished  in  Swamp  Land  District  v.  Glide,  112  Cal.  80,  00,  holding 
that  the  ruling  is  not  applicable  to  an  amendment  changing  the  period 
in  the  statute  of  limitations,  and  that  a  man  has  no  vested  right  in  the 
running  of  the  statute. 

Amendment  to  Code  is  not  retroactive  unless  expressly  so  declared, 
pp.  264,  265. 

Cited  in  Webber  v.  Clarke,  74  Cal.  10,  with  reference  to  section  325 
of  the  Code  of  Civil  Procedure;  Teralta  Land  Co.  v.  Shaffer,  116  CaL 
522,  58  Am.  St.  Rep.  106,  holding  that  no  part  of  the  Political  Code 
is  retroactive  unless  expressly  so  declared;  cited  in  Estate  of  Richards, 
133  Cal.  527,  noted  under  Sharp  v.  Blankenship,  50  Cal.  288;  Dodge  v. 
Nevada  etc.  Bank,  100  Fed.  731,  as  to  Political  Code,  section  3628  et 
seq.;  BuUard  v.  Smith,  28  Mont.  308,  Laws  of  1800,  page  115,  amending 
Civil  Code,  section  3006,  did  not  make  negotiable  a  note  given  before  its 
passage,  which  was  non-negotiable  by  reason  of  its  containing  provision 
for  attorney's  fees. 

The  rule  stated  as  to  the  portions  of  amended  Code  sections  which 
are  left  unchanged  and  those  in  which  changes  are  made,  pp.  265,  266. 

Affirmed  in  People  v.  Sutter  St.  Ry.  Co.,  117  Cal.  613,  as  to  section 
502  of  the  Civil  Code  amended  in  1875;  The  Louis  Olsen,  52  Fed.  Rep. 
654,  as  to  section  813  of  the  Code  of  Civil  Procedure,  amended  and  re- 
enacted  in  1874;  State  v.  Horton,  21  Nev.  306,  as  to  an  act  of  1889, 
amending  an  act  of  March  5,  1887,  entitled  "An  act  to  encourage  the 
sinking  of  artesian  wells";  Fargo  v.  Ross,  UN.  Dak.  373,  Laws  of  1901, 
chapter  140,  amending  Revised  Code  of  1800,  section  2406,  repeals  part 
of  section  only  which  authorizes  county  treasurers  to  retain  commis- 
sions or  penalties  on  taxes. 

63  Cal.  260-276.    ASTON  ▼.  NOLAN. 

Right  of  Lateral  Support  is  incident  to  the  land.  The  notice  required 
before  excavating,  under  section  832  of  the  Civil  Code,  as  amended,  does 
not  relieve  from  the  prudent  care  which  one  excavating  must  take.  How 
far  the  right  extends  to  buildings  on  the  land,  pp.  272,  273. 

Cited  in  Conboy  v.  Dickinson,  92  Cal.  604,  to  same  effect,  and  stating 
an  example  of  insufficient  precaution  in  excavating;  Sullivan  v.  Zenier, 
08  Cal.  348,  holding  that  the  omission  of  the  words  "by  nature"  from 
the  original  section  832  of  the  Civil  Code  did  not  enlarge  the  common 
law  right  of  lateral  support.  Overruled  in  S.  C,  p.  349,  as  to  right  to 
support  of  a  building;  Greeu  v.  Berge,  105  Cal.  58,  45  Am.  St.  Rep.  2S, 
holding  that  the  only  neglect  necessary  to  give  a  cause  of  action  is 
the  neglect  to  furnish  the  support  required  by  the  statute;  dissenting 
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S/^^  Bohrer  v.  Harness  Co.,  19  Ind.  App.  514,  520,  main  opinion  sua- 
h^  recovery  irrespective  of  negligence.  Note  to  66  Am.  Dec,  649, 
^  /^  natural  right  to  support  of  building  by  adjacent  land;  note  to 
A^.  Dec.  650,  on  notice  to  be  given  to  adjacent  owner  of  building 
Defo^  excavation;  note  to  66  Am.  Dec.  650,  on  prescriptive  right  to 
support  of  buildings.  See,  also,  note  to  66  Am.  Dec.  651,  on  conflicting 
authority;  note  to  76  Am.  St.  Rep.  425,  on  general  subject;  note  to  33 
Am.  St.  Rep.  464,  on  prescription,  the  American  decisions;  note  to  33 
Am.  St.  Rep.  471,  on  duty  of  person  excavating  to  give  notice  to  owner 
of  adjacent  buildings. 

Rule  of  Respondeat  Superior  does  not  apply  where  the  excavation  is 
done  by  an  independent  contractor,  who  is  liable  for  damages,  pp. 
274,  275. 

Doubted  in  Green  v.  Berge,  105  Cal.  57;  45  Am.  St.  Rep.  28,  and  S. 
C,  pp.  58,  59,  45  Am.  St.  Rep.  29,  saying  that  all  other  authorities  hold 
that  the  landowner  cannot  relieve  himself  of  responsibility  by  making 
a  contract  Cited  in  note  to  66  Am.  Dec.  650,  on  work  done  by  con- 
tractor, owner  not  liable;  33  Am.  St.  Rep.  473,  on  acts  of  independent 
contractor. 

6S  GaL  280-281.    GALLOWAY  t.  ROUSE. 

Hotice  of  Appeal  may  be  filed  after  service.  See  section  940  of  the 
Code  of  Civil  Procedure.    Previous  decisions  inapplicable,  p.  280. 

Approved  in  San  Francisco  etc.  Co.  v.  State,  141  Cal.  358,  declining 
to  dismiss  appeal;  Robinson  v.  Templar  lodge,  114  Cal.  42,  holding 
BO  particular  time  after  service  is  prescribed  for  filing. 

83  Cal  281-282.    ESTATE  OF  BORLAND. 

The  court  uses  its  own  discretion  in  fixing  attorney's  fee  in  admin- 
istration and  is  not  bound  by  the  opinions  of  witnesses,  p.  282. 

Approved  in  Estate  of  Straus,  144  Cal.  558,  sustaining  allowance; 
Remington  v.  Eastern  Ry.,  109  Wis.  162,  and  Sanders  v.  Graves,  105 
Fed.  860,  applying  rule  in  actions  for  services;  Peyre  v.  Peyre,  79  Cal. 
340,  as  to  fee  in  pending  divorce  proceedings  allowed  with  alimony. 
Lhnited  in  Freese  v.  Pennie,  110  Cal.  469,  to  the  trial  court,  and  holding 
that  the  decision  will  not  be  interfered  with  except  in  case  of  a  plain 
abuse  of  discretion.  Cited  in  Ehlers  v.  Warmack  Bros.,  118  Cal.  312, 
to  same  effect  as  to  an  architect's  compensation. 

63  Cal.  282-286.    HANSEN  t.  HARTIN. 

Judgment  on  Appeal  Bond  must  be  jointly  against  both  sureties;  the 
course  pointed  out  by  the  statute  must  be  strictly  pursued,  p.  286. 

Cited  to  same  effect  in  Davis  v.  Heimback,  75  Cal.  262. 
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63  Cal.  286-288.    HUTCHINSON  v.  AINSWORTH. 

Mortgage  by  Married  Woman. — Defective  Acknowledgment  may  be 

corrected  in  same  action  with  foreclosure,  p.  288. 

Referred  to  in  Hutchinson  v.  Ains worth  (being  appeal  from  second 
trial  of  same  case),  73  Cal.  453,  holding  the  notary  not  a  necessary  party, 
as  the  reformation  of  the  certificate  would  be  made  by  the  court; 
note  to  Williams  v.  Hamilton,  65  Am.  St.  Rep.  485,  513,  on  reformation. 
Distinguished  in  Cox  v.  Holcomb,  87  Als.  592,  13  Am.  St.  Rep.  82,  as 
resting  on  special  statute,  and  some  of  the  eases  conceded  that  in  the 
absence  of  such  authority  the  court  would  not  assume  to  correct  a  de- 
fective certificate. 

Certificate  of  Acknowledgment  must  state  that  the  notary  made  the 
married  woman  acquainted  with  the  contents  of  the  instrument,  p. 
288. 

Cited  to  same  efifect  in  Beck  v.  So  ward,  76  CaL  631,  and  Bollinger  v. 
Manning,  79  CaL  10. 

63  Cal.  288-296.    P£OPL£  T.  HURTADO. 

Depositions  in  Criminal  Cases. — Section  13,  article  I  of  the  consti- 
tution is  not  restrictive  of  the  power  of  the  legislature  to  authorize 
the  taking  of  depositions  by  the  defendant  in  all  classes  of  criminal 
cases;  semble:  whether  they  can  be  used  against  the  defendant  in  case^* 
of  homicide,  p.  294. 

Explained  in  Willard  v.  Superior  Court,  82  Cal.  460,  and  develop- 
ing the  meaning  of  the  section.  Cited  by  Thornton,  J.,  S.  C.  p.  467, 
in  his  dissenting  opinion  arguing  that  nothing  could  take  away  the 
constitutional  right  of  a  prisoner  to  compel  the  attendance  in  court  of 
a  prisoner  witness  on  his  behalf. 

Charge  to  Jury. — If  taken  as  a  whole  it  fairly  and  correctly  presents 
the  law,  it  will  be  upheld,  though  one  of  the  instructions  fails  to  con- 
tain all  the  conditions  and  limitations,  p.  292. 

Approved  in  People  v.  Clark,  84  Cal.  583,  United  States  v.  Cannon, 
4  Utah,  140,  both  to  same  efifect;  State  v.  Bartmess,  33  Or.  126,  noted 
under  People  v.  Doyell,  48  Cal  85. 

Evidence,  in  itself  irrelevant,  cannot  be  admitted  to  support  testi- 
mony which  is  relevant,  p.  291. 

Cited  in  People  v.  Mitchell,  94  Cal.  654,  as  governing  the  admissibility 
of  testimony  in  rebuttal. 

Prosecution  by  Infonnation  in  felony  cases  is  not  forbidden  by  the 
federal  constitution  in  states  where  that  procedure  is  authorized  by  the 
state  constitution,  p.  294. 

Cited  as  a  case  in  point  in  State  v.  Boswell,  104  Ind.  543.  Note  the 
principal  case  after  being  afi&rmed  as  appears  above  (03  CaL  288)  went 
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back  to  the  trial  court,  and  on  the  day  for  fixing  the  date  for  execu- 
tion defendant's  counsel  raised  the  question  that  all  the  proceedings 
were  invalid  because  founded  on  information  instead  of  indictment, 
and  argued  that  the  provision  in  the  constitution  of  California,  article 
I,  section  8,  was  in  conflict  with  the  fifth  and  fourteenth  articles  of 
amendment  of  the  constitution  of  the  United  States.  The  objection 
was  overruled  and  on  appeal  the  decision  was  sustained.  (iSee  64 
CaL,  cases  not  reported  XVIII.)  From  this  decision  error  was  taken 
to  the  supreme  court  of  the  United  States;  Hurtado  v.  California,  110 
U.  S.  516,  where  after  an  elaborate  discussion  of  the  question  it  was 
held  that  a  proceeding  by  information  after  examination  and  commit- 
ment by  a  magistrate  instead  of  by  presentment  and  indictment  by  a 
grand  jury  was  "due  process  of  law." 

Mnrder. — ^Adnltery  of  defendant's  wife  will  not  reduce  degree  of  crime 
of  murder  of  her  paramour,  p.  296. 

Cited  in  dissenting  opinion  in  Gafford  y.  State,  122  Ala.  73,  discusB- 
ing  admissibility  of  evidence  of  such  adultery. 

63  Cal.  299-301.    EX  PART£  HARRISON. 

Gambling. — Section  330  of  the  Penal  Code  prescribes  minimum  and 
maximum  of  fine  and  maximum  of  imprisonment;  it  gives  no  right 
to  pay  either  fine  or  costs  by  imprisonment  at  the  rate  of  one  dollar 
per  day,  p.  300. 

ated  in  Ex  parte  Sing  Ah  Tong,  84  Cal.  ^66,  167,  holding  that  a  judg- 
ment of  a  fine  and,  in  default,  imprisonment  at  the  rate  of  one  day  for 
each  dollar  fine  is  not  void  when  the  fine  and  the  term  of  imprisonment 
are  both  within  the  limits  defined  in  section  330;  State  v.  Sheppard, 
15  Oreg.  603,  holding  that,  a  statute  authorizing  imprisonment  until 
the  amount  of  a  fine  is  paid  will  not  permit  a  sentence  of  imprisonment 
until  the  aggregate  of  fine  and  costs  is  paid. 

63  CaL  302,  303.    TOUNG  t.  MILL£R. 

Maker  and  Indoraer  of  a  note  may  be  joined  aa  parties  defendant  In 
same  action,  p.  302. 
Cited  as  a  case  in  point  in  Loustalot  v.  Calkins,  120  CaL  690. 

63  Cal.  303,  304.    BROWN  ▼.  DBLAVAU. 

Injunction. — Costs  are  not  allowable  where  injunction  is  denied  and 
judgment  is  for  less  than  three  hundred  dollars,  p.  303. 

Distinguished  in  McCarthy  v.  Gaston  R.  etc.  Co.,  144  Cal.  546,  noted 
under  Himes  v.  Johnson,  61  Cal.  259. 

Appeal  from  order  made  after  judgment  cannot  be  entertained  if 
the  <^er  is  not  excepted  to,  p.  304. 
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Cited  in  Mining  Co.  v.  Weinstein,  7  Mont.  352,  as  holding  that  an 
appealable  order,  although  deemed  to  be  excepted  to  in  law,  neverthe- 
less must  be  made  part  of  the  judgment ^roll  by  bill  of  exceptions. 

63  Cal.  304.     BUCENER  ▼.  VEUVE. 

Prohibition  is  not  the  remedy  to  prevent  the  usurpation  of  an  oflSce 
— quo  warranto  is,  p.  304. 

Approved  in  People  v.  Toal,  85  Cal.  338,  but  held  not  to  apply  where 
the  question  was  as  to  the  existence  of  the  office.  CSted  in  Walcott 
V.  Wells,  21  Ney.  55,  37  Am.  St.  Rep.  484,  holding  that  the  right  of  a 
de  facto  judge  to  try  a  case  oould  only  be  tested  on  a  writ  of  quo 
warranto. 

63  Cal.  305-310.    EASTON  v.  O'REILLY. 

Amended  Complaint  takes  the  place  of  the  original,  bat  commence- 
ment of  the  action  dates  from  the  filing  of  the  original  complaint,  p. 
308. 

Approved  in  Frost  ▼.  Witter,  132  Cal.  427,  84  Am.  St.  Rep.  59,  noted 
under  Lorensana  v.  Camarillo,  45  Cal.  125;  Vanderslice  v.  Matthews, 
79  Cal.  277,  and  that  the  statute  of  limitations  does  not  bar  the  action 
where  the  amended  complaint  is  filed  after  the  statutory  time;  White 
V.  Soto,  82  Cal.  658,  to  the  point  that  an  amended  complaint  relates 
back  to  the  date  upon  which  the  original  was  filed;  and  see  Harrison  v. 
McCormick,  122  Cal.  654,  as  to  bar  as  to  new  defendant  so  brought  in. 

Patent  raises  the  presumption  that  all  necessary  steps  had  been  taken 
prior  to  its  issue  to  support  its  validity,  p.  309. 

Cited  in  Edwards  v.  RoUey,  96  Cal.  411,  31  Am.  fit.  Rep.  235,  to  same 
point. 

63  Cal.  310-311.    SAVINGS  AND  LOAN  SOCIETY  v.  HORTON. 

Correction  of  Decree  may  be  made  by  the  court  as  to  computations 
or  clerical  errors,  but  such  correction  does  not  change  the  date  of  the 
entry  so  as  to  extend  the  time  of  appeal,  p.  311. 

Afiirmed  in  Fallon  v.  Brittan,  84  Cal.  514,  holding  that  the  correc- 
tions might  be  made  even  after  an  appeal.  Distinguished  in  Spencer 
V.  Troutt,  133  Cal.  609,  discussing  right  of  defendant  to  appeal  whoee 
name  was  omitted  from  the  original  judgment. 

63  Cal.  312-317.    WALKER  t.  BXTFFANDEAU. 

Findings. — ^What  they  must  contain  as  to  ultimate  and  probative 
facts,  p.  315. 

Cited  in  Bull  v.  Bray,  89  Cal.  293,  to  support  ruling  of 
findings  in  action  to  set  aside  deeds  on  the  ground  of  fraud. 
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Prior  Record  of  one  of  two  mortgages  does  not  necessarily  establish 
priority  of  execution,  p.  317. 

ated  in  Bank  of  Ukiah  v.  Petaluma  Bank,  100  Cal.  691,  as  authority 
for  the  proposition  that  the  lien  of  a  mortgage  attached  on  the  execu- 
tion, not  the  recording  of  the  instrument;  Sheldon  v.  Brown,  72  Minn. 
496,  holding  contemporaneous  execution  presumed. 

6S  CaL  317-319.    O'KANE  t.  DALY. 

Notice  of  Appeal  by  one  of  several  defendants  must  be  served  on 
all  oodefendants  interested  and  affected  as  well  as  plaintiff,  p.  319. 

Distinguished  in  Williams  v.  S.  C.  Min.  Assn.,  66  Cal.  196,  in  a  case 
where  only  a  modification  was  sought  which  could  not  affect  the  rights 
of  the  parties  not  served  with  notice.  Cited  in  Millikin  v.  Houghton, 
76  CaL  640,  interpreting  the  term,  ''adverse  party,"  in  section  940  of  the 
Code  of  Civil  Procedure;  In  re  Castle  Dome  Min.  Co.,  79  Cal.  249; 
Lancaster  v.  Maxwell,  103  Cal.  68;  Vincent  v.  Collins,  122  Cal.  390; 
Bank  v.  Savings  Land  B.  Co.,  13  Utah,  199,  all  to  same  effect  as  the 
principal  case. 

63  CaL  319-324.    KIRSCH  v.  BRI6ARD. 

Ejectmemt  may  be  maintained  by  a  tenant  whose  tenancy  expires 
before  the  trial,  and  bow  that  fact  must  be  set  up,  p.  322,  323. 

Cited  in  Kirsch  v.  Smith,  64  Cal.  14,  on  the  point  that  amendmentp 
will  not  be  disturbed  except  for  abuse  of  discretion. 

63  CaL  324-326.    NSVADA  BANK  v.  DRESBACH. 

Afiidavit  of  Merits  is  required  to  support  motion  to  vacate  judgment, 
p.  326. 

Cited  in  Tuttle  v.  Scott,  119  Cal.  688,  as  being  too  vague,  and  as  to 
tiie  effect  of  a  plea  of  discharge  in  bankruptcy. 

6S  CaL  326-328.    GARDKER  t.  OMKIBUS  RAILROAD  COMPANY. 

Salary  of  Employee. — ^A  signed  receipt  left  with  the  employer's  secre- 
tary as  his  agent  for  safe  custody  binds  the  employee,  p.  327. 

Distinguished  in  Carroll  v.  People's  Ry.  Co.,  14  Mo.  App.  496,  where 
it  was  clear  that  the  money  was  left  undrawn  with  the  secretary  and 
treasurer  as  representing  the  company,  holding  the  signed  pay-roll  did 
not  bar  recovery  from  the  company. 

63  CaL  332-333.    DUFFICY  y.  SHIELDS. 

Chattd  Mortgage  on  hotel  furniture  is  void  when  it  is  intended  to 
aecure  more  than  the  purchase  price  of  the  furniture,  p.  333. 

Mentioned  in  San  Francisoo  Breweries  v.  Schurtz,  104  CaL  426,  as 
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having  been  cited  by  appellant  to  hold  that  a  mortgage  of  saloon  fix- 
tures and  other  personal  property  not  mortgageable  was  wholly  void, 
the  court  stating  that  the  principal  case  was  also  cited  in  In  re  Fischer, 
94  Cal.  523,  and,  to  the  extent  that  it  (the  principal  case)  did  so 
declare,  it  was  in  effect  overruled  by  the  last-named  case,  and  was  no 
longer  authority. 

Note. — In  the  case  of  In  re  Fischer,  94  Cal.  523,  above  referred  to, 
the  principal  case  was  cited  by  appellant's  counsel,  but  \tot  by  the  court 
in  its  opinion  as  authority  for  the  proposition  that  the  mortgage  was 
wholly  void  for  a  failure  to  strictly  comply  with  the  provisions  of  the 
Civil  Code,  but  in  what  respect  the  report  does  not  state,  and  the  court 
held  that  a  mortgage  of  printing  presses  was  not  wholly  void  because 
it  included  other  property  not  mortgageable.  It  is  conceived  that  the 
court  in  the  case  of  San  Francisco  Breweries  v.  Schurtz,  supra,  if  it 
intended  to  overrule  the  principal  case,  and,  also,  the  writer  of  the 
annotation  to  section  2955  of  the  Civil  Code  (Deering's),  subdivision 
eight,  in  stating,  on  the  authority  of  the  principal  case,  that  "if  the 
chattel  mortgage  on  the  furniture  in  a  hotel  included  other  property 
it  would  be  void,"  have  both  misread  the  decision  of  the  principal  case, 
and  also  overlooked  the  fact  that  subdivision  eight  of  section  2955  of 
the  Civil  Code  contains  a  special  feature,  not  found  in  any  of  the  other 
subsections,  to  the  effect  that  a  mortgage  on  hotel  furniture  can  only 
be  given  to  secure  the  purchase  money  of  the  articles  mortgaged,  and 
that  the  decision  in  the  principal  case  turned  on  this  one  point,  viz., 
that  there  the  mortgage  was  given  to  secure  something  else,  namely, 
the  purchase  money  for  the  hotel  or  part  of  it,  and  was  not  held  void 
because  it  included  other  property,  viz.,  the  lease  of  the  hotel.  The 
principal  case  therefore  has  not  been  overruled. 

63  Cal.  333-339.    PEOPLE  t.  BLANDING. 

Legislature. — Officer  may  be  confirmed  at  extra  session,  although  con- 
firmation not  specified  in  proclamation,  p.  338. 

Distinguished  in  People  v.  Curry,  130  Cal.  89,  holding  passage  of 
charter  not  allowable  unless  so  proclaimed. 

63  CaL  340-341.    SAVAGE  v.  SWEENEY. 

New  Trial. — Order  granting,  on  the  ground  of  insufficiency  of  evi- 
dence to  justify  the  decision,  will  not  be  disturbed  except  for  abuse 
of  discretion,  p.  341. 

Approved  in  Reclamation  Co.  v.  Cunningham,  71  Cal.  222. 

63  Cal.  341-343.    BLUM  v.  SUNOL. 

New  Trial. — ^Where  there  has  been  a  conffict  of  evidence  the  lower 
court  on  a  review  of  the  evidence  exercises  its  discretion,  whidi  will 
not  be  interfered  with  unless  abused,  p.  348. 
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Cited  in  Mullins  v.  Wieland,  68  Cal.  233,  holding  that  same  rule  ap- 
plies when  the  trial  was  before  a  jury;  Wilson  v.  California  C.  R.  R. 
C«.,  94  Cal.  168,  to  same  effect  where  the  motion  was  made,  and  the 
statement  settled  by  the  trial  judge  and  granted  by  his  successor  in 
office;  80,  also,  Reay  v.  Butler,  95  Cal.  215;  Jones  v.  Saunders,  103  Cal. 
679. 

63  Cal.  343-345.    BRI6GS  ▼.  HATCOCK:. 

Conyersion. — ^Refusal  to  surrender  property  warehoused  on  tender  of 
the  charges  due  amounts  to  a  conversion,  p.  345. 

Cited  in  note  to  24  Am.  St.  Rep.  807,  on  demand  and  refusal  as  evi- 
dence of  conversion. 

68  Cal.  345-346.    PEOPLE  Y.  GIESEA. 

Appealable  Order. — ^An  order  dismissing  a  case  (criminal)  and  dis- 
charging the  defendant,  is  a  final  judgment  and  appealable,  p.  346. 

Cited  to  same  effect  in  People  v.  More,  68  Cal.  504. 

Discharge  for  Delay  in  bringing  on  trial;  section  1382  of  the  Penal 
Code  does  not  apply  where  the  sustaining  of  defendant's  demurrer  has 
necessitated  an  appeal,  p.  346. 

Cited  in  dissenting  opinion  in  In  re  Bogerow,  133  Cal.  358,  85  Am.  St. 
Rep.  185,  construing  Penal  Code,  section  1382;  People  v.  Lundin,  120 
Cal.  311,  to  same  effect,  where  on  defendant's  appeal  the  case  is  re- 
manded for  a  second  trial. 

63  Cal.  346-349.    ESTATE  OF  ROSE. 

Probate  Decree  directing  sale  of  real  estate  held  invalid  by  reason  of 
defects  in  the  petition. 

Referred  to  in  S.  C,  80  C^l.  175,  179,  being  a  second  appeal  in  the 
same  estate  on  other  points;  see,  also,  S.  C.  66  Cal.  242;  S.  C.  72  Cal. 

577. 

63  CaL  349-351.    ESTATE  OF  ROSE. 

Administrator'a  Account. — ^Vouchers  must  be  produced.  Orders  on 
the  administrator  for  payment  are  not  vouchers,  p.  349,  350. 

Cited  in  Estate  of  Hilliard,  83  Cal.  426,  reason  not  apparent.  Referred 
to  also  in  S.  C,  80  Cal.  179,  vide  note,  supra. 

63  Cal.  352-353.    CASSIDT  v.  CASSIDY. 

Divorce.— A  finding  that  all  the  material  allegations  in  the  complaint 
Aie  fully  sustained  and  proved  is  insufficient,  p.  352. 

Approved  in  Musselman  v.  Musselman,  140  Cal.  197,  noted  under 
Ladd  ?.  Tully,  51  Cal.  277;  Warren  v.  Robinson,  71  Cal.  381,  as  to  a 
like  finding  in  an  action  for  materials  furnished  and  labor  performed* 
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General  Demurrer  will  not  hold  when  one  of  several  counts  in  the 
complaint  states  a  cause  of  action,  p.  352. 

Cited  in  Hulsman  v.  Todd,  96  Cal.  230,  to  same  effect  when  the  com- 
plaint states  facts,  though  imperfectly,  and  shows  that  plaintiff  u  en- 
titled to  relief,  either  legal  or  equitable. 

63  Cal.  355-357.    BANK  t.  GOVE.    49  Am.  Rep.  92. 

Promissory  Note.— The  purchaser  of  an  overdue  note  from  one  who 
acquired  it  before  maturity  and  is  unaffected  by  any  infinnity  in  it, 
is  relieved  of  any  equities  between  the  original  parties,  pp.  356,  357. 

Cited  in  Koehler  v.  Dodge,  31  Neb.  337,  28  Am.  St.  Rep.  524,  on  the 
law  of  purchase  of  a  negotiable  note  after  maturity  from  an  innocent 
holder;  Donnerberg  v.  Oppenheimer,  15  Wash.  293,  to  same  effect.  Note 
to  84  Am.  Dec.  401,  on  what  amount  paid  constitutes  purchaser  for 
value;  note  to  11  Am.  St.  Rep.  323,  on  rights  of  transferee  from  bona 
fide  holder. 

63  Cal.  359-365.  ANGLO  BANE  t.  GRANGERS'  BANK. 

Stock  Certificate,  which  does  not  show  on  its  face  that  no  transfer 
on  the  books  will  be  made  until  all  dues  have  been  paid,  ia  not  actual 
or  constructive  notice  of  a  by-law  to  that  effect,  p.  364. 

Cited  and  distinguished  in  Jennings  ▼.  Bank,  79  Cal.  331,  12  Am.  St. 
Rep.  51,  holding  that,  when  the  certificate  contained  such  condition, 
the  transferee  was  put  upon  notice  to  inquire;  Trust  and  Savings  Co. 
V.  Home  Lumber  Co.,  118  Mo.  461,  as  to  failure  to  print  such  a  by-law 
being  a  waiver  of  it;  note  to  85  Am.  Dec  621,  on  by-law  cannot 
enlarge  corporate  powers;  note  to  6  Am.  St.  Rep.  839,  on  liability 
of  transferee  of  stock  for  unpaid  calls;  note  to  43  Am.  St.  Rep.  156, 
on  limitations  of  power  of  private  corporations  to  enact  by-laws;  note 
to  57  Am.  St.  Rep.  393,  on  transfers  of  stock. 

By-laws,  which  attempted  to  create  a  lien  in  favor  of  the  corpora- 
tion against  a  bona  fide  purchaser  for  value  without  notice,  was  in 
oonfiict  with  section  324  of  the  Civil  Code,  p.  364. 

Cited  in  Ranch  Land  Co.  v.  Herberger,  82  Cal.  603,  but  no  opinion 
expressed;  Bank  v.  Durfee,  118  Mo.  444;  40  Am.  St.  Rep.  402. 

Transfer  of  Stock  valid  according  to  the  provisions  of  the  law,  en- 
titles the  transferee  to  have  it  transferred  on  the  books  of  the  cor- 
poration, p.  364. 

Cited  in  Trust  and  Savings  Co.  v.  Home  Lumber  Co.,  118  Mo.  459,  to 
same  effect. 

63  Cal.  366,  367.    BARTLETT  y.  COTTLE. 

Recovery  of  Debt  Secured  by  Mortgage.^An  action  on  the  note  alone 
cannot  be  maintained,  p.  367. 
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ated  in  Bull  v.  Coe,  77  Cal.  60,  11  Am.  St.  Bep.  230,  holding  that, 
where  no  personal  judgment  is  sought,  the  suit  for  foreclosure  need 
not  embrace  the  whole  of  the  mortgaged  property,  but  that  the  mort- 
gage is  thereby  waived  as  to  the  part  omitted;  Lavenson  v.  Soap  Co., 
80  Cal.  248,  13  Am.  St.  Rep.  149,  as  authority  for  ruling  that  a  mort- 
gagee had  concurrent  remedies  at  law  for  damages,  or  in  equity  to 
restmin  threatened  waste;  Barbieri  v.  Ramelli,  84  Cal.  167,  holding  that 
&n  action  for  debt  on  the  promissory  note  secured  by  a  mortgage  will 
not  lie;  that  the  remedy  is  by  foreclosure.  Note  the  decision  is  by 
Thornton,  J.,  who  states  that  the  head  note  in  the  principal  case  was 
incorrect  and  misleading,  and  that  the  court  did  not  there  decide  that 
an  action  could  not  be  maintained  on  the  note  alone,  unless  the  security 
was  valueless.  Cited  in  McKean  v.  German -American  Sav.  Bank,  118 
Oal.  336,  337,  reaffirming  the  rule  of  the  principal  case,  that  the  ren^edy 
must  be  first  sought  in  foreclosure;  Woodward  v.  Brown,  119  Cal.  291, 
63  Am.  St.  Rep.  113,  holding  that  a  mortgagee  cannot,  without  the  con- 
sent of  the  mortgagor,  release  part  of  the  security  and  have  a  deficiency 
Judgment  against  him;  Bank  v.  Williams,  2  Idaho,  626,  holding  that 
where  a  mortsrage  was  given  to  secure  a  note  and  to  protect  a  surety, 
and  the  security  was  of  value,  an  action  could  not  be  maintained  on 
the  note  alone  against  the  maker  and  surety,  ignoring  the  mortgage 
(note  in  this  case  the  principal  case  is  cited  according  to  the  meaning 
given  in  its  head  note,  which  was  subsequently  repudiated  by  Thorn- 
ton, J.,  vide,  supra) ;  note  to  Colby  v.  McCIintock,  73  Am.  St.  Rep.  564, 
on  general  subject.  Distinguished  in  Rudolph  v.  Herman,  4  S.  Dak. 
288.  holding  that  the  ruling  in  the  principal  case  was  founded  on  the 
special  statute  of  California,  and  that  under  the  North  Dakota  statute 
an  action  at  law  on  the  note  was  distinctly  allowed.  Cited  in  Winters 
V.  Hub  Min.  Co.,  57  Fed.  Rep.  292,  following  the  ruling  of  the  princi- 
pal case,  but  pointing  out  that  it  depended  upon  special  statute.  Conf : 
Ould  V.  Stoddard,  54  Cal.  613. 

63  Cal.  367-369.    FISK  y.  MILLER. 

Notc^ndorser  of  note  before  delivery  Is  liable  as  indorser,  p.  368. 

Cited  in  note  to  Cadwallader  v.  Hirschfield,  72  Am.  St.  Rep.  682,  on 
general  subject. 

63  Cal.  369-370.    SUNOL  T.  MOLLOT. 

Cropping  Lease,  whereby  landlord  and  tenant  become  tenants  in  com- 
mon of  the  crop,  mortgagee  of  tenant  succeeds  to  his  contract  rights, 
and  his  refusal  to  deliver  the  landlord's  share  of  the  crop  is  conver- 
sion, p.  370. 

Distinguished  as  not  in  point  in  Stockton  S.  and  L.  Soc.  v.  Purvis, 
112  Cal.  243,  53  Am,  St.  Rep.  215,  vhere  the  lease  reserved  a  fixed 
money  rent  and  there  was  an  oral  agreement  that  the  crop  should  be 
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security  for  its  payment.    Approved  in  Riddle  v.  Dow,  98  Iowa,  29,  in 
dissenting  opinion  of  Granger,  J. 

63  Cal.  371-374.    SCHMIDT  y.  NUNAN. 

Delivery  of  Possession  of  property  to  a  bailee  for  the  purchaser  is 
delivery  to  the  purchaser,  and  it  cannot  be  attached  for  a  debt  of  the 
vendor,  p.  374. 

Cited  in  West  v.  Humphery,  21  Nev.  85,  holding  that  a  carrier  is  the 
bailee  of  the  person  to  whom,  not  by  whom,  the  goods  are  sent;  note 
to  97  Am.  Dec.  347,  on  what  delivery  sufficient  as  against  creditors 
and  subsequent  purchasers. 

Replevin.^ — Interest  is  allowable  by  way  of  damages  from  date  of 
taking,  p.  374. 

Cited  in  Black  v.  Vermont  M.  Co.,  137  Cal.  685,  noted  under  Kelly  ▼. 
McKibben,  54  Cal.  192. 

63  Cal.  375-379.    BRYC£  v.  JOYNT.    49  Am.  Rep.  94. 

Before  books  can  be  introduced  to  prove  partnership  there  must  be 
preliminary  testimony  to  justify  their  admission,  the  sufficiency  of 
which  is  for  the  trial  court,  p.  378. 

Cited  in  Dennis  v.  Kolm,  131  Cal.  94,  applying  rule  to  declarations 
of  alleged  partners;  Webster  v.  San  Pedro  Lumber  Co.,  101  Cal.  329, 
to  same  effect  as  to  any  kind  of  documentary  evidence,  and  that  the 
decision  would  not  be  disturbed  except  for  abuse  of  discretion. 

63  Cal.  379-381.    TRENOXJTH  v.  GORDON. 

Ejectment. — ^Plaintiff  cannot  recover  when  title  is  in  third  person, 
p.  380. 

Cited  in  Pacific  Bank  v.  Hannah,  90  Fed.  80,  denying  recovery  under 
facts  stated. 

63  Cal.  381-382.    MOHLE  v.  TSCHIRCH. 

Preferred  Claims  for  Labor. — Section  1206  of  the  Code  of  Civil  Pro- 
cedure is  not  unconstitutional.  It  provides  for  notice  to  the  attach- 
ing creditor.    It  is  not  special  legislation,  pp.  382,  383. 

Cited  in  Alexander  v.  Archer,  21  Nev.  28,  as  applicable  to  a  similar 
statute  in  Nevada;  Gleason  v.  Tacoma  Hotel  Co.,  16  Wash.  415,  as 
applying  to  similar  statute  in  Washington  state;  State  v.  Britton,  80 
Mo.  62. 

63  Cal.  384-385.    BIAGI  v.  HOWES. 
Appeal  without  undertaking  will  be  refused  a  hearing,  p.  385. 
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Followed  in  Stratton  v.  Graham,  68  Cal.  169;  Duffy  ▼.  Greenbaum..  72 
Cal.  160,  distinguishing  the  undertakings  under  sections  941  and  942 
of  the  Code  of  Civil  Procedure;  also,  in  Bellegarde  v.  San  Francisco 
Bridge  Co.,  80  Cal.  62;  Perkins  v.  Cooper,  87  Cal.  243;  Ceuterville  Co. 
T.  Bachtold,  109  Cal.  114,  as  to  the  former  and  present  practice  in  such 
eases;  Cook  v.  Railway  Co.,  7  Utah,  420,  denying  right  to  file  new 
imdertaking  ^en  original  filed  too  late. 

63  CaL  390-391.    FINinGAN  y.    HIBERNIA    SAVINGS    AND    LOAN 
SOCIETY. 

Earnings  of  Wife  are  not  liable  for  debts  of  husband,  p.  391. 
Cited  in  note  to  86  Am.  Dec  635,  on  wife's  earnings. 

63  Cal.  391-394.    JOHNSON  y.  BROWN. 

Coterminoiis  Owners. — ^Where  each  has  had  adverse  possession  for 
more  than  five  years  up  to  a  division  line,  recognized  by  each  as  the 
true  line,  both  are  estopped  from  questioning  it,  p.  393. 

Approved  in  Quiun  v.  Windmiller,  67  Cal.  464,  but  held  not  to  apply 
where  the  line  was  never  settled  and  agreed  upon  as  to  the  true  bound- 
ary; Water  Co.  v.  Richardson,  72  Cal.  601;  Hughes  v.  Wheeler,  76  Cal. 
^4,  holding  that  the  sufficiency  of  the  manner  in  which  estoppel  was 
pleaded  will  not  be  reviewed  on  appeal.  Cited  in  notes  to  94  Am.  Dec. 
742,  on  title  by  adverse  possession;  96  Am.  Dec.  209,  on  same  subject. 

Statute  of  1878  making  payment  of  taxes  an  essential  element  of 
tdveTse  possession,  is  not  retrospective,  p.  393. 

Approved  in  Heilbron  v.  Heinlen,  72  Cal.  378;  and  Webber  y.  Clarke, 
74  CaL  19,  both  to  same  effect. 

68  Cal.  394-396.    QUIMBY  ▼.  LYON. 

Demand  of  Pasrment  need  not  be  alleged  in  an  action  for  money  had 
and  received,  p.  395. 

Cited  in  Pierce  v.  Whiting,  63  Cal.  541,  to  same  effect  where  there  is 
an  unqualified  promise  to  pay,  either  generally  or  on  demand;  also  in 
People  V.  Central  Pacific  Co.,  76  Cal.  42,  to  the  point  that  in  such  case 
there  need  be  no  averment  of  demand.  Approved  in  Drew  v.  Pedlar, 
87  Cal.  452,  22  Am.  St.  Rep.  264;  and  Rhodes  v.  Webb  Co.,  19  Ind.  App. 
196,  applying  rule  to  mechanic's  lien  case. 

63  CaL  396,  397.    PETTI6REW  ▼.  DOBBELAAR. 

Deedr-^ufficiency  of  Description. — "All  lands  belonging  to  vendor^ 
will  pass  title,  p.  397. 

Cited  in  Knowlton  ▼.  Dolan,   151   Ind.   85,  86,  noted   under  Lick   v 
O'Donnell,  3  CaL  59;  Idaho  G.  Min.  Co.  y.  Union  Min.  Co.,  5  Idaho,  120, 
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deed  conveying  certain  mine  and  all  grantor's  property,  real,  personal 
and  mixed,  located  in  certain  county,  passed  title  to  another  mining 
claim  in  said  county;  McCuUoh  v.  Price,  14  Mont.  322,  43  Am.  St.  Rep. 
639,  that  "all  and  singular  the  lands  belonging  to  the  party  of  first 
part,"  is  sufficient;  Higglns  v.  Higgins,  121  Cal.  488,  as  to  lien  on 
"his  estate." 

Description  of  land  in  San  Francisco  as  "Gift-map,  No.  2,  lots  406, 
407"  sufficient  if  there  was  a  map  of  lands  in  San  Francisoo  known  by 
that  name,  p.  307. 

Cited  in  Olsen  v.  Rogers,  120  Cal.  227,  as  to  land  described  in  com- 
plaint as  "Lot  No.  318  as  delineated  upon  gift-map.  No.  S." 

63  Cal.  397-402.    JENNINGS  ▼.  LE  ROT. 

Street  Law. — The  act  of  1878  authorizing  the  grading  of  Bay  street, 
San  Francisco,  is  a  modification  of  and  supplemental  to  the  general 
street  laws  then  in  force.    It  is  not  unconstitutional,  p.  401. 

Cited  in  Onderdonk  v.  San  Francisco,  75  Cal.  536;  to  same  effect  Jen- 
nings y.  Le  Breton,  80  Cal.  10,  holding  that  the  sole  remedy  of  an  owner 
for  alleged  defective  work  was  an  appeal  to  the  board  of  supervisors; 
Ede  V.  Knight,  93  Cal.  166,  affirming  the  constitutionality  of  the  act. 

The  assessment  under  section  twelve  of  the  street  law  of  1871,  1872, 
is  prima  facie  evidence  of  validity  of  prior  proceedings,  p.  401. 

Cited  in  Reid  v.  Clay,  134  Cal.  210,  applying  rule  to  proceedings 
under  act  of  1889;  Fanning  v.  Leviston,  93  Cal.  187,  holding  that  the 
character  given  to  the  evidence  of  the  assessment  extended  to  all  the 
proceedings  upon  which  it  was  based;  but  in  Witter  v.  Bachman,  117 
Cal.  323^  that  it  did  not  extend  to  proceedings  subsequent  to  the  assess- 
ment. 

63  Cal.  402-404.    ESTATE  OF  PALOMARES. 

Probate  Homestead  under  Code  of  Civil  Procedure,  section  1464,  may 
be  set  apart  without  prior  general  notice  to  creditors,  p.  403. 

Cited  in  Estate  of  Atwood,  127  Cal.  430,  denying  right  to  vacate  let- 
ters for  failure  to  publish  notice  to  creditors  when  estate  is  less  than 
fifteen  hundred  dollars. 

63  Cal.  404-408.    TRENOUTH  v.  GILBERT. 

Action  to  Establish  a  Trust  by  one  claiming  to  be  a  cotenant  of  a 
tract  of  land. 

Referred  to  in  Trenouth  v.  Gilbert,  86  Cal.  686,  second  appeal,  S.  C. 

63  Cal.  414-417.    ESTATE  OF  MAGEE. 

Succession  to  Estate  by  Illegitimates  ia  provided  for  by  sections  1387, 
1388  of  the  Civil  Code.    Section  1386  applies  to  legitimates,  p.  417. 
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Cited  in  Estate  of  Jessup,  81  Oal.  438  (in  the  original  opinion  on  the 
hearing  of  the  case  in  Bank,  which  was  reversed  on  a  rehearing),  hold- 
ing that  the  principal  case  had  no  application  to  a  case  of  adoption  by 
the  father;  Blythe  v.  Ajres,  96  Cal.  582,  holding  that  if  section  1387 
was  a  statute  of  descent,  pure  and  simple,  the  plaintiff  (an  illegitimate 
ehild)  was  entitled  to  all  the  benefits  of  it,  regardless  of  domicile,  status 
or  extraterritorial  operation  of  state  laws;  Eddie  v.  Eddie,  8  N.  Dak. 
881,  73  Am.  St.  Rep.  770,  construing  similar  local  statutes;  note  to  12 
Am.  St.  Rep.  102,  on  illegitimate  children. 

63  Cal  417-421.    ADAMS  y.  DOHRHANN. 

New  Trial. — Statement  must  be  certified,  settled  and  signed  by  the 
judge  before  the  motion  is  heard.  After  that  when  the  appeal  is  per- 
fected the  lower  court  loses  jurisdiction  over  the  case  and  cannot  make 
another  record,  p.  419. 

Cited  in  Beets  v.  Chart,  79  Cal.  186,  holding  that  an  uncertified  state- 
ment cannot  be  considered,  either  as  a  statement  or  bill  of  exceptions. 
Doubted  as  of  authority  in  Jackson  v.  Puget  Sound  Lumber  Co.,  115 
Cal  635,  holding  that  the  filing  of  an  uncertified  bill  of  exceptions  by 
mistake  of  the  clerk  ought  to  be  considered  as  error,  and  on  a  timely 
request  should  be  certified  and  refiled.  Approved  in  Raymond  v.  Thex- 
ton,  7  Mont.  304,  the  Montana  statute  corresponding  with  the  California 
Code;  Scherrer  v.  Hale,  9  Mont.  64,  to  same  effect  in  Parrot  v.  City 
of  Hot  Springs,  9  B.  Dak.  206,  to  same  effect;  as  also  Slater  ▼.  Rail- 
way CJo.,  8  Utah,  180. 

Code  provisions  as  to  computation  of  time  do  not  apply  to  the  su- 
preme court  which  is  by  the  constitution  always  open  for  the  trans- 
action of  business,  pp.  420,  421. 

Cited  in  Herrlich  v.  McDonald,  83  Cal.  506,  holding  that  a  remittitur 
issues  at  the  end  of  thirty  days  after  filing  of  the  opinion;  Niles  v. 
Edwards,  95  Cal  47,  holding  a  modification  in  a  judgment  of  the  su- 
preme court  may  be  made  at  any  time  within  thirty  days,  and  is  not 
affected  by  failure  of  the  clerk  to  enter  the  modifying  order  imtil  after 
the  thirty  days  have  expired;  Brown  v.  Leet,  136  HI.  206,  in  dissenting 
opinion  of  Baker,  J.,  as  to  exclusion  of  Sunday;  note  to  78  Am.  St.  Rep. 
877. 

63  Cal.  421-426.    PEOPLE  y.  RATEN. 

Holder  of  First  Degree. — The  question  of  malice  is  for  the  Jury,  p. 
426. 
Cited  in  People  v.  Martinez,  66  Cal.  281,  to  same  effect. 

Self-Defenae. — ^The  burden  of  proving  justification  is  on  the  defend- 
ftnt,  and  he  may  show  it  by  a  prepondrance  of  evidence  only,  p.  422. 

Approved  in  People  v.  Knapp,  71  CaL  8,  holding  that  an  instruction 
to  this  effect  was  good;  People  v.  Bushton,  80  Cal.  166,  to  same  effect; 
Notes  Cal.  Rep.~199. 
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People  V.  Elliott,  80  Cal.  306,  by  Thornton,  J.,  in  his  opinion,  ccncurring 
in  the  judgment,  but  differing  as  to  the  correctness  of  an  instruction 
that  circumstances  of  justification  should  be  proved  by  a  preponderance 
of  evidence,  the  prevailing  opinion  being  that  it  was  only  necessary 
for  defendant  to  introduce  evidence  sufficient  to  raise  a  reasonable 
doubt;  People  v.  Bruggy,  93  Oal.  484,  approving  the  ruling  of  the  prin- 
cipal case;  State  v.  Yokum,  US.  Dak.  558,  noted  under  People  y.  Mil- 
gate,  5  Cal.  127. 

63  Cal.  426-428.    THOMAS  y.  DESMOND. 

Suit  by  Married  Woman  to  recover  property;  complaint  mnst  aver 
that  it  was  her  separate  property,  or  belonged  to  her  as  a  sole  trader, 
p.  427. 

Cited  in  Shumway  y.  Leakey,  67  Cal.  458,  to  like  effect;  McCaugfaey 
V.  Schuette,  117  Cal.  224,  59  AxiL  St.  Rep.  177,  holding  that  ultimate 
and  not  probative  facts  must  be  averred;  and  on  same  point  Simons 
V.  Bedell,  122  Cal.  346;  Freeburger  v.  Gazzan,  1  Wash.  773,  holding  that 
where  the  separate  property  of  a  wife  has  been  seized  for  the  huaband'e 
debt,  she  must  claim  it  as  separate  property;  note  to  76  Am.  Dec  498^ 
on  code  pleadings;  note  to  77  Am.  St.  Rep.  103,  <m  sole  traden. 

63  Cal.  429-431.    McINTYRE  y.  TRAUTNER. 

Foreclosure  of  Mechanic's  Lien. — Nonsuit  granted  on  ground  that  ito- 
tioe  of  lien  was  not  filed  in  time  was  reversed  on  appeal,  p.  431. 

Referred  to  in  S.  C,  78  Cal.  449,  being  a  second  appeal  in  same  case, 
on  a  question  of  attorney's  fees. 

Mechanic's  Lien — Completion  of  Contract. — ^When  owner  requires  ad- 
ditional work  to  be  done  to  complete  the  contract,  he  cannot  be  heard 
to  say  it  was  not  a  continuation  of  the  previous  work,  and  done  under 
same  contract,  p.  430. 

Cited  in  Conlee  v.  Clark,  14  Ind.  App.  212,  66  Am.  St.  Rep.  303,  to 
same  effect,  although  the  defect  is  caused  by  contractor's  own  neg^Ii. 
gence;  General  etc.  Co.  v.  Schwartz  etc.  Co.,  165  Mo.  181,  but  holding 
completion  and  acceptance  not  shown  under  facts  stated;  Shaw  t. 
Fjellman,  72  Minn.  468  (quoted  in  Minneapolis  etc.  Co.  v.  Great  N. 
Ky.  Co.,  74  Minn.  33),  holding  lien  filed  within  statutory  time.  Dis- 
approved  in  Avery  v.  Butler,  30  Oreg.  293,  holding  that  after  a  struc- 
ture has  been  completed,  inspected,  and  approver'  by  the  owner,  any- 
latent  defects  that  may  be  cured  by  the  builder  upon  the  request  of 
the  owner,  are  to  be  considered  as  repairs,  and  not  omissions  in  tlie 
original  contract. 

63  Cal.  431-434.    MacDOUGALL  Y.  CENTRAL  RAILROAD  COMPAmr. 

Contributory  Negligence. — Burden  of  proof  is  on  defendant  unless 
the  plaintiff  has  already  shown  such  negligence,  p.  432. 
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Cited  in  Smith  ▼.  Occidental  Steamship  Co.,  99  Cal.  468,  holding,  in 
action  for  damages,  it  is  sufficient  for  a  plaintiff  to  show  in  the  first 
instance  that  the  injury  resulted  from  the  negligence  of  defendant; 
Schneider  v.  Marlcet  St.  Ry.  Co.,  134  Cal.  487,  noted  under  Robinson 
V.  W.  P.  R.  R.  Co.,  48  Cal.  426;  Linden  v.  Anchor  etc.  Co.,  20  Utah, 
144,  holding  instruction  improper;  Bowers  v.  U.  P.  R.  R.  Co.,  4  Utah, 
224,  to  same  effect  as  principal  case;  note  to  62  Am.  Dec.  687,  on  bur- 
den of  proof  as  to  contributory  negligence. 

63  Cal.  435-436.    CURTIS  ▼.  SUPERIOR  COURT. 

Appeal  from  Justice's  Court  will  lie  where  issues  of  fact  have  been 
passed  on  without  the  introduction  of  any  evidence,  and  case  may  be 
tried  anew  in  the  appellate  court,  p.  436. 

Cited  and  distinguished  in  Myrick  v.  Superior  Court,  68  Cal.  100, 
and  held  that  where  there  had  been  a  judgment  but  no  trial,  the  case 
should  have  been  sent  back  to  the  justice's  court  to  be  tried;  Fabretti 
T.  Superior  Court,  77  Cal.  307,  as  to  duty  of  superior  court,  when  there 
has  been  no  trial  upon  issues  of  fact  in  the  justice's  court,  to  decide 
the  appeal  upon  questions  of  law  alone;  Harvey  v.  Bunker  Hill  Co., 
2  Idaho,  738,  holding  that  a  judgment  by  consent  and  answer  is  sub- 
ject to  appeal. 

63  CaL  437-438.    CALLAHAN  ▼.  HICKSY. 

Notice  of  Oyermling  Demurrer. — ^Under  rule  sixteen  of  the  superior 
court  of  San  Francisco,  defendant  demurring,  entitled  to  five  days' 
notice  before  judgment  can  be  taken,  p.  438. 

Cited  in  White  v.  Superior  Court,  110  Cal.  68,  as  to  violation  of  the 
rule  being  an  irregularity  which  could  be  corrected  on  appeal. 

63  CaL  440-442.    CARROLL  ▼.  ELLIS. 

Homestead.— Conveyance  by  the  husband  and  wife  of  an  undivided 
mterest  to  a  third  party  destroys  the  whole,  p.  442. 

Cited  in  Rosenthal  v.  Merced  Bank,  110  Cal.  202,  to  sustain  the  rule 
that  a  homestead  cannot  be  created  upon  land  held  in  cotenancy  or 
tenancy  in  common  in  favor  of  one  of  the  ootenants;  nor,  Lindley  v. 
Davis,  6  Mont.  466,  in  land  held  in  partnership;  but,  S.  C,  7  Mont. 
214,  on  a  rehearing  the  first  decision  was  reversed,  and  it  was  held  that 
a  cotenant  was  an  "owner"  within  the  meaning  of  the  homestead  laws 
of  Montana,  and  entitled  to  the  homestead  exemption;  note  to  83  Am. 
Dee.  134,  on  homesteads  cannot  be  carved  out  of  land  held  in  joint 
tenancy  or  tenancy  in  common;  note  to  1  Am.  St.  Rep.  594,  on  home- 
stead exemptions.  Distinguished  in  Payne  v.  Cummings,  146  Cal.  432, 
where  homestead  declared  on  community  property  including  pre-emp- 
tion claim  and  desert  land  claim  and  water  rights  in  which  claimant 
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had  part  interest  appurtenant  to  desert  claim,  after  death  of  wife,  con- 
veyance by  husband  of  moiety  of  desert  land  claim  and  water  rights 
does  not  affect  homestead  exemption. 

Note. — The  broad  assertion  of  the  rule  in  Rosenthal  v.  Merced  Bank, 
110  Cal.  203,  that  "it  is  well  settled  in  this  state  that  a  homestead 
cannot  be  created  in  lands  held  by  tenancy  in  common,"  is  unintel- 
ligible in  view  of  the  alteration  effected  in  the  law  by  the  statute  of 
March  9,  1808  (Stats.  1867-68,  p.  116.)  This  act,  in  the  plainest  terms, 
enabled  a  homestead  to  be  declared  on  land  held  in  joint  tenancy  or 
tenancy  in  common,  the  sole  requirement  being  that  the  land  should 
be  inclosed  and  exclusively  occupied  by  the  intending  homesteader.  If 
this  law  has  not  been  repealed  or  declared  unconstitutional,  then  it 
is  conceived  the  recent  decisions  are  contrary  to  law.  The  statute  is 
referred  to  by  Mr.  Deering  in  his  annotations  to  the  Civil  Code,  section 
1238,  edition  1887,  as  in  force,  also  in  the  note  to  63  Am.  Dec.  124, 
although  in  the  subseqeunt  note  to  83  Am.  Dec.  134,  it  is  apparently 
overlooked.  In  the  Am.  &  Eng.  Ency.  of  Law,  ed.  1889,  vol.  IX,  p.  428, 
note  4,  the  statute  is  again  mentioned  as  in  force,  and  the  statement 
made  that  the  sole  requisites  were  exclusive  possession  (the  statute 
reads  "occupation"),  and  inclosure  of  the  tract.  It  is  noteworthy  that 
the  act  of  1868  was  not  cited  or  referred  to  by  either  of  the  counsel 
or  by  the  court  in  the  case  of  Rosenthal  v.  Merced  Bank,  supra.  The 
court  in  Rosenthal  v.  Merced  Bank  cite  Fitzgerald  v.  Fernandez,  71 
Cal.  504,  as  an  authority  for  their  ruling;  reference  to  that  case  will 
show  that  it  holds  squarely  the  reverse,  and  that  it  upholds  the  act  of 
1868,  when  the  requisites  of  exclusive  occupation  and  inclosure  are 
present.  The  question  depends  on  whether  the  act  of  1868  is  still  in 
force.  The  foregoing  references  appear  to  show  that  it  is;  but  in  the 
index  to  the  laws  of  California,  prepared  in  accordance  with  the  act 
of  March  11,  1893,  while  in  one  place,  p.  285,  it  appears  under  the  head 
of  "Homestead,  joint  tenant  entitled  to  without  any  reference  to  a 
repeal";  at  another  page,  710,  it  is  indexed  as  a  statute  superseded  or 
intended  to  be  superseded  by  the  codes. 

63  Cal.  442-445.    KBNNEY  y.  KBLLEHER. 

Res  Adjudicata  does  not  apply  to  motions  made  in  the  course  of 
practice.    Renewal  of  a  motion  once  decided  is  allowable,  p.  444. 

Approved  in  Hitchcock  v.  McElrath,  69  Cal.  635,  as  within  the  dis- 
cretion of  the  court;  Wallace  v.  Lewis,  9  Mont.  403,  held  that  when 
a  motion  is  overruled,  without  prejudice,  the  time  for  making  it  is  not 
thereby  enlarged;  Bank  v.  Jennings,  4  N.  Dak.  234;  but  a  motion  de- 
cided by  one  judge  cannot  be  reopened  by  another,  and  S.  C,  p.  230» 
doubting  whether  in  such  a  case  it  would  be  such  aa  exercise  of  dis- 
cretion by  the  judge  as  could  not  be  reviewed. 
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e3  Gal.  445-447.    E66ERS  ▼.  HIlfK.    40  Am.  Rep.  96. 

Trademark. — ^A  sign  which  relates  only  to  the  description  of  an  article 
dealt  In  cannot  be  protected  as  a  trademaric  by  the  dealer,  p.  447. 

Cited  in  Ball  v.  Biegel,  116  111.  147,  56  Am.  Rep.  769,  holding  that 
the  court  will  not  interfere  where  ordinary  attention  will  enable  pur- 
chasers to  distinguish  between  the  trademarks  used  by  different  parties; 
note  to  1  Am.  St.  Rep.  421,  on  trademarks,  right  to  use  of,  when  pro- 
tected. 

68  Cal.  447-450.    DYER  ▼.  HARRISON. 

Street  Assessment  under  act  of  1872,  which  omits  some  lots  liable 
to  assessment,  is  wholly  void,  p.  448. 

Cited  in  Davies  v.  City  of  Los  Angeles,  86  Cal.  49,  as  to  sufficient 
allegation  in  complaint  to  declare  void  a  street  assessment;  Kansas 
City  ▼.  Bacon,  147  Mo.  301,  discussing  verdict  in  condemnation  proceed- 
ings. Distinguished  as  inapplicable  in  Ede  v.  Knight,  93  Cal.  165;  Ryan 
T.  Altschul,  103  Cal.  177,  holding  that  the  principal  case  did  not  say 
that  an  appeal  to  the  board  for  a  new  assessment  was  the  only  remedy. 

68  Cal.    450-451.     MATTHEW   ▼.    CENTRAL    PACIFIC    RAILROAD 
COMPANY. 

Damages  to  husband  in  consequence  of  injuries  to  wife  cannot  be 
recovered  in  action  by  wife  in  which  husband  joins,  p.  451. 

Cited  in  Tell  v.  Gibson,  66  Cal.  249,  holding  that  for  the  direct  in- 
jury to  the  wife  husband  and  wife  must  sue,  for  the  consequential 
injuries  to  himself  the  husband  may  sue  alone,  and  the  two  causes  of 
action  cannot  be  joined;  Baldwin  v.  Second  St.  R.  R.  Co.,  77  Cal.  392, 
to  same  effect;  Mosier  v.  Beale,  43  Fed.  Rep.  358,  holding  that  the 
husband  cannot  himself  recover  for  the  personal  injuries  sustained  by 
his  wife;  Fink  v.  Campbell,  70  Fed.  Rep.  666,  to  same  effect  as  to 
joinder  of  the  action. 

Husband  most  be  Party  to  the  wife's  action,  p.  451, 
Cited  in  note  to  79  Am.  Dec.  196. 

63  Cal.  452-464.    HAVEN  y.  HAWa 

Certificates  of  Sale  of  public  land  are  prima  facie  evidence  of  owner- 
ship by  the  holder,  only  by  virtue  of  section  1925  of  the  Code  of  Civil 
Procedure,  p.  453. 

Cited  in  McTamahan  v.  Pike,  91  Cal.  544,  holding  that  the  section 
applied  to  mineral  land  also. 

63  Cal.  454-457.    ESTATE  OF  HUDSON. 
Probate  Final  Decree.— After  the  .time  specified  in  section  473  of  the 
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Code  of  Civil  Procedure,  jurisdiction  of  the  probate  coi^rt  ceases;  but 
relief  may  be  granted  In  equity  against  a  final  decree  obtained  through 
fraud,  p.  457. 

Cited  in  Estate  of  Cahalan,  70  Cal.  607,  to  like  effect;  Curtis  v. 
Schell,  129  CaL  216,  79  Am.  St.  Rep.  112,  as  to  decree  granting  family 
allowance;  Levy  y.  Superior  Court,  139  Cal.  591,  as  to  decree  granting 
homestead;  De  Pedrorena  ▼.  Superior  Court,  80  Cal.  145,  as  to  the  power 
of  the  court  to  set  aside  a  final  decree  on  a  proper  showing  under  sec- 
tion 1713  of  the  Code  of  Civil  Procedure;  Moore  v.  Superior  Court,  86 
Cal.  496,  as  to  the  time  within  which  an  order  substituting  a  trustee 
could  be  set  aside;  Lataillade  v.  Orena,  91  CaL  577,  25  Am.  St.  Rep. 
223,  holding  that  a  fraudulent  concealment  or  disposition  of  property 
would  be  ground  for  interposition  of  equity;  Wickersham  v.  Comer- 
ford,  96  Cal.  440,  holding  that  a  decree  setting  apart  a  homestead  might 
be  set  aside  when  obtained  through  fraud;  Buckley  v.  Superior  Court, 
102  Cal.  10,  41  Am.  St.  Rep.  438,  holding  that  the  apparent  exception 
to  the  loss  of  jurisdiction  lay  in  proceedings  for  partition  under  sec- 
tions 1675  and  1676  of  the  Code  of  Civil  Procedure;  Hitchcock  v.  Judge 
of  Probate,  99  Mich.  130,  holding  that  the  judge  of  probate  has  no 
power  to  set  aside  his  own  adjudications  and  grant  rehearings;  notes 
to  48  Am.  Dec.  746,  747,  on  conclusiveness  of  decrees  of  distribution  in 
California;  73  Am.  Dec.  560,  on  jurisdiction  of  chancery  over  settle- 
ment of  estates;  note  to  41  Am.  St.  Rep.  141,  on  partition  in  connection 
with  distribution  of  estates  of  decedents;  note  to  60  Am.  St.  Rep.  634, 
on  vacating  of  judgments. 

Presumption  is  that  all  matters  decided  by  a  decree  were  heard  and 
determined,  p.  457. 

Cited  in  Crew  v.  Pratt,  119  Cal.  149,  to  same  effect 

63  Cal.  458-460.    ESTATE  OF  BEECH. 

Person  Entitled  to  Serve  as  Administrator  must  be  a  bona  fide  resi- 
dent, and  a  nonresident  cannot  name  a  substitute,  p.  459. 

Approved  in  Estate  of  Hyde,  64  Cal.  228;  Estate  of  Allen,  78  Cal. 
586,  holding  that  married  women  could  neither  serve  as  nor  nominate 
an  administrator;  Estate  of  Harrison,  135  Cal.  8,  quoting  Estate  of 
Richardson,  120  Cal.  344;  Estate  of  Brundage,  141  Cal.  541,  542,  deny- 
ing right  of  assignee  of  nonresident  daughter  of  decedent  as  against 
decedent's  resident  son;  Estate  of  Bedell,  97  CaL  342,  holding  that, 
under  section  1365  of  the  Code  of  Civil  Procedure,  a  nonresident  hus- 
band or  wife  might  nominate  an  administrator;  Estate  of  Bergin,  100 
Cal.  378,  holding  that  the  principal  case  did  not  apply  to  a  for- 
eign will  under  which  a  resident  devisee  applied  for  letters  to 
which  he  was  entitled.  Semble,  whether  the  public  administrator  is 
under  any  circumstances  entitled  to  letters  of  administration  of  a  tijv- 
eign  will;  Estate  of  Muersing,  103  Cal.  587,  to  same  effect  as  principal 
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case;  Estate  of  Donovan,  104  Cal.  624,  as  to  requisites  to  enable  a  party 
to  nominate  an  administrator;  Estate  of  Richardson,  120  Cal.  346,  a 
resident  executor  of  a  foreign  will  cannot  nominate  a  substitute. 

63  Cal.  460-462.    CROWLEY  ▼.  DAVIS. 

Railroad  on  Public  Street  cannot  be  enjoined  by  owner  of  property 
abutting  on  street,  unless  he  will  suffer  special  injury  not  merely  greater 
in  degree  than  the  general  public,  p.  462. 

Approved  in  Hogan  v.  Central  Pacific,  71  Cal.  87;  McCloskey  v.  Krel- 
ing,  76  Cal.  513,  applying  ruling  to  a  wooden  building  built  in  violation 
of  the  fire -limit  ordinance. 

63  Cal.  464-467.    KANS  ▼.  DESMOND. 

Justices'  Courts. — Judgment  carries  no  presumption  in  its  favor,  and 
all  jurisdictional  facts  must  be  shown,  p.  467. 

Cited  in  Fisk  v.  Mitchell,  124  Cal.  360,  as  to  proof  of  service  of  sum- 
mons; Brann  v.  Blum,  138  Cal.  659,  noted  under  Card  well  v.  Sabichi, 
59  Cal  490;  Eltzroth  v.  Ryan,  89  Cal.  140,  holding  absence  of  proof  of 
service  of  summons  sets  up  presumption  that  the  judgment  is  void; 
Hunter  v.  Eddy,  11  Mont.  264,  holding  that  a  statement  of  confession 
of  judgment  on  the  justice's  docket  is  a  conclusion  and  no  proof  of 
jurisdiction;  Lonsdale  v.  License  Commrs.,  18  R.  L  12,  stating  rules 
applicable  to  courts  of  limited  jurisdiction. 

Gift  by  Husband  to  Wife  is  good  as  between  the  parties  and  as  to 
an  the  world,  except  existing  creditors  and  bona  fide  subsequent  pur- 
chasers without  notice,  p.  466. 

Cited  in  Darville  v.  May  hall,  128  Cal.  618,  as  to  proof  necessary  on 
justification  for  seizure  of  property  of  third  person;  Wilhoit  v.  Lyons, 
98  CaL  413,  holding  that  an  assignment  for  the  benefit  of  creditors, 
though  wrongly  recorded,  is  good  as  against  subsequent  creditors;  Farr 
V.  Swigart,  13  Utah,  156,  to  same  effect  as  the  principal  case;  note  to 
79  Am.  Dec  206,  on  fraudulent  conveyance  is  void  only  as  against  cred- 
itors. 

63  Cal.  467-470.     SAN  FRANCISCO  ▼.  CENTRAL  PACIFIC  CO.     40 
Am.  St.  Rep.  98. 

Taxation. — Steamers  used  solely  for  conveying  railroad  cars  across 
San  Francisco  bay  did  not  form  part  of  the  roadbed,  and  should  be 
assessed  by  the  local  assessor,  not  by  the  state  board  of  equalization, 
p.  469. 

Cited  in  Standard  Ins.  Co.  v.  Langston,  60  Ark.  385,  as  to  meaning 
of  the  term  "roadbed";  Germania  etc.  Co.  v.  San  Francisco,  128  Cal. 
593,  discussing  taxation  of  railroad  bonds;  Chicago  etc  Co.  v.  Cass  Co., 
8  K.  Dak.  20,  noted  under  San  Francisco  etc.  Co.  v.  Board,  60  Cal.  12; 
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Santa  Clara  Co.  v.  Southern  Pacific,  118  U.  S.  413;  California  v.  FlMnfle 
Railroads,  127  U.  S.  33,  both  affirming  the  principal  case. 

63  Cal.  470-473.    SAN  FRANCISCO  y.  FRY. 

Taxation. — Shares  owned  by  a  citizen  and  resident  of  the  state  in 
mining  corporations  constituted  under  the  laws  of  California,  but  whose 
tangible  property  is  in  another  state,  are  taxable  in  California,  p.  473. 

Cited  in  San  Francisco  v.  Flood,  64  Cal.  507,  to  same  effect;  People 
V.  National  Bank,  123  Cal.  60,  69  Am.  St.  Rep.  37,  and  Germania  etc. 
Co.  V.  San  Franoisco,  128  Cal.  596,  noted  under  People  v.  Badlam,  67 
Cal.  594;  San  Francisco  v.  Mackey,  22  Fed.  Rep.  605,  607,  10  Saw.  435, 
438,  holding  that  the  "situs"  of  incorporeal  shares  of  stock  for  the 
purposes  of  taxation  follows  the  person  of  the  owner;  note  to  56  Am. 
Dec.  531,  on  corporate  personal  property,  where  taxed. 

63  Cal.  473-478.    DEAN  y.  SUPERIOR  COURT. 

Probate  Final  Decree  cannot  be  set  aside  for  fraud  after  six  montha; 
the  only  remedy  is  by  appeal  or  by  suit  in  equity,  pp.  477,  478. 

Cited  to  same  effect  in  Est«»ie  of  Cahalan.  70  Cal.  607;  Curtis  v. 
Schell,  129  Cal.  216,  79  Am.  St.  Rep.  112,  noted  under  Estate  of  Hud- 
son, 63  Cal.  454;  Silva  y.  Santos,  138  Cal.  541,  sustaining  power  of 
equity  court  to  compel  accounting  by  guardian  where  settlement  of 
account  had  been  procured  by  fraud;  Estate  of  Rose,  80  Cal.  170,  hold- 
ing that  an  order  settling  the  administrator's  account  was  appealable 
under  subdiyision  3  of  section  963  of  the  Code  of  Civil  Procedure; 
Moore  y.  Superior  Court,  86  Cal.  496,  holding  that  an  order  substitut- 
ing a  trustee  could  not  be  set  aside  after  six  months;  Lataillade  v. 
Orena,  91  Cal.  577,  25  Am.  St.  Rep.  223,  holding  that  fraud  in  obtaiuiiiff 
a  decree  of  settlement  of  accounts  and  discharge  of  administrator  was 
ground  for  the  interposition  of  equity;  Wickersham  y.  Comerford,  96 
Cal.  440,  as  to  what  was  a  sufficient  averment  of  fraud  to  support  an 
action  to  set  aside  a  decree  granting  a  homestead;  Hubbard  v.  Urton, 
67  Fed.  Rep.  421,  as  to  a  suit  maintainable  by  the  heirs,  after  final 
settlement  and  discharge;  notes  to  48  Am.  Dec.  746,  747,  on  conclusive- 
ness of  decrees  of  distribution  in  California;  note  to  73  Am.  Dec.  560, 
on  jurisdiction  of  chancery  over  settlement  of  estates. 

63  Cal.  478-480.    STRATHERN  y.  DAEIN. 

Appeal — Defective  Transcript. — ^When  the  record  contains  no  bill  of 
exceptions  or  statement,  nor  any  papers  identifiable  as  used  on  hearing 
the  motion,  the  conclusive  presumption  is  in  favor  of  the  order,  and  it 
will  not  be  reviewed,  p.  479. 

Cited  and  approved  in  Larkin  v.  L'arkin,  76  Cal.  324;  Cleland  v.  Wal- 
bridge,  78  Cal.  360,  holding  that  an  order  striking  out  an  amended  com- 


3177  Notes  on  California  Reporta.  03  Cal.  483-497 

plaint  18  not  itself  appealable;  it  may  be  reviewed  on  appeal  from  the 
judgment,  but  there  must  be  a  bill  of  exceptions. 

83  Cal  483-485.    WOLFORD  ▼.  LTON  ETC.  M6.  CO. 

Death  by  Negligence. — ^Verdict  for  nominal  damages  will  be  vacated 
as  inadequate,  p.  485. 

Cited  in  Turner  v.  Hearst,  137  Oal.  235,  noted  under  M»riani  y. 
Dougherty,  46  GaL  26. 

63  Cal.  485-489.    SAN  FRANCISCO  y.  TALBOT. 

Assessment  is  a  ministerial,  not  a  judicial,  act,  p.  489. 
Cited  to  same  effect  in  Ford  v.  McGregor,  20  Nev.  451. 

63  Cal.  490.    CHAPMAN  y.  STONEHAN. 

GoYemor  has  Power  to  investigate  official  acts  of  prison  directors, 
and  prohibition  will  not  lie,  p.  490. 

Distinguished  in  State  v.  Board,  19  Wash.  15,  granting  writ  against 
trial  of  teacher  where  member  of  board  was  disqualified  by  prejudice. 

63  Cal.  491-492.    EX  PARTE  RATE. 

Unlawful  Imprisonment  only  occurs  when  the  proceedings  of  an  in- 
ferior court  are  void,  p.  492. 

Cited  in  Ex  parte  Dela,  25  Nev.  350,  noted  under  In  re  Ring,  28  Cal. 
253;  note  to  91  Am.  Deo.  554,  on  imprisonment,  when  not  unlawful 

63  CaL  493-494.    BOYD  Y.  SLAYBACK. 

Delivery  of  Deed  is  essential  to  its  validity.  No  presumption  of 
delivery  arises  from  signature  and  acknowledgment,  p.  494. 

Explamed  in  Ward  y.  Dougherty,  75  Cal.  243,  7  Am.  St.  Bep.  154, 
the  dedsion  as  to  presumption  in  the  principal  case  referred  only  to 
the  fact  of  delivery.  Approved  in  Leonard  v.  Kebler's  Admr.,  50  Ohio 
St.  453,  being  an  instance  of  an  assignment  executed  but  never  de- 
livered, and  which  passed  no  title. 

63  CaL  494-497.    MERRILL  v.  HTJRLBURT. 

Assignee  in  Insolvency  is  a  successor  in  interest  of  the  creditors,  and 
a  person  upon  whom  the  estate  of  the  Insolvent  devolves  in  trust  for 
the  benefit  of  others  than  himself,  within  the  meaning  of  section  3440 
of  the  Civil  Code  relating  to  fraudulent  transfers,  p.  497. 

Approved  in  Brown  v.  Bank  of  Napa,  77  Cal.  546;  Buggies  v.  Can- 
nedy,  127  Cal.  304,  as  to  action  to  vacate  chattel  mortgage  because 
improperly  recorded;  distinguished  in  First  Nat.  Bank  v.  Menke,  128 
CaL   108,  and  held  inapplicable  to   assignee  for  benefit  of   creditors; 
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Francisco  v.  Aguirre,  94  Cal.  185,  holding  that  actual  delivery  and 
change  of  possession  is  required,  as  the  assignee  is  not  one  on  whom  the 
estate  devolves  by  operation  of  law. 

Transfer  of  Possession  does  not  arise  when  the  property  is  left  with 
the  vendor  for  safe  custody,  p.  497. 

Cited  in  note  to  97  Am.  Dec  342,  on  change  of  possession. 
General  Citation.— Walters  v.  Ratliff,  10  Okla,  275. 

63  Cal.  497-498.    HOLMES  y.  HcCLEARY. 

Appeal — ^Interlocntory  Order. — ^An  order  denying  a  motion  to  vacate 
an  order  denying  a  previous  motion,  and  for  a  new  trial  of  the  latter 
motion,  is  not  appealable,  p.  498. 

Cited  in  Sharon  v.  Sharon,  67  Cal.  201,  holding  that  all  interlocutory 
orders,  except  those  specified  in  section  939  of  the  Code  of  Civil  Pro- 
cedure, are  unappealable;  Reay  v.  Butler,  69  Cal.  586,  to  same  effect 
as  to  an  order  refusing  to  vacate  a  judgment;  Tripp  y.  Santa  Rosa 
Street  R.  R.,  69  Cal.  632,  to  same  effect;  Eureka  R.  R.  Co.  y.  McGrath, 
74  Cal.  51,  to  same  effect;  Goyhinech  v.  Goyhinech,  80  Cal.  409,  holding 
that  when  a  judgment  or  order  is  itself  appealable,  the  appeal  must 
be  taken  from  such  judgment  or  order,  and  not  from  a  subsequent 
order  refusing  to  set  it  aside;  Harper  v.  HUdreth,  99  Cal.  269,  to  same 
effect;  Insurance  Co.  v.  Weber,  2  N.  Dak.  246,  to  same  effect. 

63  Cal.  499.    FREEMAN  ▼.  STEPHENSON. 

Verdict  of  Jury  in  an  equity  case  is  only  advisory,  and  the  finding 
of  the  court  determines  the  fact,  p.  499. 

Cited  in  Wallace  v.  Maples,  79  Cal.  438,  where  the  court  disregarded 
the  findings  of  the  jury  and  rendered  contrary  findings  of  its  own; 
Harris  v.  Lloyd,  11  Mont.  399,  28  Am.  St.  Rep.  480,  to  same  effect  as 
the  principal  case. 

63  Cal.  500,  501.    WATKINS  v.  DEGENER. 

Affidavit  of  Merits  which  read  that  "I  have  fully  and  fairly  stated 
the  case  in  this  action  to  my  attorney  and  coimsel"  is  sufiScient,  p.  501. 

Cited  in  People  v.  Larue,  66  Cal.  236,  where  the  words  "his  case" 
were  insufficient,  not  the  same  as  stating  "the  case";  Nolan  v.  McDuflSe, 
125  Cal.  336,  holding  affidavit  sufficient. 

Change  of  Venue. — The  right  is  absolute  when  the  defendant  sat- 
isfies the  court  of  his  residence,  and  at  the  time  he  appears  and  answers 
or  demurs,  files  an  affidavit  of  merits  and  demand  of  change,  pp.  500, 
501. 

Cit^d  in  Hennessy  v.  Nicol,  105  Cal.  141,  to  same  effect  and  that  the 
court  cannot  impose  terms;  Thurber  v.  Thurber,  113  Cal.  610,  to  same 
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effect;  Yore  v.  Murphy,  10  Mont.  311,  to  same  effect;  McDonnell  v. 
Collins,  19  Mont.  373,  to  same  effect;  Elam  ▼.  Griffin,  19  Nev.  443, 
showing  how  the  right  is  waived  or  lost. 

ea  CaL  501-503.    CANNEY  ▼.  S.  P.  ETC.  CO. 

Physician  cannot  RecoTer  for  services  rendered  injured  railroad  em- 
ployee when  not  employed  by  company,  p.  502. 

To  same  effect  in  Thomas  etc.  Ck>.  v.  Prather,  65  Ark.  32,  denying 
recovery  on  similar  facts;  note  to  Baxter  v.  Camp,  71  Am.  St.  Rep.  194, 
on  contracts  for  benefit  of  third  persons. 

63  CaL  503-505.    CUHMIN6S  ▼.  HOWARD. 

Demand  not  Necessary  when  money  becomes  due  under  contract  on 
the  happening  of  a  particular  event,  p.  505. 

Cited  in  Melone  v.  Davis,  67  Gal.  281,  to  the  like  effect  as  to  a  sum 
ordered  to  be  paid  by  an  administrator  within  ten  days  from  a  fixed 
date. 

63  Cal.  505-509.    THOMPSON  ▼.  WHITE. 

New  Trial  is  the  proper  mode  to  review  the  action  of  the  trial  court 
upon  an  issue  of  fact,  whether  at  law  or  in  equity,  p.  509. 

Cited  to  same  effect  in  Pico  v.  Sepulveda,  66  Gal.  337,  as  to  a  motion 
to  amend  the  findings  after  a  decree  has  been  entered;  Hawxhurst  v. 
Rathgeb,  119  Gal.  533,  63  Am.  St.  Rep.  143,  to  same  effect. 

InterU/cntory  Decrees  may  be  made  in  equity  cases,  and  are  review- 
able on  appeal  from  the  final  judgment,  p.  509. 

Cited  in  same  case,  76  Gal.  381,  383,  a  second  appeal  on  retrial  of 
same  case;  Watson  v.  Sutro,  77  Gal.  611,  holding  that  interlocutory 
decrees  are  not  by  themselves  appealable,  except  in  the  cases  provided 
by  statute;  Fox  v.  Hale  and  Norcross  Co.,  112  Gal.  571,  doubting 
whether  more  than  one  judgment  in  a  suit  in  equity  could  be  entered. 

63  Cal.  514-517.    HAVEN  v.  HAWS. 

Pre-emption  to  an  entire  quarter  section  can  be  initiated  by  an  act 
of  settlement  on  part,  the  other  part  being  inclosed  and  cultivated  by 
another  person  before  and  at  the  time  the  attempt  to  pre-empt  begins, 
p.  517. 

Approved  in  Whittaker  v.  Pendola,  78  Cal.  298,  to  same  effect,  and 
that  the  whole  premises  can  be  recovered  in  ejectment  against  a  tres- 
passer who  has  held  part  under  an  inclosure;  Kitts  v.  Austin,  83  Cal. 
170,  to  same  effect  as  Whittaker  v.  Pendola,  supra;  Caldwell  v.  Bush, 
6  Wyo.  360,  discussing  Whittaker  v.  Pendola,  78  Gal.  298. 
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63  Gal.  517-520.    EELLEY  y,  DESMOND. 

Execution  Sale. — Purchaser  is  only  concerned  with  the  judgment,  ex- 
ecution,  and  sale  as  evidenced  by  his  deed,  p.  519. 

Mentioned  in  note  to  99  Am.  Dec.  448,  on  validity  of  title  of  pur- 
chaser at  sheriff's  sale. 

63  Cal.  520-524.     HcCLELLAN  y.  DOWNEY. 

Final  Account — Notice. — Recital  in  decree  of  final  distribution  that 
proper  notice  of  the  time  and  place  of  hearing  had  been  given  is  con- 
clusive, but  subject  to  the  usual  review  on  appeal,  p.  523. 

Cited  in  Estate  of  Sbarboro,  70  Cal.  149,  to  same  effect. 

Decree  of  Final  Distribution  is  conclusive  on  the  administrator  and 
his  sureties,  p.  523. 

Cited  in  Treweek  v.  Howard,  105  Cal.  445,  to  same  effect;  notes  to 
48  Am.  Dec.  746,  747,  on  conclusiveness  of  decrees  of  distribution. 

63   Cal.   524-537.     SAN   FRANCISCO   ▼.   SPRING   VALLEY   WATER 
WORKS  COMPANY. 

Taxation — Capital  Stock. — ^Where  prior  to  the  constitution  of  1879, 
all  the  tangible  property  of  a  corporation  has  been  assessed,  and  all 
the  shares  of  its  capital  stock  are  owned  and  held  by  third  persons,  it 
is  not  liable  for  taxes  assessed  on  "capital"  or  upon  capital  stock,  p. 
528. 

Cited  in  note  to  91  Am.  Dec.  616;  note  to  99  Am.  Deo.  384,  on  meaning 
of  capital  stock. 

63  Cal.  538-543.    PIERCE  y.  WHITING. 

Undertaking  to  Release  Attachment. — ^Demand  on  principal  and  sure- 
ties must  be  made  before  suit,  pp.  540-543. 

Cited  in  Cobum  v.  Brooks,  78  Cal.  448,  distinguishing  between  suit  on 
imdertaking  to  release  attachment,  and  on  an  undertaking  given  under 
section  1254  of  the  Code  of  Civil  Procedure;  Carter  v.  Mulrein,  82  Cal. 
169,  16  Am.  St.  Rep.  100,  holding  that  sureties  on  statutory  bonds  can 
stand  on  the  express  terms  of  their  undertakings;  Ogden  v.  Davis,  116 
Cal.  36;  Curtin  v.  Harvey,  120  Cal.  621,  to  same  effect  as  Carter  v. 
Mulrein,  supra.  Cited  in  Stevenson  .v.  Palmer,  14  Colo.  571,  20  Am.  St. 
Rep.  209,  but  to  what  point  is  not  apparent. 

Recitals  in  undertaking  are,  as  between  the  parties  thereto,  conclu- 
sive evidence  of  the  facts  recited,  p.  540. 

Cited  in  Lambert  v.  Haskell,  80  Cal.  617,  as  to  a  recital  of  the  pend- 
ency of  a  suit,  to  what  extent  binding  the  sureties;  Alaska  Imp.  Co. 
V.  Hirsch,  119  Cal.  256,  to  same  effect  as  to  previous  issue  of  a  tem- 
porary  restraining   order.     Distinguished   in   Murphy   v.   Montadon,    2 
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Idaho,  1051,  35  Am.  St.  Rep.  281,  holding  that  the  estoppel  did  not 
extend  to  fraud  in  the  affidavit  on  which  the  attachment  was  issued. 
Cited  in  Parrott  v.  Kane,  14  Mont.  30,  showing  that  the  estoppel  ex- 
tended to  a  question  of  jurisdiction,  when  raised  for  the  first  time  in 
the  appellate  court;  Cooper  v.  Davis  Mill  Co.,  48  Neb.  425,  also  to  the 
point  that  the  surety  is  bound  by  the  terms  of  the  bond. 

Surety  on  Bond  is  entitled  to  stand  on  its  precise  terms,  p.  543. 

Cited  in  Tally  v.  Parsons,  131  Cal.  518,  applying  rule  to  sureties  on 
building  contract. 

63  Cal.  544-545.    PEOPLE  y.  WONG  AH  TEAK. 

Justifiable  Homicide. — ^When  an  assailant  really  and  in  good  faith 
declines  further  struggle,  he  may  justify  a  subsequent  killing,  as  if  he 
had  not  been  the  original  aggressor,  p.  545. 

Cited  as  stating  the  true  rule  in  People  v.  Conkling,  HI  Cal.  627. 

63  CaL  545-547.    SOUTHARD  v.  McBROWN. 

Execution  sale  under  judgment  which  has  been  assigned  for  value 
prior  to  levy  passes  no  title,  though  assignment  not  filed,  pp.  546-547. 

Approved  in  Curtin  v.  Kowalsky,  145  Cal.  435,  following  rule. 

63  Cal.  547-549.    SANFOIU)  y.  INSURANCE  ASSOCIATION. 

Insurance. — Performance  or  nonperformance  of  an  act  does  not  in- 
volve forfeiture  of  the  policy,  unless  specially  provided,  p.  549. 

Cited  in  Warwick  v.  Supreme  Conclave,  107  Ga.  127,  holding  for- 
feiture of  benefit  certificate  not  established  under  facts  stated;  Hobbs 
V.  Iowa  Ben.  Assn.,  82  Iowa,  111,  31  Am.  St.  Rep.  469,  holding  that  a 
by-law  defining  certain  occupations  as  ^eztra  hazardous''  oould  not  be 
read  into  the  contract  of  insurance. 

63  Cal.  550-553.    BERSON  y.  NUNAN. 

Replevin. — Judgment  must  be  in  the  alternative  form*  prescribed  by 
section  667  of  the  Code  of  Civil  Procedure,  p.  552. 

Cited  in  Brichman  v.  Ross,  67  Cal.  606,  to  same  effect;  Stewart  v. 
Taylor,  68  Cal.  6;  Washburn  v.  Huntington,  78  Cal.  578;  Arzaga  v. 
Villalba,  85  Cal.  195;  Cook  v.  Aguirre,  86  Cal.  483.  Doubted  and  not 
followed  in  Claudius  v.  Aguirre,  89  Cal.  506.  Cited  in  Thompson  v. 
Laughlin,  91  Cal.  315,  316,  holding  that  a  judgment  in  the  alternative 
form  did  not  entitle  the  party  to  both  property  and  value. 

Chattel  Mortgage. — ^Recording  is,  under  section  2957  of  the  Code  of 
Civil  Procedure,  the  equivalent  of  an  immediate  delivery  and  continued 
change  of  possession,  and  a  recorded  mortgage  passes  the  legal  title, 
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and  subsequent  purchasers  and  encumbrancers  are  bound  by  the  notice 
which  it  imparts,  p.  552. 

Cited  and  approved  in  Beamer  v.  Freeman,  84  Cal.  567;  Chittenden 
V.   Pratt,  89   Cal.    183,  holding   that   a   subsequent   encumbrancer   was 
charged  with  notice  that  the  legal  title  was  in  the  mortgagee;  Cardenas 
V.  Miller,  108  Cal.  258,  49  Am.  St.  Rep.  89,  holding  that  recording  the 
instrument  takes  the  place  of  delivery  of  possession  of  the  mortgaged 
chattels.    Distinguished  and  explained  in  Fassett  v.  Wise,  115  Cal.  325, 
326,  in  dissenting  opinion  of  Caroutte,  J.    Cited  in  Alferitz  ▼.  Ingalls, 
83  Fed.  Rep.  971,  972,  as  an  instance  of  a  decision  following  the  com- 
mon-law rule  that  a  chattel  mortgage  operates  to  transfer  the  legal 
title  to  the  mortgagee.     Note:    The  decisions  in  this  state  as  to  the 
effect  of  a  chattel  mortgage  upon  the  legal  title  are  hopelessly  at  va- 
riance.    In  the  above-mentioned  cases,  down  to  that  in  115  Cal.  325, 
which  was  decided  in  Bank,  December  14,  1896,  it  seems  to  have  been 
held  in  language  more  or  less  distinct  that,  as  is  said  in  the  principal 
case  (decided  in  June,  1883),  the  mortgage  "passes  the  title."    But  in 
the  later  cases  of  Bank  of  Ukiah  v.  Moore,  106  Cal.  673,  after  stating, 
p.  680,  that  in  many  of  the  states  it  was  held,  as  at  common  law,  that 
a  mortgage  of  personal  property  transfers  the  title,  the  court  says: 
"Such  is  not  the  rule  in  this  state."    Again,  in  Shoobert  v.  De  Motta, 
112  Cal.  215,  the  court  says,  p.  218:     "Prior  to  1872  the  giving  of  a 
chattel  mortgage  in  this  state  vested  the  mortgagee  with  the  title  to 
the  property  mortgaged.    .    .    .    The  Civil  Code,  however,  went  into  . 
effect  that  year,  and  under  its  provisions  the  mortgagor  is  not,  by  the 
execution  of  the  chattel  mortgage,  divested  of  his  title  to  the  property, 
but  still  remains  its  owner,  while  the  mortgagee  has  only  a  lien  thereon, 
citing  Civil  Code,  section  2888.     It  may  be  that  the  decision  was  in- 
tended to  have  reference  only  to  the  particular  chattel  mortgage  there 
in  question,  one  of  livestock,  it  being  doubted  whether  such  mortgage 
covered  the  natural  increase  of  the  stock,  but  the  opinion  lays  down 
the  proposition  in  general  terms  as  applicable  to  all  chattel  mortgages. 
Overruled  in  Alferitz  v.  Borgwardt,  126  Cal.  207,  holding  title  not  to 
pass,  Ruggles  v.  Cannedy,   127  Cal.  296,  311,  noted  under  Martin  v. 
Thompson,  63  Cal.  3;  Flinn  v.  Ferry,  127  Cal.  652,  in  point  that  mort- 
gagee may  maintain  replevin  where  entitled  to  possession  under  the 
contract;  and  cf.  Erreca  v.  Meyer,  142  Cal.  311,  stating  effect  of  Claudius 
v.  Aguirre,  89  Cal.  501,  on  main  case. 

Levy  on  Chattels  covered  by  a  recorded  mortgage  is  unauthorized 
without  first  paying  the  mortgage  debt,  p.  552. 

Cited  in  Keith  v.  Haggart,  4  Dak.  Ter.  452,  to  same  effect,  and  that 
the  sheriff  is  liable  in  damages. 

Replevin. — Judgment,  not  in  the  alternative  form,  may  b6  remanded 
for  correction,  p.  553. 

Cited  in  Johnson  v.  Fraser,  2  Idaho,  378,  to  same  point. 


3183  Notes  on  California  Reports.  13  Cal.  563-677 

63  Gal.  553.     BUELL  v.  D0D6B. 

Change  of  Venue. — ^Affidavit  of  merits  held  sufficient,  p.  653. 

Cited  in  Nolan  v.  McDuffie,  125  Cal.  336,  noted  under  Watkins  v. 
Degener,  63  Cal.  500. 

63  CaL  554-563.    JOHNSON  v.  SAN  FRANCISCO  SAVINGS  UNION. 

Guardian  ad  Litem  of  an  infant  defendant  cannot  be  appointed  until 
the  summons  has  been  served  on  the  infant,  p.  563. 

Cited  in  McCloskey  v.  Sweeney,  66  Cal.  53,  to  same  effect;  also  in 
Redmond  ▼.  Peterson,  102  Cal.  599,  41  Am.  St.  Rep.  206,  to  same  point; 
Phelps  ▼.  Heaton,  79  Minn.  484,  holding  all  proceedings  void  unless 
infant  has  first  been  served. 

Foredoanre  of  Mortgage  on  Commnnity  Property  made  by  surviving 
husband  after  the  death  of  wife,  the  children  are  necessary  parties, 
p  563. 

Sustained  in  S.  C,  75  Cal.  141,  7  Am.  St.  Rep.  133,  being  a  second 
appeal  from  a  retrial  of  the  case;  Von  Rosenberg  v.  Perrault,  6-  Idaho, 
726,  728,  where  husband  sold  lands  belonging  to  community  estate, 
existence  of  community  debts  and  necessity  for  sale  will  be  presumed 
after  long  lapse  of  time. 

63  CaL  664-670.    FERRSA  y.  CHABOT.    S.  C.  121  Oal.  i^t  238. 

A  judgment  is  not  evidence  of  any  matter  incidentally  cognizable 
in  the  action  in  which  it  was  rendered,  or  collateral  to  it,  or  inferable 
from  it  by  argument,  or  which  rests  in  evidence,  p.  570. 

Cited  in  Graves  v.  Hebbron,  125  Cal.  406,  noted  imder  People  v.  Frank, 
28  Cal.  507;  Sanders  v.  Simcich,  65  Cal.  54,  applying  the  ruling  to  a 
statement  in  letters  of  administration  upon  a  wife's  estate  that  she 
was  the  surviving  wife  of  her  husband;  held,  the  fact  must  be  proved 
aliunde;  and  see  Walton  y.  Campbell,  51  Neb.  793,  discussing  breach 
of  covenant  of  warranty. 

63  Cal.  675-677.    HALLIDIE  y.  SUTTER  STREET  RAILROAD  COM- 
PANY. 

Ezecntory  Contract  requires  delivery  by  seller  and  acceptance  by 
buyer.  Until  acceptance,  there  is  no  sale,  and  title  does  not  pass,  p. 
577. 

Cited  in  Exhaust  Ventilator  Co.  v.  Chicago  etc.  R.  R.  Co.,  66  Wis. 
227,  to  same  effect,  where  machinery  is  guaranteed  to  do  certain  work, 
and  is  not  to  be  paid  for  imtil  satisfactory,  there  is  no  sale  if  it  prove 
unsatisfactory;  Silsby  Mfg.  Co.  v.  Town  of  Chico,  24  Fed.  Rep.  894, 
11  Saw.  184,  where,  under  a  contract  that  an  article  to  be  made  and 
delivered  shall  be  satisfactory,  held,  "it  must  be  satisfactory  to  the 
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purchaser,"  or  he  is  not  required  to  take  it;  note  to  74  Am.  Dec  65& 
on  rescission  by  mutual  agreement. 

63  Cal.  678581.    JOHNSON  ▼.  SUPERIOR  COURT. 

In  California  the  punishment  for  contempt  has  been  regulated  bj 
statute.  A  party  in  contempt  cannot  be  denied  process  of  the  court 
to  enable  him  to  obtain  testimony,  pp.  579,  580. 

Cited  in  Estate  of  Jessup,  81  Cal.  482,  affirming  the  right  of  the  leg- 
islature to  control  and  provide  for  the  procedure  of  the  courts  in  respect 
even  to  their  inherent  powers,  as  in  the  matter  of  contempt;  Foley  v. 
Foley,  120  Cal.  39,  42,  65  Am.  St.  Rep.  151,  154,  limiting  the  right  of  the 
court  to  refuse  to  permit  a  defendant  to  answer  because  he  had  failed 
to  obey  its  order  for  alimony,-  Gordon  v.  Gordon,  141  111.  163,  33  Am. 
St.  Rep.  295,  holding  that  a  defendant  in  contempt  could  not  be  deprived 
of  his  right  to  answer  in  divorce  suit;  McMahin  v.  McMahin,  68  Mo. 
App.  61,  to  same  effect;  Larson  v.  Larson,  9  S.  Dak.  3,  to  same  effect; 
but  see  State  v.  Tugwell,  19  Wash.  248,  sustaining  contempt  proceed- 
ings for  newspaper  publication;  Bachelor  v.  Bachelor,  30  Wash.  642, 
failure  of  defendant  in  divorce  suit  to  pay  alimony  does  not  warrant 
court  in  striking  answer. 

Before  a  party  can  be  brought  into  contempt  for  not  complying  with 
an  order  of  court,  he  must  be  served;  delivery  to  a  person  out  of  the 
state  of  a  certified  copy  of  the  order  is  not  service,  p.  580. 

Cited  in  Hennessy  v.  Nicol,  105  Cal.  142,  to  same  effect;  Larson  v. 
Larson,  9  S.  Dak.  5,  to  same  effect;  State  v.  Clancy,  24  Mont.  363,  noted 
under  Batchelder  v.  Moore,  42  Cal.  412;  State  v.  Downing,  40  Or.  325, 
though  affidavit  filed  as  basis  for  contempt  proceedings  should  show 
facts  constituting  contempt,  that  disobeyed  order  had  been  served  on 
defendant,  or  that  he  had  personal  knowledge  or  notice  of  it,  and  that 
demand  for  compliance  had  been  made  by  authorized  person,  want  of 
some  of  these  allegations  may  be  supplied  by  answer. 

63  Cal.  681-584.    DAVIS  v.  SUPERIOR  COURT. 

Constitutionality  of  statute  cannot  be  inquired  into,  on  mandamus, 
p.  582. 

Cited  in  Thoreson  v.  State  Board,  19  Utah  31,  granting  writ  accord- 
ingly. 

Municipal  Court  of  Appeals. — "So  order  is  necessary  for  a  transfer 
of  a  cause  from  the  county  court,  p.  583. 

Approved  in  Millard  v.  Yee  Teen,  63  CaL  585. 

63  Cal.  586-598.    UNGER  ▼.  MOONEY.    49  Am.  Rep.  100. 

Adverse  Possession. — Five  necessary  elements  are:  1.  Actual  oeea- 
pation,  open  and  notorious;  2.  Must  be  hostile  to  plaintiff's  title;  8. 
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Held  under  claim  of  title,  exclusive  of  any  other  right,  as  one's  own; 
4.  Continuous  for  five  years  prior  to  commencement  of  action;  5.  Pay- 
ment of  taxes  (since  1878),  p.  692. 

Cited  in  Nathan  v.  Dierssen,  146  Cal.  67,  following  rule;  Bree  v. 
Wheeler,  129  Oal.  147,  noted  under  American  Co.  v.  Bradford,  27  Cal. 
368;  AndruB  y.  Smith,  133  Cal.  79,  holding  such  possession  proved; 
Churchill  v.  Louie,  136  Cal.  611,  quoting  Oneto  v.  Restano,  78  Cal.  374; 
but  cf.  Altschul  V.  (^Neil,  36  Or.  207,  218,  holding  aliter;  Montecito 
Valley  Co.  v.  Santa  Barbara,  144  Cal.  696,  697,  holding  prescriptive 
right  to  water  shown,  and  sustaining  pleading  of  such  prescription; 
Kerns  v.  McKean,  66  Cal.  417,  as  to  element  No.  2;  Thomas  v.  England, 
71  Cal.  468,  applying  the  ruling  to  a  right  of  way  claimed  by  prescrip- 
tion; Water  Co.  v.  Richardson,  72  Cal.  603,  applying  the  ruling  to  a 
daim  of  prescriptive  right  of  water;  Oneto  v.  Restano,  78  Cal.  376, 
holding  that  the  evidence  must  show  the  possession  to  have  been  ad- 
verse; Archbishop  v.  Shipman,  79  Cal.  294,  as  to  element  No.  3,  and 
holding,  where  property  is  purchased  by  one  who  is  aUo  a  corporation 
sole,  there  can  be  no  adverse  possession  by  the  individual,  as  a  cor- 
poration as  against  the  title  of  the  individual;  De  Frieze  ▼.  Quint,  94 
Cal.  663,  28  Am.  St.  Rep.  166,  as  to  element  No.  1,  in  a  daim  of  adverse 
possession  under  a  tax  sale  to  swamp  and  overflowed  land;  SuUivan 
V.  Zeiner,  98  Cal.  361,  holding  that  the  acts  constituting  t^e  adverse 
use  must  be  of  such  a  nature  as  to  give  a  cause  of  action  in  favor  of 
the  person  against  whom  the  acts  are  performed;  Echols  v.  Hubbard, 
90  Ala.  316,  holding  that  ten  years'  continuous  adverse  possession  be- 
fore suit  brought  will  support  or  defeat  ejectment;  Hoffman  v.  White, 
90  Ala.  366,  to  same  effect  as  to  the  location  of  a  division  fence;  Trufant 
V.  White  &  Co.,  99  Ala.  634,  holding  that  when  title  has  been  acquired 
by  adverse  possession,  it  may  be  lost  by  a  subsequent  recognition  for 
the  statutory  period  of  the  title  of  the  legal  holder;  Peter  v.  Stephens, 
11  Mont.  121,  28  Am.  St.  Rep.  460,  as  to  element  No.  3,  and  that  the 
intention  of  the  party  in  adverse  holding  is  a  vital  element;  note  to 
99  Am.  Dec  282,  on  adverse  possession;  note  to  28  Am.  St.  Rep.  156,  on 
notoriety  essential  to. 

Term  of  Continnons  Possession  need  not  be  next  before  the  com- 
mencement of  the  action,  p.  696. 

Note  to  96  Am.  Dec.  200. 

The  possession  of  one  tenant  in  common  is  the  possession  of  and  has 
no  element  of  hostility  to  the  right  of  his  cotenant.  The  cotenant  out 
of  possession  is  not  informed  by  such  possession  that  it  has  any  adverse 
character,  and  he  must  in  some  way  be  notified  of  the  adverse  holding 
in  order  to  be  prejudiced  by  it,  p.  691. 

Cited  in  Newman  v.  Bank  of  California,  80  Cal.  373,  13  Am.  St.  Rep. 
172,  holding  that  if,  in  contemplation  of  law,  one  cotenant  was  in  posses- 
sion when  he  commenced  an  action  to  eject  an  adverse  holder,  then  the 
Notes  Cai.  Rep.— 200. 
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adverse  holder  must  be  regarded  as  out  of  possession  as  to  the  whole; 
Watson  V.  Sutro,  86  Cal.  529,  holding  that  where  there  has  been  no 
adverse  possession  against  a  tenant  in  common  by  any  of  his  coten- 
ants,  the  statute  did  not  run  against  the  tenant  out  of  possession; 
Winterbum  v.  Chambers,  91  Cal.  182,  holding  that  the  possession  by 
persons  other  than  his  cotenants  was  enough  to  put  a  cotenant  out  of 
possession  on  inquiry;  Schumacher  v.  Truman,  134  Cal.  433,  Faubel  v. 
McFarland,  144  Cal.  720,  and  Mattis  v.  Hosmer,  37  Or.  532,  holding 
adverse  possession  not  established;  but  cf.  Roumillot  v.  Gardner,  113 
Ga.  63,  and  Grubbs  v.  Leyendecker,  153  Ind.  251,  holding  aliter. 

Ouster  of  One  Cotenant  by  Another. — To  constitute  an  ouster  of  a 
cotenant  out  of  possession,  there  must  be  some  conduct  of  the  occupy- 
ing tenant,  evidenced  by  acts  and  declarations,  in  its  nature  and  es- 
sence hostile  to  the  title  of  the  tenant  out  of  possession,  and  impart- 
ing knowledge  of  such  hostility  to  the  latter,  p.  592. 

Cited  in  Alvarado  v.  Nordholt,  95  Cal.  126,  showing  what  acts  con- 
stituted an  ouster;  Feliz  v.  Feliz,  105  Cal.  5,  to  same  points,  further 
illustrative  of  ouster;  Price  v.  Hall,  140  Ind.  310,  49  Am.  St.  Rep.  197, 
being  a  case  of  ouster  by  a  conveyance  by  one  cotenant,  purporting 
to  include  the  entire  land  and  estate  followed  by  possession  and  claim 
of  title  for  the  period  of  limitation;  Ricker  v.  Butler,  45  Minn.  548, 
to  same  effect;  Maxwell  v.  Higgins,  38  Neb.  678,  to  same  effect;  as 
also  Smith  v.  Water  Co.,  16  Utah,  200,  note  to  43  Am.  St.  Rep.  310, 
on  conveyance  of  whole  tract  by  one  cotenant. 

63  Cal.  598-607.    ODD  FELLOWS'  ASSOCIATION  ▼.  JAMBS.    49  Am. 
Rep.  107. 

Liability  of  a  Corporation  Officer  for  loss  of  moneys  while  in  his 
possession  depends  on  his  contract  and  exercise  of  due  diligence,  pp. 
603,  604. 

Cited  in  Fairchild  ▼.  Hedges,  14  Wash.  127,  as  to  the  acts  required 
by  the  Washington  statute;  note  to  95  Am.  Dec.  125,  on  loss  by  the  act 
of  God;  note  to  56  Am.  Rep.  66,  on  duty  of  county  tax  collector. 

63  Cal.  614-616.    PEOPLE  y.  BURNS. 
Burglary. — ^Information  held  sufficient,  p.  615. 

Cited  in  People  v.  Goldsworthy,  130  Cal.  603,  sustaining  burglary 
information. 

63  Cal.  616-620.    CARPENTER  y.  NATOMA  COMPANY. 

Unezecnted  Judgment  in  ejectment  does  not  stop  the  running  of  the 
statute  of  limitations;  an  actual  entry  is  necessary,  pp.  617,  618. 

Cited  in  Montecito  Valley  Co.  v.  Santa  Barbara,  144  Cal.  593,  noted 
under  Langford  v.  Poppe,  56  Cal.  77;  Breon  v.  Robreoht,  118  Cal.  471, 


3187  Notes  on  California  Reporto.  63  Gal.  620-643 

62  Am.  St.  Rep.  248,  holding  that  an  executed  judgment  is  conclusive 
against  defendant  of  any  asserted  right  founded  merely  upon  his  pos- 
session, either  at  the  time  of  commencement  of  the  action  or  at  the 
time  of  the  judgment;  Gould  v.  Carr,  33  Fla.  533,  holding  that  a  judg- 
ment in  ejectment  establishes  simply  the  right  of  plaintiff  to  posses- 
sion; Barrel  y.  Title  Guarantee  Co.,  27  Or.  87,  91,  holding  that  a  judg- 
ment in  ejectment  followed  by  entry  stopped  the  running  of  the  statute 
at  the  date  of  the  commencement  of  the  action;  note  to  54  Am.  Dec. 
545,  on  effect  of  judgment  and  proceedings  in  ejectment  upon  the  stat- 
ute of  limitations;  note  to  52  Am.  St.  Rep.  648,  on  same  subject. 

63  Cal.  620-622.    BSTATE  OF  ROBINSON. 

Will — Charitable  Purposes. — ^Bequest  held  to  be  for,  p.  621. 

Cited  in  Fay  v.  Howe,  136  Cal.  603,  noted  under  Estate  of  Hinckley, 
58  Cal.  471. 

63  Cal.  623-643.     CROSS  ▼.  ZELLERBACH. 

Law  of  the  Case. — ^When  a  decision  on  an  appeal  does,  not  cover  the 
points  presented  by  a  subsequent  appeal,  and  different  facts  are  alleged, 
the  decision  is  not  binding  as  to  the  questions  raised  on  the  second  ap- 
peal, p.  637. 

Cited  in  Sharon  v.  Sharon,  79  Cal.  655,  holding  that  the  rule  of 
''stare  decisis*'  has  no  application  when  the  facts  presented  on  the 
second  appeal  differ  materially  from  those  on  which  the  decision  was 
rendered;  Watson  v.  Sutro,  86  Cal.  529,  holding  that  the  owner  of  an 
equitable  title  might  sue  to  establish  his  right,  and,  when  established, 
ask  for  a  partition  on  the  ground  that  equity  will  not  allow  litigation 
by  piecemeal;  Pence  v.  Sweeney,  2  Idaho,  923,  to  same  effect. 

Equity  will  take  hold  of  entire  case,  where  all  parties  are  before 
court  under  sufficient  pleadings,  p.  643. 

Cited  in  Whitehead  y.  Sweet,  126  Cal.  76,  holding  bill  not  multifarious. 
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64  (M.  1-2.    BOSWOSTH  y.  WEBSTBS. 

Tax  Deed  Ib  void  when  assessment  made  to  X  "and  otben,"  p.  2. 

To  same  effect  in  Pearson  v.  Creed,  78  Gal.  147,  when  to  X  "and  all 
owners  and  claimants";  San  Luis  Obispo  v.  Pettit,  87  CaL  602,  on  point 
that  assessment  is  void  if  not  made  according  to  statute;  Gwynn  v. 
Dierssen,  101  Gal.  606,  applying  rule  to  swamp  land  assessments;  State 
y.  Ernst,  26  Ney.  127,  where  assessor  returned  assessment  against  £., 
and  board  of  equalization  ordered  him  to  add  to  audi  assessment  name 
of  M.  L.  &  L.  Co.,  and  to  add  oertain  property  in  which  E.  had  no 
interest,  and  B.  was  only  stockholder  in  company,  board's  order  was 
void. 

64  CaL  2-3.    LOW  y.  McCALLAN. 

Specifications  in  Statement  may  be  amended  after  statement  settled, 
if  without  injury  to  adversary,  p.  3. 

To  same  effect  in  Macadamizing  Co.  y.  Williams,  70  CaL  638,  as  to 
specifications  of  errors;  Richardson  v.  Eureka,  96  CaL  446,  as  to  inser- 
tion or  request  for  settlement  of  statement  after  expiration  of  time 
for  filing;  Swett  v.  Gray,  141  CaL  68,  noted  under  Valentine  y.  Stewart, 
15  Cal.  887. 

64  CaL  6-9.    CANAVAN  y.  GRAY. 
Trespass  cannot  be  brought  for  forcible  entry  of  owner  on  premises, 

^7. 

To  same  effect  in  Bumham  y.  Stone,  101  Cal.  171,  holding  statutory 
remedy  exdusive;  United  States  etc.  Co.  y.  Stevens,  62  Mich.  336,  on 
point  that  person  entitled  to  possession  can  remove  property  of  pre- 
vious tenant  if  removal  made  carefully;  Marks  y.  Sullivan,  8  Utah,  411, 
sustaining  action  by  party  in  possession  against  anyone  except  owner. 
Note  citations:  Anderson  v.  Hopler,  86  Am.  Dec.  323,  on  remedies  of 
adverse  ooeupant. 
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64  Cal.  9-11.    SHAHP  y.  DY£. 

Letters  of  Administration  are  not  void  because  not  sealed  at  proper 
place,  p.  10. 

See  note  to  Ex  parte  Maxwell,  79  Am.  Dec.  67,  on  administrator'a 
bond. 

64  Cal.  11-13.    GORTON  v.  FERDINANDO. 

Supreme  Court  has  no  jurisdiction  of  action  begun  in  justice's  court 
where  amended  complaint  after  transfer  does  not  state  same  cause  of 
action,  p.  12. 

Cited  in  Henigan  v.  Eryin,  110  Cal.  40,  discussing  such  jurisdiction. 

Appeal  from  Order  after  Judgment  cannot  be  taken  when  judgment 
not  appealable,  p.  13. 

To  same  effect  in  Comstock  etc  Co.  v.  Allen,  21  Nev.  329,  but  sus- 
taining appeal  from  order  taxing  costs  after  appealable  judgment  of 
dismissal  irrespective  of  amount. 

64  Cal.  13-14.    EIRSCH  v.  SMITH. 

Judgment  in  Forcible  Detainer  is  not  bar  to  subsequent  ejectment 
suit,  p.  14. 

To  same  effect  in  Martin  ▼.  Splivalo,  69  Cal.  616,  as  to  judgment 
for  unlawful  detainer;  Fish  v.  Benson,  71  Cal.  437,  as  to  judgment  for 
forcible  detainer. 

64  Cal.  14-22.    HICKS  y.  LOVELL.    49  Am.  Rep.  679. 

Judgment  on  Pleadings  is  improper  when  issue  joined  as  to  material 
allegation,  p.  17. 

To  same  effect  in  Botto  v.  Vandament,  67  Cal.  333,  but  denying  mo- 
tion although  defenses  inconsistent;  Cashing  v.  Keslar,  68  Cal.  477, 
holding  rule  inapplicable  to  land  contests;  Johnson  y.  Manning,  2 
Idaho,  1075,  reversing  such  judgment;  State  ▼.  Board,  7  Wyo.  165, 
noted  under  Nudd  v.  Thompson,  34  Cal.  39. 

Ejectment. — Holder  of  Legal  Title  cannot  prevail  against  equitable 
rights  of  vendee  in  possession  under  existing  contract,  p.  17. 

To  same  effect  in  Hyde  v.  Mangan,  88  Cal.  325,  holding  such  equitable 
title  good  defense. 

Vendee  in  Possession  may  be  sued  in  ejectment  on  failure  to  perform 
contract,  p.  20. 

To  same  effect  in  Gates  v.  McLean,  70  Oal.  60,  and  Rhorer  v.  Bila, 
83  Cal.  55,  discussing  vendee's  rights  on  failure  of  title;  Snodgrass 
V.  Parks,  79  Cal.  58,  as  to  action  to  quiet  title  where  vendees  have 
abandoned  contract;  Hannan  ▼.  McNickle,  82  CaL  126,  denying  right 
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to  retain  possession  because  of  making  valuable  impiovements;   Strat- 

^n   V.    California  etc.   Co.,   86   Cal.   364,  denying   specific   performance 

set  up    as  equitable  defense  to  action  to  quiet  title;  Ray  field  v.  Van 

Heter,  120  CaL  420,  on  point  that  buyer  of  personalty  who  has  rescinded 

contract    cannot   recover   back    installment    of    price.     Note   citations: 

Green   v.  Jordan,  3  Am.  St.  Rep.  714,  on  general  subject. 

Vendee  in  Possession  under  contract  of  sale  cannot  dispute  vendor's 
title,  p.    20. 

To  sa.iiie  effect  in  McLeod  v.  Bamum,  131  Gal.  608,  noted  under  Pea- 

Jxxiy  V.    Phelps,  9  Cal.  213;  Coates  v.  Cleaves,  92  Cal.  430,  further  hold- 

mg  notice  to  quit  unnecessary  on  breach;  dissenting  opinion  Alexander 

V.  Jackson,  92  Cal.  526,  27  Am.  St.  Rep.  166,  discussing  effect  of  repudia- 
tion. 

Reporter's  Transcript  of  testimony,  when  not  objected  to,  is  admis- 
sible to  show  evidence  at  former  trial,  although  not  signed  by  witness, 
p.  22. 

atea  in  Merchants*  Nat.  Bank  v.  Stebbins,  10  8.  Dak.  469,  admit- 
^^  ^i^nscript  of  notes  under  local  statutes.  Distinguished  in  Reid 
T.  Rei^^    -^3  Qg^    207,  rejecting  transcript  when  objected  to. 

T^stiii^Qiiy  at  Former  Trial  may  be  introduced  when  witness  has 
since   l^f  ^  »tate,  p.  22. 

"^^  sa.uie  effect  in  Benson  v.  Shotwell,  103  Gal.  168. 

64  Cal.   2427.    FORRESTER  v.  FLORES. 

^^^Ute  of  Frauds.— Part  Performance  is  insufficient  that  consists 
only  of  payment  of  purchase  price,  p.  26. 

"^^  Same  effect  in  Salfield  v.  Sutter  etc  Co.,  94  Cal.  649,  as  to  part 
P^^y^ejit;  Fulton  v.  Jansen,  99  Cal.  590,  holding  no  sufficient  part  per- 
forniauoe  shown. 

^  CaL  27-29.    PEOPLE  v.  STANFORD. 
«*^  Trial  for  newly  discovered  evidence  held  improperly  denied,  p. 

^ted  in  Oberlander  v.  Fizen,  129  CaL  692,  noted  under  Levitsky  y. 
Johnaon,  36  GaL  41. 

Larceny. — ^Information  held  sufficient  as  to  subject  matter,  p.  28. 

^ed  in  People  v.  Warren,  130  GaL  684,  noted  imder  People  v.  Little- 
*«ld,  5  CaL  356. 

M  Gal.  29-32.    EX  PARTE  MARKS.    49  Am.  Rep.  684. 

Conditional  Pardon  does  not  protect  accused  from  rearrest  on  his 
l^reach  of  condition,  p.  31. 
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ated  in  People  v.  Mareh,  125  Mich.  415,  84  Am.  St.  Rep.  588,  holding 
such  pardon  vaUd  when  condition  not  iUegaL  See  notes  59  Abl  Dec. 
577  and  39  Am.  St.  Rep.  587. 

64  Cal.  35-41.    LACOSTB  y.  SPLIVALO. 

Administrator's  Additional  Bond  is  a  cumnlatiye  security,  p.  40. 

To  same  effect  in  Evans  ▼.  Gerken,  105  Cal.  313,  holding  sureties  on 
original  bond  liable  although  no  second  bond  ordered  given  on  sale  of 
realty. 

Sureties  on  Szecutor's  Bond  are  not  liable  beyond  terms  of  their 
contract,  p.  40. 

To  same  effect  in  Treweek  v.  Howard,  105  CaL  444,  but  holding 
sureties  on  executor's  bond  liable  under  facts,  and  Bellinger  v.  Thomp- 
son, 26  Oreg.  342,  ruling  similarly. 

64  CaL  42-44.    CHESTER  Y.  BAKERSFIELD  ETC.  ASSN. 

Judgment  in  Ejectment  is  not  operative  on  grantee  of  land  before 
suit  brought  and  not  made  party  thereto,  p.  43. 

To  same  effect  in  Brady  v.  Burke,  90  Cal.  6,  applying  rule  to  con- 
flict between  judgments  on  successive  liens;  Elwell  v.  New  England 
etc.  Co.,  101  Ga.  499,  holding  grantee  not  bound  by  subsequent  judg- 
ment against  grantor. 

Undertaking  on  Appeal  may  include  appeals  from  judgment  and  order 
denying  new  trials  p.  44. 

To  same  effect  in  Sharon  ▼.  Sharon,  68  Cal.  333,  when  included  in 
same  notice  and  transcript;  Corcoran  v.  Desmond,  71  Oal.  102,  but 
confining  practice  entirely  to  use  on  such  appeals;  Williams  v.  Dennison, 
86  Cal.  430,  sustaining  such  undertaking  and  holding  appeals  to  be  of 
such  character;  Granger  v.  Robinson,  114  Cal.  631,  further  holding  such 
an  undertaking  sufficient  in  form;  Robinson  v.  Kind,  25  Nev.  278,  con- 
struing similar  local  statute;  Bell  v.  Staacke,  137  Cal.  308,  and  White 
V.  Stevenson,  139  Cal.  532,  holding  rule  well  established;  Watkins  v. 
Morris,  14  Mont.  354,  foUowing  practice  under  local  statutes;  Sebree 
V.  Smith,  2  Idaho,  329,  on  same  point,  but  holding  undertaking  defective 
in  form. 

64  Cal.  44-46.    BATCHELDBR  y.  WILLET. 

Land  Contest— Certificate  of  Purchase  must  issue  to  suooessful  party^ 
on  compliance  with  statute,  p.  46. 

To  same  effect  in  People  y.  Morris,  77  Gal.  207,  on  point  that  sufA- 
eiency  of  evidence  to  justify  judgment  therein  eannot  be  aoUaterall/ 
questioned* 
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64  Gal.  47-49.    SLOSS  v.  ALLMAN. 

Where  Findings  are  Inconsistent,  judgment  will  be  reversed,  p.  49. 

Cited  in  Learned  v.  Castle,  78  CaJ.  460,  in  support  of  general  rule; 
Kailroad  Co.  v.  Kennington,  123  Ind.  410,  applying  rule  to  special  ver- 
dict but  holding  no  inconsistency  shown  to  warrant  new  trial;  Walley 
V.  Bank,  14  Utah,  322,  on  point  that  special  control  general  findings; 
Gwin  V.  Gwin,  6  Idaho,  277,  applying  rule  in  will  contest. 

64  OaL  49-63.    PEOPLE  y.  FLINT. 

XFsnipation  of  Corporate  Franchise  cannot  be  decreed  unless  alleged 
usurping  corporation  is  party,  p.  52. 

To  same  effect  in  People  v.  Riverside,  66  Cal.  289,  but  holding  com- 
plaint against  dty  sufficient  although  trustees  not  joined  as  codefend- 
ants  with  it;  People  v.  Stanford,  77  Cal.  370,  but  confining  rule  to  de 
facto  corporations,  and  holding  alleged  corporations  otherwise  to  be 
only  necessary  defendants;  and  see  State  ▼.  Webb,  97  Ala.  119;  38  Am. 
St.  Rep.  169,  ruling  similarly  and  holding  main  case  "weakened,  if 
not  destroyed,"  by  last  case;  People  v.  Gunn,  85  Cal.  244,  applying  rule 
to  municipal  corporations,  although  action  in  form  was  merely  to  oust 
mayor;  People  ▼.  Water  Co.,  97  CaL  276,  33  Am.  St.  Rep.  17S,  as  to 
dft  facto  corporation  when  articles  of  Incorporation  defectively  acknowl- 
edged. 

64  Gal.  54-56.    WASfiING  Y.  FRESAS. 

Findings. — General  Verdict  in  equity  case  is  insufficient  to  sustain 
judgment  unless  aU  issues  are  covered  by  findings,  p.  66. 

To  same  effect  In  Learned  ▼.  Castle,  67  CaL  42,  as  to  action  to  abate 
nuisance,  reversing  such  judgment;  Bell  y.  Marsh,  80  Cal.  414,  on  point 
that  time  to  move  for  new  trial  does  not  run  until  decision  filed;  con- 
curring opinion  Simpson  v.  Harris,  21  Nev.  376,  on  point  that  general 
verdict  should  be  disregarded,  but  holding  error  waived.  Distinguished 
in  Reiner  v.  Schroeder,  146  Cal.  420,  where  plaintiff  has  been  ousted 
from  possession  and  question  of  ownership  is  in  issue,  general  verdict 
is  condusiye  on  court  and  no  findings  are  required  thereupon. 

Special  Verdict  in  Equity  Case,  if  adopted,  must  be  supplemented  by 
findings  as  to  issues  not  covered,  p.  66. 

To  same  effect  in  Morrison  v.  Stone,  103  Cal.  96,  holding  "adoption" 
of  such  verdict  shown. 

Trial  is  not  Concluded  until  decision  filed,  p.  56. 

To  same  effect  in  Bell  v.  Marsh,  80  Cal.  414,  cited  above;  Connolly  v. 
Ashworth,  98  Cal.  206,  holding  judgment  not  sustained  by  decision 
signed  by  trial  judge  after  expiration  of  term  of  office. 
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64  Cal.  57  60.    STOCKMAN  y.  RIVERSIDE  LAND  AND  IRRIGATING 
CO. 

Findings  will  be  Sustained  on  appeal  when  evidence  substantially 
conflicting,  p.  58. 

To  same  effect  in  McLain  v.  Baker,  82  Cal.  532,  affirming  judgment. 

Verdict  in  Equity  Case  is  merely  advisory,  p.  58. 

To  same  effect  in  concurring  opinion  Simpson  v.  Harris,  21  Nev. 
376,  further  holding  that  motion  for  new  trial  cannot  be  made  until 
its  adoption  as  part  of  findings;  Roberts  v.  Sabin,  14  Wash.  38,  but 
directing  entry  of  judgment  thereon  when  covering  all  issues  and  no 
findings  made;  Toltec  Ranch  v.  Cook,  24  Utah,  454,  applying  rule  in 
action  to  quiet  title  and  enjoin  defendants. 

Verdict  in  Equity  Case. — Where  treated  as  merely  advisory,  findings 
are  to  be  regaided  as  if  no  verdict  given,  p.  58. 

To  same  effect  in  Wilson  v.  Ward,  26  Colo.  44,  but  holding  such  ver- 
dict equivalent  to  findings  when  adopted  by  court;  Harris  v.  Lloyd,  11 
Mont.  399,  28  Am.  St.  Rep.  480,  on  point  that  power  to  treat  verdict  as 
advisory  cannot  be  questioned  on  appeal. 

Estoppel  in  Pais  as  to  assertion  of  title  cannot  exist  unless  turpi- 
tude is  shown  in  conduct  of  party  sought  to  be  estopped,  p.  59. 

To  same  effect  in  Lux  v.  Haggin,  69  Cal.  266  (cited  in  Murphy  v. 
Clayton,  113  Cal.  153),  holding  no  estoppel  shown  by  facts. 

64  CaL  60-61.     PEOPLE  v.  STEWART. 

Discharge  of  Juror  for  sickness  entitles  defendant  to  additional  per- 
emptory challenge,  although  number  previously  exhausted,  p.  61. 

To  same  effect  in  People  v.  Zeigler,  135  Cal.  463,  464,  where  affirmed 
on  principle  of  stare  decisis;  but  see  dissenting  opinion,  pages  465, 
466;  People  v.  Brady,  72  Cal.  492,  sustaining  retention  of  remaining 
jurors  subject  to  right  of  challenge;  People  v.  Wong  Ark,  96  Cal.  128, 
sustaining  right  of  defendant  to  entire  number  of  such  challenges  after 
jurors  so  excused.  Denied  in  State  v.  Hazledahl,  2  N.  Dak.  522,  523, 
construing  similar  local  statute.  Note  citations:  People  v.  Barker,  1 
Am.  St.  Rep.  525,  on  general  subject. 

64  Cal.  62-64.    RICHARDS  ▼.  DOWER. 

Injunction  will  be  Granted  where  injury  is  irreparable,  irrespective 
of  defendant's  insolvency,  p.  64. 

To  same  effect  in  Wharf  etc.  Co.  v.  Simpson,  77  Cal.  290,  as  to  tres- 
pass in  nature  of  waste ;  dissenting  opinion  Natonia  etc  Co.  v.  Hancock, 
101  Cal.  68,  as  to  diversion  of  water.  Note  citations:  Dudley  v.  Hurst, 
1  Am.  St.  Rep.  376,  on  irreparable  injuries 
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Injunction  will  be  Granted  against  trespass  whose  continuance  will 
ripen  into  easement,  p.  64. 

To  same  effect  in  Learned  t.  Castle,  78  Cal.  461,  as  to  flowing  of 
water  on  another's  land;  Schaufele  v.  Doyle,  86  Cal.  110,  as  to  raising 
level  of  street  above  that  of  property  of  abutting  owner;  Walker  v. 
Emerson,  89  Cal.  459,  as  to  diversion  of  water.  Distinguished  in  Cres- 
cent etc.  Co.  V.  Silver  King  etc.  Co.,  17  Utah,  462-468,  70  Am.  St.  Rep. 
822,  823,  denying  injunction  where  remedy  at  law  was  adequate. 

Inconsistent  Findings  will  not  sustain  judgment,  p.  64. 

To  same  effect  in  Learned  v.  Castle,  78  Cal.  460,  reversing  judgment. 

64  Cal.  65.    WHITING  v.  PLUMAS  COUNTY. 

Officer — Fees. — Receipt  of  part  thereof  is  not  waiver  of  balance,  p. 
66. 

Cited  in  Ellis  v.  Jefferds,  130  Cal.  479,  applying  rule  to  warrants 
received  for  part  of  salary  of  supervisor. 

64  Cal.  69-72.    WEAVERVILLE  ETC.  CO.  t.  BOARD  OF  SUPERVIS- 
ORS. 

Mandamus  will  not  Lie  to  try  title  to  property  indirectly,  p.  71. 

To  same  effect  in  Eby  v.  Trustees,  87  Cal.  171,  but  holding  title 
determinable  when  merely  incidentally  involved  and  discretion  of  court 
aided. thereby;  Road  Co.  v.  Supervisors,  88  Cal.  635,  as  to  title  to  toll 
road  in  proceedings  to  compel  fixing  of  rates  therefor;  but  see  on  this 
point  People  v.  Volcano  etc.  Co.,  100  Cal.  89,  holding  right  to  exercise 
Buch  corporate  powers  reviewable  in  action  for  usurpation  of  fran- 
chise. 

Toll  Roads. — ^Possession  is  prima  facie  evidence  of  ownership,  p.  71. 

Cited  in  Lawrence  Co.  v.  Dead  wood  etc.  Co.,  11  8.  Dak.  78,  holding 
ownership  so  established  under  facts  stated. 

Toll  Road. — ^Mandamus  will  lie  to  compel  fixing  of  r»tes,  p.  71. 

To  same  effect  in  Road  Co.  ▼.  Supervisors,  88  Cal.  634,  granting  writ 
under  facts. 

Usurpation  of  Corporate  Franchise  cannot  be  determined  collaterally, 
p.  72.    See  note  to  People  v.  Water  Co.,  33  Am.  St.  Rep.  183. 

64  Cal.  73-74.    BYERS  v.  BOURRET. 

Certificate  of  Partnership. — ^Dismissal  of  action  for  failure  to  comply 
with  section  2466  et  seq.  Civil  Code  is  not  bar  to  another  action  after 
such  compliance,  p.  74. 

To  same  effect  in  Sweeney  v.  Stanford,  67  Cal.  636  (cited  in  Phillips 
V.  Gold  tree,  74  CaL  155),  granting  nonsuit  where  proper  compliance  not 
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shown;  Wing  Ho  v.  Baldwin,  70  Cal.  196,  further  holding  disability  not 
to  extend  to  assignee  of  firm  which  has  not  so  complied;  B|Lnk  ▼.  Madi- 
son, 99  Cal.  128,  applying  principle  to  maintaining  of  actions  by  banks 
under  statutes  1876,  p.  729. 

Commencement  of  Action  is  part  of  maintaining  it,  p.  74. 

To  same  effect  in  Ditch  Co.  y.  Webber,  108  CaJ.  91,  as  to  action  by 
corporation  before  articles  filed  in  county;  but  see  California  etc  Soc 
v.  Harris,  111  Cal.  138,  distinguishing  main  case  and  allowing  filing  of 
such  articles  after  suit  oommenoed,  but  before  plea  in  abatement  filed 
therefor. 

General  Citation. — Swope  ▼.  Bumham,  6  Okla.  742. 

64  Cal.  75-77.    6S£EN  y.  ROBERTSON. 

Note. — Action  on  is  maintainable  after  retry  instant  of  maturity,  p. 
76. 

To  same  effect  in  Gardner  ▼.  Donnelly,  86  CaL  373,  aa  to  aoticNi  on 
bond  for  release  of  attachment. 

Broker  acting  as  middleman  may  reoeiye  compensation  from  both 
parties,  p.  76. 

Cited  in  Clark  t.  AUen,  125  Cal.  279,  holding  broker's  capacity  a  ques- 
tion of  fact.  See  note  to  Walker  y.  Osgood,  93  Am.  Dec.  173,  178,  on 
broker's  duties  and  right  to  compensation. 

64  Cal.  78-80.    DEAN  y.  WALEENHORST. 

Fraudulent  Conyeyance. — Sale  of  Personalty  is  yoid  as  to  creditors 
when  not  followed  by  change  of  possession,  p.  80. 

To  same  effect  in  Kelly  y.  Murphy,  70  Cal.  563,  holding  sale  void 
under  facts;  and  Autrey  v.  Bo  wen,  7  Colo.  App.  411,  and  Harkness  v. 
Smith,  2  Idaho,  955,  ruling  similarly.  Note  citations:  Claflin  y.  Rosen- 
berg, 97  Am.  Dec  341,  on  general  subject. 

64  Cal.  80-83.    PHELAN  v.  TYLER. 

Judgment  is  not  Void  because  made  pending  appeal  after  death  of 
party  and  without  substitution  of  representatiyes,  p.  82. 

To  same  effect  in  Martin  y.  Wagner,  124  Cal.  205,  applying  rule  to 
reversal  of  judgment  after  death  of  party;  Todhunter  y.  Klemmer,  134 
Cal.  63,  further  holding  representatives  entitled  to  sue  on  appeal  bond 
given  on  such  judgment;  Wallace  v.  Center,  67  Cal.  134,  as  to  judgment 
of  dismissal  for  want  of  prosecution;  Weller  Mfg.  Co.  y.  Eaton,  81  Mo. 
App.  660,  661.  Note  citations:  Evans  v.  Spurgin,  52  Am.  Dec.  109,  IIQ; 
and  Watt  v.  Brookover,  29  Am.  St.  Rep.  816,  on  general  subject 
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64  CaL  83-86.    FLINT  ▼.  CADENASSO. 

Action  on  Contiact  ib  maintainable  by  one  for  whose  benefit  it  was 
made,  p.  85. 

To  same  effect  in  Whitney  t.  American  etc.  Co.,  127  CaL  470,  noted 
under  Lock  wood  v.  Canfield,  20  CaL  126;  Washer  y.  Independent  etc 
Co.,  142  CaL  708,  noted  under  Morgan  v.  Overman  etc.  Co.,  37  CaL  537; 
Alvord  V.  Spring  Valley  etc.  Co.,  106  Cal.  553,  as  to  right  of  mortgagee 
to  sue  one  who  has  assumed  mortgage. 

64  OO.  85-87.    PEOPLE  ▼.  MITCHELL. 

Deposition  in  Criminal  Case  can  be  taken  only  on  observance  of  every 
substantial  requirement  of  statute,  p.  87. 

To  same  effect  in  dissenting  opinion  Willard  v.  Superior  Court,  82 
CaL  466,  discussing  right  of  defendant  to  compel  attendance  of  his 
witnesses;  People  v.  Ward,  105  Cal.  656,  applying  rule  to  evidence  at 
preliminary  examination;  Ryan  v.  People,  21  Colo.  123,  as  to  defects 
in  notice,  but  holding  these  waived  under  facts  stated. 

64  CaL  87-92.    PEOPLE  v.  WILLIAMS.    S.  C.  see  Stoddard  v.  WU- 
liams,  65  CaL  472. 

Judicial  Notice  extends  to  contents  of  census  returns,  p.  91. 

To  same  effect  in  People  v.  Wong  Wang,  92  Cal.  280,  on  question  of 
population  of  cities;  State  v.  Gramelspacher,  126  Ind.  403,  as  to  is- 
suance of  patent  to  state;  State  v.  Braskamp,  87  Iowa,  590,  as  to 
population  of  county,  for  purposes  of  empanelment  of  grand  jury;, 
Stratton  v.  City,  35  Or.  411,  as  to  population  of  city  according  to 
census  reports.  Note  citations:  Lanfear  v.  Mestier,  89  Am.  Dec.  695, 
on  general  subject. 

64  CaL  92-94.    WILSON  ▼.  WILSON. 

Findings. — ^Jndgment  is  valid  when  entered  upon  conclusion  of  law 
legitimately  drawn  from  facts  found,  p.  93. 

To  same  effect  in  Sweetser  v.  Dobbins,  66  CaL  531,  where  evidence 
substantially  conflicting. 

Judgment  Roll  does  not  Include  opinion  of  judge,  p.  94. 

To  same  effect  in  Wixon  v.  Devine,  67  Cal.  342,  sustaining  its  re- 
jection as  evidence;  Hawley  v.  Kocher,  123  CaL  80,  noted  under  Nevada 
etc.  Co.  V.  Kidd,  43  CaL  180. 

Findi]]^  of  Law  may  be  requested  by  either  party  and  their  refusal 
reviewed  by  bill  of  exceptions,  p.  94. 

Distinguished  in  Lamb  v.  Harbaugh,  105  Cal.  693,  holding  practice 
abolished  by  code. 
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64  Gal.  95.    MEREDITH  y.  CHRISTY. 

Election  Contest  cannot  be  based  on  alleged  participati<m  of  defend- 
ant in  illegal  regiBtry  of  voter,  p.  95. 

Cited  in  Powers  v.  Hitchcock,  129  Cal.  327,  applying  rule  to  wrongful 
procurement  of  nomination. 

64  Cal.  95-98.    PEOPLE'S  SAVINGS  BANK  v.  H0D6D0N. 
Title  on  Foreclosnre  relates  back  to  date  of  mortgage,  p.  98. 

To  same  effeet  in  Iron  Works  v.  Davidson,  73  Cal.  392,  discussing 
priority  of  liens. 

Judgment  is  not  Bar  as  to  title  acquired  after  filing  of  answer  and 
not  litigated,  p.  98. 

To  same  effect  in  People  v.  HoUaday,  68  Cal.  443  (cited  in  S.  C.  93 
Cal.  245,  27  Am.  St.  Rep.  190),  where  acquired  after  submission  of  case; 
dted  in  Rogers  v.  Southern  etc.  Co.,  21  Tex.  Civ.  App.  58,  permitting 
assertion  of  such  title.  Note  citations:  Hentig  v.  Redden,  26  Am.  St. 
Rep.  97,  and  Fahey  ▼.  Machine  Co.,  44  Am.  St.  Rep.  568,  on  general 
subject. 

64  Cal.  99-101.    BROWN  v.  BXTRBANK. 

Opinion  of  Appellate  Court  adopted  language  of  argument  of  counsel, 
p.  101. 

Cited  in  People  v.  Hayne,  83  Cal.  124,  17  Am.  St.  Rep.  221,  in  support 
of  general  rule,  discussing  validity  of  appointment  of  supreme  court 
commissioners. 

64  Cal.  102- 106.    CXTRTIS  v.  CITY  OF  SACRAMENTO. 

Award  is  Invalid  unless  parties  have  notice  of  hearing  and  oppor- 
tunity to  be  heard,  p.  104. 

To  same  effect  in  Church  v.  Seitz,  74  Cal.  291,  but  holding  agreement 
not  one  of  submission  to  arbitration;  Shively  v.  Knoblock,  8  Ind.  App. 
437,  438,  further  holding  such  award  attackable  collaterally;  Hartford 
etc.  Co.  V.  Bonner  etc.  Co.,  44  Fed.  Rep.  156,  enjoining  actions  upon 
award  void  for  misconduct;  Pueblo  v.  Shutt  In  v.  Co.,  28  Colo.  529, 
award  of  commissioners  to  assess  damages  to  town  lots  set  aside  where 
they  took  unsworn  and  ex  parte  opinions  of  persons  without  notice  to 
parties  to  action. 

64  Cal.  106-108.    PEOPLE  y.  PERAZZO. 
Perjury  cannot  be  predicated  on  immaterial  testimony,  p.  I06b 
See  note  to  State  v.  Shupe,  85  Am.  Dec  492. 
Indictment. — ^Proof  must  be  of  crime  charged,  p.  108. 
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Cited  in  People  v.  Carpenter,  136  Cal.  393,  noted  under  People  v. 
Barnes,  48  Cal.  551. 

64  Cal.  110-116.    BUTTE  CO.  v.  BOYDSTON. 

Action  for  Condenuuition  for  Private  Rc^d  was  brought  in  name  of 
county,  p.  110. 

Cited  in  Monterey  y.  Cushing,  83  Cal.  511,  in  support  of  general 
rule. 

Benefits  to  Remainii^  Land  are  to  be  deducted  when  condemnation 
proceedings  instituted  by  county,  p.  111. 

To  same  effect  in  Pacific  etc.  Co.  v.  Porter,  74  Cal.  262,  (cited  in 
^ilroad  Co.  v.  Mayne,  83  Cal.  569),  but  confining  rule  to  such  corpora- 
tions; Lewis  V.  Seattle,  6  Wash.  750,  applying  rule  to  taking  of  land 
^or  streets. 

Condemnation  for  Private  Road. — Cost  of  fencing  is  element  of  dam- 
*^  when  necessitated  thereby,  p.  113. 

To  same  effect  in  Glenn  Co.  v.  Johnston,  129  Cal.  407,  construing  Code 
^  Civil  Procedure,  sections  1251,  1252;  California  etc.  Co.  v.  S.  P.  etc. 
^•1  67  Cal.  64,  but  holding  such  necessity  not  shown  by  facts;  Colusa 
V.  Hudson,  85  Cal.  638,  further  holding  question  of  such  necessity  to  be 
for  jury;  Railway  Co.  v.  Rumpp,  94  Cal.  434,  on  point  that  assessment 
of  such  cost  is  made  to  enforce  duty  imposed  and  not  as  damages  to 
land  owner.  Note  citations:  Railroad  Co.  v.  Waldron,  88  Am.  Dec  116, 
on  general  subject. 

64  C^l.  116-117.    PEOPLE  v.  McNUTT. 

Evidence  of  commission  of  other  distinct  offense  is  inadmissible,  p. 
117. 

To  same  effect  in  People  v.  Carpenter,  136  Cal.  393,  noted  under 
People  V.  Barnes,  48  Cal.  551 ;  People  v.  Stewart,  85  Cal.  175,  as  to  other 
lewd  conduct,  in  action  for  assault  to  rape;  People  v.  Smith,  106  Cal. 
81,  but  admitting  evidence  of  killing  of  another  person,  when  apparently 
part  of  same  transaction. 

64  CaL  117-123.    MITCHELL  v.  BECKMAN. 

Ultra  Vires  cannot  be  pleaded  where  oorporation  has  received  benefit 
of  transaction,  p.  121. 

To  same  effect  in  Kennedy  v.  Savings  Bank,  101  Cal.  500;  40  Am. 
St.  Rep.  72,  as  to  power  of  national  bank  to  hold  stock  in  savings  bank 
corporation. 

Subscriber  to  Stock  may  be  a  ''stockholder"  without  having  paid 
therefor,  or  issuance  of  certificate,  p.  121. 

To  same  effect  in  Ranch  etc  Co.  v.  Herberger^  82  Cal.  603,  sustaining 
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issuance  to  subscribers  prior  to  full  payment;  California  etc.  Co.  y. 
Callender,  94  Cal.  127;  28  Am.  St.  Rep.  104,  discussing  subscriber's 
liability  for  calls;  San  Joaquin  etc.  Co.  v.  Beecher,  101  Cal.  79,  as  to 
liability  for  assessments,  and  Pacific  et&  Co.  y.  Coon,  107  Cal.  452,  on 
same  point;  Bates  y.  Telegraph  Co.,  134  111.  548,  on  point  that  cer- 
tificate is  not  sole  evidence  of  ownership  of  stock.  Note  citations: 
Freeland  y.  McCullough,  43  Am.  Dec.  697,  defining  "stockholder"; 
Parker  y.  Thomas,  81  Am.  Dec.  394,  on  action  by  corporation  to  recover 
subscription;  Prince  v.  Lynch,  99  Am.  Dec.  435,  on  nature  of  stockhold- 
er's liability,  and  see  434,  citing  main  case  on  that  point;  Thompson  y. 
Bank,  3  Am.  St.  Rep.  830,  860,  on  general  subject;  Buck  y.  Boss,  67  Id. 
70,  on  withdrawal  of  corporate  assets. 

Statnte  of  Limitations. — Stockholder's  Liability  accrues  at  same  time 
with  that  of  corporation,  p.  121. 

To  same  effect  in  Hyman  y.  Coleman,  82  Cal.  653,  16  Am.  St.  Rep. 
180,  further  holding  running  of  statute  not  affected  by  renewal  of  cor- 
porate indebtedness.  Note  citations:  Thompson  v.  Bank,  3  Am.  St. 
Rep.  828,  872,  on  general  subject. 

Bank  Depositor  may  recover  deposit  at  once  when  payment  has  been 
suspended,  p.   121. 

Cited  in  Lanz  v.  Fresno  etc  Bk.,  125  Cal.  458,  holding  notice  under 
by-laws  not  necessary. 

Bank  may  sell  its  shares  on  credit,  p.  121. 

Cited  in  Clarke  v.  Olson,  9  N.  Dak.  371,  discussing  rights  of  receiver 
as  against  debtors  of  building  and  loan  association. 

Stockholder's  Liability  applies  to  stockholders  in  savings  banks,  p. 
122. 

To  same  effect  in  McGowan  v.  McDonald,  111  Cal.  67,  52  Am.  St.  Bep. 
155,  as  to  liability  for  deposits,  further  cited  below. 

Statnte  of  Limitations  does  not  apply  to  bank  deposits,  p.  122. 

To  same  effect  in  Green  v.  Bank,  65  Cal.  72,  as  to  action  against 
assignee  of  bank,  assuming  its  liabilities. 

Savings  Banks. — ^Articles  held  to  show  commercial  and  not  savings 
bank,  p.  122. 

Cited  in  Los  Angeles  v.  Loan  etc.  Co.,  109  Cal.  404,  but  holding  cor- 
poration in  suit  to  be  savings  and  loan  corporation  and  taxable  as 
such. 

Stockholder's  Liability. — ^Judgment  Against  Corporation  is  admissible 
when  indebtedness  otherwise  shown,  p.  123. 

To  same  effect  in  McGowan  v.  McDonald,  111  CaL  71,  52  Am.  St  Uey 
158,  as  to  admission  of  pass  books  of  depositors. 
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64  Cal.  123-134.    SPRING  VAJiLET  WATER  WORKS  ▼.  SAN  MATEO 
WATER  WORKS. 

Eminent  Domain. — ^Necessity  for  Taking  is  a  judicial  question,  p.  126. 

See  note  to  Lynch  v.  Forbes,  42  Am.  St.  Rep.  408,  on  general  sub- 
ject. 

Findings  are  Sustained  by  Evidence  where  there  was  no  substantial 
conflict  and  facts  and  deducible  inferences  were  not  contrary  to  find- 
ings, p.  127. 

To  same  effect  in  McLain  v.  Baker,  82  Cal.  530,  sustaining  findings. 

Eminent  Domain  can  be  justified  only  where  legal  necessity  for  tak- 
ing exists,  p.  133. 

To  same  effect  in  Downing  v.  Rademacher,  133  Cal.  223,  85  Am.  St.  Rep 
holding  no  such  necessity  shown  in  taking  for  railroad  purposes;  Ben- 
nett Y.  City,  106  Iowa,  632,  633,  discussing  power  of  supervision  by 
court  in  case  of  appropriation  for  sewer  outlets;  Framingham  etc.  Co. 
V.  Old  Colony  R.  (>>.,  176  Mass.  411,  denying  right  of  water  company  to 
exclude  all  others  from  use  of  pond,  when  supply  adequate  for  all; 
Seattle  t.  Fidelity  etc.  Co.,  22  Wash.  156,  noted  under  S.  P.  R.  R.  Co.  v. 
WUson,  49  Cal.  396. 

64  Cal.  134-150.    McCORD  y.  OAKLAND  QUICKSILVER  MIIONG  CO. 
49  Am.  Rep.  686. 

Cotenancy. — ^Injunction  will  not  be  granted  to  prevent  cotenant  in 
possession  of  mine  from  working  it  in  ordinary  way,  p.  143. 

To  same  effect  in  Downing  y.  Rademacher,  133  Cal.  223,  85  Am.  St. 
Rep.  162,  holding  cotenant  not  liable  for  waste  under  facts  stated;  Haw- 
kins V.  Mining  Co.,  2  Idaho,  975,  but  granting  injunction  to  owner  of  ma- 
jority interest  in  mining  partnership  to  prevent  operations  except  as  di- 
rected by  himself;  Russell  y.  Bank,  47  Minn.  288,  28  Am.  St.  Rep.  369, 
denying  right  of  grantee  of  cotenant  to  restrain  operation  of  brick- 
yard in  manner  employed  before  conveyance  to  him;  Mining  Co.  v. 
>Qning  Co.,  17  Mont.  524,  but  granting  injunction  under  local  statute 
when  mine  worked  by  minority  interest  to  its  exclusive  advantage; 
Gillum  V.  Railway  Co.,  6  Tex.  Civ.  App.  340,  sustaining  power  of  coten- 
ant to  cut  and  seU  marketable  timber  on  property;  and  see  on  same 
point  McDodrill  v.  Lumber  Co.,  40  W.  Va.  580;  Williamson  y.«  Jones, 
43  W.  Va.  568,  64  Am.  St.  Rep.  896,  discussing  right  of  life  tenant  to 
open  petroleum  wells.  Note  citations:  Ward  y.  Ward,  62  Am.  St.  Rep. 
933,  on  general  subject. 

General  Citation. — ^Butte  etc  Min.  Co.  ▼.  Montana  Ore  Purchasing 
Co.,  25  Mont.  46. 

Kotes  CaL  Rep.— 20L 
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64  Gal.  152-153.    IN  MATTER  OF  SALVATOR  TROIA. 

Admission  to  Bail  in  capital  case  should  be  denied  after  oommitment 
when  evidence  thereat  would  have  supported  conviction,  p.  153. 

To  same  effect  in  Ex  parte  Curtis,  92  CaL  189,  192,  denying  appli- 
cation. 

64  Cal,  153155.    PEOPLE  v.  BOYLE. 
Information — ^Prior  Conviction. — ^Plea  of  held  sufficient,  p.  154. 

Cited  in  People  v.  Matuszewski,  138  CaL  635,  holding  informatioD 
sufficient  in  absence  of  demurrer. 

64  Cal.  165-156.  6RADT  y.  SUPERIOR  COURT. 

Discharge  on  Habeas  Corpus  prevents  rearrest  for  same  oifense,  p. 
156. 

Cited  in  State  v.  District  Court,  24  Mont.  554,  holding  disohaige  bind- 
ing on  application  for  certiorari. 

64  CaL  157-163.    PEOPLE  y.  MARKHAM.    49  Am.  Sep.  700. 

Bribery. — ^Information  for  acceptance  of  bribe  is  sufficient  when  sub- 
stantially conforming  to  statute,  p.  158. 

To  same  effect  in  People  v.  Seeley,  137  CaL  16,  sustaining  information 
ags/inst  school  trustee;  People  v.  Edson,  68  Gal.  550,  sustaining  like 
information;  People  v.  Ward,  110  CaL  373,  ruling  aliter  as  to  indict- 
ment for  giving  bribe;  State  v.  Miles,  89  Me.  149,  sustaining  indict- 
ment against  public  officer.  Note  citations:  State  v.  Ellis,  97  Am.  Dec. 
714,  715,  716,  on  general  subject. 

Impeachment  of  Witness  is  admissible  on  ground  that  general  reputa- 
tion for  truth,  et  cetera,  is  bad,  p.  163. 

To  same  effect  in  People  v.  Webster,  89  CaL  573,  but  rejecting  certain 
evidence  offered. 

Criminal  Appeal  does  not  lie  from  order  denying  motion  in  arrest 
of  judgment,  p.  163. 

To  same  effect  in  dissenting  opinion  Sharon  v.  Sharon,  67  Cal.  201, 
on  point  that  right  of  appeal  is  purely  statutory  and  restricted  accord- 
ingly; People  V.  Dolan,  96  Cal.  316,  as  to  denial  of  motion  in  arrest. 
Distinguished  in  State  v.  Ringsly,  10  Mont.  543,  granting  appeal  from 
such  order  under  local  statutes. 

64  Cal.  164-166.    SMITH  y.  DUNN. 

Mandamus  Lies  to  Compel  Salaries  of  public  officers  when  fixed  by 
law  and  when  same  are  due  and  payable,  p.  165. 

Approved  in  State  v.  Albright,  UN.  Dak.  28,  refusing  peremptory 
mandamus  to  compel  auditor  to  issue  warrant  for  school  superintend- 
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ent's  salary  where  answer  alleged  misrepresentations  by  superintend- 
ent, by  reason  of  which  he  procured  more  salary  than  he  was  lawfully 
entitled  to. 

64  CaL  166184.    MOULTON  v.  PARKS. 

Levee  District  is  not  Liable  for  incidental  damages  caused  by  author- 
ised erection  of  public  work,  p.  178. 

To  same  effect  in  Conniff  v.  San  Francisco,  67  OaL  50,  but  holding 
dty  liable  for  flooding  of  land  by  unlawful  erection  of  embankment. 

Assessment  is  invalid  when  part  of  property  benefited  is  not  taxed, 
p.  181. 

To  same  effect  in  Davies  v.  Los  Angeles,  86  CaL  49,  sustaining  com- 
plaint to  enjoin  enforcement  of  assessment. 

Act  as  to  Levee  Districts,  Statutes  1867-8,  p.  361,  is  unconstitutional, 
p  182. 

To  same  effect  in  People  v.  Levee  Dist.,  131  CaL  31,  but  holding  dis- 
trict validated  by  subsequent  legislative  recognition;  Brandenstein  v. 
Hoke,  101  Cal.  134,  as  to  same  act,  and  further  holding  that  corpora- 
tion formed  thereunder  could  not  be  recognized  as  de  facto. 

64  CaL  185-197.    ANAHEIM  WATER  CO.  ▼.  SEMI-TROPIC  WATER 
CO. 

Riparian  Owner  may  divert  part  of  water  for  purposes  of  irrigation,' 
p.  190. 

To  same  effect  in  Lux  v.  Haggin,  69  Gal.  409,  and  dissenting  opinion 
446  (and  see  note  to  ToUe  v.  Correth,  98  Am.  Dec  545),  discussing  many 
points  on  subject. 

Prescription  as  to  Water  Right  cannot  be  established  unless  acts 
operate  as  invasion  of  rights  of  legal  owner,  p.  192. 

To  same  effect,  holding  prescription  not  shown,  in  Thomas  v.  England, 
71  CaL  458,  as  to  right  of  way;  Alta  etc.  Co.  v.  Hancock,  85  CaL  226, 
20  Am.  St.  Rep.  221,  as  to  water  right,  and  stating  essentials  thereof; 
Ditch  Co.  V.  Heilbron,  86  CaL  20,  and  Union  etc.  Co.  v.  Dangberg,  81 
Fed.  Rep.  92,  as  to  water  right  where  user  was  only  in  times  of  abund- 
ance, and  Faulkner  v.  Rondoni,  104  CaL  147,  as  to  water  right,  where 
user  was  only  of  surplus  water;  Hargrave  v.  Cook,  108  Cal.  79,  as  to 
water  right  when  use  was  acquiesced  in;  and  on  same  point  Wimer  v. 
Simmons,  27  Or.  18,  50  Am.  St.  Rep.  697,  where  use  was  merely  of 
escaped  water;  but  see  Gallaher  v.  Water  Co.,  101  CaL  244,  245,  holding 
prescription  shown  as  to  water  right;  Church  v.  Stilwell,  12  Colo.  App. 
60,  North  Pow.  Co.  v.  Coughanour,  34  Or.  22,  and  Bowman  v.  Bowman, 
35  Or.  283,  holding  prescription  not  shown  as  to  water  rights;  cited, 
slso,  in  Montedto  V.  Co.  v.  Santa  Barbara,  144  Cal.  594,  as  a  case  in 
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which  prescription  was  asserted  by  a  corporation;  Carson  r.  Hayes,  39 
Or.  107,  where  upper  and  subsequent  appropriators  of  waters  for  min- 
ing had  used  stream  to  carry  off  debris  for  long  time,  but  such  use 
caused  little  injury  until  short  time  prior  to  suit  to  restrain  such  use, 
defendants  cannot  claim  prescriptive  right  to  such  use  of  water. 

Estoppel  in  Pais  does  not  arise  unless  party  against  whom  claimed 
is  guilty  of  turpitude,  p.  195. 

To  same  effect  in  Smyth  v.  Neal,  31  Or.  113,  holding  party  not  es- 
topped under  facts  from  claiming  superior  rights  in  water. 

64  Cal.  197-203.    CORNELL  v.  CORBIN. 

Corporate  Property  belongs  to  stockholders  where  corporation  was 
formed  as  mere  agency  to  carry  out  their  agreements  inter  se,  p.  200. 

To  same  effect  in  Clute  v.  Loveland,  68  Cal.  259,  discussing  liability 
to  execution  of  seat  of  members  of  stock  board;  Hunt  v.  Davis,  135 
Cal.  34,  noted  under  Carter  v.  San  Francisco  etc.  Co.,  19  Cal.  247. 

64  Cal.  203-204.    JITNKANS  v.  BER6IN. 

Judgment  against  Joint  Defendants  by  default  cannot  be  entered 
against  any  not  served,  p.  204. 

To  same  effect  in  Wharton  v.  Harlan,  68  Cal.  426,  but  sustaining 
Joint  judgment  against  all  served,  although  others  not  served. 

Default  Judgment  entered  by  clerk  without  authority,  is  void,  p. 
204. 

To  same  effect  in  Lacoste  v.  Eastland,  117  Cal.  680,  as  to  such  judg 
ment  in  ejectment. 

64  Cal.  204-211.    SWAMP  LAND  DISTRICT  v.  HA6GIN. 

Swamp  Land  District  organized  under  act  of  March  26,  1868,  ia  not 
within  section  3878  of  the  Political  Code,  p.  209. 

Cited  in  San  Francisco  Sav.  Union  v.  Reclamation  Dist.,  144  CaL  644, 
but  holding  rule  abrogated  by  subsequent  statutes. 

64  Cal.  211.    PEOPLE  v.  WHITELY. 

Verdict  of  ''guilty  as  charged''  is  sufficient  under  information  for 
grand  larceny,  p.  211. 

To  same  effect  in  People  v.  Price,  67  Cal.  352,  People  v.  Manners,  70 
Cal.  429,  and  People  v.  Perez,  87  Cal.  123,  as  to  such  verdict  under  simi- 
lar charge;  State  v.  Kelliher,  32  Or.  244,  holding  such  verdict  sufficient 
as  to  value  when  alleged  in  indictment. 

64  Cal.  212213.    PEOPLE  v.  YOUNG. 
Order  of  Commitment  may  be  endorsed  on  oomplaint,  p.  212. 
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To  same  effect  in  People  v.  Sehom,  116  Cal.  507,  further  holding 
commitment  sufficient  in  other  respects;  People  y.  Price,  143  CaL  353, 
noted  under  People  y.  Smith,  59  Cal.  365. 

64  Gal.  213-226.    HUBERT  y.  MENDHEIM. 

Official  Bond  includes  that  given  by  deputy  public  officer  to  his  princi- 
pal, p.  218. 

To  same  effect  in  People  y.  Staey,  74  Cal.  376,  as  to  bond  by  license 
collector  to  supervisors.  Note  citations:  People  v.  Hartley,  82  Am.  Dec. 
764,  on  general  subject. 

Defect  in  Official  Bond  it  "suggested"  under  section  963  Political  Code, 
where  copy  is  attached  to  complaint,  p.  219. 

To  same  effect  in  People  v.  Huson,  78  CaL  157,  as  to  defect  in  form 
of  approval.  Note  citations:  People  y.  Hartley,  82  Am.  Dec  762,  on 
general  subject. 

I>eputy  Officers. — ^Power  to  appoint  is  in  the  officer,  not  in  the  man, 
p.  220. 

To  same  effect  in  Renyon  y.  Telegraph  Co.,  100  Cal.  458,  further 
holding  term  of  appointment  entirely  at  pleasure  of  principal. 

Sureties  on  Deputy's  Bond  aie  not  liable  for  acts  beyond  term  of 
principal,  p.  221. 

To  same  effect  in  Bonney  v.  Robertson,  6  Colo.  App.  490,  as  to  officer 
acting  beyond  term  without  re-appointment;  King  Co.  y.  Ferry,  5 
Wash.  556,  34  Am.  St.  Rep.  896,  ruling  similarly  as  to  acts  of  officer 
whose  term  was  improperly  extended  by  legislature. 

Official  Bonds  to  individuals  or  private  corporations  may  contain 
any  obligations  not  violative  of  public  policy  or  positive  statute,  p. 
226. 

To  same  effect  in  Fresno  etc  Co.  v.  Allen,  67  Cal.  508,  further  hold- 
ing such  contract  to  be  construed  as  other  private  contracts;  Savings 
etc.  Society  v.  Wennerhold,  81  Cal.  532,  536,  also  discussing  liability 
of  bond  of  bank  secretary. 

64  Cal.  228.    ESTATE  OF  HYDE. 

Administrator  cannot  be  Nominated  by  non-resident  heir  other  than 
spouse,  p.  228. 

To  same  effect  in  In  re  Bedell,  97  Cal.  342,  but  granting  letters  to 
nominee  of  nonresident  parents  as  against  public  administrator. 

64  CaL  228-229.    HXTTCHINGS  y.  CLARK. 

Agent  with  power  to  satisfy  mortgage  cannot  do  so  unless  debt  is 
paid,  p.  229. 
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Cited  in  Eenney  v.  Bank,  12  Colo.  App.  33,  discussing  right  of  mort- 
gagee to  release  security  to  prejudice  of  third  persons. 

64  Cal.  229-230.    PEOPLE  y.  APPLEGABTH. 

Codes  constitute  but  one  statute,  p.  230. 

To  same  effect  in  People  y.  Dobbins,  73  CaL  259,  discussing  con- 
struction of  sections  passed  at  different  times;  People  y.  Norris,  144 
Cal.  423,  424,  but  holding  section  413,  Code  of  Ciyil  Procedure  controlled 
by  section  3549  of  Political  Code,  as  to  proceedings  within  subject  mat- 
ter of  latter  section. 

Sendee  by  Publication  in  an  action  to  annul  certificate  of  purchase 
for  school  lands  is  inyaMd  without  affidayit  and  order  therefor,  p. 
230. 

To  same  effect  in  People  y.  Pearson,  76  Cal.  401,  yacating  judgment 
thereon  although  motion  made  after  ten  years;  People  y.  Harrison,  107 
Cal.  544,  but  denying  motion  to  vacate  made  after  three  years  on  eyi- 
dence  outside  judgment  roll. 

64  Cal.  232.    SNOW  y.  HOLBIES. 

Undertaking  on  Appeal. — Three  hundred  dollar  bond  operates  as  stay 
in  action  to  foreclose  chattel  mortgage,  p.  232. 

To  same  effect  in  Powers  v.  Crane,  67  Cal.  66  (cited  in  McCallion  v. 
Hibemia  etc.  Soc,  98  Cal.  444,  and  Braithwaite  y.  Jordan,  5  N.  Dak. 
230),  holding  further  stay  bond  yoid  for  want  of  consideration;  Com- 
mercial etc.  Bank  y.  Homberger,  134  Cal.  90,  as  to  appeal  from  decree 
foreclosing  pledge  of  insurance  policy;  Barnes  y.  Buffalo  Pitts  Co.,  6 
Idaho,  522,  on  appeal  from  foreclosure  of  chattel  mortgage,  if  court 
requires  appellant,  who  gave  three  hundred  dollar  bond,  to  giye  further 
stay  bond,  such  bond  is  void  and  unenforceable  against  sureties. 

64  Cal.  232-233.    DEAN  y.  BAKER. 

Discharge  in  Insolyency. — ^Plaintiff  may  show,  where  discharge  plead- 
ed, that  certain  property  was  intentionally  omitted  from  schedule, 
p.  233. 

To  same  effect  in  Dean  y.  Grimes,  72  Cal.  446,  but  holding  discharge 
not  attackable  collaterally  except  for  fraud. 

64  Cal.  233-246.    EX  PASTE  REIS. 

Statutes  relatiye  to  court  reporters  pertain  to  the  judicial  system,  p. 
238. 

Cited  in  Pratt  y.  Browne,  135  Cal.  653,  holding  provisions  relative 
to,  not  properly  included  in  County  Government  Act. 

Demands  Against  City  and  county  of  San  Francisco  to  be  approved 
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by  superyisore  include  only  such  as  are  enumerated  in  consolidation 
act,  p.  239. 

To  same  effect  in  Aid  Society  v.  Reis,  71  Cal.  634,  also  cited  below; 
Gorbett  v.  Widber,  123  Cal.  154,  156,  as  to  demand  for  repayment  of 
taxes  illegally  exacted;  Stevens  v.  Truman,  127  Cal.  158,  as  to  demand 
for  services  as  court  reporter,  citing  main  case  also  at  page  159,  on 
question  of  designation  of  fund  on  order  of  court  for  such  payment. 

Offices. — ^Powers  and  duties  under  consolidation  act  are  not  affected 
by  passage  of  subsequent  statute,  p.  240. 

To  same  effect  in  Aid  Society  v.  ReiB,  71  CaL  636,  as  to  duties  under 
section  1388,  Penal  Code. 

Officers. — ^Discretion  conferred  upon  cannot  be  reviewed  by  another, 
p.  244. 

To  same  effect  in  Aid  Society  v.  Reis,  71  Cal.  634,  on  p<?int  that  sup- 
ervisors need  not  approve  order  for  payment  of  expenses  of  minor 
criminals;  McAllister  v.  Hamlin,  83  Cal.  366,  as  to  such  approval  of 
judge's  allowance  to  court  reporter;  Ex  parte  Widber,  91  Cal.  370, 
371,  as  to  such  approval  of  judge's  auditing  of  demand  for  supplies 
furnished  for  courtroom,  but  denying  judge's  power,  under  act,  to  order 
payment  by  treasurer. 

64  CaL  245-246.    ROSS  t.  BSUSIB. 

Mortgage. — Declarations  of  Grantee  in  deed  absolute  in  form  are  ad- 
missible to  prove  it  a  mortgage,  p.  246. 

To  same  effect  in  Harp  v.  Harp,  136  Cal.  424,  noted  under  Wormouth 
V.  Johnson,  58  Cal.  621;  Vance  v.  Anderson,  113  CaL  538,  holding  con- 
veyance not  a  mortgage  under  facts. 

64  CaL  246-24&    HcAFBE  y.  FISHER. 

EstoppeL — ^Maker  of  Note  is  not  estopped  to  assert  suit  prematurely 
brought  on  note,  by  assertions  that  it  was  valid  and  would  be  paid, 
p.  247. 

Distinguished  in  Hamill  v.  Bank,  13  Colo.  206,  holding  plaintiff  in 
action  on  note  not  estopped  from  taking  judgment  therein  by  accept- 
ance of  part  payment,  under  facts. 

64  CaL  249-250.    CARMAN  v.  ROSS. 
Contradictory  Findings. — Judgment  will  be  reversed  for,  p.  250. 
To  same  effect  in  Learned  y.  Castle,  78  CaL  460,  reversing  judgment. 

64  CaL  251-253.    EX  PASTE  FLOOD. 

House  of  Correction. — ^Imprisonment  in  may  be  ordered  on  conviction 
in  superior  court  under  statutes  1877-8,  p.  953,  p.  252. 
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To  same  effect  in  Ex  parte  Moon  Fook,  72  Cal.  11,  but  holding  judg- 
ment of  imprisonment  therein  void  where  prior  conviction  confessed; 
In  re  Ambrosewf,  109  Cal.  267,  sustaining  act  providing  for  imprison- 
ment in  different  places  for  same  character  of  offense. 

64  Cal.  253-256.    PEOPLE  y.  FONG  AH  SING. 

Instruction  on  Alibi  held  incorrect,  p.  254. 

Cited  in  Albritton  v.  State,  94  Ala.  79,  ruling  similarly  as  to  instruc- 
tions given;  and  Towns  v.  State,  111  Ala.  5,  holding  instruction  errone- 
ous as  to  burden  of  proof  of  alibi,  and  on  same  point  see  McNamara  ▼• 
People,  24  Colo.  70;  State  v.  Howell,  100  Mo.  664;  State  v.  Woolard, 
111  Mo.  266;  and  State  v.  Taylor,  118  Mo.  167-176;  Adams  v.  State, 
28  Fla.  542,  holding  evidence  of  alibi  sufficient  if  raising  .reasonable 
doubt  as  to  his  presence  at  crime;  State  v.  Ward,  61  Vt.  193,  sus- 
taining instructions  given;  State  v,  McGarry,  111  Iowa,  711,  also  hold- 
ing instruction  erroneous. 

Dying  Declarations  are  restricted  to  act  of  killing  and  circumstances 
immediately  attending  it  as  part  of  res  gestae,  p.  256. 

To  same  effect  in  S.  C,  70  Cal.  13,  as  to  same  testimony;  People 
V.  Hall,  94  Cal.  599,  holding  declaration  inadmissible;  and  People  ▼. 
Wong  Chuey,  117  Cal.  629,  ruling  similarly;  State  v.  Reed,  137  Mo. 
135,  admitting  declarations;  State  v.  O'Shea,  60  Kan.  778^  holding  state- 
ments improperly  admitted. 

General  Citation. — ^Boyle  ▼.  State,  105  Ind.  47  L 

64  Cal.  256-260.    PEOPLE  y.  LANGTREE. 

Witnesses. — Wife  may  testify  for  or  against  husband  except  in  ease 
where  one  or  both  are  parties,  p.  258. 

To  same  effect  in  Bassett  v.  United  States,  137  U.  S.  504,  but  hold- 
ing her  incompetent  against  husband  on  polygamy  charge  against  h\m, 

64  CaL  260-265.    PEOPLE  y.  SCHMIDT. 

"Once  in  Jeopardy^  cannot  be  predicated  of  former  conviction  on  in- 
sufficient information  afterward  reversed  and  followed  by  dismissal, 
p.  263. 

To  same  effect  in  People  v.  Mooney,  132  Cal.  16,  discussing  effect  of 
reversal  of  conviction  on  appeal;  People  v.  Terrill,  133  Cal.  129,  as  to 
conviction  on  indictment  declared  void  on  defendant's  application;  Peo- 
ple V.  Wickham,  116  Cal.  386,  when  dismissed  because  information  filed 
too  late;  State  v.  Thompson,  10  Mont.  562,  applying  rule  to  new  trial 
granted  on  defendant's  motion. 

Defendant  may  be  Detained  on  dismissal  of  information  where  new 
one  can  be  framed,  p.  263. 
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To  same  effect  in  People  v.  Ammerman,  118  Cal.  27,  but  holding  new 
information  yalid,  although  not  ordered  filed  by  court. 

64  CaL  266-266.    DOESFLER  v.  SCHMIDT. 

AffidaTit  of  Sendee  of  Summons  ia  insufficient  where  age  of  process 
server  not  stated,  p.  265. 

To  same  effect  in  Barney  v.  Vigoureaux,  75  Cal.  377,  vacating  judg- 
ment based  thereon;  Perri  t.  Beaumont,  88  Cal.  109,  on  point  that  affi- 
davit of  service  of  notice  of  appeal  by  mail  is  insufficient  where  resi- 
dence of  attorneys  at  time  of  service  does  not  appear;  Horton  v.  Gal- 
lardo,  88  CaL  582,  reversing  judgment  based  thereon;  Layton  v.  Trapp, 
20  Mont.  457,  ruling  similarly. 

Complaint  in  action  to  set  aside  fraudulent  conveyance  must  allege 
its  delivery,  p.  265. 

Cited  in  Blackman  v.  Shiemuui,  21  Tex.  Civ.  App.  520,  admitting  evi- 
dence as  to  such  delivery. 

64  CaL  266,  267.    CASSIDT  y.  SULLIYAK. 

Jury  Trial  can  be  demanded  only  in  cases  where  right  allowed  at 
common  law,  p.  266. 

To  same  effect  in  Woods  v.  Vamum,  85  Cal.  645,  denying  such  trial 
in  proceedings  under  section  772,  Penal  Code;  People  v.  Powell,  87  Cal. 
357,  further  discussing  right  to  jury  from  vicinage;  Wheelock  v.  God- 
frey, 100  Cal.  585,  denying  right  in  action  in  equity;  Pavement  Co.  v. 
Bowie,  104  Cal.  288,  ruling  similarly  as  to  action  to  enforce  street  as- 
sessment; Lavey  v.  Doig,  25  Fla.  616,  denying  right  in  will  contest 
under  local  statutes. 

64  CaL  272,  273.    HIRSHBERG  t.  STRAUSS. 

Instmctiona  are  improper  when  abstract  and  no  evidence  given  to 
justify  their  submission,  p.  273. 

To  same  effect  in  concurring  opinion,  Breon  v.  Henkle,  14  Greg.  508, 
reversing  judgment. 

64  CaL  273,  274.    RICHMOND  y.  LATTIN. 

CountercUinL — ^Debt  may  be  counterdaimed  in  action  for  foreclos- 
ure, p.  274. 

Distinguished  in  McKean  v.  Bank,  118  Cal.  337,  denying  right  to  set 
off  mortgage  debt  against  action  for  debt.  Note  citations:  Woodruff 
V.  Gamer,  89  Am.  Dec.  489,  on  general  subject. 

64  CaL  275-283.    McPHERSON  y.  WESTON.    S.  C.  86  Cal.  90,  92. 

Assignee  for  Collection  of  note  may  sue  thereon  in  own  name,  p. 
277. 
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To  same  effect  in  Toby  v.  Railroad  Co.,  98  Cal.  497,  as  to  assignment 
of  note  and  mortgage;  Iowa  etc  Co.  v.  Hoag,  132  Cal.  630,  sustaining 
plaintiff's  right  of  action  under  facts  stated. 

General  Demurrer  will  not  lie  when  complaint  states  some  cause  of 
action,  whether  legal  or  equitable,  p.  279. 

To  same  effect  in  Hulsman  ▼.  Todd,  96  Cal.  230,  sustaining  com- 
plaint. 

64  Cal.  283-284.    WHITTIER  y.  HOLLISTER. 

Mechanics'  Liens. — ^Materialman  for  subcontractor  has  no  lien  beyond 
amount  due  from  owner  to  contractor,  p.  284. 

To  same  effect  in  Wilson  v.  Barnard,  67  Cal.  423  (but  see  dissenting 
opinion,  p.  425),  as  to  logger's  lien;  Wiggins  y.  Bridge,  70  Cal.  439, 
where  contractor  abandoned  after  payment  in  full;  Kellogg  y.  Howes, 
81  CaL  175,  but  ruling  aliter  where  contract  yoid  for  faUure  to  file. 

64  C^  284-287.    HAHN  ▼.  SCHMIDT. 

Action  for  Malicious  Prosecution  will  not  lie  where  warrant  of  ar- 
rest issued  by  magistrate,  p.  286. 

To  same  effect  in  Jones  y.  Jones,  71  Cal.  93,  holding  probable  cause 
shown  by  facts;  DIemer  y.  Herber,  75  Cal.  290,  but  holding  commitment 
by  examining  magistrate  not  conclusive  as  to  probable  cause;  Ball  y. 
Rawles,  93  Cal.  235;  27  Am.  St.  Rep.  184,  sustaining  instruction;  Krause 
y.  Spiegel,  94  Cal.  374,  376,  28  Am.  St.  Rep.  139,  141,  but  distinguish- 
ing main  case  at  pages  last  cited  and  holding  action  not  maintainable 
where  act  charged  did  not  constitute  criminal  offense;  Warren  y.  Flood, 
72  Mo.  App.  205,  where  prosecution  begun  on  adyioe  of  prosecuting 
attorney;  Williams  y.  Casebeer,  126  Cal.  88,  holding  instruction  prop- 
erly refused;  Harrington  y.  Tibbet,  143  Cal.  82,  but  distinguished,  hold- 
ing complaint  sufficient;  Chambliss  y.  Blau,  127  Ala.  88,  and  Cole  y. 
Andrews,  74  Minn.  96,  holding  action  not  maintainable  under  facta 
stated.  Note  citations:  Ross  y.  Hixon,  26  Am.  St.  Rep.  146,  on  gen- 
eral subject,  p.  149,  on  defects  in  accusation. 

64  Cal.  287-290.    DERBY  v.  STEVENS, 

Jurisdiction. — ^'^emand"  is  demand  for  judgment  in  complaint,  p. 
288. 

To  same  effect  in  Miller  y.  Carlisle,  127  Cal.  329,  noted  under  Thomaa 
y.  Anderson,  58  Cal.  99;  Griswold  y.  Pieratt,  110  Cal.  265,  holding  count- 
erclaim in  superior  court  improper  where  for  less  than  three  hundred 
dollars.  Note  citations:  Fix  y.  Sissung,  21  Am.  St.  Rep.  618,  on  general 
subject. 

Stockholders'  Liability. — Jurisdiction  of  superior  court  does  not  ex- 
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tend   to   claim    against    separate    defendant    for   less    than    statutory 
amount,  although  entire  claim  exceeds  that  amount,  p.  289. 

To  same  effect  in  Hyman  v.  Coleman,  82  Cal.  652,  16  Am.  St.  Rep. 
179,  as  to  stockholder's  liability  (as  in  main  case),  and  on  same  point 
in  Myers  v.  Association,  122  Cal.  672,  citing  main  case  also  at  p.  673, 
on  point  that  stockholders  are  liable  as  principals.  Note  citations: 
Thompson  v.  Bank,  3  Am.  St.  Rep.  854,  on  general  subject. 

64  GaL  290-291.    PAULSON  y.  IfUNAN. 

Findings  of  Fact. — Statement  that  property  is  not  exempt,  is  not,  p. 
291. 

To  same  effect  in  In  re  Langan,  74  Cal.  355,  holding  finding  in  special 
Terdict  to  be  conclusion  of  law;  but  see  Spaulding  y.  Howard,  121  Cal. 
197,  ruling  aliter  as  to  finding  that  action  is  barred;  Drainage  Dist.  y. 
Crowr,  20  Greg.  538,  reversing  judgment  for  insufficiency  of  findings; 
Gilbert  y.  Stephens,  6  Okla.  689. 

64  CaL  291-293.    EX  PARTE  BENNIN6ER. 

Sessions  of  Snperyisors. — County  Government  Act  of  1883  did  not 
affect  session  commenced  before  its  passage  and  adjourned  from  day  to 
day  thereafter,  p.  292. 

To  same  effect  in  Ex  parte  Benjamin,  65  Cal.  311,  construing  same 
act;  San  Luis  Gbispo  v.  Hendricks,  71  Cal.  248,  but  holding  void  a  li- 
oensc  ordinance  passed  at  session  other  than  regular,  after  such  act 
went  into  operation;  Ex  parte  Mirande,  73  CaL  370,  on  point  that 
session  may  be  adjourned  from  day.  to  day. 

License  Tax  ia  void  when  unreasonable,  oppressive,  or  in  restraint  of 
trade,  p.  293. 

To  same  effect  in  In  re  Guerrero,  69  Cal.  95,  but  sustaining  saloon 
tax  of  fifty  dollars  monthly. 

64  Cal.  293-296.    PEOPLE  y.  COLLINS. 

Declarations  of  Co-conspirator  for  purposes  of  robbery  are  admissible 
in  trial  of  murder  committed  in  execution  of  their  design,  p.  296. 

To  same  effect  in  Barkly  v.  Copeland,  86  Cal.  492  (but  see  491),  but 
rejecting  such  declarations  as  proof  of  conspiracy;  People  v.  Dixon, 
94  Cal.  257,  admitting  such  declarations  under  facts  stated. 

64  Cal.  296-299.    HASVET  y.  FOSTER. 

Defects  in  Affidavit  on  Attachment  cannot  be  attacked  collaterally, 
p.  297. 

To  same  effect  in  Scrivener  v.  Dietz,  68  Cal.  4,  when  attacked  by 
stranger  to  suit;  Shea  v.  Johnson,  101  Cal.  457,  as  to  such  attack  based 
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on  alleged  falsity  of  affidavit  (but  see  Murphy  v.  Montandon,  2  Idaho, 
1052,  1053,  36  Am.  St.  Rep.  282,  283,  allowing  such  attack  under  facts) ; 
Leppel  y.  Beck,  2  Colo.  App.  395,  as  to  insufficiency  of  affidavit;  Head 
T.  Daniels,  38  Kan.  13,  discussing  collateral  attacks  generally. 

Attachment. — SherifPs  Return  is  binding  upon  him  in  subsequent  pro- 
oeedings,  p.  298. 

To  same  effect  in  Meherin  t.  Saunders,  110  Cal.  465,  as  to  amount 
received  on  sale  of  property. 

General  Citation.— Coyle  Mercantile  Co.  v.  Nix,  7  Okla.  270. 

64  Cal.  299-300.    LIVERMORE  v.  BRUNDAGS. 

Change  of  Venae  must  be  granted  when  demanded  for  disqualifica- 
tion of  judge,  p.  299. 

To  same  effect  in  Gage  v.  Downey,  79  Cal.  155,  but  holding  order  of 
change  not  attackable  collaterally  because  transfer  made  to  wrong 
county;  Upton  v.  Upton,  94  Cal.  28,  but  holding  motion  properly  de- 
niable when  heard  before  qualified  judge  of  another  county  called  in  by 
disqualified  judge,  but  see  as  to  this  case  Krumdick  v.  Crump,  98  Cal. 
119,  following  main  case;  State  v.  Shaw,  43  O.  St.  329,  discussing  duty 
of  clerk  in  such  case  under  local  statutes. 

Change  of  Venue. — Mandamus  will  lie  to  compel  making  of  order  of 
transfer  by  disqualified  judge,  p.  300. 

To  same  effect  in  San  Joaquin  v.  Superior  Court,  98  CaL  602,  but 
denying  writ  when  motion  denied  and  appeal  lies. 

64  Cal.  301-326.    NEVADA  BANE  ▼.  STEINMITZ. 

Municipal  Bonds  are  invalid  even  in  hands  of  one  claiming  a  bona 
fide  holder  for  value,  when  issued  without  authority,  p.  314. 

To  same  effect  in  Sutro  v.  Dunn,  74  Cal.  596,  on  point  that  purchaser 
takes  subject  to  all  defects  in  bonds  and  conditions  imposed  on  their 
issuance. 

Municipal  Bonds  are  valid  in  hands  of  bona  fide  holders  when  issued 
under  authority  to  issue  on  terms  which  might  appear  advantageous 
to  county,  p.  315. 

Distinguished  in  Sutro  t.  Pettit,  74  Cal.  336,  6  Am.  St.  Rep.  444,  as 
to  overissued  bonds.  Note  citations:  Voss  v.  Richmond,  98  Am.  Dec. 
676,  on  railway  aid  bonds. 

64  Cal.  327-330.    SAMSON  ▼.  SAMSON.    S.  C.  see  THOMPSON  ▼.  SAM- 
SON, 64  Cal.  330,  334. 

Probate  of  Will  is  conclusive  as  to  heirs  sui  Juris  when  not  contested 
within  statutory  period,  p.  329. 
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See  notes  to  Schultz  ▼.  Schultz,  60  Am.  Dec.  357,  on  general  subject; 
Powell  y.  Koehler,  49  Am.  St.  Rep.  711,  on  disabilities  of  parties. 

64  CaL  330-334.    THOMPSON  ▼.  SAMPSON.    Cited  in  Reeves  ▼.  Hager, 
101  Tenn.  720. 

64  Cal.  334-337.    GULZONI  ▼.  TYLER. 

Negligence. — Owner  of  Vessel  is  not  responsible  for  negligence  of 
others  in  exclusive  possession  and  management,  p.  336. 

To  same  effect  in  Smith  ▼.  Belshaw,  80  Cal.  431,  holding  owner  of 
mine  not  liable  under  similar  facts;  Abrahams  v.  Powder  Works,  6  N. 
Mex.  484,  holding  consignor  not  liable  for  damages  from  powder  shipped 
to  and  in  possession  of  another;  The  Barnstable,  181  U.  S.  468,  holding 
charterers  liable  for  collision  while  under  charter;  Quint  v.  Dimond, 
135  Cal.  574,  applying  rule  to  fire  caused  by  harvester  while  in  another's 
charge. 

Negligence — ^Admissions^ — Statement  of  plaintiff  at  time  of  accident 
that  he  blamed  no  one  but  himself  is  admissible  for  defendant,  p.  336. 

To  same  effect  in  Smith  v.  Whittier,  95  Cal.  298,  as  to  statement  of 
willingness  to  settle  claim,  when  not  coupled  with  offer  to  compromise; 
Holman  v.  Boston  etc.  Co.,  20  Colo.  12,  as  to  such  admissions  that  de- 
fendant was  without  fault. 

64  CaL  338-341.    PEOPLE  y.  EIN6. 

Prior  Conviction  must  be  pleaded  by  indictment  or  information  and 
found  by  jury  on  defendant's  plea  thereto,  p.  340. 

To  same  effect  in  People  v.  Coleman,  145  Cal.  612,  upholding  Penal 
Code  sections  666,  988  and  1158,  relating  to  prior  convictions;  People 
V.  Lewis,  64  Gal.  403,  on  point  that  "answer"  under  section  1158,  Penal 
Code,  is  plea  rendered  on  arraignment;  People  v.  Brooks,  65  Cal.  296, 
298,  but  holding  sufficient  a  general  verdict  on  voluntary  confession  in 
plea;  People  v.  Neason,  67  Cal.  225,  but  holding  absence  of  verdict  un- 
necessary where  sentence .  as  imposed  was  warranted  by  conviction  of 
main  crime  charged.  Distinguished  under  amended  statutes  in  Ex  parte 
Young  Ah  Gow,  73  CaL  443-448,  sustaining  sentence  as  for  second  of- 
fense on  confession  on  arraignment,  and  see  People  t.  Wheatley,  88 
Cal.  118,  where  said  to  have  been  overruled. 

64  Cal.  343-345.    EX  PARTE  KELLOGG. 

Contempt  Proceedings  are  maintainable  for  transfer  of  property  pend- 
ing motion  for  its  delivery  to  sheriff  on  supplementcury  proceedings, 
p.  344. 

See  note  to  Lathrop  v.  Clapp,  100  Am.  Dec.  514,  on  general  subject. 
Miskimmins  v.  Shaver,  8  Wyo.  414. 
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64  Cal.  345-346.    MORE  ▼.  SUPERIOR  COURT. 

Venue. — ^Action  for  removal  of  trustees  is  not  one  for  recovery  of 
possession  of  realty,  p.  346. 

Distinguished  in  Staacke  v.  Bell,  125  GaL  315,  as  to  action  involv- 
ing validity  and  effect  of  trust  deed. 

Prohibition  will  not  lie  to  correct  mere  erroneous  exercise  of  juris- 
diction, p.  346. 

To  same  effect  in  Powelson  v.  Lockwood,  82  CaL  616,  as  to  denial 
of  trial  by  jury;  Woodward  v.  Superior  Court,  95  CaL  276,  as  to  order 
appointing  receiver,  where  remedy  by  appeal  adequate. 

Prohibition  cannot  He  for  annulment  of  proceedings  already  had,  p. 
346. 

Cited  in  Valentine  y.  Police  Court,  141  Cal.  618,  noted  under  Hull  v. 
Superior  Court,  63  Cal.  179;  Bellevue  Water  Co.  v.  Stockslager,  4  Idaho, 
641,  refusing  prohibition  to  restrain  district  judge  from  holding  court 
in  certain  place  as  county  seat  where  term  of  court  had  been  held. 
Distinguished  in  Havemeyer  v.  Superior  Court,  84  Cal.  393,  18  Am.  St. 
Rep.  235,  granting  writ  to  arrest  proceedings  by  receiver  appointed  by 
void  order;  but  see  State  v.  Ross,  136  Mo.  273,  holding  writ  improper 
in  matter  of  appointment  of  receiver. 

64  CaL  346-351.    DAIOEL  ▼.  SMITH.    8.  G.  75  CaL  548,  662. 

Gift  Causa  Mortis  must  be  made  in  contemplation  of  near  approach 
of  death  and  property  must  be  delivered,  p.  349. 

To  same  effect  as  to  first  point  in  Zeller  v.  Jordan,  105  Cal.  147, 
holding  no  such  gift  shown  by  facts;  and  as  to  second  point  in  Hart 
y.  Ketchum,  121  Cal.  429,  and  Simpson  v.  Harris,  21  Nev.  363,  holding 
no  gift  established;  and  see  Hatcher  v.  Buford,  60  Ark.  176,  discussing 
effect  of  such  gift  on  widow's  dower  ^rights. 

Gift  Causa  Mortis  is  subject  to  donor's  right  of  revocation  during 
lifetime,  p.  349. 

To  same  effect  in  Doran  v.  Doran,  99  CaL  316,  holding  revocation 
shown  of  gift  of  bank  book. 

64  Cal.  352-354.    FARMERS'  AND  MECHANICS'  BANK  v.  COLBY. 

Corporations. — ^Note  held  to  be  that  of  corporation  and  not  officers 
individually,  p.  353. 

To  same  effect  in  Hobson  v.  Hassett,  76  Cal.  205,  9  Am.  St.  Rep. 
195,  but  holding  note  in  suit  to  be  that  of  president  individually;  dis- 
senting opinion  in  Mathews  v.  Mattress  Co.,  87  Iowa,  253,  main  opin- 
ion holding  note  to  be  that  of  president;  Armstrong  v.  Canal  Co.,  14 
Utah,  456,  holding  note  to  be  corporate  note.  Cited,  also,  in  McCormick 
T.  Stockton  etc  Co.,  130  Cal.  104,  noted  under  Jones  y.  Clark,  42  CaL 
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180;  Bank  ▼.  Midland  etc.  Co.,  155  Ind.  588,  quoting  note  48  Am.  St. 
Rep.  919;  Miller  v.  Way,  5  S.  Dak.  474,  on  point  that  parol  evidence  is 
admissible  to  show  intent  in  making  note,  as  to  obligors  thereunder. 
Jones  y.  Citizens'  Bank,  9  Okla.  564.  Note  citations:  Hall  v.  Crandall, 
89  Am.  Dec.  69,  and  Greenberg  y.  Lumber  Co.,  48  Am.  St.  Rep.  919,  on 
general  subject. 

64  CaL  354-363.    BIDDEL  T.  BRIZZOLARA. 

Bar  of  Limitations  can  be  Removed  only  by  acknowledgment  or  new 
promijse  made  to  debtor  himself,  p.  355. 

Approved  in  Kelly  v.  Lachman,  3  Idaho,  637,  written  promise  signed 
by  party  to  be  charged  to  pay  interest  on  whole  of  pre-existing  debt 
IB  in  acknowledgment  of  the  whole  debt.  See  notes  39  Am.  St.  Rep. 
740,  and  57  Am.  Rep.  336. 

Mortgagor  need  not  pay  debt  except  through  foreclosure  proceedings, 
p.  362. 

To  same  effect  in  Page  y.  W.  W.  Chase  Co.,  145  Cal.  585,  title  of 
purchaser  not  affected  by  judgment  foreclosing  street  assessment  against 
vendor  by  reason  of  provision  in  conveyance  that  it  was  subject  to 
any  existing  lien  for  street  work;  Brown  v.  Willis,  67  Cal.  236,  deny- 
ing right  of  personal  action  on  note  secured  by  second  mortgage  when 
first  foreclosed  in  suit  whereto  he  was  party;  Bull  v.  Coe,  77  Cal.  60, 
11  Am.  St.  Rep.  239,  but  permitting  waiver  of  security  as  to  part  of 
mortgaged  property  where  no  personal  judgment  sought;  and  Hall  v. 
Amott,  80  CaL  355,  holding  security  waived  by  nonforeclosure  of  first 
mortgage;  and  see,  also,  as  to  waiver.  Bank  v.  Kershner,  120  Cal.  500, 
Toby  V.  Railroad  Co.,  98  Cal.  496,  but  sustaining  sale  by  receiver  in 
chattel  mortgage  foreclosure  suit  where  property  deteriorating;  Powell 
V.  Patison,  100  CaL  239,  appl3ring  rule  to  deed  of  trust;   McKean  v. 
Bank,  118  CaL  336,  340,  denying  right  of  bank   mortgagee   to   apply 
general  deposit  to  payment  of  mortgage   debt;    Woodward  v.  Brown, 
119  CaL  292,  63  Am.  St.  Rep.  114,  denying  right  of  mortgagee  to  re- 
lease portions  of  security  at  less  than  real  value  and  hold  mortgagor 
liable  for  such  further  deficiency;   Roberts  v.  Fitzallen,   120  Cal.  484, 
and  Keller  v.  Ashford,  133  U.  S.  624,  applying  rule  to  liability  of  gran- 
tee who  has  assumed  payment  of  mortgage;   Otto  v.  Long,  127   Cal. 
476,  and  Stockton  etc.  Co.  v.  Harrold,  127  Cal.  617,  construing  Code  of 
Civil  Procedure,  section  726;   concurring  opinion  in  Hibernia  etc.   Soc. 
y.  Thornton,  127  CaL  577,  holding  personal  action  not  maintainable  on 
note  reciting  its  security  by  mortgage;  Newhall  v.  Bank,  136  Cal.  536, 
discussing  necessity  of  including  other  property  in  cross -complaint;  Rein 
V.  Calloway,  7  Idaho,  638,  mortgagee  who  by  own  illegal  acts  disposes 
of  mortgaged  personalty  cannot  maintain   action   for  balance  due   on 
mortgage  debt;   Largey  v.  Chapman,  18  Mont.  565,  denying  right   to 
waive  security  of  chattel  mortgage  and  proceed  by  attachment;   Win- 
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ten  v.  Mining  Co.,  57  Fed.  Rep.  292,  on  point  that  mortgagee  cannot 
maintain  distinct  action  for  debt;  Rudolph  v.  Herman,  4  S.  Dak.  288, 
discussing  rights  of  purchasers  under  local  statutes  and  distinguish- 
ing local  law  as  to  foredostire. 

Mortgagee  is  Subrogated  to  promise  to  mortgagor  by  his  grantee  to 
assume  and  pay  the  mortgage,  p.  363. 

To  same  effect  in  concurring  opinion  in  Pellier  ▼.  Gillespie,  67  CaL 
584,  sustaining  personal  judgment  against  grantee  for  deficiency  on 
foreclosure;  Thomson  v.  Bettens,  94  Cal.  86,  but  holding  no  such  agree- 
ment shown;  Williams  v.  Naftzger,  103  Cal.  440,  sustaining  deficiency 
judgment  against  such  grantee  on  foreclosure;  Alvord  v.  Spring  Val- 
ley etc.  Co.,  106  Cal.  553,  further  holding  such  grantee  estopped  from 
denying  validity  of  mortgage;  Bank  ▼.  Madden,  109  Cal.  312,  although 
grantee  did  not  in  terms  agree  to  pay  note;  Savings  Bank  v.  Thorn- 
ton, 112  Cal.  259,  but  holding  rule  inapplicable  when  deed  between 
such  grantor  and  grantee  was  intended  as  mortgage;  Ward  v.  De  Oca, 
120  Cal.  105,  but  holding  grantee  under  no  liability  if  none  imposed 
on  his  grantor,  and  see  on  same  point  Knapp  v.  Insurance  Co.,  85  Fed. 
Rep.  332,  56  U.  S.  App.  459;  Morris  v.  Mix,  4  Kans.  App.  661,  but  holding 
such  grantee  not  liable  when  grantor  was  not;  Keller  v  Ashford,  133 
U.  S.  624,  sustaining  rights  of  mortgagee,  by  subrogation,  under  facts 
stated;  Y.  M.  C.  A.  v.  Croft,  34  Or.  112,  75  Am.  St.  Rep.  571,  holding 
grantee  not  personally  liable  for  the  debt  unless  grantor  was  likewise 
liable,  and  cf.  dissenting  opinion  in  McKay  v.  Ward,  20  Utah,  183. 
Note  citations:  Klapworth  v.  Dressier,  78  Am.  Dec.  74,  76. 

General  Citation.— Johns  v.  Wilson,  180  U.  S.  419. 

64  Cal.  363-369.    MURRAY  y.  GRBEN. 

Condition  in  Restraint  of  Alienation  and  repugnant  to  interest  created, 
is  void,  p.  366. 

To  same  effect  in  Maynard  ▼.  Polhemus,  74  Cal.  143,  as  to  condition 
obliging  grantee  to  resell  to  grantor  at  stipulated  price;  Prey  v.  Stan- 
ley, 110  Cal.  426,  427,  sustaining  alienation  by  grantee  under  facts. 

Estoppel  by  Judgment  cannot  arise  when  newly  acquired  title  is  set 
up  in  second  action,  p.  368. 

To  same  effect  in  Leonard  v.  Flynn,  89  Cal.  541,  23  Am.  St.  Rep.  603, 
on  point  that  plaintiff  may  have  two  suits  for  recovery  of  same  prop- 
erty when  based  on  such  different  titles. 

Appeal. — ^Judgment  is  not  admissible  in  evidence  between  parties 
while  under  appeal,  p.  369. 

Distinguished  in  Cal.  etc.  Bk.  y.  Graves,  129  Cal.  660,  noted  under 
Mortgomery  v.  Tutt,  11  Cal.  190,  also  construing  Code  of  Civil  Pro- 
cedure, section  945;  but  cf.  Di  Nola  v.  Allison,  143  Cal.  112,  noted  under 
Woodbury  y.  Bowman,  13  Cal.  634. 
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64  CaL  369-372.    PEOPLE  ▼.  MUSBACK. 

Murder.— Instmctions  as  to  discretion  of  jury  in  fixing  penalty  sus- 
tained, p.  371. 

Cited  in  People  v.  French,  69  CaL  177,  and  People  ▼.  Bawden,  90  Cal. 
198,  sustaining  similar  instructions. 

Minutes  of  Court  in  criminal  case  may  be  amended  even  after  judg- 
ment to  conform  to  truth,  p.  372. 

To  same  effect  in  People  v.  Goldenson,  76  CaL  346,  as  to  amendment 
of  return  of  service  of  jurors;  People  v.  McNulty,  93  Cal.  444,  as  to 
amendment  of  minutes  nunc  pro  tunc  pending  appeal;  Fay  v.  Stuben- 
raugh,  141  Cal.  675,  applying  rule  to  amendment  of  judgment  as  to 
name  of  defendant. 

Appeal  from  Judgment  suspends  its  force  as  evidence  in  another  ac- 
tion between  same  parties,  p.  369. 

To  same  effect  in  Harris  v.  Bamhart,  97  Cal.  550,  discussing  use  of 
such  judgment  as  bar  to  second  action;  People  v.  Gibbs  98  Cal.  665, 
when  such  judgment  sought  to  be  used  in  criminal  action  against  one 
of  the  parties;  and  on  same  point  People  v.  Beevers,  99  Cal.  290,  as  to 
UBe  of  findings  and  recitals  in  judgment;  Sharon  v.  Hill,  11  Saw.  370, 
371,  26  Fed.  Rep.  347,  391,  discussing  conflict  between  such  ease  in  state 
court  and  similar  one  in  federal  court  where  judgment  in  former  ap- 
pealed from,  and  on  same  point  Sharon  v.  Terry,  13  Saw.  422,  36  Fed. 
Rep.  361. 

Criminal  Law — ^Pronouncing  of  Judgment. — Judge  must  preliminarily 
state  to  defendant  nature  of  charge  for  which  conviction  had,  p.  372. 

To  same  effect  in  People  v.  Burton,  88  Cal.  178,  but  holding  such 
statement  presumed  where  record  silent. 

64  CaL  372-373.    REYNOLDS  ▼.  SUPERIOR  COURT. 

Certiorari  will  be  denied  when  appeal  would  have  been  barred  by 
lapse  of  time,  p.  373. 

To  same  effect  in  Smith  v.  Superior  Court,  97  Cal.  352,  when  delay 
for  over  two  years.  Note  citations:  Wulzen  v.  Board,  40  Am.  St.  Rep. 
31,  on  general  subject. 

64  Cal.  373-376.    PEOPLE  ▼.  ROBINSON. 

Corporations.— Stockholders  entitled  to  vote  at  election  are  those  of 
record,  when  transfer  made  but  not  registered,  p.  375. 

To  same  effect  in  Smith  v.  Railway  Co.,  115  Cal.  594,  but  ruling 
aliter  when  holder  was  merely  "dummy"  for  real  owner,  and  proceed- 
ing brought  under  section  315,  Civil  Code;  Morrill  v.  Mfg.  Co.,  53  Minn. 
380,  further  holding  records  conclusive  as  to  right  to  vote;  In  re  Argus 
etc  Co.,  1  N.  Dak.  440-453,  26  Am.  St.  Rep.  644-656,  granting  right  to 
Notes  Cal.  Rep.— 202. 
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pledgee  when  transfer  made  and  recorded;  (but  see  State  v.  Smitli, 
15  Or  eg.  Ill,  distinguishing  main  case  and  denying  pledgee's  right  to 
vote) ;  Borland  v.  Haven,  13  Saw.  571,  37  Fed.  Rep.  407,  discussing  lia- 
bility of  transferee  to  creditors  when  transfer  not  registered. 

64  Gal.  377.    KNOWLES  ▼.  SEALE. 

Failure  to  Find  upon  issue  is  not  error,  when  issue  immaterial,  p.  377. 

To  same  effect  in  Louvall  v.  Gridley,  70  Cal.  511,  as  to  issue  under 
inapplicable  section  of  statute  of  limitations;  Groome  t.  Ogden,  10  Utah, 
59,  where  such  further  findings  would  have  been  adverse  to  appellant. 

64  Cal.  378.    HEINLEN  ▼.  SULLIVAIT. 

Police  Commissioners  of  San  Francisoo  are  not  appointable  by  judges 
of  superior  court,  p.  378. 

To  same  effect  in  People  v.  Pond,  89  Cal.  143  (cited  in  People  t. 
Menzies,  110  Cal.  452),  on  point  that  such  offices  are  not  elective;  State 
V.  Simon,  20  Oreg.  376,  on  point  that  abolition  of  means  of  electing 
successor  of  officer  extends  his  term  until  its  termination  by  legisla- 
tion. 

64  Cal.  379.    ESTATE  OF  HAHLAIO). 

Probate  Appeal. — Homestead  order  must  be  appealed  from  within 
sixty  days  from  entry,  p.  379. 

To  same  effect  in  Estate  of  Burton,  64  Cal.  428,  as  to  like  order; 
In  re  Fisher,  75  Cal.  524,  as  to  decree  of  distribution;  In  re  Backus,  95 
Cal.  672,  as  to  decree  refusing  probate;  In  re  Heldt,  98  OaL  663,  aa  to 
order  appointing  administrator. 

64  Gal.  379-380.    HOME  LOAN  ASSOCIATION  ▼.  WILKINS. 

Undertaking  on  Appeal  from  decree  of  foreclosure  by  subsequent 
grantee  of  mortgagor,  in  possession,  will  not  effect  stay  unless  it  in- 
cludes deficiency  judgment  on  sale,  p.  380. 

Distinguished  in  Spenoe  v.  Kowalsky,  95  Cal.  153,  holding  question 
of  possession  immaterial,  and  further  distinguishing  between  depart- 
ment and  bank  decisions  in  main  case. 

64  Cal.  380-383.    PEOPLE  y.  AH  FOOK. 

Withdrawal  of  Plea  of  not  guilty,  for  interposing  of  demurrer  to 
information,  is  within  court's  discretion,  p.  381. 

To  same  effect  in  Territory  v.  Barrett,  8  N.  Mex.  74,  sustaining  re- 
fusal after  change  of  venue  granted. 

Leading  Questions  to  witness  are  within  discretion  of  court,  p.  382. 
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To  same  effect  In  People  t.  Goldenson,  76  Gal.  349,  where  asked  by 
prosecution. 

Evidence  is  admissible  of  statements  made  in  defendant's  presence 
and  his  replies  thereto,  p.  382. 

To  same  effect  in  People  v.  Louie  Foo,  112  Gal.  24,  bat  rejecting  evi- 
dence of  such  statements  alone  when  attempted  to  be  used  in  defend- 
ant's favor;  People  v.  Hawkins,  127  Gal.  376,  holding  similar  evidence 
properly  admitted. 

Misconduct. — ^Argument  of  Counsel  cannot  be  reviewed  unless  inter- 
position of  court  asked  and  exception  taken  for  refusal,  p.  383. 

To  same  effect  in  People  v.  Beaver,  83  Gal.  420;  People  v.  Abbott, 
101  Gal.  647,  as  to  improper  remarks  of  court  when  not  excepted  to; 
People  V.  Kramer,  117  Gal.  651;  Allen  v.  Railway  Go.,  70  Fed.  Rep. 
376;  People  v.  Bene,  130  GaL  165,  as  to  remarks  objected  to  and  ordered 
stricken  out  and  disregarded. 

64  Gal.  383-386.    MORROW  ▼.  SUPERIOR  COURT. 
Stockholder's  Liability  for  corporate  debts  is  primary,  p.  386. 

To  same  effect  in  Neale  v.  Head,  133  Gal.  46,  construing  liabilities 
as  to  guaranty  fund  under  Statutes  of  1865-66,  page  752.  In  re  Gall- 
fornia  etc.  Go.,  81  Gal.  368,  as  to  stockholders  in  mutual  life  insurance 
company;  Hyman  v.  Goleman,  82  Gal.  653,  16  Am.  St.  Rep.  180,  further 
holding  as  to  bar  of  such  liability  by  limitation;  Gutting  etc.  Go.  v. 
Packers'  Exch.,  86  Gal.  579,  21  Am.  St.  Rep.  67,  discussing  respective 
liabilities  of  transferrer  and  transferee  of  stock;  Aldrich  v.  Goal  Go., 
24  Or.  37,  41  Am.  St.  Rep.  835,  also  discussing  right  to  enforce  such 
liability  extra-territorially.  Note  citations:  Prince  v.  Lynch,  99  Am. 
Dec  434,  on  general  subject;  and  Thompson  v.  Bank,  3  AnL  St.  Rep. 
840,  851,  855-857,  on  various  phases  thereof. 

64  GaL   388-394.     BARSTOW  y.   SAVAGE   MININQ   COMPANT.     49 
Am.  Rep.  705. 

Sale  of  Personalty. — ^Vendor  can  give  only  such  title  as  he  has,  p. 
391. 

To  same  effect  in  Ghase  v.  Whitmore,  68  Gal.  647,  as  to  transfer  of 
indorsed  note  after  maturity  by  depository;  Swim  v.  Wilson,  90  Gal. 
129,  25  Am.  St.  Rep.  112,  holding  purchaser  of  stolen  stock  certificate 
liable  for  its  re-sale,  although  acting  in  good  faith;  and  Knox  v.  Eden 
etc  Go.,  148  N.  Y.  451,  61  Am.  St.  Rep.  706,  and  Land  Go.  v.  Dennis, 
85  Ala.  568,  7  Am.  St.  Rep.  75,  76,  as  to  stolen  stock  certificates ;  Shafer 
V.  Lacy,  121  Gal.  578,  applying  rule  to  pledge  by  bailee.  Note  citations: 
Velsian  v.  Lewis,  3  Am.  St.  Rep.  204,  on  general  subject. 

Certificate  of  Stock  is  not  negotiable  instrument,  p.  391. 

To  same  effect  in  Qraves  v.  Mining  Go.,  81  Gal.  326,  but  holding  title 
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to  pass  by  endorsement  in  blank  and  delivery,  although  transfer  not 
registered;  and  see  on  same  point  Spreckels  ▼.  Bank,  113  Cal.  276,  54 
Am.  Sfc.  Rep.  350,  as  to  pledge;  Craig  ▼.  Hesperia  etc.  Co.,  113  CaL  13, 
54  Am.  St.  Rep.  317,  holding  purchaser  to  take  subject  to  existing 
equities  in  corporation's  favor;  Scollans  v.  Rollins,  173  Mass.  270,  73 
Am.  St.  Rep.  287,  applying  rule  to  registered  municipal  bonds.  Note 
citations:  Young  y.  Iron  Co.,  4  Am.  St.  Rep.  750,  on  general  subject. 

Purchaser  of  Stock  Certificate  from  apparent  owner  acquires  title  as 
against  true  owner  when  latter  has  permitted  former  to  have  evidences 
of  ownership,  p.  303. 

To  same  effect  in  Arnold  y.  Johnson,  66  Oal.  403,  as  to  rights  of 
pledgee  of  stock  when  delivered  endorsed  to  agent  to  effect  transfer; 
Woodsum  V.  Cole,  60  Cal.  145,  as  to  notej  but  holding  aliter  when  pur- 
chase not  in  good  faith. 

64  Oal.  307-400.    SCHULER  t.  SAVINGS  AND  LOAN  SOCIETY. 

Marital  Property  acquired  during  coverture  is  presumed  to  be  com- 
munity unless  contrary  shown,  p.  308.  See  note  to  Cooke  v.  Bremond, 
86  Am  Dec.  636,  637,  on  general  subject. 

Husband's  Transfer  to  Wife  of  bank  deposit  in  his  name  vests  title 
in  her,  as  separate  property,  p.  308. 

To  same  effect  in  Oaks  v.  Oaks,  04  Cal.  68,  as  to  deed  of  community 
property  homesteaded  by  her. 

Husband  and  Wife  may  contract  with  each  other  as  to  their  sep- 
arate or  community  property,  p.  300. 

To  same  effect  in  Floumoy  v.  Floumoy,  86  Oal.  203,  21  Am.  St.  Rep. 
42,  on  point  that  character  of  property  acquired  after  marriage  depends 
upon  their  Intention  relative  thereto. 

Community  Property. — Possession  of  by  wife  is  that  of  husband,  p. 
400. 

To  same  effect  in  Tibbets  v.  Fore,  70  Cal.  245,  discussing  wife's  right 
to  enjoin  execution  sale  of  her  separate  property,  but  acquired  after 
marriage;  People  v.  Swalm,  80  Cal.  40,  13  Am.  St.  Rep.  08,  on  point 
that  gift  by  wife  thereof  conveys  no  title  notwithstanding  her  then 
possession. 

64  Cal.  401-405.    PEOPLE  v.  LEWIS. 

Continuance  in  criminal  case  is  properly  refused  when  attendance  of 
witness  cannot  be  procured  in  reasonable  time,  p.  403. 

To  same  effect  in  People  v.  Wade,  118  Cal.  673,  sustaining  denial 
under  facts;  People  v.  Breen,  130  CaL  78,  noted  under  People  v.  De 
Lacey,  28  Cal.  580. 


3221  Notes  on  California  Reporta.  64  CU.  406-428 

Prior  Conyiction. — Arraignment  la  properly  made  in  form  prescribed 
by  statute  then  in  force,  p.  403. 

To  same  efifect  in  People  v.  Brooks,  65  Gal.  296,  208,  sustaining  ar- 
raigmnent  according  to  section  988,  Penal  Code;  and  see  Ex  parte 
Young  Ah  Gow,  73  Cal.  442,  444;  People  ▼.  Wheatley,  88  Cal.  117,  on 
same  point,  cited  under  People  v.  Brooks,  65  Cal.  295,  People  v.  Gutier- 
rez, 74  CaL  83,  on  point  that  plea  of  not  guilty  puts  prior  conviotioii  in 
issue. 

64  CbJ.  406-410.    PRESTON  ▼.  HOOD. 

Undertaking  to  Prevent  Attachment. — Compla'nt  In  action  on  held 
sufficient,  p.  407. 

Cited  in  McCntcheon  ▼.  Weston,  66  CaL  38,  sustaining  similar  com- 
plaint. 

Diachargt  of  Surety  la  not  effected  by  mere  forbearance  by  ereditor, 
p.  408. 

To  same  effect  in  Bull  t.  Coe,  77  Cal.  60,  11  Am.  St.  Rep.  237,  ruling 
similarly  aa  to  effect  of  non-presentation  of  daim  against  principal's 
estate. 

64  CaL  423-426.    SWIFT  T.  SHSPARD. 

Appeal  from  Injunction. — ^Appellate  court  will  not  suspend  order 
awarding  perpetual  injunction  pending  appeal,  p.  424. 

To  same  effect  In  Bullion  etc.  Co.  ▼.  Eureka  etc  Co.,  6  Utah,  152 
(cited  in  Stewart  ▼.  Superior  Court,  100  Cal.  546),  on  point  that  in- 
junction is  not  affected  by  appeal  therefrom  except  as  to  affirmative 
action  on  the  decree  awarding  it;  State  t.  Dillon,  96  Mo.  62,  holding 
Bs  contempt  a  violation  of  final  decree  of  injunction  after  appeal  taken; 
dissenting  opinion,  Elliot  v.  Whitmore,  10  Utah,  245,  main  opinion 
holding  erroneous  the  refusal  to  permit  supersedeas  bond,  under  local 
Btatutea,  when  injunction  mandatory  in  effect. 

64  OO.  427-428.    ESTATE  OF  BILLINGS.    S.  C.  65  Cal.  503. 

Olographic  Will  is  invalid  if  portion  of  date  is  printed,  p.  427.  See 
notes  to  Lagrave  v.  Merle,  52  Am.  Dec  592,  and  Robertson's  Succes- 
sion, 62  Am.  St.  Rep.  674,  on  general  subject;  Hamilton  v.  State,  53 
Am.  Rep.  494,  on  definition  of  "signing."  Case  is  also  cited  at  67  Cal. 
383,  but  apparently  by  mistake  for  S.  C.  65  Cal.  593.  Distinguished 
in  Estate  of  Lakemeyer,  135  CaL  30,  holding  abbreviation  of  date  suffi- 
cient if  written  by  testator;  Scott  v.  Harkness,  6  Idaho,  740,  married 
woman  oannot  make  a  holographic  wilL 
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04  Cal.  428-429.     ESTATE  OF  BURTON.     S.  C.  See  McBONALD  ▼. 
BURTON,  68  Cal.  445,  454. 

Probate  Appeal  must  be  taken  within  sixty  days  after  entry  of 
order  appealed  from,  p.  428. 

To  same  effect  in  In  re  Fisher,  75  Cal.  524,  In  re  Backus,  95  Cal.  672, 
and  In  re  Heldt,  98  Cal.  558;  cited  under  Estate  of  Harland,  64  Cal. 
379;  Herriman  Irr.  Co.  v.  Keel,  25  Utah,  115,  where  one  turns  water 
developed  from  his  land  into  a  natural  stream  and  takes  it  out  lower 
down  stream,  he  has  burden  of  showing  he  does  not  take  out  more  than 
he  is  entitled  to  after  allowing  for  seepage  and  evaporation. 

Probate  Homestead. — ^Probate  court  cannot  in  such  proceedings  ad- 
judicate upon  title  as  between  adverse  claimants,  p.  429. 

To  same  effect  in  In  re  Singleton's  Estate,  26  Nev.  112,  following 
rule;  In  re  Groome,  94  Cal.  72,  as  to  question  of  adverse  ownership 
by  decedent's  firm;  Dickey  v.  Gibson,  121  Cal.  278,  further  holding 
person  not  barred  from  separate  action  to  assert  rights,  by  overruling 
of  his  objection  to  homestead  by  probate  court. 

64  Cal.  429-430.    PLUMMER  ▼.  BROWN. 

Default. — ^Defendant's  Grantee  of  land  involved  ean  move  to  raeate, 
p.  430. 

To  same  effect  in  Malone  y.  Big  Flat  etc.  Co.,  93  Cal.  391,  further 
granting  him  right  to  appeal  where  motion  denied;  Trumpler  v.  Trump- 
ler,  123  Cal.  253,  254,  allowing  such  grantee  to  move  to  recall  remit- 
titur in  action;  Crescent  etc  Co.  v.  Montgomery,  124  Cal.  143;  Tuffree 
T.  Steams  etc.  Co.,  124  Cal.  308,  and  Rodgers  v.  Pitt,  96  Fed.  672,  noted 
under  Walker  v.  Felt,  54  Cal.  386;  Thomas  v.  Morris,  8  Utah,  291, 
where  judgment  suffered  through  excusable  neglect.  Note  citation;: 
Furman  v.  Furman,  60  Am.  St.  Rep.  657,  on  general  subject. 

64  Cal.  431-434.    IN  RE  ROBB. 

Habeas  Corpus— Contempt. — ^Refusal  to  deliver  up  prisoner  on  is 
contempt,  although  held  under  extradition  proceedings,  p.  434. 

To  same  effect  in  Ex  parte  Stemes,  77  Cal.  163,  11  Am.  St.  Rep. 
255,  further  holding  such  contempt  to  be  one  "committed  in  face  of 
court."  Denied  in  S.  C,  10  Fed.  Rep.  39,  following  federal  decisions; 
but  see  latter  case  reversed  in  Robb  v.  Connolly,  111  U.  S.  624.  Note 
citations:  Matter  of  Fetter,  57  Am.  Dee.  894,  on  jurisdiction  in  ex- 
tradition. 

64  Cal.  434-440.    MATTER  OF  TYLER. 

Contempt  lies  for  sending  of  insulting  and  threatening  letter  to  grand 
jury,  p.  435.  See  note  to  Percival  y.  State,  50  Am.  Si.  Rep.  575,  on 
general  subject. 
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64  OaL  440-442.    PEOPLE  ▼.  DAVIS. 

Instmctions  on  Reasonable  Doubt  need  not  require  establishment  of 
guilt  to  absolute  moral  certainty,  p.  441. 

To  same  effect  in  People  t.  Ferry,  84  Cal.  34,  but  sustaining  instruc- 
tion that  their  belief  should  "approach  absolute  conviction"  of  guilt; 
People  ▼.  Nelson,  85  Cal.  430,  approving  like  instruction  where  "abso- 
lute" stricken  out;  and  People  v.  Hecker,  100  Cal.  466,  disapproving  it 
where  word  retadned;  Jones  v.  State,  34  Tex.  Cr.  Rep.  491,  holding  in- 
structions erroneous  on  subject. 

64  Cal.  442-443.    REYNOLDS  t.  LYNCH. 

Joinder  of  Defendants  in  action  to  compel  reconveyance  of  trust  prop- 
erty is  improper  except  when  they  claim  interest  therein,  p.  442. 

Distinguished  in  Reynolds  v.  Lincoln,  71  Cal.  187,  sustaining  joinder 
of  trustee  holding  naked  legal  title  in  action  to  quiet  title. 

64  Cal.  446-447.    RANKIN  ▼.  EKEL. 

Execution  Sale. — Constable  is  liable  for  seizure  and  sale  of  proprety 
of  third  person,  p.  446. 

Cited  in  Mets  v.  Schweitzer,  8  Utah,  188,  but  deciding  case  on  other 
points;  Baker  v.  Miles,  108  Iowa,  402,  but  holding  no  conversion  shown. 

64  C^L  450-453.    HUERSTAL  T.  MXJIR. 

Ejectment. — ^Writ  of  Restitution  will  run  against  defendant's  wife, 
and  mortgagee  of  growing  crops  pending  action,  pp.  451,  453. 

Cited  in  Penryn  etc.  Co.  v.  Sherman  etc  Co.,  142  Cal.  646,  discussing 
effect  of  severance  of  crop  upon  chattel  mortgage.  See  note  to  Lee 
Chuck  V.  Quan  etc  Co.,  15  Am.  St.  Rep.  59,  60,  on  general  subject. 

64  CaL  465-466.    ANDERSON  ▼.  HANCOCK. 

Tax  Deed  is  void  for  absence  of  recitals  required  by  statute,  p.  456. 

To  same  effect  in  Daly  v.  Ah  Groon,  64  Cal.  512,  applying  rule  to 
certificate  of  tax  sale;  Hughes  v.  Cannedy,  02  Cal.  386,  where,  as  in 
main  ease,  time  at  which  deed  would  issue  was  omitted. 

Law  of  Case. — ^Rule  does  not  extend  to  points  not  raised  on  former 
appeal,  p.  455. 

To  same  effect  in  People  v.  Hamilton,  103  CaL  496,  as  to  new  objec- 
tions to  sufficiency  of  information. 

64  Cal.  459-461.    APPLE6ARTH  T.  ABBOTT. 

Note.-— Protest  of  notary  is  only  prima  fade  eyidenoe  of  its  redtals, 
p.  460.    See  note  to  Tate  v.  Sullivan,  96  Am.  Dec.  604. 
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84  Cal.  461-462.    WILCOX  v.  HAUSCH. 

Diversion  of  Water  will  be  enjoined  when  diverter  takes  out  more 
than  he  has  brought  into  stream,  p.  461. 

To  same  effect  in  Paige  v.  Rocky  Ford  etc.  Co.,  83  Cal.  94,  discuss- 
ing rights  of  riparian  owner  to  original  flow;  and  sea  Malad  etc.  Co.  t. 
Campbell,  2  Idaho,  383,  on  same  point;  Herriman  etc.  Co.  v.  Butterfield 
etc.  Co.,  19  Utah,  463,  noted  under  Butte  Ditch  Co.  v.  Vaughn,  11  Cal. 
143. 

64  Cal.  462-463.    PATRICK  ▼.  MORSE. 

New  Trial — ^Notice. — Objection  that  it  was  served  or  filed  too  late 
cannot  be  first  raised  on  appeal,  p.  463. 

To  same  effect  in  Brichman  ▼.  Ross,  67  CaL  602,  further  holding  such 
time  not  extendible  by  court;  Simpson  t.  Budd,  91  CaL  491,  on  point 
that  it  will  then  be  presumed  that  such  time  has  been  extended  by 
consent  or  objection  waived;  Horton  v.  Jack,  115  Cal.  34,  applying  rule 
to  service  of  proposed  bill  of  exceptions;  Reclamation  Dist.  v.  Thisby, 
131  Cal.  574,  but  holding  no  presumption  as  to  sufficiency  of  notice  to 
exist  where  it  is  incorporated  in  the  record.  Churchill  v.  floumoy, 
127  CaL  357. 

64  CaL  463-466.    McQUILKEN  y.  CENTRAL  PACIFIC  RAILROAD  CO. 

Contribntory  Negligence  cannot  be  predicated  of  act  not  having  direct 
relation  to  alleged  negligence  of  defendant,  p.  464. 

To  same  effect  in  Bank  v.  Murphy,  68  Cal.  463,  discussing  ''negli- 
gence" as  applied  to  defendant's  act;  Glascock  v.  Railroad  Co.,  73  CaL 
141,  holding  contributory  negligence  shown  by  facts;  Daly  v.  Hinz, 
113  CaL  370,  ruling  similarly  as  to  such  negligence  of  mother  of  child 
injured  (as  in  main  case).  Note  citation:  Freer  V.  Cameron,  55  Am. 
Dec.  667,  on  general  subject.  Approved  in  Owen  v.  Washington  etc. 
Ry.,  29  Wash.  213,  upholding  refusal  of  nonsuit  where  ninety-one  year 
old  man  got  off  car  on  opposite  side  of  platform  on  suggestion  of  con- 
ductor and  got  lost  in  darkness,  and  after  crawling  on  it  he  fell  off 
edge. 

64  CaL  467-469.    PEOPLE  ▼.  McDOWELL. 

Instructions  on  Facts. — Charge  must  be  considered  as  a  whole  in 
determining  whether  instruction  thus  erroneous,  p.  468. 

To  same  effect  in  People  v.  Forsythe,  65  Cal.  104,  where  portion 
claimed  to  assume  guilt  of  defendant  from  flight;  and  see  on  same  point 
United  States  y.  Kuntse,  2  Idaho,  462. 
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64  Cal.   469-471.     TIMES  PUBLISHmO   CO.  T.   COUIVTT  OF   ALA- 
MEDA. 

Delinquent  Tax  List  must  be  published  under  contract  with  super- 
visors, p.  471. 

Approved  in  Jolly  T.  Latah  Co.,  6  Idaho,  303,  304,  county  assessor 
and  collector  cannot  fix  by  contract  compensation  of  publisher  for  print- 
ing delinquent  tax  list.  Distinguished  in  Journal  etc  Co.  y.  Whitney, 
97  Cal.  284,  holding  power  to  contract  therefor  given  to  tax  collector 
under  county  government  act  of  1891;  but  see  Smeltzer  ▼.  Miller,  113 
Cal.  166,  167,  holding  power  of  supervisors  restored  by  amendments  of 
1895  to  Potitlcal  Code. 

64  Cal.  472-473.     McLAUGHLIN  ▼.  DEL  RE.     S.  C.  71  Gal.  230,  232. 

Jury  Trial  is  improper  in  action  to  enjoin  diversion  of  water  although 
damages  also  asked,  p.  473. 

To  same  effect  in  Fish  ▼.  Benson,  71  CaL  435,  as  to  cross-complaint 
to  cancel  conveyance  under  which  suit  brought;  Churchill  ▼.  Baumann, 
104  CaL  372,  as  to  action  similar  to  main  ease;  Richardson  v.  Eureka, 
110  Cal.  446,  on  point  that  findings  are  necessary  in  action  to  abate 
nuisance,  unless  waived;  Churchill  ▼.  Louie,  135  Cal.  612,  further  hold- 
ing case  not  within  section  664,  Code  of  Civil  Procedure;  McCarthy  v. 
Gaston  etc  Co.,  144  Cal.  546,  holding  verdict  merely  advisory  in  action 
for  abatement  of  nuisance. 

64  OlL  473-476.    PALACES  T.  HUNT. 

Mandamus. — Supreme  Court  has  appellate  jurisdiction  of  proceedings 
in,  p.  474. 

C^ted  in  People  ▼.  Perry,  79  Cal.  109,  sustaining  its  appellate  juris- 
diction in  quo  warranto  proceedings  when  fine  of  five  thousand  dollars 
demanded;  Heinlen  ▼.  Pldllips,  88  Cal.  559,  ruling  similarly  as  to  pro- 
ceedings in  certiorari;  Knowles  t.  Thompson,  133  Cal.  248,  denying 
second  application  for  mandamus,  because  remedy  by  appeal  was  ade- 
quate. 

64  CaL  475-476.    WILSON  ▼.  BAKES. 

Injunction  will  not  lie  against  proceedings  of  court  of  oo-ordinate 
jurisdiction,  p.  476. 

To  same  effect  in  Waymire  v.  Railway  Co.,  112  Cal.  651,  as  to  in- 
junction of  foreclosure  proceedings  by  stockholders  on  ground  of  fraud 
in  its  execution  by  their  corporation;  Wolfe  v.  Titus,  124  Cal.  269, 
quoting  Waymire  v.  Railway  Co.,  112  Cal.  661;  Scott  v.  Runner,  146 
Ind.  16,  58  Am.  St  Rep.  348,  as  to  injunction  of  execution  because  judg- 
ment void. 
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64  Cal.  481-485.    CITY  AND  COUNTY  OF  SAN  FRANCISCO  y.  LUX. 

Taxation. — ^Decedent's  Personalty  is  taxable  at  situs  of  residence  at 
death  irrespecitve  of  its  actual  situs,  p.  483. 

To  same  effect  in  Mackay  y.  San  Francisco,  113  Cal.  397,  400,  on 
point  that  mortgage  bonds  belonged  to  resident  are  taxable  here  al- 
though secured  by  property  elsewhere;  Estate  of  Fair,  128  Cal.  612, 
noted  under  People  v.  Parks,  23  Cal.  138;  Mackay  v.  San  Francisco, 
128  Cal.  681,  holding  foreign  railroad  bonds  in  name  of  nonresident 
trustee  of  decedent  taxable  at  trustee's  residence.  Note  citations:  Buck 
▼.  Miller,  62  Am.  St.  Rep.  461,  466,  on  general  subject. 

64  Cal.  487-488.    HOWARD  ▼.  STRATTON. 

Parol  Eyidence  is  admissible  to  show  discharge  of  note  by  perform- 
ance of  conditions  to  that  end,  p.  488. 

To  same  effect  in  Schultz  ▼.  Noble,  77  CaL  81,  fluimitting  sinular  parol 
evidence;  and  Bank  v.  Blum,  26  Or.  52,  where  note  was  given  merely 
as  security  for  maker's  performance  of  his  contract;  Norman  t.  Waite, 
30  Neb.  316,  admitting  contemporaneous  parol  agreement  constituting 
condition  for  performance  of  main  agreement;  Clark  v.  Ducheneau,  26 
Utah,  103,  where  in  action  on  note  defendant  admitted  execution,  parol 
evidence  that  it  was  given  not  for  loan,  but  to  secure  performance  of 
defendant's  verbal  agreement  to  purchase  stock  for  plaintiff,  and  was 
to  be  surrendered  on  delivery  of  stock,  and  that  agreement  had  been 
performed,  was  admissible. 

64  CaL  489-491.    PAIGE  ▼.  CARTER. 

Note. — Date  of  delivery  may  be  shown  to  be  other  than  d&te  of 
note  when  issue  material,  p.  489. 

To  same  effect  in  Collins  v.  DriscoU,  69  CaL  661,  admitting  evidence 
where  bar  by  limitation  involved. 

Coanterdaim  must  be  claim  existing  at  commencement  of  action, 
p.  490. 

To  same  effect  in  Lyon  v.  Petty,  66  Cal.  326,  where  barrod  a.t  such 
time;  McGuire  v.  Edsall,  14  Mont.  360,  where  accruing  after  such  time. 

64  CaL  492-493.    KORNAHRENS  y.  HIS  CREDITORS. 

Dismissal  of  Action  for  want  of  prosecution  is  within  discretion  of 
court,  p.  492. 

To  the  same  effect  in  People  v.  Jeffords,  126  CaL  300,  noted  under 
Dupuy  v.  Shear,  29  Cal.  238;  Hassey  v.  Homestead  etc  Assn.,  102  CaL 
613,  614,  sustaining  dismissal  under  facts.  Note  citations:  Grigsby 
Y.  Napa  Co.,  95  Am.  Dec  215,  on  general  subject. 
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64  Cal.  498-503.    PEOPLE  v.  WILLIAMS. 

Dedication  is  not  effected  until  acceptance  by  public  of  offer  to  dedi- 
cate, p.  502. 

To  same  effect  in  Hayward  v.  Manzer,  70  Cal.  480,  where  map  show- 
ing streets  was  filed  and  recorded  by  owner;  Payne  v.  English,  79  Cal. 
548,  where  statute  passed  by  state,  owner  of  property,  as  in  main  case; 
People  v.  Reed,  81  Cal.  77,  79,  15  Am.  St.  Rep.  28,  30,  where  lots  sold 
by  reference  to  unrecorded  map;  Niles  v.  City  of  Los  Angeles,  125  CaL 
577,  noted  imder  Harding  y.  Jasper,  14  Cal.  648. 


64  CaL  503-504.     BLOOM  y.  CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO. 

Claim  against  City  for  damages  need  not  be  presented  to  superyison 
before  suit  thereon,  p.  504. 

To  same  effect  in  Spangler  y.  San  Frandsoo,  84  CaL  20,  18  Am.  St. 
Rep.  164,  as  to  damages  for  oyerflow  from  defectiye  sewer. 

64  Cal.  504-511.    CITY  AND  COUNTY  OF  SAN  FRANCISCO  y.  FLOOD. 

Taxation. — ^Description  of  Property  is  sufficient  if  following  state- 
ment of  owner,  p.  506. 

To  same  effect  in  Sayings  etc.  Soc.  y.  San  Francisco,  131  Cal.  360, 
noted  under  People  y.  McCreery,  34  CaL  432;  State  y.  Kidd,  125  Ala. 
424,  noted  under  People  y.  Insurance  Co.,  29  Cal.  533;  Lake  Co.  y.  Min- 
ing Co.,  68  Cal.  15,  aa  to  real  property  descriptions;  Dear  y.  Vamum, 
80  CaL  89,  and  San  Francisco  y.  Pennie,  93  Cal.  469,  470,  472,  each 
citing  main  case  also  as  to  sufficiency  of  description  in  assessment; 
People  y.  Railroad  Co.,  105  Cal.  592  (cited  in  Central  Pacific  etc.  Co.  y. 
State,  162  U.  S.  114,  where  statement  included  taxable  franchise  and 
omitted  untaxable  one;  Sayings  and  Loan  Society  y.  San  Francisco,  146 
GaL  678,  arguendo. 

Taxation  of  Mining  Stock  may  be  made  at  situs  of  owner's  residence, 
although  corporate  property  in  another  state,  p.  507. 

Distinguished  in  San  Francisco  y.  Mackay,  10  Sawy.  435,  22  Fed. 
Rep.  605,  as  to  assessment  imder  another  statute,  where  corporation 
was  local  one. 

Equalisation  of  Taxes  cannot  be  made  without  eyidence,  p.  508. 

To  same  effect  in  Sayings  and  Loan  Society  y.  San  Francisco,  146  CaL 
678,  board  of  equalisation  may  authorize  assessor  to  change  designation 
of  kind  or  quality  of  part  of  personal  property  from  ''bonds"  to  "sol- 
vent credits";  Oakland  y.  S.  P.  Co.,  131  CaL  230,  noted  under  People  y. 
Reynolds,  28  CaL  112;  Bank  y.  Board,  97  CaL  325,  further  holding  re- 
cital in  order  conclusive  as  to  taking  of  testimony. 
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Taxation. — Statement  of  Property  muat  be  furnished  by  owner  to 
assessor  to  entitle  him  to  protection  by  courts,  p.  509. 

To  same  effect  in  Board  y.  Anderson,  68  Fed.  Rep.  345  (Mont.)>  sus- 
taining arbitrary  assessment  where  no  statement  furnished.  Distin- 
guished in  People  v.  Railroad  Co.,  67  Gal.  627,  where  assessment  Toid 
because  made  when  equalization  impossible. 

64  Gal.  512.    DALY  y.  AH  GOON. 

Taxation. — ^Assessment  is  Void  if  made  to  person  named,  Mid  to  all 
owners  or  claimants  known  or  unknown,  p.  512. 

To  same  effect  in  Greenwood  y.  Adams,  80  Gal.  76,  holding  yoid  a 
certificate  and  deed  in  such  form;  De  Frieze  y.  Quint,  94  Gal.  660,  28 
Am.  St.  Rep.  154,  as  to  such  certificate;  Rubs  y.  Griehton,  117  Gal.  703, 
as  to  assessment  and  certificate. 

Assessment  is  Void  if  not  following  statutory  requirements,  p.  612. 

To  same  effect  in  San  Luis  Obispo  y.  Pettit,  87  GaL  502,  where  not 
following  section  3647,  Political  Goda. 

64  GaL  513-515.    TAYLOR  y.  McLAIN. 

Mortgage  includes  deed  giyen  to  secure  debt  although  absolute  in 
form,  p.  514. 

To  same  effect  in  Healy  y.  O'Brien,  66  Gal.  519,  holding  that  legal 
title  does  not  pass  thereunder;  and  Raynor  y.  Drew,  72  Gal.  309,  Turner 
T.  McDonald,  76  Gal.  180,  Smith  y.  Smith,  80  Gal.  325,  Hall  y.  Arnott, 
80  Gal.  352,  Murdock  y.  Glarke,  90  Gal.  442,  Brandt  y.  Thompson,  91 
Gal.  461,  Moisant  y.  McPhee,  92  Gal.  79,  Kelley  y.  Leachman,  2  Idaho, 
1116,  and  Adair  y.  Adair,  22  Or.  131,  cited  thereunder;  Vance  y.  Ander- 
son, 113  Gal.  538,  on  point  that  parol  eyidenoe  is  admissible  to  show 
real  nature  of  transaction;  Peninsular  etc.  Go.  y.  Pacific  etc.  Go.,  123 
Gal.  694,  and  Byrne  y.  Hudson,  127  Gal.  256,  holding  mortgage  shown 
xmder  facts  stated;  Pritchard  y.  Butler,  4  Idaho,  521,  following  rule. 

Cross-Complaint  may  be  used  to  assert  deed  to  be  such  in  action 
brought  to  redeem  from  it  as  mortgage,  p.  514.  See  note  to  Hurd  y. 
Gase,  83  Am.  Dec.  254. 

64  Gal.  515-519.    SOUTHERN  PACIFIC  RAILROAD  CO.  y.  GARCIA. 

Mexican  Grant  is  segregated  on  publication  and  approyal  of  plat  and 
suryey,  under  12  U.  S.  Stats.  33,  where  no  application  for  return  to 
District  Gourt  made,  p.  518. 

To  same  effect  in  Raiboad  Go.  y.  DulL  10  Saw.  618,  610,  22  Fed. 
Rep.  497»  in  reference  to  same  proceedings. 
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64  Cal.  519-520.    PACIFIC  BRIDGE  CO.  t.  TnHKHAM. 

Assessment  for  Local  Improvements  cannot  be  exercised  by  state, 
p.  520. 

To  same  effect  in  Lent  t.  Tillson,  72  Cal.  412,  but  holding  (as  in 
main  case)  act  not  subject  to  such  objection;  and  In  re  Madera  etc. 
Dist.,  92  CaL  327,  27  Am.  St.  Rep.  128,  discussing  assessment  imder 
Wright  act. 

64  CaL  620-625.    SAVINGS  AND  LOAN  SOCISTT  y.  GERICHTEN. 
Agency  cannot  be  proved  by  declarations  of  alleged  agent,  p.  524. 

To  same  effect  in  People  v.  Dye,  75  Cal.  113,  as  to  statement  by  wife 
of  her  direction  by  husband;  Smith  v.  Insurance  Co.,  107  Cal.  437,  as 
to  statements  by  detective  of  his  employment  by  party. 

64  CaL  625-529.    BX  PASTE  SONTAG. 

Grand  Juror  cannot  be  compelled  to  state  his  vote  on  faidiebnent, 
p.  527. 
See  note  to  Commonwealth  v.  Green,  12  Am.  St.  Rep.  918. 

General  Citation. — ^Miskimmins  v.  State,  8  Wyo.  414. 

64  CaL  529-632.    EMERIC  Y.  ALVARADO.    S.  C.  90  CaL  444,  460,  461, 
462,  482. 

Appeal  from  Interlocutory  Orders  are  confined  to  those  enumerated 
in  statute,  pp.  649,  629. 

To  same  effect  in  dissenting  opinion  Sharon  v.  Sharon,  67  Cal.  201, 
discussing  appealability  of  divorce  decree. 

Partition  is  Invalid  when  larger  traet  included  than  tract  to  be  di- 
vided, p.  680. 

To  same  effect  in  Hayne  v.  Gould,  54  Fed.  Rep.  969,  decreeing  sale 
and  not  partition  under  facts.  Note  citations:  Tomlin  v.  Hilyard,  92 
Am.  Dec.  127,  on  agreements  for  partition. 

SstoppeL — ^Acceptance  of  lieu  deed  estops  grantees  from  claiming 
under  originals,  p.  587. 

To  same  effect  in  Sepulveda  v.  Sepulveda,  77  Cal.  608,  decreeing  le- 
oonveyance  of  property  erroneously  covered  by  such  second  deed;  and 
see  Center  v.  Davis,  113  CaL  309,  64  Am.  St.  Rep.  353,  and  Chloupek 
V.  Perotka,  89  Wis.  556,  46  Am.  St.  Rep.  859,  when  claim  of  grantee 
held  barred  as  to  additional  property  in  first  deed. 

Szecntion  Purchaser  acquires  no  title  when  judgment  void,  p.  690. 

To  same  effect  in  Sullivan  v.  Mier,  67  Cal.  266,  as  to  street  assess- 
ment where  suit  not  according  to  statute. 
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Guardian  ad  Litem. — Judgment -roll  need  not  include  order  appoint- 
ing, p.  592. 

To  same  effect  in  Brady  v.  Page,  66  Cal.  232;  Granger  v.  Sheriff,  133 
Cal.  418,  on  point  that  appointment  may  be  made  ex  parte;  Batchelder 
V.  Baker,  79  Cal.  267,  further  citing  main  case  at  p.  368,  on  point  that 
due  appointment  is  presumed  on  appeal  unless  contradicted  by  record. 

Guardian  ad  Litem  is  not  a  party  to  action,  p.  593. 

To  same  effect  in  0*Shea  y.  Wilkinson,  95  Cal.  456,  on  point  that 
guardian  need  not  be  joined  as  oodefendant  with  ward;  and  Redmond 
V.  Peterson,  102  Cal.  598,  41  Am.  St.  Rep.  206,  ruling  similarly  as  ta 
guardian  for  incompetent;  Dixon  v.  Cardoza,  106  Cal.  507,  holding  erro- 
neous the  substitution  of  guardian  of  insane  plaintiff  an  plaintiff;  Den- 
nison  v.  Willcut,  3  Idaho,  798,  guardian  cannot  bring  suit  in  own  name 
and  in  individual  capacity  for  property  belonging  to  ward. 

New  Parties,  where  successors  to  deceased  parties,  may  be  brought 
in  on  mere  motion,  and  without  service  of  summons,  p.  696. 

Distinguished  in  White  v.  Johnson,  27  Oreg.  293,  50  Am.  St.  Rep. 
732,  holding  summons  necessary  when  none  served  originally  on  de- 
ceased defendant. 

Judgment  against  Infant  is  merely  voidable  when  no  guardian  ad 
litem  appointed,  p.  600. 

To  same  effect  in  Thomas  v.  Parker,  97  Cal.  458;  Childa  v.  Lanter- 
man,  103  Cal.  390,  42  Am.  St.  Rep.  123,  discussing  effect  of  judgment 
rendered  on  appearance  of  attorney  for  infant.  Note  citations:  Joyce 
V.  McAvoy,  89  Am.  Dec.  188,  on  general  subject. 

Findings  and  Conclnsions  must  be  separately  stated,  p.  603. 

To  same  effect  in  Savings  etc.  Soc  v.  Burnett,  106  CaL  539,  dis- 
cussing findings  as  to  ownership;  Springfield  etc.  Co.  v.  Hamby,  65  Ark. 
21,  construing  similar  statutes. 

Special  Verdict  must  be  confined  to  facts  alone,  p.  603. 

To  same  effect  in  dissenting  opinion  in  Murphy  v.  Bennett,  68  CaL 
532,  discussing  sufficiency  of  findings  of  court. 

Statute  of  Limitations  as  to  Mexican  grant  does  not  commence  run- 
ning until  final  approval  of  survey,  p.  608. 

Distinguished  in  Adams  v.  Hopkins,  144  Gal.  27,  holding  rule  inap- 
plicable under  different  statute. 

Partition  cannot  be  had  until  respective  interests  are  determined  and 
adjudged  by  court,  p.  618. 

To  same  effect  in  Grant  v.  Murphy,  116  Cal.  431,  58  Am.  St.  Rep. 
191,  but  ruling  alitor  as  to  probate  partition. 

Partition  Suit  imder  code  nearly  resembles  former  aetioa  in  equity, 
p.  619. 
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To  same  effect;  m  S.  C,  90  OaL  467,  on  point  that  sudi  action  is 
essentially  equitable. 

Description  in  Judgment. — Map  referred  to  should  be  identified  by 
judgment  and  made  part  of  it,  p.  621. 

To  same  effect  in  Northern  etc.  Co.  y.  Jordan,  87  GaL  26,  holding 
ejectment  verdict  and  judgment  bad  for  uncertainty. 

Appeal  does  not  lie  from  order  appointing  receiver  in  partition  suit, 
p.  626. 

To  same  effect  in  Steel  v.  Holladay,  18  Oreg.  163,  as  to  order  re- 
quiring receiver  to  join  in  sale  of  property;  Popp  v.  Daisy  etcu  Ck>.,  22 
Utah,  461,  noted  under  French  Bank  Case,  53  CaL  496. 

General  Citation.— Doty  v.  Barnard,  92  Tex.  107. 


VOIiUMB  ijxrv. 


15  Gal.  8-11.    DE  CELIS  y.  PORTER. 

Misjoinder  of  Parties. — ^When  improper  plaintiffs  joined  they  may 
be  stricken  out  on  remand  to  trial  court  by  amendment  of  complaint, 
p.  0. 

To  same  effect  in  Hopper  v.  Barnes,  113  Cal.  643,  when  objection  not 
taken  by  defendant,  and  judgment  not  entered  in  favor  of  such  im- 
proper plaintiff. 

Findings. — ^Inferences  of  Fact  cannot  be  drawn  by  appellate  court 
from  facts  found,  p.  10. 

To  same  effect  in  Bull  y.  Bray,  89  OaL  202,  as  to  inference  of  fraudu- 
lent intent  in  conveyance. 

66  Cal.  11-15.    URTON  v.  WILSON. 

State  Lands. — ^Application  to  Purchase  lands  suitable  for  cultivation, 
made  by  one  not  an  actual  settler,  before  new  constitution,  conferred 
no  right  to  purchase  after  adoption  of  constitution,  p.  13. 

To  same  effect  in  Dillon  v.  Saloude,  68  Gal.  270,  ruling  aliter,  how- 
ever, aa  to  application  by  actual  settler  for  lands  not  suitable  for  cul- 
tivation; Manley  v.  Cunningham,  72  Cal.  242,  when  facts  similar  to 
main  case,  and  defining  ^'suitable  for  cultivation." 

Land  Contest. — ^Validity  of  defendant's  certificate  of  purchase  can- 
not be  attfiusked  when  plaintiff  has  no  right  to  purchase,  p.  15. 

Overruled  in  Pern  v.  Beaumont,  01  Cal.  32,  sustaining  right  to  con- 
test, under  facts,  although  plaintiff  could  not  make  valid  application 
to  purchase. 

65  Cal.  16-17.    PEOPLE  y.  BARNES. 

Larceny. — Ownership  of  good  stolen  may  be  alleged  to  be  in  'Tage 
Bros."  without  specifying  names  of  partners,  p.  17. 

To  same  effect  in  People  v.  Goggins,  80  Cal.  231,  as  to  use  of  name 
TT.  &,  C."  (partners)   as  owners,  in  indictment  for  larceny;  People  v. 
Notes  Cal.  Rep.— 203.  3283 
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Ribolsi,  89  Cal.  496,  as  to  "estate  of  G.  H.  T.  and  0.  J.  B.,  copartners 
.  .  .  under  the  firm  name  of  G.  H.  T.  &  Co.,"  in  indictment  for 
receiving  stolen  goods. 

65  Cal.  17-18.    GLEASON  t.  HILL. 

Ezecntion — Sale  en  Masse. — ^Finding  of  court  as  to  connection  of 
properties  will  be  afiSrmed  where  evidence  conflicting,  p.  18. 

Cited  in  Meux  y.  Trezevant,  132  Cal.  489,  and  Wolf  t.  Holton,  117 
Mich.  322,  confirming  sale  under  facts  stated. 

65  Cal.  26-27.    ALLBNBBRG  v.  ZELLERBACH.    S.  0.  tee  Zellerbach 
y.  Allenbeig,  99  Cal.  57,  65. 

65  Cal.  28-33.    TTLER  y.  CONNOLLY. 

Contempt. — ^Appeal  does  not  lie  from  order  imposing  fine  for,  akhongh 
within  pecuniary  jurisdiction  of  supreme  court,  p.  29. 

To  same  effect  in  People  y.  Kuhlman,  118  Cal.  141,  as  to  disobedience 
of  coroner's  subpoena;  State  v.  Massey,  10  N.  Dak.  155,  construing 
local  statutes;  Sanchez  y.  Newman,  70  Cal.  210,  as  to  order  dismissing 
contempt  proceedings;  In  re  Vance,  88  Cal.  262,  where  rule  reaffirmed; 
concurring  opinion  Ex  parte  Clancy,  90  Cal.  556,  holding  section  64 
Insolvency  Act,  allowing  such  appeal,  governed  by  section  1222,  Code 
Civil  Procedure;  dissenting  opinion,  Ruggles  v.  Superior  Court,  103  Cal. 
131,  discussing  effect  of  pendency  of  appeal;  Benson  v.  Anderson,  9 
Utah,  156,  on  point  that  right  to  appeal  exists  only  when  granted  by 
statute.  Cited,  also,  in  Wallace  v.  Helena  etc.  Co.,  10  Mont.  37,  as 
differing  from  People  v.  O'Neil,  47  Cal.  109,  on  question  of  practice 
involved.  Note  citations:  MuUin  v.  People,  22  Am.  St.  Rep.  417,  on 
general  subject. 

65  Cal.  33-36.    EX  PARTE  MOYNIER. 

Municipal  Ordinance  is  valid  that  prescribes  police  or  sanitary  regu- 
lations— applied  to  regulations  regarding  laundries,  p.  35. 

To  same  effect  in  In  re  Zhizhuzza,  147  Cal.  335,  upholding  Oakland 
ordinance  providing  for  exclusive  removal  of  garbage  by  city,  its  agents 
and  employees,  to  be  consumed  in  city  crematory;   Ex  parte  Mount, 

66  Cal.  451,  as  to  ordinance  regulating  licenses  for  business;  In  re 
Yick  Wo,  68  Cal.  305,  58  Am.  Rep.  17,  as  to  laundry  ordinance,  al- 
though intended  to  operate  against  Chinese;  In  re  Hang  Kie,  69  Cal. 
151,  as  to  ordinance  restricting  laundries  within  specified  city  limits; 
and  holding  no  discrimination  made  thereby  (but  see  Ex  parte  Sing 
Lee,  96  Cal.  357,  31  Am.  St.  Rep.  220,  holding  invalid  an  ordinance  on 
same  subject) ;  Ex  parte  Fiske,  72  Cal.  128,  as  to  ordinance  prohibiting 
alteration  or  repair  of   wooden  buildings   within  specified  fire   limits 
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except  upon  permission  specified;  and  on  same  point  in  McCloskey  y. 
Kreling,  76  Oal.  612,  denying,  however,  right  of  adjacent  owner  to 
enjoin  erection  of  such  building  unless  suffering  special  damage  thereby. 

65  Cal.  37-39.    McCUTCHEON  y.  WESTON. 

Judgment  May  be  Pleaded  as  "recovered,  entered  and  docketed,"  in 
action  on  bond  to  prevent  levy  where  penalty  due  when  judgment  ''re- 
covered," p.  39. 

To  same  effect  in  High  v.  Bank,  95  Cal.  389,  29  Am.  St.  Rep.  123, 
as  to  allegations  that  judgment  was  '^recovered"  and  "entered,"  in  suit 
agauist  garnishee  in  supplemental  proceedings. 

Attachment  Bond. — ^Action  on  bond  to  prevent  levy  will  lie  although 
judgment  was  recovered  against  one  defendant  only,  p.  39. 

Cited  in  McCormick  v.  National  Surety  Co.,  134  CaL  512,  noted  under 
Heyneman  v.  Elder,  17  Cal.  433. 

65  Cal.  40-42.    CARNEY  y.  ARIZONA  6.  M.  CO. 

Mining  Claims — ^Annual  Labor. — Congressional  Act  (Rev.  Stats.  2324) 
applies  to  placer  as  well  as  to  lode  claims,  p.  40. 

Cited  in  Russell  v.  Brosseau,  05  Cal.  008,  holding  claim  open  to 
relocation  if  proper  work  not  done  and  original  locators  have  not  re- 
sumed work;  Sweet  v.  Webber,  7  Colo.  447,  applying  rule  to  provision 
SB  to  marking  boimdaries. 

65  Cal.  42-45.    PETERSON  v.  WEISSBEIN.    S.  C.  75  Cal.  174,  179. 

65  CaL  40-49.    SMITH  y.  COOLEY. 

Easement. — Grant  of  'fining  Right**  carries  whatever  is  incident  to 
It  and  necessary  to  its  beneficial  enjoyment,  p.  47. 

To  sam^  effect  in  Scheel  v.  Alhambra  etc  Co.,  79  Fed.  Rep.  825,  as 
to  grant  of  tunnel  right  "with  appurtenances";  dissenting  opinion  in 
Hall  V.  Vernon,  47  W.  Va.  299,  main  opinion  being  noted  imder  Hughes 
V.  Devlin,  23  C5aL  501. 

65  Cal.  49-50.    VANDERFORD  y.  FOSTER. 

Nonsuit  may  be  granted  after  close  of  defendant's  case,  where  ver- 
dict for  plaintiff  would  have  been  set  aside  as  unsustained,  p.  49. 

To  same  effect  in  Estate  of  Morey,  147  Cal.  507,  applying  rule  on 
petition  to  revoke  probate  of  will;  Fagundes  v.  C.  P.  R.  R.  Co.,  79  Cal. 
100,  as  to  renewal  at  close  of  defendant's  case  of  motion  denied  at 
close  of  plaintiff's  case;  Toulouse  v.  Pare,  103  Cal.  252,  further  hold- 
ing Mich  order  not  reviewable  when  not  assigned  as  error. 
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65  Cal.  50-54.    SANDERS  v.  SIMCICH. 

Will  is  Revoked  by  subsequent  marriage,  p.  62. 

See  note  to  Cutter  v.  ButJer,  57  Am.  Dec.  346,  and  Young's  Appeal, 
80  Id.  517,  518,  on  general  subject. 

Sunriyorship  is  presumed  from  probabilites  resulting  from  strength, 
age  and  sex,  p.  54. 

See  note  to  Wilson  v.  Brownlee,  91  Am.  Dec.  529,  and  Sprigg  y.  Moale, 
92  Id.  707,  on  general  subject. 

65  Cal.  56-57.    WEBB  y.  CLARK. 

Adverse  Possession. — ^Tazes  must,  under  section  326,  Code  Civil  Pro- 
cedure, be  shown  to  have  been  paid  as  therein  prescribed,  p.  56. 

To  same  effect  in  Ball  v.  Nichois,  73  Cal.  195,  holding,  however, 
pleading  thereof  unnecessary,  being  merely  evidentiary;  McDonald  ▼. 
Drew,  97  Cal.  269,  holding  no  adverse  possession  shown  when  partition 
fence  wrongly  establJehAd.  but  lots  taxed  by  number. 

66  Cal.  67-58.    HAMILTOH  v.  tXyTT. 

Issuance  of  Execution  by  justice  may  be  compelled  by  mandamus 
when  petitioner  entitled  thereto,  p.  58. 

To  same  effect  in  Town  v.  Pimental,  107  Cal.  390,  as  to  issuance  by 
recorder  after  his  erroneous  recall  of  prior  writ,  and,  further,  constru- 
ing sections  1088,  1094,  Code  of  Civil  Procedure.  Note  citations:  Dane 
V.  Derby,  89  Am.  Due.  732,  and  State  v.  Cone,  74  Am.  St.  Rep.  152,  153, 
on  general  subject. 

66  Cal.  58-63.    COGLAN  y.  BEARD.    S.  C.  67  Cal.  303-308. 

Election  Contest — ^BftUots. — ^Burden  of  proof  is  on  contestant  to  show 
ballots  not  tampered  with  since  delivered  up  by  judges  of  election, 
p.  61. 

To  same  effect  in  S.  C,  67  Cal.  306,  holding  ballots  admissible,  al- 
though for  short  time  out  of  custody  of  contestant  as  de  facto  county 
clerk;  Davenport  v.  Oelrich,  104  Iowa,  196,  and  Spidle  v.  McCracken, 
45  Kan.  359,  holding  returns  conclusive  as  a^inst  such  discredited 
ballots;  Schneider  v.  Bray,  22  Nev.  275,  holding  rejection  of  ballots 
erroneous  when  safe  custody,  etc,  shown;  Fishback  v.  Bramel,  6  Wyo. 
303,  holding  such  showing  insufficiently  made;  Farrell  v.  Larsen,  26 
Utah,  291,  following  rule. 

Findings  must  be  of  ultimate  facts,  p.  68. 

To  same  effect  in  Miller  v.  Luco,  80  Cal.  265,  sustaining,  however, 
findings  of  probative  facts  when  ultimate  facts  necessarily  result  there- 
from, and  on  same  point  Bull  v.  Bray,  89  Cal.  293,  holding,  however, 
that  latter  must  inevitably  follow  from  former. 

General  Citation."-Severy  v.  Chicago  etc  Ry.  Ox,  6  Okla.  157, 
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65  Cal.  63-66.    6ILM0RE  ▼.  AMERICAN  £XC.  CO.    S.  G.  67  CaL  366, 
Bub  nom. 

Res  Adjudicata. — ^Pendency  of  Motion  for  New  Trial  prevents  judg- 
ment from  being  final  adjudication,  although  final  for  purposes  of  ap- 
peal, p.  65. 

To  same  effect  in  Feeney  v.  Hinckley,  134  Gal.  468,  86  Am.  St.  Rep. 
291,  noted  under  Hills  v.  Sherwood,  33  Gal.  474;  Sharon  y.  Hill,  11  Sawy. 
372,  26  Fed.  Rep.  392,  holding  judgment  not  estopped  pending  appeal 
therefrom;  and  see  S.  C.  on  revivor,  13  Sawy.  423,  36  Fed.  Rep.  361. 

65  CaL  67-71.    METER  y.  PORTER. 

Municipal  Bonds  are  not  affected  by  repeal  of  charter,  p.  69. 

To  same  effect  in  Kennedy  v.  Sacramento,  19  Fed.  Rep.  584;  involv- 
ing same  bonds.  Cited,  also,  in  Bedell  v.  Herring,  77  Gal.  574,  11  Am. 
St.  Rep.  309,  on  point  that  bona  fide  indorsee  of  note,  for  value,  is  not 
affected  by  fraud  in  its  original  procurement. 

Mandamus  Will  Lie  to  compel  payment  of  interest  coupons  when 
fund  provided,  p.  70. 

To  same  effect  in  Meyer  v.  Widber,  126  CaL  255,  holding  right  estab- 
lished under  facts  stated;  Walker  v.  Barnard,  8  Tex.  Civ.  App.  17,  but 
denying  writ  against  treasurer  under  local  statute  when  payment  dis- 
cretionary. Note  citations:  Dane  v.  Derby,  89  Am.  Dec.  733,  on  general 
subject. 

Interest  Coupons. — ^Presentation  to  supervisors  for  payment  is  not 
condition  precedent  to  suit  thereon,  p.  70. 

To  same  effect  in  Sawyer  v.  Colgan,  102  Cal.  285,  as  to  presentation 
to  state  board  of  examiners,  and  holding  further  as  to  right  of  bond- 
holders under  Stats.  1859,  p.  59;  but  see  Ingram  v.  Colgan,  106  Cal. 
126,  127,  46  Am.  St.  Rep.  231,  holding  such  presentation  necessary  as  to 
claims  under  coyote  scalp  law.  Stats.  1891,  p.  280. 

Municipal  Bonds. — Statute  of  Limitations  does  not  bar  coupons  un- 
less bonds  barred,  p.  71. 

Approved  in  Mather  v.  San  Francisco,  115  Fed.  45,  imder  California 
Code  of  Civil  Procedure,  section  337,  action  on  interest  coupons  attached 
to  municipal  bonds  is  barred  in  four  years  from  time  coupons  respec- 
tively matured,  though  such  coupons  have  not  been  detached  from 
bonds.    See  note  64  Am.  Dec.  446. 

General  Citation. — ^Hausmeister  v.  Porter,  21  Fed.  356. 

65  CaL  71-72.    GREEN  v.  ODD  FELLOWS'  ETC.  SAVINGS  BANK. 

Bank — Statute  of  Limitations. — ^When  bank  assigns  its  property  to 
another,  and  the  latter  assumes  debts  and  credits  depositors  of  former 
vritii  their  deposits,  daim  therefor  is  not  barred,  p.  72. 
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To  same  effect  in  Los  Angeles  y.  Loan  etc  Co.,  109  CaL  405,  holding 
loan  and  trust  society  estopped  to  deny  existence  as  savings  bank  when 
it  has  received  deposits. 

65  Cal.  73-76.    ANTHOMT  ▼.  CHAPMAN. 

Consideration  of  Deed. — ^Parol  Evidence  to  control  statement  in  deed 
as  to  payor  of  consideration  must  be  full,  clear,  and  satisfactory,  p. 
74. 

To  same  effect  in  In  re  Jessup,  81  Cal.  440,  holding  rule  not  applica- 
ble, however,  to  proof  of  adoption  of  illegitimate  children;  Duffy  v. 
Duffy,  104  Cal.  606,  holding,  further,  no  prejudicial  error  shown  under 
facts. 

Ezecntor  is  not  estopped  from  claiming  property  personally  because 
of  having  inventoried  it  as  belonging  to  his  testator's  estate,  p.  76. 

To  same  effect  in  In  re  Bauer,  70  Cal.  311,  as  to  similar  inventory 
filed  by  wife  as  executrix  and  her  joinder  in  homestead  declaration 
reciting  property  as  husband's;  In  re  Belt's  Estate,  20  Wash.  540,  ad- 
ministrator not  estopped  from  denying  that  proceeds  of  judgment  re- 
covered in  representative  capacity  were  assets  of  estate  where  judg- 
ment was  for  recovery  of  trust  funds  in  action  begun  by  intestate  in 
own  name,  but  in  fact  as  trustee. 

Evidence. — Certified  Copy  of  recorded  deed  is  prima  facie  evidence  of 
genuineness,  due  execution  and  delivery  of  original,  p.  76. 

To  same  effect  in  Green  v.  Green,  103  Cal.  Ill,  although  not  recorded 
in  county  of  situation  at  time  of  execution;  Davis  v.  Pacific  etc.  Qd., 
118  Cal.  40,  holding  recordation  sufficient  proof  of  delivery. 

66  Cal.  77-78.    PEOPLE  ▼.  WHEELER. 

Information  is  authorized  when  defendant  has  been  examined  t^^d 
committed,  p.  77. 

To  same  effect  in  People  v.  Lee  Look,  143  Cal.  219,  noted  und<er  Peo- 
ple V.  Smith,  1  Cal.  9;  People  v.  Staples,  91  Cal.  26,  on  point  that  in- 
formation cannot  be  set  aside  for  irregularity  in  issuance  of  warrant 
of  arrest;  but  see  contra  People  v.  Howard,  111  Cal.  659  (cited  in  United 
States  V.  Collins,  79  Fed.  Rep.  68),  setting  aside  information  when  origi- 
nal complaint  did  not  state  facts  charging  public  offense. 

Criminal  Law — ^Defendant  as  Witness. — Jury  may  be  cautioned  upon 
his  interest  as  bearing  on  weight  of  his  evidence,  p.  78. 

To  same  effect,  sustaining  similar  instructions,  in  People  v.  Fehren- 
bach,  102  Cal.  402;  Vaughan  v.  State,  58  Ark.  365;  SUte  v.  Streeter, 
20  Nev.  409;  and  Raggan  v.  United  States,  157  U.  S.  307. 

Misconduct. — Address  by  district  attorney  held  not  prejudicial,  p. 
78. 
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Cited  in  People  y.  Molina,  126  Cal.  608,  ruling  similarly  under  facta 
stated. 

Instructions  will  not  be  reviewed  when  given  on  point  aa  to  which  no 
evidence  introduced,  p.  78. 

To  same  effect  in  State  t.  Hartley,  22  Nev.  360,  as  to  instructions 
on  insanity. 

65  Cal.  70-80.    PERSONS  ▼.  SHABFFES. 

Subrogation. — ^Foreclosure  Judgment  will  not  be  kept  alive  after  sat- 
isfaction of  record,  as  against  subsequent  bona  fide  purchaser  of  land 
without  notice,  p.  80. 

To  same  effect  in  Richard^  v.  Griffith,  02  Cal.  406,  27  Am.  St.  Rep. 
158,  granting  priority  to  execution  purchaser  over  second  mortgagee's 
claim  of  subrogation,  under  facts;  but  see  Amick  v.  Wood  worth,  58 
Ohio  St.  105,  holding  assignee  subrogated  as  against  subsequent  in- 
cumbrancer with  notice,  although  mortgage  satisfied  of  record;  Hargis 
T.  Robinson,  63  Kan.  600,  declining  to  enforce  subrogation  when  preju- 
dicial to  third  person;  but  see  Darrough  v.  Bank,  125  Cal.  275,  ruling 
aliter  under  facts  stated. 

65  Cal.  81-83.    MATZEN  ▼.  SHAEFFER. 

Subrogation. — ^Mortgage  will  be  kept  alive  for  protection  of  equitable 
assignee,  although  satisfied  of  record,  p.  82. 

To  same  effect  in  Darrough  v.  Bank,  125  Cal.  275,  noted  under  Per- 
sons V.  Shaeffer,  65  Cal.  70;  White  v.  Stevenson,  144  Cal.  110,  noted 
under  Swift  v.  Kraemer,  13  Cal.  526;  Persons  v.  Shaeffer,  65  Cal.  80, 
holding  subrogation  inapplicable,  however,  as  to  bona  fide  purchaser 
after  such  satisfaction  without  notice;  Tolman  v.  Smith,  85  Cal.  286, 
where  person  paying  mortgages  at  mortgagor's  request  took  assign- 
ments thereof  and  no  agreement  made  that  they  should  be  considered 
satisfied;  Shaffer  v.  McClo»Uey,  101  Cal.  580,  holding  person  satisfying 
mortgage  not  mere  volunteer,  and  entitled  to  subrogation  under  facts; 
Elizabeth  etc.  Co.  v.  Whitlock,  37  Fla.  218,  but  denying  right  to  sub- 
rogation as  to  innocent  third  parties  under  facts;  Johnson  v.  Tootle, 
14  Utah,  487,  granting  subrogation  under  facts. 

Insolvent  Homestead  cannot  be  set  apart  when  none  properly  created 
before  insolvency,  p.  83. 

To  same  effect  in  Hecht  v.  Slaney,  72  Cal.  366,  saying,  however,  "This 
theory  was  supposed  to  be  sustained  by  the  decisions  of  this  court." 

General  Citation.— Hopgood  Shoe  Co.  v.  First  Nat.  Bank,  23  Tex. 
Civ.  App.  500. 

65  Cal.  84-87.    LORD  t.  LORD. 

Probate  Homestead  from  Separate  Property  can  be  set  aside  for  lim- 
ited period  only,  and  only  when  no  common  property  exists,  p.  86,  67. 
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To  eame  effect  in  first  point  in  In  re  Schmidt,  94  Cal.  339,  ooustruing 
section  1468,  Code  of  Ciyil  Procedure,  and  reversing  order  setting  aside 
such  homestead  absolutely;  on  second  point,  in  Weinreich  y.  Hensley, 
121  Cal.  664,  discussing  discretion  of  judge  to  such  homestead.  Cited» 
also,  in  Knudsen  y.  Hannberg,  8  Utah,  209,  discussing  statutory  pro- 
visions of  various  states.  . 

66  Cal.  89-90.    BROWN  y.  MULLIN. 

Water. — Subsequent  Locator  of  abandoned  portion  of  original  «{»- 
propriation  cannot  acquire  any  right  beyond  that  portion,  p.  89. 

To  same  effect  in  Ball  v.  Kehl,  96  CaL  613,  as  to  use  of  waters  dis- 
charged from  waste  gate  of  canal. 

66  Cal.  92-93.    McCOY  ▼.  BTRD. 

State  Lands. — ^Affidavit  on  Application  to  purchase  must  state  facta 
required  by  statute,  p.  93. 

To  same  effect  in  McKenzie  v.  Brandon,  71  Cal.  211,  holding  further 
as  to  sufficiency  of  pleadings  in  this  respect  in  land  contest. 

65  Cal.  93-95.    STOCKTON  £TC.  ASSN.  v.  CHALMERS. 

Constnictive  Notice. — ^Probate  Decree  setting  apart  homestead  doea 
not  operate  as  oonstructive  notice,  p.  95. 

To  same  effect  in  Nidever  v.  Ayers,  83  Cal.  42,  as  to  unrecorded  de- 
cree of  distribution;  Seibel  v.  Bath,  5  Wyo.  426,  as  to  estate's  interest 
in  land  whereof  administratrix  had  record  title. 

65  Cal.  96-97.    CLARK  v.  HUNDLEY. 

Dismissal  by  Plaintiff  is  not  allowable  where  affirmative  relief  sought 
by  defendant,  p.  97. 

To  same  effect  in  Mott  v.  Mott,  82  Cal.  416,  as  to  eroas-oomplaint 
in  divorce  suit. 

65  Cal.  97-99.    SHINN  v.  CUMMINS. 

Summons  is  Sufficient  if  in  substantial  compliance  with  statute,  p. 

98. 

To  same  effect  in  Keybers  v.  MiOomber,  67  Cal.  399,  where  default 
judgment  thereon  collaterally  attacked  for  defective  statement  in  sum- 
mons; Higley  v.  Pollock,  21  Nev.  208,  where  amount  for  which  judg- 
ment would  be  taken  not  stated;  and  on  same  point,  Ralph  v.  Lomer, 
8  Wash.  St.  406. 

Pleading. — ^Time  to  Answer  is  not  extended  by  pendency  of  motion 
to  set  aside  service  of  summons,  p.  98. 

To  same  effect  in  McDonald  v.  Swett,  76  Cal.  259,  refusing  to  set  aside 
default  judgment  then  rendered;   California  etc.  Co.  v.  Baroteau,  116 


8241  Notes  on  Oalifornia  Reports.  65  Cal.  100-109 

Gal.  137,  on  point  that  time  for  serving  notice  of  intention  to  move 
for  new  trial  is  not  extended  by  motion  to  set  aside  and  modify  find- 
ings,  nor  by  stay  of  judgment  pending  such  motion;  Higley  y.  Pollock, 
21  Nev.  198,  also  cited  above;  Garvie  v.  Greene,  9  S.  Dak.  609,  further, 
holding  as  to  rights  of  defendant  after  vacating  of  default  so  taken. 

65  QaL  100-101.    PEOPLE  v.  MAJORS.    S.  G.  65  Gal.  138. 

Crimiiial  Appeal  does  not  lie  from  judgment  on  plea  of  former  con- 
viction, p.  100. 

To  same  effect  in  S.  G.  65  Gal.  147,  holding  pendency  of  such  appeal 
no  bar  to  order  fixing  time  for  trial. 

Cximinal  AppeaL — Order  denying  arrest  of  judgment  is  not  appeal- 
able, p.  100. 

To  same  effect  in  People  v.  Henry,  77  GaL  446;  People  v.  Gline,  83 
OaL  375;  People  v.  Sansome,  98  Gal.  241;  State  v.  Kingsly,  10  Mont. 
543. 

65  Gal.  101-104.    PEOPLE  v.  FORSYTHE. 

Appeal — ^Insufficiency  of  Evidence. — ^Verdict  will  not  be  reversed  when 
evidence  conflicting,  p.  103. 

To  same  effect  in  United  States  v.  Snow,  4  Utah,  305,  sustaining 
conviction  on  such  oonfiict. 

Flight  of  Accused. — ^Instructions  thereon  held  proper,  p.  104. 

Cited,  sustaining  like  instructions,  in  United  States  v.  Kuntze,  2 
Idaho,  452;  State  v.  Lyons,  7  Idaho,  534,  applying  rule  in  prosecution 
for  murder. 

It  is  not  error  to  permit  district  attorney  in  argument,  to  read  jury 
portion  of  opinion  of  Supreme  Gourt,  p.  104. 

Approved  in  Meyer  v.  Foster,  147  Gal.  171,  upholding  refusal  of  court 
to  permit  counsel  in  argument  to  read  to  jury,  sections  of  CSivil  Gode. 

66  Cal.  104-105.    PEOPLE  v.  ROSS. 

Criminal  Law. — ^Reopening  Case  for  further  evidence  from  defendant 
is  discretionary,  p.  105. 

To  same  effect  in  People  v.  Ghristensen,  85  Gal.  570,  sustaining  denial 
where  motion  made  in  midst  of  charge  to  jury. 

65  Cal.  107-109.    PEOPLE  y.  RILEY. 

Information  may  be  Filed  before  transcription  and  filing  of  report- 
er's notes  on  preliminary  examination,  p.  108. 

To  same  effect  in  People  v.  Wickham,  113  Gal.  286,  as  to  filing  of 
information  before  return  of  papers  by  committing  magistrate,  and 
further,  construing  sections  883,  1382,  Penal  Gode. 
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Jury-— Challenge  for  Bias. — ^Disallowance  for  actual  bias  cannot  be 
reviewed  on  appeal,  p.  108. 

To  same  effect  in  People  v.  Boling,  83  Cal.  381;  People  v.  Bemmerly, 
87  Cal.  120;  Territory  v.  Evans,  2  Idaho,  631,  as  to  challenge  for  gen- 
eral cause  under  local  statute. 

Jury. — ^Peremptory  Challenges  are  limited  to  ten  in  robbery,  p.  108. 

To  same  effect  in  People  v.  Fultz,  109  Ca).  259,  when  followed,  how- 
ever, only  under  stare  decisis;  People  v.  Logan,  123  CaL  417,  noted  under 
People  V.  Clough,  59  Cal.  438. 

AppeaL — ^Error  in  instruction  is  not  reversible  when  not  prejudicial, 
p.  109. 

Cited  in  Traver  v.  Spokane  etc.  Co.,  25  Wash.  246,  noted  under  People 
▼.  Cochrane,  61  Cal.  548;  People  t.  Ruiz,  144  Cal.  253,  as  to  instructions 
on  grand  larceny;  dissenting  opinion  in  Coates  v.  Union  Pac.  R.  R.,  24 
Utah,  312,  majority  holding  instructions  on  contributory  negligence 
prejudicial  where  there  was  no  evidence  to  sustain  it. 

General  Citation.— Nichols  v.  Oregon  Short  Line  R.  Co.,  25  Utah,  246. 

65  Cal.  111-115.    KINSBT  ▼.  KELLOGG. 

Statutory  Construction. — ^Intent  governs,  and  not  letter  of  statute 
when  inconsistent,  p.  114. 

To  same  effect  in  Swinnerton  v.  Monterey  Co.,  76  Cal.  116,  holding, 
further,  title  not  to  control  plain  meaning  of  body  of  act. 

Officers.— Salary  Provisions  as  to  consolidated  offices  become  inoper- 
ative when  these  are  separated,  p.  115. 

To  same  effect  in  San  Luis  Obispo  v.  Darke,  76  Cal.  94,  construing 
effect  of  County  Government  Act  on  prior  acts  relating  to  salaries; 
concurring  opinion,  State  v.  Hallock,  19  Nev.  375,  denying  mandamus 
to  compel  payment  of  salary  to  person  appointed  to  one  of  such  consoli- 
dated offices;  and  on  same  point,  State  v.  LaGrave,  23  Nev.  124,  382. 

County  Offices.— Compensation  must  be  fixed  by  supervisors,  unless 
otherwise  provided  by  law,  p.  115. 

To  same  effect  in  dissenting  opinion  in  Dougherty  v.  Austin,  94  Cal. 
626,  main  opinion  denying  power  to  board  to  authorize  county  clerk  to 
employ  deputy  at  salary  to  be  paid  by  county,  and  construing  section 
211,  County  Government  Act. 

65  Cal.  116-120.    KIMBALL  ▼.  STORMER. 

Adverse  Possession. — ^Actual  Possession  of  another  part  of  larger 
tract  will  not  be  extended  to  land  in  suit  not  so  possessed,  p.   119. 

See  note  to  De  Frieze  v.  Quint,  28  Am.  St.  Rep.  162,  on  general  subject. 
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es  Cal.  122-125.    L0N6AN  ▼.  SOLANO  COUNTY. 

County  Goreniment  Act  of  1883  is  constitutional,  p.  124. 

To  same  effect  in  Miller  y.  Kister,  68  CaL  143,  ruling,  aliter,  however, 
as  to  amendment  (Stats.  1885,  pp.  166,  etc.),  as  being  local  legislation 
on  salaries;  but,  see  on  last  point  Cody  v.  Murphy,  89  Cal.  524,  sus- 
taining amendment,  Stats.  1891,  p.  106,  as  not  subject  to  such  objection; 
concurring  and  dissenting  opinions,  Dougherty  v.  Austin,  94  Cal.  611,  624, 
discussing  (and  main  opinion  denying),  constitutionality  of  amendment, 
Stats.  1887,  p.  207;  In  re  Dewar's  Estate,  10  Mont.  442  (cited  in  State 
T.  Roiwitt,  15  Mont.  39),  on  point  that  local  act  as  to  administrators' 
fees  is  not  local  or  special. 

Statutes.— Title  of  act  held  sufficient,  p.  124. 

Note  citations:  Crookston  v.  County  Commrs.,  79  Am.  St.  Bep.  469, 
and  Bobel  v.  People,  64  Am.  St.  Rep.  89. 

County  Government  Act.— -Classification  for  purpose  of  fixing  official 
compensation  is  entirely  within  legislative  power,  p.  125. 

Cited  to  same  effect  in  Millard  v.  Kern  County,  147  Cal.  687,  (dis- 
senting opinion,  p.  688)  holding  void  amendment  of  1901  to  County 
Government  Act  of  1897,  classifying  township  of  K^n  County  in  relation 
to  salaries  of  justices  of  peace  and  constables;  Thom  v.  County  of  Los 
Angeles,  136  Cal.  377,  sustaining  subdivision  3,  section  1770,  Political 
Code,  as  to  compensation  of  board  of  education;  Green  v.  Fresno  Co.,  95 
Cal.  332,  sustaining  section  188  of  said  act  as  amended  by  Stats.  1889, 
p.  279;  Welsh  v.  Bramlet,  98  Cal.  225,  holding,  however,  section  170  of 
act  of  1891,  unconstitutional  as  local  legislation  and  in  conflict  with 
section  9,  article  11  of  constitution;  but  see  Summerland  v.  Bicknell, 
111  Cal.  570,  sustaining,  as  to  finding  of  special  legislation,  article  216 
of  act,  and  its  proviso;  Airy  v.  People,  21  Colo.  155,  sustaining  local 
act,  although  classification  was  incorrect. 

66  Cal.  126-129.    PEOPLB  ▼.  TURCOTT. 

Criminal  Law. — ^Private  Counsel  may  be  permitted  to  assist  district 
attorney  in  trial,  p.  126. 

To  same  effect  in  People  v.  Biles,  2  Idaho,  105. 

Bvidence — Objection. — ^Irrelevant  evidence  may  be  excluded  by  couii; 
of  own  motion,  and,  although  not  objected  to,  p.  127. 

To  same  effect  in  Spottiswood  v.  Weir,  80  Cal.  451,  as  to  incompetent 
testimony,  sustaining  rejection,  although  objection  not  definite  where 
objection  could  not  have  been  obviated. 

Instnictions — Conflict. — ^Instructions  are  to  be  read  and  construed  as 
a  whole,  p.  128. 

To  same  effect  in  Stephenson  v.  Southern  Pacific  Co.,  102  Cal.  150, 
sustaining  instruction  on  negligence  when  considered  in  connection  with 
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others  given;  People  v.  Hecker,  109  Cal.  466,  as  to  instructions  on  self- 
defense;  Smitson  ▼.  S.  P.  Co.,  37  Or.  104,  noted  under  People  v.  Velarde, 
69  Cal.  457. 

Error  of  Instruction  is  not  ground  for  reversal  when  in  favor  of  ap- 
pellant, p.  128. 

To  same  effect  in  Dennison  v.  Chapman,  105  Cal.  458,  where  given 
at  appellant's  request. 

Murder — Self-Defense. — ^Instructions  held  to  be  correct,  p.  129. 

To  same  effect  in  People  ▼.  Bruggy,  93  CaL  482,  sustaining  similar 
instructions. 

65  Cal.  129-135.    PEOPLE  ▼.  BUSH. 

Impeachment  of  Witness. — Good  Character  cannot  be  shown  until 
attacked,  p.  132.  See  note  to  Allen  v.  State,  73  Am.  Dec.  763,  on  general 
subject. 

Homicide  is  Justifiable,  although  slayer  may  have  been  first  assail- 
ant, p.  133. 

To  same  effect  in  people  v.  Conkling,  111  Cal.  627,  discussing  various 
decisions  as  to  instructions  and  affirming  rule  in  main  case;  Boykin 
▼.  People,  22  Colo.  506,  holding  instruction  erroneous. 

Conflict  in  Instructions  is  reversible  error,  p.  134. 

To  same  effect  in  People  v.  Thomson,  92  Cal.  512,  reversing  conviction 
for  similar  conflict;  McClaine  v.  Territory,  1  Wash.  St.  354,  ruling  simi- 
larly for  omission  of  essential  element  in  instruction  defining  crime 
(arson),  although  contained  in  other  parts  of  charge;  cited  in  People 
V.  Westlake,  124  Cal.  457,  noted  under  People  v.  Wong  Ah  Ngow,  54  Cal. 
151. 

65  Cal.  135-136.    PEOPLE  ▼.  EHRING. 

Evidence. — ^Res  Gestae  does  not  include  narrative  of  past  events,  p. 
136. 

To  same  effect  in  Territory  v.  Clayton,  8  Mont.  11,  rejecting  such 
statements  of  defendant.  Note  citations:  People  v.  Vernon,  95  Am. 
Dec.  62,  on  general  subject. 

65  Cal.  138-150.    PEOPLE  ▼.  MAJORS.    52  Am.  Rep.  295. 

When  same  act  causes  death  of  two  persons,  conviction  of  murder 
of  one  is  not  bar  to  prosecution  for  murder  of  other,  p.  141. 

To  same  effect  in  People  v.  Bentley,  77  Cal,  9,  11  Am.  St.  Rep.  227 
(and  see  note,  228),  holding  prosecution  for  attempt  to  commit  robbery, 
not  barred  by  conviction  for  assault,  when  part  of  same  act;  but,  see 
Fox  V.  State,  50  Ark.  531,  on  similar  facts;  Jones  v.  State,  61  Ark. 
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98,  99,  holding  plea  bad,  unless  both  persons  were  killed  by  same  act 
and  Yo1iti<»;  State  y.  Oaddy,  15  S.  Dak.  170,  acquittal  under  indictment 
charging  an  assault  with  deadly  weapon  is  no  bar  to  conviction  for 
robbery  on  same  person.  Distinguished  in  People  v.  Defoor,  100  Cal. 
155,  holding  conviction  for  assault  with  intent  to  murder  a  bar  to  prose- 
cution for  nuiyhem  committed  during  such  assault. 

Trial  and  conviction  may  be  had  for  murder,  notwithstanding  their 
imprisonment  for  life  on  another  charge,  p.  148. 

To  same  effect  in  People  v.  Flynn,  7  Utah,  382,  sustaining  sentence 
for  crime  committed  during  defendant's  escape  from  imprisonment 
for  prior  charge;  Meagher  v.  Sprague,  31  Wash.  549,  superior  court  has 
jurisdiction  to  remove  from  penitentiary  one  under  sentence,  for  pur- 
pose of  trying  him  on  another  charge. 

Once  ia  Jeopardy. — ^New  Trial  Ib  not  grantable  on  plea  of  former 
conviction,  p.  148. 

To  same  effect  in  People  ▼.  Smith,  121  Cal.  358,  359,  as  to  retrial 
upon  disagreement  as  to  general  plea  where  verdict  for  state  on  plea 
of  jeopardy. 

Accessory. — ^Instractions  respectively  held  properly  given  and  refused, 
p.  149. 

Cited  in  People  ▼.  Keefer,  65  Cal.  233,  on  point  that  accessory  before 
fact  to  robbery  is  guilty  of  murder  committed  therein,  although  not 
personally  present. 

65  Cal.  150- 154.    L£AHT  ▼.  SOUTHBRN  PACIFIC  RAILROAD  COM- 
PANY. 

Jnry  may  be  Summoned  from  body  of  county,  on  order  of  court,  with- 
out being  drawn,  when  no  jury  drawn  or  summoned  for  court  session, 
p.  151. 

To  same  effect  in  Levy  t.  Wilson,  69  CaL  111,  sustaining  special 
venire  to  complete  grand  jury  under  facts. 

Nonsuit  Should  be  Denied  where  plaintiff's  evidence  justifies  sub* 
mission  to  jury,  p.  151. 

To  same  effect  in  Franklin  v.  Motor  etc.  Co.,  85  Cal.  69,  holding  non- 
■uit  properly  denied  in  action  based  on  negligence. 

Master  ia  Liable  for  death  of  servant  through  defective  appliances, 
p.  152. 

To  same  effect  in  National  etc  Co.  ▼.  Carlson,  155  IlL  215,  holding 
liability  shown  by  facts. 

65  Cal.  154-157.    EX  PARTE  KELLY. 

Sentence  Im.po8ing  Labor  as  alternative  of  money  fine  is  void,  p. 
156. 
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To  same  effect  in  Ex  parte  Arras,  78  Cal.  306,  releasing  defendant 
on  habeas  corpus,  under  sentence  which  necessarily  imposed  such  labor 
in  state  prison;  In  re  Fil  Ki,  80  Cal.  203,  holding  void  ordinance  thai 
prisoners  confined  in  jail  should  be  worked  in  public  streets,  but  holding 
them  not  entitled  on  habeas  corpus  to  release  from  imprisonment  by 
reason  of  such  ordinance.  Distinguished  in  In  re  Clarke,  125  CaL  395, 
declining  to  release  petitioner  under  habeas  corpus,  under  facts  stated; 
Ex  parte  Cox,  3  Idaho,  536,  where  sentence  imposed  is  greater  than 
that  provided  by  law,  it  is  void  and  defendant  may  be  released  on 
habeas  corpus;  In  re  Taylor,  7  S.  Dak.  386,  58  Am.  St.  Rep.  846,  hold- 
ing excessive  sentence  void  only  as  to  excess  when  separable,  and 
habeas  corpus  not  maintainable  until  valid  portion  served.  Note  cita- 
tions: Ex  parte  Bryant,  12  Am.  St.  Rep.  204,  on  imprisonment  until 
payment  of  fine;  State  v.  Kloek,  55  Id.  268,  on  validity  of  exoeasive 
sentences. 

65  Cal.  158160.    SCHLUTER  ▼.  HARVEY. 

Valuable  Consideration  includes  cancellation  of  pre-existing  debt,  p. 
159. 

To  same  effect  in  Stroud  v.  Thomas,  139  Cal.  276,  noted  under  Frey 
V.  Clifford,  44  Cal.  342;  Conneau  v.  Geis,  73  Cal.  180,  2  Am.  St.  Rep.  788, 
as  to  deed  in  escrow;  Gassen  v.  Hendrick,  74  Cal.  446,  as  to  deed,  under 
section  1214,  Civil  Code;  Foorman  v.  Wallace,  75  Cal.  554,  on  same 
point,  holding  purchaser  innocent,  etc.,  under  facts;  Saunderson  v. 
Broad  well,  82  Cal.  133,  as  to  deed  by  way  of  preference;  Riley  v.  Mar- 
tinelli,  97  Cal.  583,  33  Am.  St.  Rep.  213,  as  to  sale  under  execution  to 
judgment  creditor,  although  no  money  actually  paid. 

Pleadings. — ^Defects  cannot  be  considered  in  appellate  court  when 
pleading  not  objected  to  below  nor  evidence  introduced  thereunder,  p. 
159. 

To  same  effect  in  Hughes  v.  Alsip,  112  Cal.  591,  where  complaint 
stated  facts  sufficient  to  constitute  cause  of  action,  although  defectively 
and  imperfectly;  San  Joaquin  etc.  Co.  v.  Welton,  115  Cal.  4,  when  judg- 
ment by  default,  and  complaint  first  alleged  to  be  uncertain  on  appeal. 

65  Cal.  160-161.    WILLIAMS  ▼.  BOARD  OF  SUPERVISORS. 
Certiorari  does  not  lie  to  review  legislative  proceedings,  p.  161. 

To  same  effect  in  Wulzen  v.  Board.  101  Cal.  18,  40  Am.  St.  Rep. 
21  (and  see  note,  39,  40,  43),  as  to  proceedings  of  supervisors  in  passing 
resolution  of  intention  to  open  and  extend  street. 

65  Cal.  163-168.    EVERSDON  ▼.  MAYHEW.    S.  C.  57  Cal.  144;  85  Cal. 
1,  6. 

Town  Site  Actft— Separate  Property.— Benefidaiy  under  act  takes 
property  aa  separate,  p.  165. 
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To  same  effect  in  Morgan  v.  Lones,  80  Cal.  318,  where  patent  to 
county  judge  issued  after  marriage,  and  holding  status  not  affected 
by  fact  that  beneficiary's  husband  advanced  funds  necessary  for  oon- 
Teyanoe  to  wife. 

Constructiye  Trust — ^Patentee's  Grantee  may  be  declared  subject  to, 
unless  bona  fide,  etc.,  where  patent  originally  wrongfully  obtained,  p. 
166. 

To  same  effect  in  Buckley  v.  Howe,  86  Gal.  600,  as  to  patent  obtained 
by  fraud  by  defendant  patentee,  but  holding  complaint  insufficient 
as  not  showing  plaintiff's  right;  Savings  etc  Co.  v.  Davidson,  97  Fed. 
713,  noted  under  Page  v.  Naglee,  6  Cal.  241. 

Bona  Fide  Purchaser. — ^Want  of  notice  must  be  prior  to  and  down 
to  time  of  payment  of  purchase  money,  p.  167. 

To  same  effect  in  Bell  v.  Pleasant,  145  Cal.  413,  in  action  to  cancel 
deeds  where  plaintiff  asserts  title  under  prior  unrecorded  deed  and  de- 
fendants claim  under  recorded  deed  resting  on  subsequent  recorded  deed 
from  plaintiff's  grantor,  under  which  grantee  took  no  title  as  such, 
burden  is  on  defendants  to  show  bona  fides;  Beattie  v.  Crewdson,  124 
Cal.  579,  further  holding  burden  of  proof  on  purchaser  as  to  want  of 
notice;  Aloom  v.  Buschke,  133  Cal.  658,  noted  under  Isenhoot  v.  Cham- 
berlain, 59  Cal.  630;  Kenniff  v.  Caulfield,  140  Cal.  45,  and  California  etc. 
Assn.  V.  Stelling,  141  Cal.  719,  holding  parties  not  bona  fide  purchasers; 
Wilhoit  V.  Lyons,  98  Cal.  413,  holding  purchaser  not  bona  fide,  etc., 
under  recording  act;  Davis  v.  Ward,  109  Gal.  189,  190,  50  Am.  St.  Rep. 
31,  ruling  similarly  on  same  point,  where  notice  had  before  whole  of 
purchase  money  paid;  Bank  ▼.  Gibson,  109  Cal.  200,  on  point  that  per- 
son is  not  protected  where  no  money  paid,  but  only  note  given  which 
has  not  been  paid;  County  Bank  v.  Fox,  119  Cal.  64,  as  to  recording  of 
successive  mortgages,  and  holding  bona  fides,  etc.,  insufficiently  pleaded. 

65  Cal.  169-173.    HOWELL  ▼.  FOSTER. 

Crop  Lease. — ^Attachment  cannot  be  had  of  tenant's  interest  in  crop 
mlsed  under  unfulfilled  agreement  reserving  title  in  landlord  until 
advances  paid,  p.  172. 

To  same  effect  in  Famum  v.  Hefner,  79  Cal.  583,  12  Am.  St.  Rep. 
179,  distinguishing  ease,  however,  under  facts,  where  tenant  had  be- 
come entitled  to  definite  share  of  crop;  De  Vaughn  v.  Howell,  82  Ga. 
344,  14  Am.  St.  Rep.  164  (and  note  166),  sustaining  lease  reserving 
title  in  crops  till  rent  and  advances  paid;  Angell  v.  Egger,  6  N.  Dak. 
398,  sustaining  replevin  by  landowner  under  such  lease.  Distinguished 
and  criticised  in  Stockton  etc.  Soc.  v.  Purvis,  112  Gal.  243,  53  Am.  St. 
Rep.  215,  where  rental  was  payable  in  cash,  holding  secret  lien  inef- 
fectual as  to  creditors  for  nonoompliance  with  chattel  mortgage  law; 
Lawrence  v.  Phy,  27  Greg.  510,  sustaining  lien  of  laborer  for  lessee,  not- 
withjtanding  reservation  of  title. 
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Attachment  Can  Reach  only  debtor's  interest  in  property  attached, 
p.  173. 

To  same  effect  in  Ward  y.  Waterman,  85  Oal.  608,  as  to  attachment 
of  interest  of  beneficiary  under  tkiist  deed. 

Cropping  Lease  may  contain  provision  that  landlord  retain  ownership 
of  crop  until  performance  of  specified  conditions,  p.  173. 

Cited  in  Summerville  v.  Stockton  etc.  Co.,  142  CaL  543,  discussing 
rights  of  parties  before  and  after  harvesting  of  crop;  and  on  same  point 
see  Tuohy  v.  Linder,  144  CaL  792. 

Replevin. — Defendant  is  entitled  to  return  of  property  on  judgment 
in  his  favor,  when  delivered  to  plaintiff  pending  action,  p.  172. 

To  same  effect  in  Strauss  v.  Smith,  8  N.  Mez.  395,  discussing  plain- 
tiff's right  to  dismiss  his  appeal  under  facts. 

65  Cal.  174-175.    PEOPLE  ▼.  MESS. 

Criminal  Judgment  May  be  Pronounoed  within  two  days  after  Ter- 
dict  if  no  objection  made,  p.  175. 

To  same  effect  in  People  v.  Johnson,  88  Cal.  175$  People  ▼.  Barton, 
88  Cal.  177,  holding  objections  waived. 

65  CaL  175-179.    ENOS  ▼.  COOK. 

Mortgage  Foreclosure — ^Parties. — ^Person  claiming  under  must  show 
that  adversary  was  party  to  suit  and  barred  thereby,  p.  178. 

Distinguished  in  Hearfield  v.  Bridge,  67  Fed.  Rep.  335,  discussing  non- 
joinder of  heirs  of  deceased  mortgagor  in  such  action. 

65  CaL  179-182.    JOHNSON  ▼.  POWERS, 

Jury. — ^Verdict  in  Equity  Cases  is  merely  advisory,  and  may  be  set 
aside,  p.  180. 

To  same  effect  in  Haggin  v.  Raymond,  67  CaL  303,  as  to  such  verdict 
on  equitable  cross-complaint  in  ejectment;  Clavey  y.  Lord,  87  Cal.  416, 
sustaining  power  of  court  to  reopen  case  for  further  evidence  after 
such  verdict. 

Amendment. — Original  Complaint  may  be  used  to  impeach  plaintiff 
as  to  contradictory  statements  made  while  a  witness,  p.  180. 

To  same  effect  in  CoUins  v.  Scott,  100  Cal.  446,  as  among  exceptions 
to  general  rule  that  original  is  superseded  as  a  pleading;  Estate  of 
O'Connor,  118  Cal.  71,  and  Barton  v.  Laws,  4  Colo.  App.  217,  applying 
rule  to  like  use  of  answer,  although  amendment  filed;  Wood  worth  ▼• 
Thompson,  44  Neb.  315,  but  denying  use  of  original  pleading  as  ad- 
mission, on  argument,  when  not  introduced  in  evidence.  Note  cita- 
tions: Allen  V.  State,  73  Am.  Dec.  776,  on  impairment  of  party. 
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Warranty. — Parol  Evidence  is  inadmissible  to  add  to  written  con- 
tract, p.  181. 

To  same  effect  in  Rodgers  ▼.  Perrault,  41  Kan.  386,  as  to  warranty 
of  soundness,  where  that  of  title  already  specified;  dissenting  opinion 
in  Neal  y.  Flint,  88  Me.  86,  main  opinion  admitting  such  evidence  where 
contract  not  wholly  reduced  to  writing. 

65  CaL  183-187.    COimSR  ▼.  STANLEY.    S.  C.  72  Oal.  557;  1  Am.  St. 
Rep.  84. 

Consideration. — ^Agreement  to  Many  is  sufficient  for  grant  of  prop- 
erty, p.  186. 

See  note  to  Hagerman  v.  Buchaiuin,  14  Am.  St.  Rep.  741,  on  voluntary 
conveyances. 

65  Cal.  187-193.  GOLDEN  GATS  ETC.  CO.  ▼.  SUPERIOR  COURT. 

Injunction  Suspending  Business  of  Corporation  does  not  include  one 
restraining  mining  operations  of  mining  company  in  particular  man- 
ner, p.  189. 

To  same  effect  in  Hobbs  v.  Amador  etc.  Co.,  66  Cal.  163,  and  Eureka 
etc  Co.  V.  Superior  Court,  66  Cal.  314,  as  to  restraint  of  unlawful  dump- 
ing of  debris,  etc 

Certiorari  will  not  He  to  review  appealable  order,  p.  189. 

To  same  effect  in  Stuttmeister  v.  Superior  Court,  71  Cal.  323,  as  to 
probate  order  of  sale,  denying  writ  further  as  to  subsequent  nonap- 
pealable order  directing  conformity  with  first.  Note  citations:  MuUin 
V.  People,  22  Am.  St.  Rep.  421,  on  review  of  contempt  order  by  cer- 
tiorari. 

Corporation. — Service  of  Process  on  officer  is  shown  prima  facie  by 
return  so  reciting,  p.  189. 

To  same  effect  in  Keener  v.  Eagle  Lake  etc  Co.,  110  Cal.  630,  sustain- 
ing service  of  summons  on  corporation. 

Injunction.— Service  need  not  be  made  by  sheriff  under  section  4176 
Political  Code,  p.  190. 

To  same  effect  in  Hibernia  etc  Society  v.  Clarke,  110  Cal.  31,  holding 
service  of  summons  sufficient  if  made  according  to  section  410,  Code  of 
Civil  Procedure. 

Contempt. — Order  to  Show  Cause  may  be  ordered  served  on  respond- 
ent's attorneys  when  client  conceals  himself  so  as  to  avoid  service,  p. 
191. 

To  same  effect  in  Foley  v.  Foley,  120  Cal.  39,  65  Am.  St.  Rep.  151, 
sustaining  like  service,  and  further  holding  objection  waived  by  general 
appe<irance  of  attorney  on  hearing  of  such  order;  Palmer  v.  Palmer,  28 
Kotes  Cal.  Rep.— 204. 


05  Cal.  193-215  Notes  on  Oalifomia  Reports.  3250 

Fla.  299,  holding  service  of  order  not  shown;  Bates  y.  International  Co., 
84  Fed.  Rep.  524,  sustaining  similar  service  of  process  in  supplementary 
proceedings;  Eureka  etc  Co.  v.  Yuba  Co.,  116  U.  S.  416,  sustaining  such 
service  in  cause  of  writ  of  error  from  California. 

65  Cal.  193-211.    SANTA  CRUZ  ETC.  CO.  ▼.  SPRECKELS. 

Corporate  Stock  is  Assessable,  although  fully  paid  up,  p.  193. 

To  same  effect  in  Green  v.  Abietine  etc.  Co.,  96  Cal.  328,  further 
holding  owners  estopped  from  denying  stock  to  be  so  paid  up;  Sparks 
V.  Ditch  Co.,  2  Idaho,  1035,  construing  similar  local  statutes  and  deny- 
ing injunction  against  sale  of  stock  for  such  assessment;  Symmes  v. 
Union  Trust  Co.,  60  Fed.  Rep.  854,  where  stock  marked  "unassessable," 
and  bylaws  so  provided;  Levering  v.  Bemel,  146  Ind.  556,  sustaining 
corporate  mortgage  as  against  other  creditors. 

Stock  Assessments. — ^Action  was  maintained  by  corporation  to  col- 
lect, p.  193. 

Cited  in  San  Joaquin  etc.  Co.  v.  Beecher,  101  Cal.  79,  sustaining  such 
right  of  action  under  section  349,  Civil  Code. 

Corporation  is  Liable  to  Director  for  moneys  advanced  to  it  because 
needed,  and  which  it  receives  and  uses,  p.  199. 

To  same  effect  in  Schnittger  v.  Old  Home  etc.  Co.,  144  CaL  607,  sus- 
taining loan  by  trustees  to  corporation  where  no  undue  advantage  was 
shown;  Pauly  v.  Pauly,  107  Cal.  18,  48  Am.  St.  Rep.  102,  holding  cor- 
poration liable  to  another  for  moneys  borrowed,  although  ultra  vires, 
and  although  some  of  directors  were  common  to  both  corporations; 
Roman  Catholic  Congregation  v.  O'Leary,  24  Colo.  231,  holding  church 
congregation  liable  under  facts  for  moneys  borrowed  by  priest  in  charge 
of  its  school;  Borland  v.  Haven,  13  Sawy.  660,  37  Fed.  Rep.  406,  as  to 
moneys  paid  by  director  as  indorser  of  company's  note;  Symmes  v. 
Union  Trust  Co.,  60  Fed.  Rep.  866,  as  to  loan  to  company  to  prevent  hos- 
tile foreclosure  proceedings,  and  further  holding  no  actual  or  constructive 
fraud  shown  therein.  See  note  76  Am.  St.  Rep.  132.  Distinguished  in 
Pacific  Vinegar  &  Pickle  Works  v.  Smith,  145  CaL  367,  president  of 
corporation  who  buys  its  notes  and  causes  corporation  by  himself  as 
president,  to  beoome  endorser  thereof  to  himself  individually  cannot 
sue  on  indorsement. 

65  Cal.  211-215.    PEOPLE  ▼.  MUNN. 

Murder — ^Intent. — ^Defendant  is  not  liable  lor  all  possible  oonsequenees 
of  his  act,  irrespective  of  his  intent,  p.  215. 

To  same  effect  in  People  v.  Holmes,  118  Cal.  460,  sustaining  instruc- 
tion as  to  murder  and  manslaughter.  Cited,  also,  in  People  v.  McNabb, 
79  Cal.  419,  as  having  been  read  to  jury  therein. 
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65  Ckl.  216-219.    EX  PARTS  MOAN.    S.  G.  People  y.  Moan,  65  GaL 
532,  537. 

Crimiiud  Law. — ^Legality  of  Commitment  can  be  raised  only  on  mo- 
tion to  set  aside  information,  p.  218. 

To  same  effect  in  People  v.  McConnell,  82  Gal.  621,  holding  demurrer 
to  information  therefor  not  permissible;  People  ▼.  Bawden,  90  Gal. 
196,  ruling  similarly  as  to  motions  for  new  trial  and  in  arrest  of  judg- 
ment; State  y.  Huegin,  110  Wis.  230,  sustaining  commitment  on  habeas 
carpus  proceedings. 

05  Gal.  219-221.    ITEVADA  BANK  ▼.  STEINMITZ. 

New  Trial  in  Supreme  Conrt. — ^Pendency  of  motion  therefor  in  origi- 
nal  proceeding  operates  as  extension  of  time  to  file  writ  of  error  to 
United  States  Supreme  Gourt,  p.  220. 

Overruled  in  In  re  Philbrook,  108  Gal.  15,  holding  that  new  trial  can- 
not be  had  in  such  proceedings.  Gited  in  Woods  v.  Lindvall,  48  Fed. 
Rep.  75,  on  point  that  bill  of  exceptions  on  new  trial  may  be  settled 
at  term  in  which  motion  determined,  although  succession  that  of  entry 
of  judgment;  and  Southern  Pacific  Go.  y.  Johnson,  69  Fed.  Bep.  564, 
on  point  that  such  pendency  authorizes  court  in  allowing  filing  of  bill 
beyond  time  limited  by  rule. 

65  GaL  221-223.    BROWN  ▼.  GREEN. 

Appeal  Will  be  Dismissed  when  notice  not  filed  in  proper  time,  p. 
221. 

To  same  effect  in  Perkins  t.  Gooper,  87  Gal.  243,  when  no  undertak- 
ing filed  or  waived,  and  holding  stipulation  of  filing  of  undertaking 
nugatory  under  facts;  approved  in  Adams  v.  McPherson,  3  Idaho,  721, 
record  must  afiSrmatively  show  service  of  notice  of  appeal  on  adverse 
party  or  his  attorney. 

When  Service  of  Notice  of  Appeal  is  made  by  mail,  it  is  complete  at 
time  of  deposit  of  copy  in  postofiioe,  and  undertaking  on  appeal  must 
be  filed  within  five  days  after  such  deposit,  p.  222. 

Approved  in  Johnson  Go.  Sav.  Bank  v.  Joe  Klaffki  Go.,  26  Mont.  386, 
time  of  filing  undertaking  on  appeal  is  not  extended  where  appellee 
resides  at  distance  and  service  of  notice  of  appeal  is  by  mail. 

65  Gal.  223-224.    PEOPLE  ▼.  SWAFFORD. 

Public  Trial. — Constitutional  provision  is  not  violated  by  order  ex- 
cluding from  courtroom  all  except  those  connected  with  case  or  court, 
p.  223. 

To  same  effect  in  People  v.  Kerigan,  73  Gal.  224,  sustaining  similar 
order;  but  see,  contra.  People  v.  Hartman,  103  GaL  245,  42  Am.  St. 
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Rep.  110,  holding,  further,  prejudice  presumed  from  sueh  order,  and 
People  V.  Tarbox,  115  Cal.  61,  following  rule  in  main  case  as  to  pre- 
liminary examination  where  order  made  at  defendant's  request,  and 
distinguishing  last  case;  Benedict  v.  People,  23  Colo.  129,  defining  public 
trial,  and  holding  consent  of  defendant  to  order  of  exclusion  pre- 
sumed. Note  citations:  People  v.  Murray,  28  Am.  St.  Rep.  308,  on  gen- 
eral subject. 

Appeal. — ^Prestunption  is  that  order  was  assented  to  unless  record 
shows  otherwise,  p.  224. 

To  same  effect  in  People  ▼.  Douglass,  100  CaL  4,  as  to  order  grant- 
ing continuance. 

66  Cal.  225-227.    PEOPLE  ▼.  YOUNG. 
Burglary. — ^^'Bnilding^  includes  ticket  office,  p.  226. 

To  same  effect  in  State  y.  Rogers,  64  Kan.  686,  as  to  breaking  into 
courthouse.  Distinguished  in  People  v.  Webber,  138  Cal.  148,  holding 
information  for  burglary  committed  on  railroad  fatally  uncertain  when 
not  particularizing  the  car  entered. 

65  Cal.  227.    ROUGH  ▼.  SIMMONS. 

Action  to  Quiet  Title. — Complaint  is  sufficient  when  ownership  of 
plaintiff  alleged,  although  nature  of  defendant's  daim  not  stated,  p. 
227. 

To  same  effect  in  Heeser  y.  Miller,  77  Cal.  193,  holding  complaint 
sufficient  in  other  particulars  also;  Castro  v.  Barry,  79  Cal.  447,  ruling 
similarly,  holding,  further,  as  to  statement  of  defendant's  claim,  and 
as  to  right  to  maintain  action;  Riverside  etc.  Co.  v.  Jensen,  108  Cal. 
147,  holding  pleading  of  plaintiff's  deraignment  unnecessary,  and,  on 
same  point,  Union  etc.  Co.  v.  Warren,  82  Fed.  Rep.  521;  Amter  v.  Con- 
Ion,  22  Colo.  152,  3  Colo.  App.  187,  as  to  allegation  of  defendant's 
claim;  Grace  v.  Ballou,  4  S.  Dak.  336,  on  point  that  ownership  in  fee 
simple  may  be  alleged  as  fact;  Cal.  etc.  Co.  v.  Miller,  96  Fed.  20,  quot- 
ing Castro  V.  Barry,  79  Cal.  447;  Schlageter  v.  Gude,  30  Colo.  313, 
complaint  in  action  to  quiet  title  substantially  alleging  that  plaintiff 
is  owner  and  in  possession  of  premises,  and  that  defendant  claims  an 
interest  or  estate  therein  adverse  to  plaintiff  which  is  without  founda- 
tion is  sufficient.  Note  citations:  Scott  v.  Onderdonk,  67  Am.  Dec. 
112,  on  general  subject. 

65  Cal.  228-230.    IN  RE  ALLGIER. 

Probate  Jurisdiction  of  Superior  Court  is  separate  and  distinct  from 
its  ordinary  civil  jurisdiction,  p.  228. 

To  same  effect  in  In  re  Rose,  80  Cal.  174,  holding  such  jurisdiction 
not  to  extend  to  settlement  of  account  of  administrator  in  wrongfully 
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continuing  decedent's  business;  In  re  Foley,  76  Fed.  Rep.  396,  discuss- 
mg  right  to  jury  trial  in  federal  court  in  proceeding  to  establish  heir- 
ship. Note  citations:  Buckley  v.  Superior  Court,  41  Am.  St.  Rep.  143, 
on  probate  partitions. 

Gnardian  and  Ward. — ^Majority  of  latter  terminates  relation,  p.  229. 

To  same  effect  in  Harris  v.  Calvert,  2  Elan.  App.  758  (cited  in  Berkin 
▼.  Marsh,  18  Mont.  158,  66  Am.  St.  Rep.  569)  cited  also  below;  Richard- 
son's Guardianship,  39  Or.  254,  settlement  with  nuirried  ward  prior  to 
attaining  legal  age  releases  guardian. 

Accoiint  of  Guardian  should  be  filed  when  ward  attains  majority  and 
can  include  only  transactions  during  his  minority,  p.  229. 

To  same  effect  in  Estate  of  Curtis,  121  Cal.  472-476,  considering 
▼arious  items  of  such  account. 

Probate  Court  has  no  jurisdiction  to  settle  account  presented  by  exec- 
utors of  deceased  guardian,  p.  230. 

To  same  effect  in  Easton  v.  Somerville,  111  Iowa,  170,  171,  82  Am. 
St.  Rep.  506,  holding  equitable  suit  maintainable  against  executor  of 
one  who  has  converted  trust  funds  of  infant,  by  latter's  guardian;  Cook 
▼.  Geas,  143  Cal.  230,  on  point  that  guardianship  is  in  reality  terminated 
upon  majority  of  ward;  Roach  v.  Caraffa,  86  Cal.  444,  sustaining  juris- 
diction in  equity  of  suit  by  beneficiary  against  administrator  of  de- 
ceased managing  partner  to  enforce  trust,  without  presentation  of 
daim  against  estate;  In  re  Smith,  108  Cal.  122,  discussing  remedies 
against  estate  of  coexecutor  who  dies  in  possession  of  part  of  es- 
tate property;  Trumpler  y.  Cotton,  109  Cal.  255,  sustaining  jurisdic- 
tion, however,  of  application  under  section  1773,  Code  Civil  Procedure, 
although  guardian  absent  from  state  and  citation  served  by  publi- 
cation; Harris  v.  Calvert,  2  Kan.  App.  757,  denying  power  of  pro- 
bate court  to  compel  such  executor  to  render  account.  Distinguished 
and  criticised  in  dissenting  opinion,  Estate  of  Kincaid,  120  Cal.  212, 
main  opinion  denying  jurisdiction  of  claim  by  guardian  against  ward 
for  advances  made  after  majority,  although  it  was  agreed  that  guar- 
dianship should  continue;  and  distinguished  in  Tudhope  v.  Potts,  91 
Mich.  493,  sustaining  jurisdiction  under  local  statutes.  Note  citations: 
Deck  V.  Gerke,  73  Am.  Dec  560,  on  general  subject. 

66  Cal.  230-231.    BONNET  ▼.  SAN  FRANCISCO. 

Street  AMCsaments. — ''Street**  includes  sidewalk  as  well  as  roadway, 
JK  231. 

To  same  effect  in  Martinovich  ▼.  Wooley,  128  Cal.  143,  discussing 
liability  of  abutting  owner;  Ex  parte  Taylor,  87  Cal.  94,  sustaining 
municipal  ordinance  forbidding  obstruction  of  sidewalks.  Note  cita- 
tions: Callanan  ▼.  Gilman,  1  Am.  St.  Rep.  840,  on  obstructions  of 
streets. 
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65  Cal.  232-236.    P£OPL£  ▼.  E££FER. 

Accessary  after  Fact  includes  one  who  merely  aids  in  disposal  of 
body  after  murder,  p.  232.  See  note  to  Harrel  y.  State,  80  Am.  Dec. 
07,  on  general  subject. 

Instruction  is  Improperly  Refused  when  legally  correct  and  based 
on  hypothesis  of  truth  of  defendant's  testimony,  p.  233. 

To  same  effect  in  People  v.  Hecker,  100  Cal.  460,  as  to  instructions 
on  self-defense;  Crawford  v.  People,  12  Colo.  293,  as  to  instruction  on 
different  classes  of  homicide. 

Robbery — Intent. — ^Animus  furandi  must  be  shown,  p.  333. 

See  note  to  State  v.  McCune,  70  Am.  Dec  188,  on  general  subjeoL 

''Once  in  Jeopardy^  does  not  apply  to  former  oonviction  reversed  on 
defendant's  application  for  new  trial,  p.  235. 

To  same  effect  in  People  v.  Carty,  77  Cal.  216,  as  to  retrial  on  .  ime 
indictment  after  reversal  of  former  judgment  by  appeal;  Bohanon  v. 
State,  18  Neb.  62,  63,  75;  53  Am.  Rep.  794,  795,  805,  although  verdict 
in  second  trial  was  for  higher  degree  of  crime;  State  v.  Goddard,  162 
Mo.  234,  on  point  that  state  may  prescribe  conditions  on  which  new 
trial  may  be  had.  Distinguished  in  People  v.  Gordon,  99  Cal.  231, 
holding  conviction  of  assault  with  deadly  weapon  imder  indictment  for 
assault  to  murder,  a  bar  to  subsequent  trial  for  offense  charged,  al- 
though new  trial  granted  on  defendant's  application;  but  see  on  same 
point  State  v.  Kessler,  15  Utah,  147;  62  Am.  St.  Rep.  914.  Note  cita- 
tions: Commonwealth  v.  Arnold^  4  Am.  St.  Rep.  117,  118,  on  general 
subject. 

65  Cal.  237-239.    WHETMORE  ▼.  RUPE. 

Replevin. — ^Judgment  need  not  find  separately  value  of  each  article, 
when  for  defendant  and  property  has  been  delivered  to  plaintiff,  p. 
237. 

Brenot  v.  Robinson,  108  Cal.  145,  as  to  judgment  for  aggregate  value 
in  claim  and  delivery,  where  issue  taken  alone  as  to  such  value  and  no 
evidence  offered  as  to  details. 

Replevin^— Alternative  Judgment  may  be  waived  by  defendant,  p. 
237. 

To  same  effect  in  Burke  v.  Koch,  75  Cal.  359,  sustaining  judgment  for 
plaintiff  on  claim  and  delivery  for  value  of  entire  property  when  part 
disposed  of  by  defendant;  Claudius  v.  Aguirre,  89  Cal.  504,  505,  ruling 
similarly  as  to  like  judgment  for  plaintiff  for  delivery  alone,  where 
delivery  had  already  been  made  to  him;  Kellogg  v.  Burr,  126  Cal.  40» 
quoting  Brenot  v.  Robinson,  108  Cal.  145;  Erreca  v.  Meyer,  142  Cal. 
311,  sustaining  judgment  for  value  only,  although  small  portion  of  the 
property  was  retained  by  defendant;  Byrne  ▼.  Lynn,  18  Tex.  Civ.  App. 
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259,  holding  judgment  sufficient.    Schneider  y.  Waukesha  Co.,  103  Wis. 
269. 

65  Cal.  240-241.    ESTATB  OF  PARSONS. 

Estates  of  Decedents. — Charges  do  not  include  moneys  expended  by 
administrator  to  contest  will  filed  after  his  appointment,  p.  240. 

To  same  effect  in  Henry  v.  Superior  Court,  93  Cal.  573  (cited  in  Es- 
tate of  Olmstead,  120  Cal.  453),  annulling  order  authorizing  special 
administrator  before  probate  to  use  estate  funds  for  executor's  ex- 
penses in  probating  will  and  opposing  contest.  Note  citations:  Lucich 
V.  Medin,  93  Am.  Bee  396,  on  general  subject. 

Administrator  cannot  contest  piobate  of  will  offered  after  his  ap- 
pointment, p.  240. 

To  same  effect  in  In  re  Sanborn,  98  Cal.  104,  on  point  that  public 
administrator  cannot  resist  probate. 

Administrator's  Account  corrected  on  appeal  and  so  affirmed,  p.  241. 

Cited  in  Estate  of  Adams,  131  CaL  420  (quoted  in  Estat«  of  Schan- 
doney,  133  Cal.  394),  sustaining  such  practice. 

66  CaL  241-242.    CITT  OF  SAN  JOS£  ▼.  RS£D. 
Condemnation. — Dedication  by  owner  cannot  be  shown,  p.  242. 

Cited  in  City  of  Los  Angeles  v.  Pomeroy,  124  CaL  612,  noted  under 
Sacramento  etc  Co.  y.  Moffatt,  7  CaL  577. 

65  CaL  243-244.    MORGAN  ▼.  MENZIES.    S.  C,  60  CaL  348. 

Action  on  Bond. — Demand  before  action  must  be  alleged  and  proved 
when  necessary  to  fix  liability  of  sureties,  p.  243. 

Distinguished  in  Cobum  v.  Brooks,  78  CaL  445,  as  to  bond  under  sec- 
tion 1254,  Code  Civil  Procedure,  holding  no  demand  necessary. 

65  CaL  244-246.    SERE  ▼.  McGOVERN. 

Conditional  Sale  does  not  pass  title  when  conditioned  on  doing  of  act, 
«nd  this  is  not  done,  p.  246. 

To  same  effect  in  Van  Allen  v.  Francis,  123  Cal.  477,  noted  under 
Putnam  v.  Lamphier,  36  Cal.  151;  Vermont  etc.  Co.  v.  Brow,  109  CaL 
241,  50  Am.  St.  Rep.  40,  as  to  consignment  of  like  character,  and  hold- 
ing consignee  to  have  no  title  subject  to  execution  before  condition 
fulfilled. 

65  CaL  260-262.    BOLGEH  ▼  FOSa 

Under  section  2619,  Political  Code,  user  for  over  five  years  creates 
rocul  a  public  highway,  p.  251. 
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To  s&me  effect  in  Southern  Pacific  Co.  v.  Pomona,  144  Cal.  345,  apply- 
ing rule  to  creation  of  highways  under  Statutes  of  1877-78,  pages  6, 
716;  Gross  v.  McNutt,  4  Idaho,  303,  highway  by  prescription  under 
Revised  Statutes,  section  851,  rests  upon  user  for  period  of  five  years 
not  on  theory  of  grant  or  dedication;  Hope  v.  Bamett,  78  Cal.  14,  hold- 
ing, however,  public  highway  not  created  by  user  for  two  years  with- 
out owner's  knowledge  or  consent;  but  see  Schwerdtle  v.  Placer  County, 
108  Cal.  594,  where  last  case  criticised,  distinguishing  main  case,  and 
holding  highway  created  by  prescription;  Gloster  v.  Wade,  78  Cal.  400, 
further  holding  section  not  changed  as  to  Modoc  County  by  amendments, 
and  fact  of  such  user  admissible  in  action  against  road  overseer  to 
enjoin  tearing  down  of  obstructing  fence;  McRose  v.  Bottyer,  81  Cal. 
125,  as  to  road  in  Butte  County  (Stats.  1874,  p.  503) ;  further  holding 
such  highway  created,  although  title  then  in  United  States,  and  as  to 
method  of  abandonment  thereof;  and,  on  iBMt  point,  Plummer  y.  Shel- 
don, 94  Cal.  539;  Smith  v.  San  Luis  Obispo,  95  Cal.  470,  and  People 
V.  Marin  County,  103  Cal.  230,  further  holding  common  law  dedication 
of  street  shown  by  facts;  Freshour  y.  Hihn,  99  Cal.  445,  refusing,  on 
conflict  of  evidence,  to  disturb  verdict  as  to  highway  in  Santa  Crux 
(Stats.  Mar.  31,  1876),  and  also  construing  sections  2731-2734,  Political 
Code.  Note  citations:  Whitesidea  ▼.  Green,  57  Am.  St.  Bep.  766,  on 
general  subject. 

65  Cal.  252-254.    SCHUYLER  ▼.  BROUGHTON. 

Injunction  Will  Not  Lie  against  execution  of  sherifiTs  deed,  unless 
evidence  would  be  necessary  to  overcome  its  effect  when  used  as  basis 
for  ejectment,  p.  253. 

To  same  effect  in  Archbishop  v.  Shipman,  69  Cal.  590,  denying  in- 
junction against  foreclosure  sale  which  would  not  cloud  owner's  title, 
he  not  being  party  to  judgment. 

Ejectment  on  Sheriff's  Deed  cannot  be  maintained  without  proof  of 
the  judgment,  p.  253. 

To  same  effect  in  Leviston  v.  Henninger,  77  Cal.  462,  as  to  sale  under 
deficiency  judgment,  and  further  holding  recital  of  judgment  in  exe- 
cution not  sufficient;  BuUard  v.  McArdle,  98  Cal.  357;  35  Am.  St.  Rep. 
Ii7,  as  to  action  for  claim  and  delivery  for  personalty  so  bought,  and 
holding  sale  void  as  to  bona  fide  purchaser  when  made  under  justice's 
execution  after  appeal  taken,  and  dismissed  but  reinstated. 

65  Cal.  254-256.    RSGO  ▼.  VAN  PELT. 

Qnitclaim  Deed  is  sufi&cient  to  pass  all  of  grantor's  interest,  p.  256. 

To  same  effect  in  Spaulding  v.  Bradley,  79  Cal.  456,  further  holding 
such  deed  not  to  imply  any  precedent  interest  or  easement  in  releasee; 
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Taylor  v.  Oppennan,  79  Cal.  470,  as  to  such  deed  from  husband  to  wife 
conveying  community  property;  Wholey  v.  Cavanaugh,  88  Cal.  135, 
further  holding  deed  in  suit  to  be  quitclaim,  and  effect  not  qualified 
by  clause  of  further  assunmoe. 

Ejectment — ^Plaintiff  need  not  prove  existence  of  title  in  common 
grantor,  p.  255. 

Cited  in  McGorray  y.  Robinson,  135  Cal.  314,  holdmg  prima  fade  case 
established  by  plaintiff's  proof. 

Sjectment. — Complaint  held  to  sufficiently  allege  ouster,  p.  269. 

To  same  effect  in  Hihn  v.  Mangenberg,  89  Cal.  270,  and  Jones  y.  Mem- 
mott,  7  Utah,  343,  sustaining  similar  allegations. 

65  Cal.  257,  258.  BROUGHTON  y.  SANTA  BARBARA. 

Sheriff's  Fees.— Mileage  will  not  be  allowed  for  travel  In  fruitless 
attempts  to  serve  warrant  of  arrest,  p.  257. 

To  same  effect  in  Overall  v.  Tulare,  100  Cal.  65,  disallowing  such 
mileage  under  Stats.  1869-70,  p.  159,  for  first  attempt,  although  the 
persons  are  arrested  by  him  on  a  second;  Schneider  v.  Waukesha  Co., 
103  Wis.  269,  disallowing  mileage  under  local  statutes. 

es  Cal.  259,  260.    SAWTSR  y.  SARGENT. 

Decision  consists  of  findings  of  fact  and  conclusions  of  law,  p.  259. 

To  same  effect  in  Hamilton  v.  Spokane  etc.  Co.,  2  Idaho,  902,  holding 
document  sufficient  as  decision,  although  considered  rather  as. an  opinion. 

New  Trial. — ^Notice  of  Intention  is  insufficient  that  refers  to  vacating 
of  judgment,  p.  259. 

To  same  effect  in  Little  v.  Jacks,  67  Cal.  165,  further  holding  such 
notice  not  amendable  after  statutory  time  for  its  filing;  but  see  Locke 
y.  Moulton,  96  Cal.  30,  31,  holding  main  case  virtually  overruled  by 
CConneU  v.  Hotel  Co.,  90  Cal.  518,  and  sustaining  notice  similar  to 
that  in  main  case. 

New  Trial. — Insufficiency  of  Evidence  to  justify  judgment,  or  that 
it  is  against  law,  is  not  groiud  for,  p.  260. 

To  same  effect  in  Boston  etc.  Co.  v.  McKenzie,  67  Cal.  486,  holding 
motion  irregular  when  so  based;  Mazkewitz  v.  Pimental,  83  Cal.  451, 
further  holding  that  notice  of  intention  in  bill  will  be  regarded  as  only 
one  given. 

Order  Granting  New  Trial  will  be  reversed  when  granted  on  insuffi- 
cient notice  and  statement,  p.  260. 

To  same  effect  in  Slater  v.  Railway  Co.,  8  Utah,  180,  when  statement 
unsigned  and  contained  no  specifications  of  error. 
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65  Cal.  260-262.    PEOPLE  y.  CASET. 

Instnictions  as  to  Facts  are  erroneous,  e.  g.,  as  to  what  the  evidence 
shows,  p.  261. 

To  same  effect  in  People  v.  Flynn,  73  Cal.  516,  distinguishing,  how- 
ever, statement  that  evidence  was  conflicting  as  to  certain  points;  and 
People  V.  Hitchcock,  104  Cal.  485,  ruling  similarly  as  a  statement  of 
claim  of  prosecution;  People  v.  Webster,  111  Cal.  384,  as  to  statement 
of  age  of  minor  prosecutrix  in  charge  of  attempt  to  rape,  although 
following  her  uncontradicted  evidence;  State  v,  Lightfoot,  107  Iowa, 
352,  holding  charge  erroneous  as  being  upon  matters  of  fact;  State  v. 
Barry,  UN.  Dak.  449,  holding  charge  in  murder  case  was  expression 
of  judge's  views  as  to  weight  and  effect  of  evidence.  Note  citations: 
Sharp  V.  State,  14  Am.  St.  Rep.  37,  on  general  subject. 

Erroneous  Instruction  is  reversible  error,  although  charge  as  a  whole 
states  law  correctly,  p.  262. 

To  same  effect  in  Territory  y.  Luoero,  8  N.  Mex.  561,  as  to  instruc- 
tions on  burden  of  proof. 

65  Cal.  263-266.    ROBINSON  y.  PLACERVILLE  ETC.  CO. 

Findings. — Failure  to  find  on  material  issue,  is  not  reversible  error 
when  judgment  would  have  been  same  if  such  finding  had  been  for 
appellant,  p.  266. 

To  same  effect  in  White  v.  Douglass,  71  Cal.  119,  as  to  findings  with- 
out issues  where  allegations  of  complaint  admitted;  Diefendorff  v.  Hop- 
kins, 95  Cal.  347,  as  to  failure  to  find  value  and  damages  in  action  for 
conversion  where  judgment  was  for  defendant. 

Dismissal  of  Action  is  improper  where  defendant  claims  affirmative 
relief,  p.  266. 

To  same  effect  in  Mott  v.  Mott,  82  Cal.  415,  where  cross -complaint 
filed  in  divorce  suit;  Islais  etc.  Co.  v.  Allen,  132  Cal.  436,  holding  such 
relief  demanded  in  action  to  quiet  title,  and  dismissal  improper. 

65  Cal.  269-271.    EX  PASTE  WOLTERS. 

Municipal  Ordinance  Imposing  License  Tax  is  valid,  although  passed 
with  object  of  regulating  sale  of  spirituous  liquors,  p.  270. 

To  same  effect  in  Ex  parte  Mount,  66  Cal.  450,  and  In  re  Yick  Wo, 
68  Cal.  305,  58  Am.  Rep.  17.  Cited  under  Ex  parte  Moynier,  65  Cal. 
33;  In  re  Guerrero,  69  Cal.  95,  as  to  license  tax  of  fifty  dollars  per 
month  for  saloon  business;  In  re  Lawrence,  69  Cal.  610,  as  to  liquor 
dealers'  license,  and,  further  holding  payment  of  similar  tax  levied  by 
city  no  bar  to  payment  of  separate  tax  levied  by  county;  but,  see  on 
last  point  Ex  parte  Roach,  104  Cal.  277,  distinguishing  this  and  main 
case  and  holding  county  ordinance  regulating  sale  of  liquors  inoperative 
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in  city  therein  whose  ordinance  does  not  contain  such  restrictions;  Ex 
parte  McNally,  73  Cal.  634,  as  to  like  license  tax  of  fifty  dollars  per 
quarter;  County  of  Monterey  v.  Abbott,  77  Cal.  542,  holding,  however, 
person  not  liable  to  suit  for  license  tax  in  name  of  county  where  no 
license  obtained. 

65  Cal.  273-275.    CORREIO  v.  LYNCH. 

Warranty. — ^'^anuf actnied  Article"  does  not  include  firewood,  p.  274. 
See  note  to  Engle  y.  Sohn,  52  Am.  Rep.  112,  defining  ''manufacture" 
and  derivatives. 

65  Cal.  275-279.    PEOPLE  y.  BLAKE. 

Criminal  Law. — ^Intoxication  may  be  shown  in  defense  aa  bearing  on 
intent,  p.  277. 

To  same  effect  in  People  y.  Fellows,  122  Cal.  239,  but  holding  in- 
structions contradictory  as  given.  Note  citations:  People  y.  King,  87 
Am.  Dec.  102,  and  Knights  y.  State,  76  Am.  St.  Rep.  92,  on  general 
subject. 

65  CaL  280-282.    BIGGINS  y.  PARSONS. 

Contract. — ^Mistake  known  to  other  party  is  ground  for  reformation, 
although  it  might  have  been  discovered  before  instrument  executed, 
p.  281. 

To  same  effect  in  Wilson  v.  Moriarty,  88  Cal.  212,  213,  holding  right 
to  such  reformation  not  dependent  upon  mental  condition  of  party  or 
adequacy  of  consideration;  Sullivan  v.  Moorhead,  99  Cal.  161,  holding 
right  to  reform  deed  for  mutual  mistake  not  affected  by  party's  having 
read  deed  before  execution;  Dodson  v.  Lomax,  113  Mo.  559,  reforming 
mistake  in  sheriff's  deed,  at  his  suit,  when  too  much  land  conveyed 
thereby;  McCormick  etc.  Co.  v.  Woulph,  US.  Dak.  256,  is  case  of  mis- 
take on  one  side  and  fraud  on  the  other.  Note  citations:  Williams  y. 
Hamilton,  65  Am.  St.  Rep.  499,  on  reformation  of  contracts. 

65  Cal.  283-285.    LOS  ANGELES  y.  WALDRON. 

Pleading — Municipal  Ordinance. — Due  passage  of  is  sufficiently  pleaded 
by  allegation  that  it  was  "duly  passed  and  adopted,"  p.  284. 

To  same  effect  in  Pacific  etc.  Co.  v.  Bolton,  97  Cal.  9,  holding  juris- 
dictional facts  in  street  assessment  shown  by  allegation  that  order  was 
"duly  given  and  made." 

Municipal  Corporations  can  do  by  "ordinance"  act  required  to  be  done 
by  "resolution,"  p.  285. 

To  same  effect  in  Hellman  v.  Shoulters,  114  Cal.  137,  as  to  street  law, 
discussing,  further,  validity  of  publication  of  resolution  of  intention; 
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Pollok  V.  San  Diego,  118  Cal.  599,  but  holding  ordinance  not  a  resolu- 
tion under  facts  stated. 

65  Cal.  285-286.    SOTO  v.  VAWNOY. 

Election  Contests. — Costs  cannot  be  awarded  in  case  of  tie  vote,  p. 
286. 

Cited  in  Wright  y.  Ashton,  143  Cal.  548,  on  point  that  certificate 
of  election  cannot  be  annulled  upon  such  vote. 

65  Cal.  287.    ESTATE  OF  MARRET. 

Executor  as  such  cannot  appeal  from  decree  of  distribution,  although 
also  a  legatee,  p.  287. 

To  same  effect  in  In  re  Welch,  106  Cal.  429,  but  allowing  appeal  hj 
special  administrator  from  decree  for  family  allowance;  Merrifield  ▼. 
Longmire,  66  Cal.  181,  as  to  administrator  who  was  also  assignee  of 
certain  heirs;  Jones  v.  Lament,  118  Cal.  603;  62  Am.  St.  Rep.  254,  sus- 
taining right  of  attorney  for  administrator  of  wife's  estate  to  appear 
for  husband  on  appeal  from  such  decree;  In  re  Dewar's  Estate,  10  Mont. 
425,  as  to  administrator  not  otherwise  interested;  In  re  Phillips'  Es- 
tate, 18  Mont.  314,  on  point  that  rights  as  legatee  cannot  be  considered 
on  appeal  as  executrix,  but  allowing  hitter's  appeal  from  order  of  par- 
tial distribution. 

Executor  cannot  litigate  claims  of  heirs  inter  se,  p.  287. 

To  same  effect  in  Estate  of  Murphy,  145  Cal.  467,  executor,  as  such 
cannot  urge  that  petitioning  legatees  had  forfeited  rights  to  legacies 
because  of  alleged  violation  of  will  that  any  one  named  therein  con- 
testing same  should  take  nothing  under  it;  Roaoh  v.  Coffey,  73  Cal.  282, 
denying  right  of  administrator,  although  made  formal  party,  to  propose 
cross  interrogatories  in  proceedings  by  one  heir  against  others  to  de- 
termine heirship;  In  re  Jessup,  80  Cal.  626,  disallowing  claims  of  attor- 
ney for  executors  for  services  in  resisting  claim  of  pretermitted  heir; 
Henry  v.  Superior  Court,  93  Cal.  573  (cited  in  Estate  of  Olmstead,  120 
Cal.  453),  annulling  order  authorizing  special  administrator  before  pro- 
bate to  use  estate  funds  for  executor's  expenses  in  probating  will  and 
-opposing  contest;  Firebaugh  v.  Burbank,  121  Cal.  190,  denying  right 
of  executors  to  charge  estate  with  expense  of  defending  decree  of  dis- 
tribution to  them  as  trustees;  Paget  v.  Brogan,  67  Ark.  525,  disallow- 
ing fees  from  estate  to  attorney  for  heirs  in  their  litigations  with  ad- 
ministrator. Note  citations:  Lucich  v.  Medin,  93  Am.  Dec  395,  on 
administrator's  allowance  for  coimsel  fees. 

65  CaL  288-291.    PEOPLE  v.  FERGUSON. 

Municipal  Corporations — License  Tax. — Power  to  impose  and  collect 
includes  power  to  appoint  special  license  tax  collector,  p.  288. 
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To  same  effect  in  In  re  Lawrence,  69  Oal.  610,  sustaining  designation 
of  county  tax  collector  therefor;  and  see  on  same  point,  Ventura  County 
▼.  Clay,  112  Cal.  70,  following,  however.  El  Dorado  Co.  v.  Meiss.  and 
Los  Angeles  Co.  y.  Lopez,  infra,  in  overruling  main  opinion  in  prin- 
cipal case;  Amador  County  v.  Kennedy,  70  Cal.  459,  where  rule  reaf- 
firmed; People  Y.  Stacy,  74  Cal.  375,  holding  bonds  of  such  appointee 
an  "official"  bond  and  suit  maintainable  thereon  in  name  of  state.  Over- 
ruled in  £1  Dorado  CotHity  v.  Meiss,  100  Cal.  273,  following  dissenting 
opinion  in  main  case,  and  denying  power  of  county  board  of  supervisors 
to  make  such  appointment;  and  Lob  Angeles  County  y.  Lopez,  104  CaL 
258,  affirming  lajst  case. 

65   Oal.   293-294.     CALIFORNIA   ETC.   CO.   y.   SOUTHERN   PACIFIC 
ETC.  CO.    S.  C.    See  65  Cal.  409,  410;  65  Cal.  295. 

65  Cal.  295.     CALIFORNIA  ETC.  CO.  y.  SOUTHERN  PACIFIC  ETC. 
CO.    8.  C.  65  Cal.  293. 

Appeal  does  not  Lie  from  order  refusing  to  set  aside  final  order  of 
condemnation,  p.  295. 

To  same  effect  in  Keay  y.  Butler,  69  Cal.  586,  as  to  order  refusing 
to  vacate  judgment  where  errors  reviewable  on  appeal  from  judgment; 
Tripp  V.  Santa  Rosa  etc.  Co.,  69  Cal.  632  (cited  in  Eureka  etc.  Co.  v. 
McGrath,  74  Cal.  51),  as  to  order  refusing  to  set  aside  order  of  dis- 
missal; Goyhinech  v.  Goyhinech,  80  Cal.  409,  as  to  order  refusing  to 
vacate  appealable  judgment  where  no  findings  filed;  Davis  v.  Donner, 
82  Cal.  36,  as  to  order  refusing  to  set  aside  appealable  order  granting 
writ  of  assistance;  Harper  v.  Hildreth,  99  Cal.  269,  as  to  order  refusing 
to  vacate  several  nonappealable  orders  stated. 

65  Cal.  295-300.    PEOPLE  y.  BROOKS.    S.  C.  65  Cal.  300. 

Arraignment — ^Prior  Conviction. — Where  such  conviction  is  voluntarily 
confessed,  jury  need  not  find  specially  thereon,  p.  297. 

To  same  effeist  in  Ex  parte  Young  Ah  Gow,  73  Cal.  442,  445-447,  hold- 
ing that  on  such  confession  general  verdict  of  guilty  will  authorize 
punishment  for  second  offense;  People  v.  Meyer,  73  Cal.  549,  on  point 
that  on  such  confession  reading  of  information  as  to  such  prior  con- 
viction and  evidence  thereof  are  improper;  People  v.  Wheatley,  88  Cal. 
117,  holding,  further,  that  plea  of  not  guilty  as  to  such  convictions 
may  be  withdrawn  before  trial,  and  defendant  then  subjected  to  in- 
creased sentence  on  general  verdict  as  to  crime  charged. 

65  Cal.  300-301.    PEOPLE  v.  BROOKS.    S.  C.  65  Cal.  295. 

Prior  Conviction — Confession. — ^Where  such  conviction  confessed,  gen- 
eral verdict  on  main  charge  will  subject  defendant  to  increased  sen- 
tence, p.  300. 
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To  same  effect  in  People  y.  Johnson,  88  Gal.  174,  where  preyions  plea 
of  not  guilty  as  to  such  conviction  was  withdrawn  on  day  of  triaL 

65  Gal.  301-304.    McBRIDE  y.  FALLON. 

Assignee  of  Judgment  takes  it  subject  to  debtor's  right  to  set  off 
another  judgment  against  it,  p.  302. 

To  same  effect  in  Skinker  y.  Smith,  48  Mo.  App.  96,  where  assignee 
had  notice  of  other  judgment. 

Judgment  cannot  be  levied  on  and  sold  as  property  capable  of  manual 
delivery,  p.  302. 

Gited  in  Dore  v.  Dougherty,  72  Gal.  234,  1  Am.  St.  Rep.  50,  as  hold- 
ing that  judgment  is  not  subject  to  execution  and  on  last  point,  Latham 
y.  Blake,  77  Gal.  654,  where  last  case  followed;  but  denied  in  Henry  v. 
Traynor,  42  Minn.  235,  under  local  statutes.  Note  citations:  Osbom 
V.  Gloud,  92  Am.  Dec.  416,  on  general  subject.  Distinguished  in  Hoxie 
y.  Bryant,  131  Gal.  89,  noted  under  Davis  v.  Mitchell,  34  Gal.  81;  Isabelle 
V.  Le  Blanc,  68  N.  H.  410,  on  point  that  judgment  debt  may  be  gar- 
nished. 

Judgment  is  evidence  of  debt,  p.  303. 

Gited  in  Bean  v.  Iioryea,  81  Gal.  164,  as  holding  that  judgment  is 
debt  within  rule  denying  extraterritorial  effect  to  discharge  in  insol- 
vency. 

65  GaL  310-313.    EX  PARTE  BENJAMIN. 

County  Government  Act — Sessions  of  Supervisors. — Ordinance  fixing 
license  taxes  need  not  be  passed  at  October  meeting  when  board  has 
not  provided  for  holding  of  regular  sessions  under  the  act  under  sec- 
tion 22,  p.  311. 

To  same  effect  in  San  Luis  Obispo  v.  Hendricks,  71  Gal.  248,  holding 
such  ordinan-ce  invalid,  however,  when  not  passed  at  regular  meeting 
according  to  former  act. 

Supervisors'  Meetings  can  adjourn  from  day  to  day  until  all  busi- 
ness disposed  of,  p.  312. 

To  same  effect  in  Ex  parte  Mirande,  73  Gal.  370,  holding  ordinance 
passed  at  adjourned  meeting  valid,  although  adjournment  entered  on 
minutes  as  "recess,"  and  members  acted  as  board  of  equalization  dur- 
ing such  adjournments. 

CoantV-Goyemment  Act  repealed  Stats.  1883,  p.  297,  passed  on  same 
day,  p.  312. 

To  same  effect  in  Wichmann  v.  Placerville,  147  Gal.  165,  applying 
rule  to  bond  issue  issued  under  old  charter  after  new  charter  in  effect, 
though  Bond  Act  of  1863,  was  passed  on  same  day  as  Reincorporation 
Act;  Santa  Glara  v.  S.  P.  etc.  Go.,  66  Gal.  643,  citing  main  case  fiurther. 
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p.  644,  in  sustaining  ordinance  imposing  license  tax;  San  Luis  Obispo 
V.  Hendricks,  71  Oal.  247,  cited  further  below;  Mendocino  Co.  v.  Bank, 
86  Cal.  257,  sustaining  suit  brought  thereunder  to  collect  license  tax: 
Journal  etc  Co.  y.  Whitney,  97  Cal.  285  (cited  in  Smeltzer  v.  Miller, 
113  Cal.  168),  holding  section  3766,  Political  Code,  repealed  by  like 
act  of  1891;  as  to  publication  of  delinquent  list;  Dillon  y.  Bicknell,  110 
Cal.  114,  holding  section  4109,  Political  Code,  repealed  by  acts  of  1881 
and  1883. 

65  CaL  313-316.    BOORMAN  y.  SAlTTA  BARBARA. 

Street  Assessments. — ^Notice  to  owner  is  necessary  and  act  is  uncon- 
stitutional that  does  not  sufficiently  provide  such  notioe,  p.  315. 

To  same  effect  in  Lent  y.  Tillson,  72  Cal.  416,  sustaining,  however, 
notice  given  under  Dupont  street  widening  act  (Stats.  1875-6,  p.  433) : 
and  Davies  y.  Los  Angeles,  86  Cal.  46,  ruling  similarly  as  to  notic.^ 
stated,  given  under  Stats.  1889,  p.  70;  Trustees  v.  Davenport,  65  Iowa, 
636,  holding  act  unconstitutional  for  lack  of  notice;  concurring  opinion 
in  Power  v.  Larabee,  2  N.  Dak.  153,  holding  tax  invalid  when  board 
of  equalization  did  not  meet  at  time  or  place  prescribed.  Distinguished 
in  Los  Angeles  County  y.  Spencer,  126  CaL  674,  77  Am.  St.  Rep.  220, 
noted  under  Surooco  v.  Geary,  3  Cal.  69. 

65  CaL  321-322.    HBALD  y.  HBNDT. 

Change  of  Venue  applied  for  when  demurrer  filed  cannot  be  continued 
by  court  until  answer  to  allow  cross-motion  by  plaintiff  for  conven- 
ience of  witnesses,  p.  328. 

To  same  effect  in  Ah  Fong  v.  Stemes,  79  Cal.  33,  further  holding  de- 
fendant entitled  to  change  where  one  count  of  complaint  is  sufficient 
therefor;  McSherry  v.  Pennsylvania  etc.  Co.,  97  Cal.  641,  where  motion 
to  retain  made  for  convenience  of  witnesses  and  because  plaintiff  would 
be  unable  to  obtain  fair  trial  in  new  county;  Brady  v.  Times  etc.  Co., 
106  CaL  61,  on  point  that  court  cannot  after  such  motion  entertain 
motion  to  amend  complaint,  effect  whereof  would  be  to  defeat  motion 
for  change;  Smith  v.  People,  2  Colo.  App.  105,  on  point  that  no  further 
proceedings  can  be  had  in  action  lutil  motion  disposed  of;  Wallace  v. 
Owsley,  11  Mont.  221,  reversing  order  denying  motion  without  prejudice 
to  renewal  after  answer  filed;  Small  v.  Gilruth,  8  S.  Dak.  289,  290, 
holding  47  CaL  192,  overruled  by  later  cases.  Denied  in  AUb  y.  White, 
70  Minn.  189,  noted  under  Cook  y.  Pendergast,  61  CaL  72. 

65  CaL  322-326.    LTON  v.  PETTY. 

ConntercUim  cannot  be  set  up  when  barred  by  limitation  at  time  of 
commencement  of  action,  p.  325. 

To  same  effect  in  Perkins  v.  West  Coast  etc.  Co.,  120  CaL  28,  sua- 
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taining  counterclaim,  although  barred  between  filing  of  complaint  and  of 
answer  asserting  it;  McGuire  v.  Edsall,  14  Mont.  360,  denying  right  to 
amend  answer  to  plead  counterclaim  maturing  since  action  begun.  Note 
citations:  Woodrufif  v.  Gamer,  89  Am.  Dec  484,  on  general  subject; 
Beeoher  y.  Baldwin,  3  Am.  St.  Rep.  63,  on  bar  of  counterclaim  by  lim- 
itation. 

66  CaL  327-332.    BANK  OF  HEALDSBUR6  y.  BAILHACHE. 

Married  Woman's  Deed  is  inyalid  for  purpose  of  delivery  or  accept- 
ance unless  properly  acknowledged  and  certified,  p.  330. 

To  same  effect  in  dissenting  opinion  Hand  y.  Hand,  68  Cal.  140,  main 
opinion  holding  her  estopped  by  haying  acted  as  feme  sole. 

Deliyery  of  Deed  to  director  of  corporation  is  not  delivery  to  it  when 
facts  show  escrow  agreement,  p.  331. 

To  same  effect  in  Humphreys  y.  Railroad  Co.,  88  Va.  453,  aa  to  con- 
ditional delivery  to  president. 

Deed. — ^DeUyery  is  not  made  without  acceptance  by  grantee,  p.  331. 

See  note  to  Brown  y.  Westerfield,  53  Am.  St.  Rep.  560,  on  general 
subject. 

Corporations. — President  of  bank  cannot  compromise  its  cashier's  de- 
falcations, p.  331. 

To  same  effect  in  Bank  y.  Hart,  37  Neb.  200,  40  Am.  St.  Rep.  481, 
denying  cashier's  po^er  to  accept  stodc  of  another  corporation  in  set- 
tlement of  debt. 

66  Cal.  332-334.    ESTATE  OF  CROZIER. 

Probate  Law. — ^Appeal  lies  from  order  appointing  special  adminis- 
trator, p.  333. 

Overruled  as  dictum  in  In  re  Carpenter,  73  Cal.  203,  under  section 
1413,  Code  Civil  Procedure. 

Executor. — ^Revocation  of  letters  terminates  authority,  eo  instanti, 
p.  333. 

Cited  in  More  v.  More,  127  Cal.  463,  holding  void  a  judgment  against 
administrator  as  such  after  such  revocation. 

Effect  of  Appeal  from  order  vacating  judgment  is  not  to  revive  the 
judgment,  p.  333. 

Cited  in  Bateman  v.  Superior  Court,  139  Cal.  144,  holding  appeal 
from  order  vacating  satisfaction  of  judgment  not  to  restore  entry  of 
satisfaction;  State  v.  Superior  Court,  28  Wash.  682,  on  appeal  by  ex- 
ecutor from  order  revoking  will  and  his  appointment,  his  general  powers 
are  not  revived. 
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65  Cal.  334-336.    LEARNED  y.  TAN6EMAN. 

Water  Rights. — Riparian  Owner  cannot  divert  all  water,  although 
necessary,  for  own  use,  without  regard  to  necessities  of  other  such 
owner,  p.  336.  See  note  to  Tolle  v.  Correth,  98  Am.  Dec.  525,  on  general 
subject. 

65  Cal.  336-340.    FLEMING  y.  WELLS. 

Judgment  on  Pleadings. — ^Averments  of  answer  are  to  be  taken  as 
true  on  motion  for,  p.  339. 

To  same  effect  in  People  y.  Johnson,  95  Cal.  174;  and  McGowan  v. 
Ford,  107  Cal.  185,  former  affirming,  and  latter  reversing,  such  judg- 
ments. 

65  Cal.  340-342.    ARATA  y.  TELLURIUM  ETC.  CO. 

Mechanic's  Liens. — Claim  is  sufficient  that  states  X  to  be  "owner  and 
reputed  owner"  of  property,  p.  341. 

To  same  effect  in  Minor  v.  Marshall,  6  N.  Mex.  198,  as  to  statement 
"owner  or  reputed  owner." 

Mechanic's  Liens. — ^Verification  of  Claim  need  only  state  that  claim 
is  true,  p.  342. 

To  same  effect  in  Reed  v.  Norton,  90  Cal.  602,  sustaining  like  verifi- 
cation. 

Rules  of  Court  are  binding  upon  it,  p.  342.  See  note  to  State  y. 
Gideon,  41  Am.  St.  Rep.  644,  on  general  subject. 

65  Cal.  343-344.    READ  y.  RAHM. 

Homestead  Declaration. — Statement  of  Value  is  sufficient  that  the 
cash  value  is  three  thousand  dollars,  p.  343. 

To  same  effect  in  Schuyler  v.  Broughton,  76  Cal.  525,  sustaining  "wa 
do  place  the  value  at  a  sum  not  to  exceed  sixteen  hundred  dollars," 
and  further  holding  such  statutes  to  be  liberally  construed. 

Husband  and  Wife.— Gift  is  void  from  husband  to  wife  of  his  interest 
in  property  thereafter  to  be  acquired,  p.  344. 

Overruled  in  Wren  v.  Wren,  100  Cal.  281,  38  Am.  St.  Rep.  289,  sus- 
taining agreement  between  spouses  that  wife  may  retain  her  future 
earnings. 

Fraudulent  Conyeyance. — Question  of  Intent  is  one  of  fact,  not  law, 
p.  344. 

To  same  effect  in  Morgan  v.  Hecker,  74  Cal.  543,  holding  no  such 
intent  shown  in  reasonable  gift  by  husband  to  wife  because  he  then 
owed  a  debt. 

Notes  Cal.  Rep.— 205. 
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Husband  and  Wife. — Gift  is  shown  by  his  purchase  with  community 
funds  and  transfer  taken  in  her  name,  p.  344. 

Cited  in  Hamilton  v.  Hubbard,  134  Cal.  607,  noted  under  Meyer  v. 
Kinzer,  12  Cal.  251.    See  notes  84  Am.  Dec.  674,  and  86  Am.  Dec  640. 

65  Cal.  345-350.    BAYLY  v.  MUEHE. 

Heirs  of  deceased  mortgagor  are  not  necessary  parties  to  foreclosure 
suit  against  administrator,  p.  349. 

To  same  effect  in  Monterey  Co.  y.  Cushing,  83  Cal.  512,  on  point 
that  condemnation  proceedings  may  be  brought  against  executrix;  Col- 
lins V.  Scott,  100  Cal.  452  (cited  in  Hearfield  y.  Bridges,  75  Fed.  Rep. 
52),  holding  nonjoinder  no  ground  for  setting  aside  decree;  Finger  y. 
McCaughey,  119  Cal.  60,  holding  widow  unnecessary  defendant  indi- 
vidually, although  mortgage  was  of  community  property;  Dickey  y. 
Gibson,  121  Cal.  278,  as  to  nonjoinder  of  heirs  with  executrix;  Hyde 
y.  Heller,  10  Wash.  602,  on  point  that  legal  title  yests  in  representatiye 
for  passage  of  title  to  purchaser  under  contract  with  decedent;  Hear- 
field y.  Bridges,  7  Sawy.  334,  335,  336,  S.  C.  75  Fed.  Rep.  50,  51,  62,  follow- 
ing state  rule  in  Federal  Court  to  sustain  title  acquired  through  fore- 
closure; Lloyd  y.  Ball,  77  Fed.  Rep.  368,  on  point  that  judgment  against 
administrator  of  deceased  bankrupt  setting  aside  conyeyances  as  fraudu- 
lent are  binding  on  heirs,  although  not  made  parties;  Bell  y.  Mills,  123 
Fed.  27,  under  California  laws  executors  of  deceased  pledgor  and  not 
his  heirs  are  proper  persons  upon  whom  to  serye  notice  of  sale  of  pledge. 
Distinguished  in  Anrud  v.  Scandinavian  etc.  Bank,  27  Wash.  22,  in 
foreclosure  of  mortgage  given  by  ancestor  his  heirs  are  indispensable 
parties,  under  Ballinger's  Code,  section  4640.  Bell  v.  Thompson,  147 
Cal.  692,  and  Hibemia  Savings  and  Loan  Society  v.  Churchill,  128  Cal. 
635;  both  arguendo. 

65  Cal.  351-352.    EMSRY  y.  REED. 

Statutory  Construction  by  former  court  will  be  followed  by  its  suo- 
cessor,  p.  351. 

Cited  in  Swinnerton  v.  Monterey  ^o.,  76  Oal.  116,  on  point  that  thing 
clearly  within  intent  of  statute,  is  within  the  statute. 

65  Cal.  353.    O'DONNELL  y.  KRAMER. 

Mechanic's  Lien  does  not  exist  beyond  Amount  due  contractor  from 
owner,  p.  353. 

To  same  effect  in  Wiggins  y.  Bridge,  70  Cal.  439,  holding  material 
man  not  entitled  to  lien  where  contractor  paid  in  full  up  to  time  of 
abandonment,  unless  owner  completes  for  less  than  balance  of  con- 
tract price.  Distinguished  in  Kellogg  v.  Howes,  81  Cal.  175,  holding 
rule  inapplicable  to  case  of  unrecorded  contract  for  over  one  thousand 
dollars. 
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65  Cal.  354-356.    BEAfiD  v.  BEARD. 

Notes  based  on  agreement  whereby  divoroe  was  obtained  by  col- 
lusion will  not  be  enforced,  p.  355. 

To  Bome  efifect  in  Senter  y.  Senter,  70  Cal.  625,  626,  discussing  mod- 
ification of  divorce  decree  for  false  representations  as  to  property  in- 
cluded, although  parties  had  agreed  to  divide  same  in  case  divorce 
should  be  granted;  Tappan  v.  Albany  etc.  Co.,  80  Cal.  572,  13  Am.  St. 
Rep.  175,  refusing  to  enforce  agreement  based  on  promise  of  party  to 
partition  suit  not  to  contest  confirmation  of  sale  for  inadequacy;  Mit- 
chell V.  Cline,  84  Cal.  415,  ruling  similarly  as  to  contract  contrary  to 
section  2331,  Revised  Statutes;  Loveren  v.  Loveren,  106  Cal.  512,  as  to 
agreement  to  divide  community  property  based  on  collusive  divorce, 
but  holding  divorce  not  void  where  court  disposed  of  such  property 
with  knowledge  of  the  agreement  after  its  repudiation  by  respondent; 
Newman  v.  Freitas,  129  Cal.  S&89,  holding  void  an  agreement  for  con- 
tingent fee  in  divorce  case;  Palmer  v.  Palmer,  26  Utah,  47,  where  hus- 
band, through  unfair  advantage  and  coercion,  secured  wife's  signature 
to  contract  to  facilitate  divorce,  and  by  which  she  oonsentiad  to  take 
fractional  part  of  property  as  her  share,  contract  is  void.  Note  cita- 
tions: Stephenson  v.  Osborne,  90  Am.  Dec  360,  on  articles  of  separa- 
tion. 

65  CaL  367.    DASCST  y.  HARRIS. 

Insolyency  Assignment  does  not  pass  growing  crop  on  homestead, 
p.  357. 

Cited  in  Penryn  Co.  v.  Sherman  etc  Co.,  142  CaL  646,  noted  under 
Huerstal  y.  Muir,  64  CaL  450. 

66  OaL  358-359.    SAN  JOSE  y.  WELCH. 

OflicerB. — Sureties  on  Bond  are  not  liable  for  acts  beyond  duties  oast 
upon  principal  luder  its  terms,  p.  359. 

To  same  effect  in  Treweek  v.  Howard,  105  Cal.  444,  but  holding  sure- 
ties of  executor  liable  for  misappropriation  of  estate  funds,  under  facts 
stated;  State  v.  Moore,  56  Neb.  87,  holding  sureties  of  auditor  not 
Kable  for  his  embezzlement  luder  local  statutes.  Love  y.  Quthrie,  4 
Okla.  300. 

66  Cal.  360,  361.    WALKER  y.  McCUSKER     S.  C.  see  McCUSKER  y. 
WALKER,  77  CaL  208,  210. 

Attachment  can  Issue  only  in  suit  on  liability  founded  on  contract, 
p.  361. 

To  same  effect  in  Mudge  v.  Steinhart,  78  CaL  39,  12  Am.  St.  Rep. 
20,  holding  writ  improperly  issued  in  action  for  fraud,  and  attackable 
collaterally. 
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66  Cal.  363-365.    HUNDLEY  v.  CHANET. 

Discharge  in  Insolvency  includes  debts  contracted  prior  to  passage 
of  act  under  which  proceedings  had,  p.  363. 

To  same  effect  in  Pomeroy  v.  Gregory,  66  Cal.  574,  further  holding 
service  of  notice  of  creditors*  meeting  sufScient;  Porter  v.  Imus,  79 
Cal.  184,  further  holding  as  to  effect  of  certificate  of  discharge  aa 
against  alleged  nonresident. 

65  Cal.  365-368.     PORTER  y.  CHAPMAN. 

Homestead  can  be'  Abandoned  only  in  method  prescribed  by  statute, 
p.  367. 

To  same  effect  in  Tipton  v.  Martin,  71  Cal.  328,  holding  removal  of 
spouses  from  premises  insufficient;  Burkett  v.  Burkett,  78  Cal.  312,  12 
Am.  St.  Rep.  59,  on  point  that  conveyance  or  encumbrance  of  home- 
stead is  invalid  unless  according  to  statiitory  method,  but  distinguish- 
ing case  of  conveyance  by  husband  to  wife  of  his  separate  homesteaded 
property;  Lubbock  v.  McMann,  82  Cal.  229,  16  Am.  St.  Rep.  110,  hold- 
ing homestead  not  defeated  by  subsequent  erection  of  another  building 
on  land;  Siroonson  v.  Burr,  121  Cal.  586,  holding  abandonment  not 
shown  by  leasing  of  property  and  removal  to  other  purchased  property. 

65  Cal.  368-372.    BAKER  y.  O'RIORDAN. 

Fraudulent  Judgment  may  be  vacated  by  independent  action  in  equity, 
p.  370. 

To  same  effect  in  California  etc.  Co.  v.  Porter,  68  Cal.  372,  when 
judgment  entered  contrary  to  stipulation  of  dismissal,  and  further  hold- 
ing remedy  not  confined  to  section  473,  Code  Civil  Procedure;  and  on 
last  point  in  Ex  Mission  etc.  Co.  v.  Flash,  97  Cal.  631,  further  holdinjj 
only  statutory  period  of  limitation  to  attach  to  such  suit;  Brackett 
y.  Banegas,  116  Cal.  285,  58  Am.  St.  Rep.  164,  sustaining  action  in 
equity  to  set  aside  foreclosure  decree  for  mistake,  under  facts,  when 
failure  to  move  under  section  473,  Code  of  Civil  Procedure,  was  not  due 
to  laehes;  Crescent  etc.  Co.  v.  Montgomery,  124  Cal.  144,  as  to  judg- 
ment entered  on  fraudulent  stipulation;  Sohler  v.  Sohler,  135  Cal.  328, 
but  denying  right  to  vacate  decree  of  distribution  for  intrinsic  fraud 
in  its  procurement  by  perjury;  Freeman  v.  Wood,  UN.  Dak.  8,  hold- 
ing complaint  in  action  to  vacate  decree  of  discharge  from  liability  on 
account  of  assignment  for  benefit  of  creditors  insufficient  as  failing  to 
excuse  laches  in  failing  to  seek  remedy  by  motion  in  original  suit; 
Beem  v.  Kimberly,  72  Wis.  369,  as  to  decree  of  distribution  obtained 
through  executor's  fraud.  Note  citations:  Bumham  y.  Hays,  58  Am. 
Dec.  393,  on  vacating  default  judgments. 

Decree  of  Distribution  is  void  on  collateral  attack  when  rendered 
without  jurisdiction  of  heirs,  p.  371. 
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To  same  effect  in  In  re  DeLeon,  102  Cal.  542,  sustaining  such  attack 
fat  proceeding  under  section  1723,  Code  of  Civil  Procedure,  by  one  not 
in  esse  when  decree  rendered.  Note  citations:  Deck  v.  Gerke,  73  Am. 
Dec.  560,  on  power  of  equity  to  vacate  such  decree. 

Judgment  is  Void  when  rendered  on  unauthorized  appearance  of  at- 
torney for  party,  p,  371. 

To  same  effect  in  Hill  v.  City  etc.  Co.,  79  Cal.  191,  denying  right  of 
action  on  such  judgment,  although  no  meritorious  defense  shown  there- 
to. Note  citations:  Benton  y.  Lyford,  76  Am.  Dec  148,  on  general 
subject. 

65  Cal.  374-375.    DYER  y.  HUDSON. 

Street  Assessments. — Contract  for  Macadamizing  may  be  made  before 
grading  completed,  p.  374. 

To  same  effect  in  Gafney  y.  San  Francisco,  72  Cal.  151,  on  point  that 
such  contract  is  not  invalidated  by  fact  that  some  order  embraced  con- 
tract for  grading,  although  latter  not  petitioned  for. 

65  Cal.  375-376.    IN  R£  BRTAN. 

Condemnation — Compensation. — ^When  possession  is  taken  by  plain- 
tiff in  such  proceedings  before  order  of  court  therefor,  court  may  order 
possession  restored,  p.  376. 

To  same  effect  in  Neale  v.  Superior  Court,  77  Cal.  29,  further  hold- 
ing such  order  appealable  and  possession  retainable  upon  giving  of 
proper  undertaking  on  appeal;  but  see  San  Diego  etc.  Co.  v.  Neale, 
78  Cal.  83,  distinguishing  both  cases  and  holding  owner  confined  to 
remedy  under  sections  1252,  1254.  Code  of  Civil  Procedure. 

65  Cal.  376-378.    HARRISON  y.  SPRING  VALLEY  ETC.  CO. 

Error  in  Instruction  is  not  ground  for  reversal  when  given  at  request 
of  appellant,  p.  376. 

To  same  effect  in  Dawson  v.  Schloss,  93  Cal.  205,  holding  record 
conclusive  as  to  party  requesting  such  instructions. 

Judgment  in  Action  for  Damages  will  be  reversed  where  instruction 
states  contradictory  and  irreconcilable  rules  for  fixing  amount  of  dam- 
ages, p.  378. 

Approved  in  Holt  v.  Spokane  etc.  Ry.,  3  Idaho,  713,  applying  rule  in 
action  for  death  of  son  with  reference  to  instructions  as  to  damages. 

65  Cal.  378-381.    ESTATE  OF  DUNNE. 

Executor. — ^Payment  of  any  debt  or  legacy  by  is  invalid  unless  or- 
dered by  court,  p.  380. 
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Overruled  as  dictum  in  Estate  of  Fernandez,  119  Cal.  582,  boUssg 
settlement  of  account  conclusive  collaterally,  although  sucb  ^Mcounts 
contain  payments  of  claims  not  authorized  by  prior  order. 

65  Cal.  383-384.    HAY  y.  HILL. 

Mortgage  Tax. — ^Mortgagor  who  has  paid  tax  on  mortgagee's  inter- 
est may  offset  amount  in  suit  of  mortgagee  for  foreclosure,  p.  384. 

To  same  effect  in  San  Gabriel  etc.  Co.  v.  Witmer  Co.,  96  Cal.  636, 
holding  such  remedy  not  exclusive  and  sustaining  action  by  mortgagor 
for  recovery  of  such  amount;  Sanford  v.  Savings  etc.  Society,  80  Fed. 
Rep.  59,  on  point  that  mortgagor  is  liable  to  mortgagee  only  for  taxes 
assessable  against  equity  of  redemption,  when  total  tax  paid  by  latter. 

Impairment  of  Obligation  of  Contract. — Provisions  of  new  constitu- 
tion as  to  payment  of  taxes  on  mortgage  does  not  effect,  p.  384.  See 
note  to  Soobey  v.  Gibson,  79  Am.  Dec.  496,  on  general  subject. 

65  Cal.  386-387.    BERNERO  y.  SOUTH  BRITISH  ETC.  CO. 

Insurance. — Proof  of  Loss  may  be  made  to  several  companies  if  made 
to  general  agent  in  common  and  joint  policy  was  issued,  p.  386. 

Cited  in  Nickell  y.  Insurance  Co.,  144  Mo.  427,  on  point  that  general 
agent  may  waive  proof  of  loss 

Demurrer  does  not  lie  for  improper  uniting  of  two  causes  in  one  coimt, 
p.  387. 

To  same  effect  in  Kyle  v.  Craig,  125  Cal.  Ill,  noted  under  Hentch 
V.  Porter,  10  Cal.  558;  Sutter  County  v.  McGriff,  130  Cal.  126,  holding 
remedy  by  motion  exclusive;  Demartin  v.  Albert,  68  Cal.  279,  on  point 
that  general  demurrer  will  not  reach  improper  statement  of  cause  of 
action  in  several  counts;  Fraser  v.  Oakdale  etc.  Co.,  73  Cal.  190,  hold- 
ing point  not  reviewable  on  general  demurrer  or  one  for  misjoinder  of 
causes;  City  etc.  Works  v.  Jones,  102  Cal.  510,  holding  remedy  to  be 
by  motion  to  make  more  definite. 

Misjoinder  of  Defendants. — ^When  two  insurance  companies  issue  joint 
policy  suit  thereon  may  be  brought  against  either  or  both,  p.  387. 

To  same  effect  in  Blasingame  v.  Home  etc  Co.,  75  Cal.  634,  sustain- 
ing joint  action  on  such  policy. 

65  Cal.  387-388.    BAILET  y.  SLOAN. 

Appeal. — ^Demand  is  to  be  judged  from  ad  damnum  clause  in  com- 
plaint, p.  388. 

To  same  effect  in  Lord  v.  Goldberg,  81  Cal.  599,  15  Am.  St.  Rep.  84, 
sustaining  appeal  from  judgment  for  defendant  on  counterclaim  demand- 
ing less  than  three  hundred  dollars,  when  complaint  prayed  more  than 
that  amount;   Greenbaum  v.  Martinez,  86  Cal.  461,  ruling  similarly  in 
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action  for  conversion  when  neither  value  nor  moneys  expended  was 
three  hundred  dollars,  although  jointly  exceeding  it,  as  prayed  for; 
Henigan  v.  Ervin,  110  Gal.  40,  holding  addition  of  costs  not  to  confer 
jurisdiction  where  demand  insufficient;  Ventura  Co.  v.  Clay,  114  Cal. 
246,  sustaining  appeal  when  aggregate  demand  is  sufficient,  although 
that  of  each  count  is  insufficient;  Lehnardt  v.  Jennings,  119  Cal.  199, 
holding,  however,  ad  damnum  clause  not  conclusive  when  body  of  com- 
plaint shows  sum  feignedly  and  purposely  added  for  sole  purpose  of 
obtaining  jurisdiction. 

Default. — ^Entry  may  be  made  by  clerk  on  expiration  of  time  to  an- 
swer, p.  388. 

To  same  effect  in  Wall  ▼.  Heald,  95  Cal.  368,  holding  order  therefor 
unnecessary,  and  further  holding  notice  overruling  demurrer  unneces- 
sary when  attorney  present  thereat. 

65  Cal.  389-390.    HAYFORD  r.  KOCHER. 

Reformation. — ^Decree  creates  no  new  right,  but  merely  reforms  in- 
strument so  as  to  express  real  intent  of  parties,  p.  390. 

To  same  effect  in  Savings  etc.  Society  v.  Meeks,  66  Cal.  373,  (cited 
in  Stevens  v.  Holman,  112  Cal.  350,  53  Am.  St.  Rep.  218),  as  to  reforma- 
tion of  married  woman's  mortgage  for  clerical  mistake  in  description; 
and  on  same  point  Stevens  v.  Holman,  112  Cal.  350,  352,  53  Am.  St.  Rep. 
218,  219,  Christensen  v.  HoUings worth,  6  Idaho,  91,  clerical  mistake  in 
description  of  land  intended  to  be  mortgaged  by  a  married  woman  may 
be  corrected  upon  a  proper  showing.  Distinguished  Montana  etc.  Bank 
y.  Schmidt,  6  Mont.  613,  denying  jurisdiction  of  equity  to  reform  mar- 
ried woman's  deed  because  of  defective  description. 

65  Cal.  391-393.    DEAN  y.  APPLE6ARTH. 

Mortgage. — Option  on  Nonpayment  of  Interest  that  whole  sum  be- 
oome  payable,  at  increased  rate  of  interest,  is  ineffectual  unless  ex- 
pressed by  notice  to  mortgagor,  p.  392. 

To  same  effect  in  Hewitt  v.  Dean,  91  Cal.  9,  holding  notice  unneces- 
sary, however,  under  facts,  and  fui*ther  holding  as  to  time  for  and 
waiver  of  such  election;  Broadbent  v.  Brumback,  2  Idaho,  339,  on  point 
that  commencement  of  suit  is  sufficient  as  notice  and  holding  allega- 
tion of  election  unnecessary  in  complaint;  Pier  v.  Lee,  14  S.  Dak.  610, 
where  time  was  made  essence  of  contract  and  plaintiff  omitted  to  de- 
clare forfeiture  for  three  months  after  he  was  entitled  to  do  so,  he 
waived  same. 

Compound  Interest  on  interest  cannot  be  computed  at  greater  rate 
than  that  borne  by  principal  debt,  p.  393. 

To  same  effect  in  Finger  v.  McCaughey,  114  Cal.  66,  construing  pro- 
yisions  under  section  1919,  Civil  Code;  and  see  Yndart  v.  Den,  116  Cal. 
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536-547,  58  Am.  St.  Rep.  201-210,  discussing  these  and  other  cases,  and 
holding  void  an  agreement  that  deferred  interest  should  be  compounded 
at  higher  rate  than  that  borne  by  principal. 

65   Cal.   394-395.     CALIFORNIA   ETC.   CO.   v.   SOUTHERN   PACIFIC 
ETC.  CO. 

Corporation. — ^Residence  is  not  its  principal  place  of  business,  p.  394. 

Overruled  as  dictum  in  Cohn  v.  Railroad  Co.,  71  Cal.  490,  holding 
such  place  its  residence  imder  section  395,  Code  of  Civil  Procedure;  and 
National  Bank  v.  Superior  Court,  83  Cal.  497,  construing  section  16, 
article  12,  of  constitution,  but  see,  as  to  this  citation,  Buck  v.  Eureka, 
97  Cal.  140,  also  overruling  main  case  at  p.  139,  and  holding  residence 
of  municipal  corporation  to  be  in  its  county. 

Eminent  Domain. — Action  must  be  tried  in  county  where  land  sit- 
uated, p.  335. 

To  same  effect  in  National  Bank  v.  Superior  Court,  83  Cal.  496,  hold- 
ing section  16,  article  12  of  constitution  not  mandatory  and  sustain- 
ing trial  of  action  on  contract  against  corporation  in  county  where 
work  performed,  although  other  than  Its  residence;  Santa  Rosa  v.  Water 
Co.,  138  Cal.  580,  denying  right  to  transfer  to  county  of  defendant's 
residence;  Helena  v.  Rogan,  26  Mont.  471,  proceedings  to  condemn  water 
appropriated  for  irrigation  purposes  may  be  brought  and  tried  in  county 
in  which  land  is  situated,  though  water  is  to  be  taken  in  another  county. 
Miscited  in  State  v.  Griffin,  4  Idaho,  461,  to  point  that  where  appeal 
is  not  taken  in  time,  result  cannot  be  avoided  by  making  motion  to 
set  aside  order  and  then  appealing  from  order.  Distinguished  in  St. 
Louis  etc.  Co.  v.  Fowler,  113  Mo.  466,  discussing  local  statute,  and 
holding  charge  improperly  refused.  Note  citations:  Morris  v.  Rail- 
way Co.,  22  Am.  St.  Rep.  23,  on  local  and  transitory  actions. 

65  Cal.  396-397.    PEOPLE  v.  MTJLLAN. 
Direct  attack  on  judgment  includes  motion  to  set  it  aside,  p.  396. 

To  same  effect  in  People  v.  Greene,  74  CaL  403,  5  Am.  St.  Rep.  451 
(and  notes  pp.  453,  454),  allowing  proof  of  nonservice  of  summons 
even  twelve  years  after  its  entry,  and,  on  same  poirit,  People  v.  Pear- 
son, 76  Cal.  401;  but  see  People  v.  Goodhue,  80  Cal.  200,  holding  such 
motion  properly  denied  if  made  after  year  from  entry,  when  judgment 
not  void  on  face,  and  People  v.  Harrison,  84  Cal.  608  (contra,  dissent- 
ing opinion,  p.  611),  on  same  point;  Reinhart  v.  Lugo,  86  Cal.  400,  21 
Am.  St.  Rep.  55,  where  judgment  void  on  face  for  want  of  proper  re- 
turn of  service;  Norton  v.  Atchison  etc.  Co.,  97  Cal.  396,  holding  recitals 
in  Judgment  as  to  service  not  conclusive  on  such  attack,  and  remedy 
by  motion  allowable;  and,  on  same  points.  People  v.  Thomas,  101  Cal. 
574,  not  deciding,  however,  as  to  proper  time  for  such  motion;   Dane 
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r.  Daniel,  28  Wash.  164,  where  foreclosure  decree  against  community 
property  was  rendered  upon  service  on  one  spouse  only,  court  could 
vacate  it  on  motion,  irrespective  of  lapse  of  time.  Note  citations: 
Furman  v.  Furman,  60  Am.  St.  Rep.  643,  on  bar  to  relief  by  lapse  of 
time. 

Judgment  is  Void  where  no  service  of  summons  had,  p.  396. 

To  same  effect  in  People  v.  Greene,  74  Cal.  403,  5  Am.  St.  Rep.  451; 
cited,  also,  supra;  People  v.  Pearson,  76  Cal.  401,  as  to  service  by  pub- 
lication without  affidavit  or  order  therefor;  People  v.  Harrison,  107 
Cal.  544,  holding  affid'^vit  and  order  for  publication  necessary  under 
section  3549,  Political  Code;  Pioneer  etc.  Co.  v.  Maddux,  109  Cal.  640, 
50  Am.  St.  Rep.  72,  holding  service  ineffectual  under  Stats.  1861,  p.  47, 
for  want  of  substantial  compliance  with  statute.  Approved  in  Dane 
v.  Daniel,  28  Wash.  165,  lack  of  jurisdiction  may  be  brought  to  atten- 
tion of  court  by  evidence  dehors  the  record. 

Motion  to  Vacate  Judgment  may  be  made  by  successor  in  interest 
of  defendant,  p.  397. 

To  same  effect  in  Crossman  v.  Water  Co.,  136  Cal.  576,  as  to  notice  by 
stockholders  to  vacate  judgment  against  corporation;  Dorland  v.  Smith, 
93  Cal.  124,  as  to  motion  to  set  aside  void  execution  sale  by  purchaser 
of  property  from  debtor;  Malone  v.  Big  Flat  etc.  Co.,  93  Cal.  391,  as 
to  motion  by  grantee  to  set  aside  void  judgment  enforcing  liens  against 
mining  property,  and  to  appeal  from  order  denying  such  motion;  Coffin 
V.  Bell,  22  Nev.  185,  58  Am.  St.  Rep.  741,  as  to  attack  by  action  by 
successor  in  interest,  further  holding  such  action  to  be  direct  attack; 
Trumpler  v.  Trumpler,  123  Cal.  254,  quoting  Malone  v.  Big  Flat  etc. 
Co.,  93  Cal.  384;  Crescent  etc.  Co.  v.  Montgomery,  124  Cal.  143,  noted 
under  Cerf  y.  Ashley,  68  Cal.  420;  Rue  v.  Quinn,  137  Cal.  654,  discuss- 
ing burden  of  proof  on  direct  and  on  collateral  attack.  Distinguished 
in  Ralston  v.  Sharon,  51  Fed.  Rep.  715,  denying  right  to  bring  action 
to  vacate  decree  against  grantees  of  defendant  in  former  action  under 
facts.  Note  citations:  Furman  v.  Furman,  60  Am.  St.  Rep.  637,  on 
general  subject. 

General  Citation.->*Liberman  v.  Douglass,  62  Kan.  787. 

66  Cal.  397-402.    ROBAHTS  v.  HALEY. 

Findings. — ^Want  of  on  issues  is  immaterial  when  facts  already  found 
sustain  judgment,  p.  402. 

To  same  effect  in  Morrow  v.  Graves,  77  Cal.  218;  Hooker  y.  Thomas, 
86  Cal.  178,  as  to  failure  to  find  as  to  one  count,  further  holding  that 
judgment  based  on  such  findings  raises  prima  facie  presumption  of 
finding  against  respondent  on  other  counts;  Bancroft  Co.  v.  Haslett, 
106  Cal.  153,  holding  findings  sufficient  for  judgment  for  plaintiffs  in 
suit  for  conversion;  Amador  G.  M.  Ld.  v.  Amador  G.  M.,  114  Cal.  349, 
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as  to  date  of  defendant's  entry,  under  facts,  in  action  for  forcible 
detainer;  Chamberlain  v.  Woodin,  2  Idaho,  614,  holding  findings  suffi- 
cient when  responsive  to  all  material  issues  tendered.  Distinguished 
under  local  statute  in  Estill  v.  Irvine,  10  Mont.  513,  holding  finding  on 
material  issue  necessary  although  judgment  would  not  have  been  af- 
fected thereby. 

65  Cal.  403-406.    PFIST£R  y.  DASC£T. 

Action  to  Quiet  Title. — Complaint  is  insufficient  that  states  that 
plaintiffs  "are  informed  and  believe"  that  defendant  claimed  interest, 
etc.,  p.  404. 

Distinguished  in  Mining  Co.  v.  Mining  Co.,  83  Cal.  609,  holding  issue 
immaterial  whether  defendant  asserted  adverse  tide  before  suit  brought. 

Misjoinder  of  Defendants— Creditor's  BilL— Joinder  of  assignee  in  in- 
solvency of  fraudulent  grantor  is  not  improper,  p.  404. 

Cited  in  Bennett  v.  Minott,  28  Or.  344,  on  point  that  joinder  of  such 
grantor  is  not  improper,  and  further  citing  main  case  on  point  that 
joinder  if  proper  though  not  necessary  defendants  will  not  prejudice 
them  when  they  claim  no  interest. 

Misjoinder  of  Causes. — ^Action  to  set  aside  fraudulent  ^conveyance 
and  to  regain  possession  of  the  property  may  be  joined,  p.  405. 

To  same  effect  in  Giant  etc.  Co.  y.  Flume  Co.,  78  Cal.  199,  as  to 
joinder  by  materialman  of  personal  action  against  contractor  and  lien 
foreclosure  action  against  owner. 

Jury  Trial  is  waived  where  parties  not  demanded  by  party  entitled 
thereto,  p.  406. 

To  same  effect  in  Ferrea  y.  Chabot,  121  OaL  235,  holding  waiyer 
shown  by  facts. 

65  Cal.  407-409.    ESTATE  OF  HIGGINS. 

Husband  and  Wife. — ^Property  purchased  here  during  marriage  with 
funds  derived  from  husband's  property  before  marriage  is  his  separate 
property,  p.  409. 

To  same  effect  in  Estate  of  Boody,  119  Cal.  405,  holding  property 
separate  when  acquired  before  marriage  although  no  patent  issued  till 
after  marriage;  Lake  v.  Bender,  18  Nev.  393,  ruling  similarly  on  facts 
stated;  Seeber  v.  Randall,  102  Fed.  218,  noted  under  Lewis  v.  Johns, 
24  Cal.  98.  Note  citations:  Cooke  v.  Bremond,  86  Am.  Dec.  632,  on 
general  subject. 

65   Cal.   409-410.     CALIFORNIA   ETC.    CO.   y.   SOUTHERN  PACIFIC 
ETC.  CO.  S.  C.  65  Cal.  293,  and  see  65  CaL  394. 

Venue. — Condemnation  Proceedings  should  be  brought  and  tried  where 
land  situated  although  defendant  resides  elsewhere,  p.  410. 
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To  same  effect  in  Fresno  etc.  Bank  v.  Superior  Court,  83  Cal.  496, 
discussing  right  to  sue  corporation  in  county  other  than  its  residence. 
Note  citations:  Morris  y.  Railway  Co.,  22  Am.  8t.  Rep.  23,  on  local 
and  transitory  actions. 

CoriK>ration. — ^Residence  is  not  principal  place  of  business,  p.  410. 

Overruled  in  Buck  y.  Eureka,  97  Cal.  139,  holding  residence  of  munic- 
ipal corporation  to  be  in  its  own  county. 

65  Cal.  410-411.    WATROUS  y.  CUNinNGHAM. 

Replevin. — Ownership  cannot  be  shown  by  entries  in  books  of  third 
persons,  p.  411. 

Cited  in  Butler  v.  Estrella  ^tc  Co.,  124  Cal.  242,  rejecting  similar 
evidence. 

65  Cal.  411-417.    KERNS  y.  McEEAN.    S.  C.  76  Cal.  87,  and  KERNS 
v.  DEAN,  77  Cal.  667. 

Adverse  Possession  is  not  shown  imless  hostility  is  clearly  manifested, 
p.  417. 

To  same  effect  in  Kerns  v.  Dean,  77  Cal.  659,  holding  findings  not 
sufficiently  specific 

Probate  Claim  need  not  be  presented  when  nothing  is  asked  against 
estate,  p.  416. 

To  same  effect  in  Kerns  v.  Dean,  77  Cal.  560,  under  same  facts. 

Vendor  atid  Vendee. — ^Forfeiture  is  not  waived  by  vendor's  delay 
in  declaring  it,  p.  416. 

To  same  effect  in  dissenting  opinion,  Alexander  v.  JackSon,  92  Cal. 
526,  27  Am.  St.  Rep.  166,  main  opinion  holding  forfeiture  waived  under 
facts. 

Where  Findings  are  Contradictory  judgment  will  be  reversed,  pp.  416, 
417. 
Approved  in  Gwin  v.  Gwin,  5  Idaho,  277,  applying  rule  in  will  contest. 

65  Cal.  417-419.    WALTHER  v.  MUTUAL  LIFE  INS.  CO. 

Life  Insurance — ^Evidence. — ^Proceedings  at  coroner's  inquest,  offered 
to  show  compliance  as  to  preliminary  proof,  are  also  to  be  considered 
on  point  of  showing  death  by  suicide,  p.  418. 

Cited  in  Supreme  Lodge  v.  Fletcher,  78  Miss.  388,  holding  such  evi- 
dence improperly  excluded;  Supreme  Lodge  v.  Beck,  94  Fed.  753,  but 
holding  burden  to  disprove  suicide  not  thereby  shifted  to  claimant; 
Cox  V.  Royal  Tribe,  42  Or.  373,  proofs  of  death  furnished  by  an  agent 
of  a  benefit  society  are  not  competent  evidence  as  to  the  cause  of  death 
In  action  by  the  beneficiary  against  society,  unless  sanctioned  by  thp 
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beneficiary.  Distinguished  in  Dreier  v.  Ins.  CJo.,  24  Fed.  Rep.  673  (cited 
in  note  52  Am.  Rep.  5),  neglecting  evidence  of  confidential  statements 
to  physician  although  connected  with  such  preliminary  proofs;  Ger- 
mania  etc.  Co.  v.  Ross -Le win,  24  Colo.  50,  51,  65  Am.  St.  Rep.  219, 
rejecting  coroner's  inquisition  as  evidence  of  suicide  in  action  on  policy 
(but  see  dissenting  opinion,  54). 

65  Oal.  419-421.    NEWBILL  v.  TRURSTON.    S.  C.  See  DOE  v.  WATER- 

LOO ETC.  CO.,  70  Fed.  Rep.  457,  disapproving  main  case  as  to  facU. 

Mining  Claim. — ^Location  is  not  complete  unless  boundaries  marked, 
p.  420. 

To  same  effect  in  Pharis  v.  Muldoou,  75  Cal.  287,  holding  relocation 
defeated  by  resumption  by  original  locator  before  boundaries  marked; 
Patterson  v.  Tarbell,  26  Or.  33,  holding  original  location  defeated  under 
facts  by  subsequent  one  valid  and  peaceably  made;  Sanders  v.  Noble, 
22  Mont.  127,  132-134,  but  permitting  swinging  of  location  if  in  good 
faith  and  within  statutory  period;  denied  in  Union  etc.  Co.  v.  Leitch, 
24  Wash.  588,  as  to  time  for  such  marking,  holding  reasonable  time 
allowed  therefor. 

66  Cal.  421-422.     BROO&.t»  v.  HASLAM. 

In  Action  for  Damages  for  Elilling  Person,  denial  of  allegation  that 
defendant  acted  willfully  and  maliciously,  followed  by  averment  that 
shooting  was  done  in  self-defense,  burden  of  proof  is  on  defendant,  p. 
422. 

Approved  in  Rutherford  v.  Foster,  125  Fed.  191,  when  assault  and 
battery  is  admitted,  burden  of  proof  is  on  defendant  to  prove  mitiga- 
tion or  justification;  Tucker  v.  State.  89  Md.  484. 

66  Cal.  422-425.    BUII   ▼.  HOUGHTON. 

Pleading. — Order  Appointing  Assignee  is  sufiSdently  pleaded  as  hav- 
ing been  duly  given  and  made,  p.  424. 

To  same  effect  in  High  v.  Bank,  95  Cal.  389,  29  Am.  St.  Rep.  123, 
sustaining,  as  against  general  demurrer,  allegations  that  judgment  was 
recovered  and  duly  entered. 

Demand  is  unnecessary  before  action  to  recover  moneys  unlawfully 
received,  p.  424. 

To  same  effect  in  Orf  v.  Phillips,  75  Cal.  188,  as  to  action  by  assignee 
in  insolvency  to  recover  property  fraudulently  transferred  under  sec- 
tion 55  Insolvent  Act. 

65  Cal.  431-432.     WEIDERKIND  v.  TUOLUMNE  ETC.  CO. 

Negligence. — ^Dam-Owner  need  nat  voncstanti^  examine  dam  during 
season  of  freshets,  p.  432. 
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To  same  effect  in  Central  Trust  Co.  v.  Wabash  etc.  Co.,  57  Fed.  Rep. 
448,  holding  railroad  company  not  liable  for  breaking  of  embankment 
during  unusual  rainfalls  and  cyclone,  which  oould  not  have  been  guarded 
against. 

Charge  as  to  negligence  of  dam-owner  held  to  be  instruction  on  facts, 
p.  431. 

Cited  in  City  of  Santa  Ana  v.  Gildmacher,  133  Cal.  398,  noted  under 
People  V.  Welch,  49  Cal.  174.    See  note  14  Am.  St.  Rep.  39. 

65  Cal.  432-434.    MONTGOMERY  v.  MERRILL. 

Mortgage  Foreclosure.— Crops  on  mortgaged  land  are  included  within 
rents,  issues  and  profits  and  may  be  sold  to  satisfy  deficiency  after 
sale  of  land,  p.  433. 

To  same  effect  in  Treat  v.  Dorman,  100  Cal.  625,  as  to  right  to  in- 
clude both  in  sale,  but  granting  right  of  subsequent  mortgagee  of  crops 
alone  to  have  them  separated  in  first  instance;  Simpson  v.  Ferguson, 
112  Cal.  188,  191,  53  Am.  St.  Rep.  205,  holding,  however,  that  as  to 
subsequent  mortgagee  thereof  in  good  faith  crops  are  not  included  under 
such  mortgage  unless  executed  as  chattel  as  well  as  realty  mortgage; 
Scott  y.  Hotchkiss,  115  Cal.  94,  further  holding  receiver  of  rents  and 
profits  under  such  mortgage  not  entitled  to  levy  on  tenant's  interest 
in  crops.  Distinguished  in  Locke  v.  Klunker,  123  Cal.  236,  holding  crops 
not  subject  unless  specially  so  stipulated;  but  cf.  Wooton  v.  White,  90 
Md.  67,  78  Am.  St.  Rep.  428,  holding  purchaser  of  realty  at  foreclosure 
entitled  to  unsevered  crops. 

66  Cal.  434-436.    YISALIA  y.  JACOB.    52  Am.  Rep.  303. 

Adverse  Possession. — ^Public  Street  cannot  be  acquired  by  private  dti- 
sen  by  limitation,  p.  435. 

To  same  effect  in  Hoadley  v.  San  Francisco,  70  Cal.  324,  as  to  public 
square;  Yolo  County  v.  Barney,  79  Cal.  379,  12  Am.  St.  Rep.  155  (and 
note  157),  as  to  land  used  for  public  county  hospital,  although  county 
had  right  to  revoke  or  discontinue  such  use;  Ex  parte  Taylor,  87  Cal. 
95,  on  point  that  right  to  obstruct  sidewalk  cannot  be  gained  by  pre- 
scription; London  etc  Bank  v.  Oakland,  86  Fed.  Rep.  35,  90  Fed.  701, 
sustaining  right  of  city  to  open  street  through  land  dedicated  therefor 
although  not  used  by  it  and  occupied  by  others  for  forty  years.  Note 
citations:  Callanan  v.  Gilman,  1  Am.  St.  Rep.  844,  Orr  v.  O'Brien,  14 
Am.  St.  Rep.  278,  279,  280;  Schneider  v.  Hutchinson,  76  Am.  St.  Rep. 
494,  and  Mount  Hope  Cemetery  v.  Boston,  35  Am.  St.  Rep.  637,  on  gen- 
eral subject. 

Ejectment. — Municipal  Corporation  can  bring  for  recovery  of  posses* 
Blon  of  part  of  public  street,  p.  436. 

To  same  effect  in  Southern  Pacific  Co.  v.  Burr,  86  Cal.  285,  sustaining 
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such  action  as  to  railroad  right  of  way  under  terms  of  grant  stated; 
Eureka  v.  Gates,  120  Cal.  57,  as  to  public  street,  in  which  city  had  only 
easement;  and  on  same  point,  San  Francisco  y.  Grote,  120  Cal.  60  (65 
Am.  St.  Rep.  156,  but  see  dissenting  opinion,  p.  62) ;  S.  P.  Co.  ▼.  Hyatt, 
132  Cal.  244-246,  noted  under  Hoadley  v.  San  Francisco,  50  CaL  265; 
Fresno  etc.  Co.  v.  S.  P.  Co.,  135  Cal.  203,  but  denying  right  of  action 
as  to  railroad  right  of  way  over  public  road,  based  on  county  fran- 
chises. 

General  CitatioiL— Ralston  ▼.  Town  of  Weston,  46  W.  Va.  551. 

65  Cal.  437-438.    BANK  OF  STOCKTON  y.  JONES. 

Note  Assigned  after  Maturity  is  discharged  by  payment  to  payee 
thereafter  without  notice  of  assignment,  p.  437. 

To  same  effect  in  Quinn  y.  Dresbach,  75  Cal.  163,  7  Am.  St.  Rep.  141, 
as  to  payment  to  attorney  of  ori^al  holder.  Note  citations:  Bogen 
y.  Gallagher,  95  Am.  Dec  587,  on  payment  x>f  notes. 

65  Cal.  438-439.    VOGAN  y.  CAMINETTI. 

Mortgage  can  be  Foreclosed  only  for  amount  of  actual  advances  made, 
although  note  made  for  definite  amount,  but  intended  to  cover  money 
advances,  p.  439. 

To  same  effect  in  Fernandez  y.  Tormey,  121  Cal.  520,  holding  mort- 
gage to  be  interpreted  only  according  to  real  facts  as  to  its  scope;  Tur- 
man  v.  Forrester,  55  Ark.  340,  as  to  mortgage  to  secure  indemnity,  fur- 
ther holding  burden  on  mortgagee  to  show  amoimt  of  liability  actually 
incurred. 

65  CaL  439-443.    ROSS  y.  EVANS. 
Adverse  Possession. — Public  Lands  may  be  acquired  by,  p.  440. 

To  same  effect  in  Coz  y.  Clough,  70  Cal.  347,  as  to  water  on  such 
lands. 

Adverse  Possession* — ^Tazes  must  be  found  to  have  been  not  assessed 
or  paid  if  assessed,  p.  440. 

To  same  effect  in  Coonradt  v.  Hill,  79  Cal.  591,  as  to  ditch  and  water 
right,  where  no  assessment  levied;  Reynolds  v.  Willard,  80  Cal.  606, 
607,  609  (cited  in  concurring  opinion,  Baldwin  v.  Temple,  101  Cal.  403, 
and  see  p.  404),  holding  burden  on  adverse  cledmant  to  prove  either 
condition;  McDonald  v.  Drew,  97  Cal.  269,  holding  possession  insufficient 
for  nonpayment  of  taxes;  Southern  Pacific  etc  Co.  v.  Whitaker,  109 
Cal.  274,  holding,  however,  finding  of  probative  facts  as  to  payment 
unnecessary  where  general  finding  of  adverse  possession  made. 

General  Citation.-^Ubert  v.  Stephens,  6  Okla.  689. 
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65  Cal.  443-445.    SPECT  ▼.  HA6AR. 

Constructive  Possession  of  whole  of  tract  is  shown  by  actual  pos 
session  of  part  after  entry  under  color  of  title,  p.  444. 

To  same  effect  in  Webster  v.  Clarke,  74  Oal.  16,  as  to  entry  in  good 
faith  under  sheriff's  deed  not  void  on  face. 

65  CaL  447-455.  LTTLE  CREEK  ETC.  CO.  y.  PERDEW. 

Tenant  in  Common  can  sue  to  enjoin  trespasses  upon  the  joint  prop- 
erty, p.  452. 

To  same  effect  in  dissenting  opinion,  Hewitt  ▼.  Story,  64  Fed.  Rep. 
524,  holding  joinder  of  ootenants  unnecessary;  and  on  same  point 
Union  etc  Co.  y.  Dangberg,  81  Fed.  Rep.  87;  Rodgers  v.  Pitt,  89  Fed. 
Rep.  422,  applying  rule  to  injunction  sought  by  one  cotenant  against 
diyersion  of  water  held  in  common;  and  on  same  point  Spanish  Fork  v. 
Hopper,  7  Utah,  238. 

65  Cal.  456-466.    COTTLE  y.  SPITZER.    52  Am.  Rep.  305. 

Taxation.— Fruit  Trees  are  not  "growing  crops"  within  constitutional 
exemption,  p.  457. 

ated  in  Miller  y.  Kern  County,  187  OaL  524-526,  ruling  similarly  as 
to  crops  of  alfalfa. 

65  CaL  466-470.    WEIR  y.  VAIL. 

Judgment  will  not  be  Vacated  on  aooount  of  matters  ayailable  in 
original  action,  where  no  fraud  shown,  p.  469. 

To  same  effect  in  Zellerbach  y.  Allenberg,  67  Cal.  299,  holding  no 
•ueh  fraud  shown;  National  Bank  y.  Wallis,  59  N.  J.  Law,  48,  applying 
rule  to  judgment  of  another  state. 

65  CaL  470-472.    THOMAS  y.  CROW. 

Insolyency. — Nonresident  Creditor  is  not  affected  by  discharge,  unless 
debt  assigned  to  him  by  resident  before  discharge,  p.  471. 

To  same  effect  without  proyiso  in  Rhodes  y.  Borden,  67  CaL  11,  hold- 
ing nonresident  not  barred  although  note  executed  here. 

65  CaL  472-473.    STODDARD  y.  WILLIAMS. 

Officers — Consolidation. — Statutes  1875-6,  p.  212,  construed,  p.  473 

Cited  in  San  Luis  Obispo  Co.  y.  Darke,  76  Cal.  94,  construing  statutes 
as  to  fees  of  county  recorder. 

65  CaL  474-476.    EX  PARTE  DONAHUE. 

Information  for  Assault  with  Deadly  Weapon  will  sustain  conyiction 
in  Superior  Court  for  assault,  p.  475. 
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To  same  effect  in  People  v.  Turner,  65  Cal.  542,  on  point  that  indict- 
ment for  assault  with  intent  to  murder  will  sustain  verdict  for  assault 
with  deadly  weapon;  and  on  same  point  People  v.  Gordon,  99  Cal.  229; 
McLean  v.  State,  23  Fla.  283,  on  point  that  jurisdiction  of  trial  court 
is  to  be  determined  by  grade  of  charge  alone. 

65  Cal.  476-480.    COUNTY  OF  LOS  ANGELES  v.  CITY  OF  LOS  AN- 
GELES. 

County  may  Sue  city  for  money  in  hitter's  treasury  belonging  to  for- 
mer, p.  480. 

To  same  effect  in  Colusa  Co.  v.  Glenn  Co.,  117  Cal.  436,  holding  county 
liable  to  another  out  of  which  it  was  formed  for  collected  taxes  belong- 
ing to  that  other;  Higgins  v.  San  Diego  etc.  Co.,  118  Cal.  555,  holding 
city  liable  on  implied  contract  for  water  furnished  it. 

65  Cal.  481.    HIATT  v.  BOARD  OF  TRUSTEES. 

Insufficiency  of  Pleadings  cannot  be  first  raised  on  appeal,  p.  481. 

To  same  effect  in  Kirsch  v.  Kirsch,  83  Cal.  635,  as  to  supplemental 
cross -complaint  not  objected  to  below. 

65  Cal.  481-482.  JOHNSON  v.  BOARD  OF  SUPERVISORS. 

Judgment  against  County. — ^Mandamus  to  compel  payment  cannot  be 
defeated  by  defense  that  such  payment  would  be  beyond  its  limit  of 
liability,  p.  480. 

Cited  in  Johnson  v.  Yuba,  103  Cal.  541,  on  point  that  such  objection 
is  matter  of  defense  and  need  not  be  anticipated  by  complaint. 

65  Cal.  482-488.    JOHNSON  v.  EIRBY.    S.  C.  see  EIRBY  v.  SUPERIOR 
COURT,  68  Cal.  604. 

Demurrer  does  not  admit  facts  not  alleged,  or  not  properly  alleged, 
p.  487. 

To  same  effect  in  People  v.  McKenna,  81  Cal.  159,  applying  rule  to 
motion  in  arrest  of  judgment  for  insufficiency  of  information;  dis- 
senting opinion;  Water  Works  v.  San  Francisco,  82  Cal.  319;  16  Am. 
St.  Rep.  134,  holding  certain  allegations  not  admitted  because  not  well 
pleaded. 

Corporate  Franchises  are  not  owned  by  holder  of  majority  of  stock, 
p.  488. 

To  same  effect  in  Kohl  r.  Lilienthal,  81  Cal.  386,  on  point  that  title 
to  corporate  property  is  in  corporation,  not  stockholders. 

Where  in  Action  to  Obtain  Transfer  of  Shares  which  one  of  defend- 
ants had  acquired  from  plaintiff  through  fraud,  plaintiff  seeks  also  to 
recover  other  shares  which  had  been  sold  to  another  defendant  under 
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fraudiilently  levied  assessment,  there  is  misjoinder  of  causes  of  action, 
p.  488. 

Approved  in  Davis  v.  Nbvotney,  15  S.  Dak.  123,  complaint  in  action 
by  bankruptcy  trustee  to  recover  property  adjudged  in  different  suits 
to  belong  to  certain  of  defendants  and  also  property  sold  under  judg- 
ments in  attachments,  mis  joins  causes  of  action  as  well  as  parties  de- 
fendant. 

65  Cal.  489-491.    TAYLOR  y.  BIDWELL. 

Malicious  Prosecution. — Statute  of  Limitations  begins  to  run  when 
suit  brought,  p.  490. 

To  same  effect  in  Raynor  v.  Mintzer,  72  Cal.  691,  action  based  on 
fraudulent  attempt  to  obtain  plaintiff's  land,  on  point  that  running  is 
not  postponed  because  not  all  damages  were  sustained  when  act  done; 
McCusker  v.  Walker,  77  Cal.  212,  holding  action  for  malicious  attach- 
ment barred  in  two  years  from  levy  and  not  from  its  dissolution. 

Malidons  Prosecution  is  gist  of  action  although  conspiracy  is  alleged, 
p.  490. 

Cited  in  Dowdell  v.  Carpy,  129  Cal.  170,  noted  under  Herron  v.  Hughes, 
25  Cal.  560. 

«6  CaL  491-492.    BRANNOCE  y.  MONROE. 

Quitclaim  Deed  from  husband  to  wife  of  land  whereof  he  had  mere 
possession  does  not  pass  patent  title  afterward  acquired  by  him,  p. 
492. 

Cited  in  Emerio  v.  Alvarado,  90  Cal.  459,  on  point  that  such  deed, 
even  with  clause  of  warranty,  conveys  only  interest  it  purports  to  con- 
vey. 

65  Cal.  492-493.    FLEMIKG  y.  HAWLET. 

Judgment  of  Konsuit  is  not  res  adjudicata,  p.  493.  See  note  to  Oar- 
tin  V.  Railroad  Co.,  49  Am.  St.  Rep.  831,  833,  on  general  subject. 

65  Cal.  494-495.     EETCHUM  v.  SUPERIOR  COURT. 

Justice's  Court  Appeal. — Trial  de  novo  is  improper  when  judgment 
was  by  default,  p.  495. 

Cited  in  Nevada  etc.  Co.  v.  District  Court,  21  Nev.  414,  discussing  con- 
flict of  California  cases,  and  denying  certiorari  from  justice's  judgment 
of  dismissal. 

Certiorari  will  not  lie  to  review  allowance  of  amendment  to  pleading 
when  within  discretion  of  court,  p.  495. 

Cited  in  Madsen  v.  Kenner,  4  Utah,  5  (but  probably  for  65  Cal.  496), 
denying  writ  to  review  imposition  of  fine  after  fine  paid;  and  see  Nev- 
Notes  Cal.  Rep.— 206. 
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ada  etc  Co.  y.  District  Court,  21  Nev.  414,  cited  supra.    Note  citations: 
Wulzen  ▼.  Board,  40  Am.  St.  Rep  34,  on  review  of  discretionary  orders. 

65  Cal.  496-406.  MORTON  y.  SUPERIOR  COURT. 

Certiorari  will  not  lie  to  review  satisfied  judgment,  p.  498. 

To  same  effect  in  Warner  v.  Freud,  131  Cal.  646,  82  Am.  St.  Rep.  406, 
as  discussed  in  Kenney  y.  Parks,  120  Cal.  24;  People  y.  Bums,  78  CaL 
647,  applying  rule  to  appeal  from  order  denying  new  trial  when  judg- 
ment satisfied;  In  re  Baby,  87  Cal.  202,  22  Am.  St.  Rep.  239,  as  to  appeal 
from  probate  decree  of  distribution  where  appellants'  receipts  for  dis- 
tributive share  are  filed;  but  see  Kenney  v.  Parks,  120  Cal.  24,  distin- 
guishing main  case,  and  holding  defendant's  right  of  appeal  not  lost  by 
plaintiff's  enforcement  of  judgment  and  entry  of  satisfaction  before 
time  for  appeal  expires.  See,  also,  Madsen  v.  Kenner,  4  Utah,  6,  cited 
under  65  Cal.  494.  Note  citations:  State  v.  Conkling,  45  Am.  St.  Rep. 
273,  on  appeals  from  satisfied  judgments. 

66  Cal.  498-500.    CHANDLER  y.  PEOPLE'S  SAVINGS  BANBL    S.  C.  61 

Cal.  396,  401;  73  Cal.  317-320;  2  Am.  St.  Rep.  812. 

AppeaL — ^New  Trial  must  be  had  on  general  reversal  and  remand, 
p.  490. 

To  same  effect  in  Myers  v.  McDonald,  68  Cal.  166,  holding  erroneoua 
mere  filing  of  decision  and  entry  of  judgment  without  triaL 

Findings  held  insuficient  to  support  judgment,  p.  499. 

Cited  in  Bull  v.  Bray,  89  Cal.  292,  on  point  that  finding  of  probative 
fact  is  insufiScient  unless  ultimate  fact  follows  necessarily  therefrom. 

65  Cal.    500-501.    SLAVONIC    ETC.    ASSOCIATION    y.    SUPERIOR 
COURT. 

Certiorari  will  not  lie  from  appealable  order,  p.  500. 

To  same  effect  in  Stuttmeister  v.  Superior  Court,  71  Cal.  323,  as  to 
probate  order  of  sale;  White  v.  Superior  Court,  110  Cal.  57,  as  to  order 
directing  sale  by  receiver,  made  after  final  judgment,  although  void  for 
want  of  jurisdiction. 

66  CaL  502-504.    BLISS  v.  KAWEAH  ETC.  COMPANY. 

Corporation. — ^President  cannot  buy  or  sell  realty  for  corporation  at 
his  discretion,  p.  504. 

To  same  effect  in  Alta  etc.  Co.  y.  Mining  Co.,  78  Cal.  632,  denying 
power  of  president  or  secretary  to  mortgage  corporate  property  unless 
duly  authorized  by  directors;  City  etc.  Co.  v.  Bank,  62  Ark.  38;  54  Am. 
St.  Rep.  284,  as  to  execution  of  company's  note  by  same  officers;  Hadden 
V.  Linville,  86  Md.  233,  as  to  transfer  by  president  and  general  manager 
of  all  available  assets  by  way  of  preference  when  corporation  insolvent. 
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65  Cal.  506-507.  McCITE  v.  TUWSTEAD.  S.  C.  66  Cal.  486,  487;  and 
see  McCue  v.  Superior  Court,  71  Cal.  545;  In  re  Mahon,  71  Cal.  588, 
and  Tunstead  ▼.  Nixdorf ,  80  Cal.  649. 

Exemptions. — Hone  is  exempt  under  section  690,  Code  of  Civil  Pro- 
eedure,  when  used  on  farm  work,  although  also  used  for  breeding  there- 
on, p.  507. 

DiBtinguished  in  In  re  Baldwin,  71  Cal.  78,  holding  not  exempt  a 
threshing  outfit  principally  used  on  lands  of  others  for  hire;  Kreig  v. 
Fellows,  21  Ney.  311,  ruling  similarly  as  to  stallion  used  exdusively 
for  breeding. 

65  Cal.  506-510.    DAT  y.  COHN. 

Vendor  and  Vendee. — Statute  of  Limitation  does  not  run  against 
right  of  vendee  to  compel  specific  performance,  as  long  as  he  is  in  pos- 
session, p.  509. 

To  same  effect  in  Smith  v.  Matthews,  81  Cal.  121,  as  to  right  of 
grantor  to  quiet  title  to  land  erroneously  included  in  deed  while  in 
possession  as  against  grantee  who  has  new  legal  title. 

Vendor  and  Vendee — ^Payment. — ^Time  is  not  of  essence  when  not 
definitely  fixed,  p.  509. 

To  same  effect  in  Vorwerk  v.  Nolte,  87  CaL  240,  so  holding,  under 
facts  although  contract  contained  printed  provision  that  time  should 
be  of  essence. 

65  Cal.  510-512.    STRETCH  y.  TALMAD6E. 

Partnership.^-Settlement  inter  se  will  be  sustained  when  fairly  made, 
p.  511. 

Cited  in  Lay  y.  Emery,  8  N.  Dak.  524,  but  holding  it  not  so  made 
under  facts  stated. 

65  Cal.  512-517.    PORTER  y.  MXTLLER.     S.  0.  112  Cal.  355,  357,  366. 

Mortgage  Foreclosure — ^DefendantSw — Grantee  of  mortgagor  is  neces- 
sary defendant,  p.  513. 

To  same  effect  in  Woodward  y.  Brown,  119  Cal.  307;  63  Am.  St.  Rep. 
127,  but  see  also  as  to  facts,  main  opinion,  p.  288.  Note  citations: 
Klapworth  v.  Dressier,  78  Am.  Dec.  78,  on  general  subject. 

Mortgage. — Foreclosure  suit  is  only  remedy  for  recovery  of  debt  se- 
cured by  mortgage,  p.  513. 

To  same  effect  in  Hibemia  etc  Soc.  v.  Thornton,  109  Cal.  429;  50 
Am.  St.  Kep.  53  (and  note  54)  holding  such  action  necessary  although 
security  claimed  to  have  been  extinguished  by  nonpresentation  of  pro- 
bate claim;  McKean  v.  Bank,  118  Cal.  336,  340,  on  point  that  bank 
cannot  apply  mortgagor's  deposit  with  it  in  reduction  of  mortgage  debt 
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to  it;  Woodward  v.  Brown,  119  Cal.  291,  292;  63  Am.  St.  Rep.  113,  114, 
on  point  that  mortgagee  cannot  release  portions  of  property  at  less 
than  actual  value,  without  mortgagor's  consent,  and  charge  latter  with 
apparent  deficiency;  Rein  y.  Callaway,  7  Idaho,  639,  where  mortgagee 
seizes  mortgaged  personalty  and  sells  it  at  private  sale,  under  stipula- 
tion in  mortgage  authorizing  him  to  do  so,  he  cannot  maintain  action 
for  balance  of  mortgage  debt;  Largey  v.  Chapman,  18  Mont.  665,  on 
point  that  mortgage  security  cannot  be  waived  so  as  to  allow  attach- 
ment suit  for  debt;  Bacon  v.  Raybould,  4  Utah,  360,  on  point  that  when 
judgment  is  recovered  in  attachment  suit  brought  because  security  is 
worthless,  second  suit  cannot  be  brought,  to  foreclose  it. 

Want  of  findings  on  material  issue,  held  to  justify  reversal,  p.  516. 

Cited  in  support  of  general  rule  in  First  etc  Bank  v.  Williams,  2 
Idaho,  624. 

66  Cal.  517-519.    ESTATE  OF  BRENNAK. 

Probate  Claim  is  unnecessary  on  judgment  rendered  before  death  al- 
though modified  afterward,  p.  518. 

Distinguished  in  Vermont  etc  Co.  v.  Black,  123  Cal.  23,  noted  under 
Estate  of  Paige,  50  Cal.  40. 

65  Cal.  622-625.    PEASLEY  v.  HART. 

Vendor  and  Vendee — ^Patent. — ^When  applicant  agrees  to  convey  to 
another  when  patent  issued  on  payment  of  proportion  of  cost,  he  must 
notify  latter  as  to  both  these  facts,  p.  623. 

To  same  effect  in  Miller  v.  Cox,  96  Cal.  346,  holding  no  forfeiture  to 
exist  under  facts  when  vendor  had  not  notified  vendee  of  amount  to  be 
tendered. 

Notice  of  equitable  rights  may  be  given  by  possession,  p.  623. 

To  same  effect  in  Stonesifer  ,v.  Kilbum,  122  Cal.  664,  holding  notice 
imputed,  under  facts. 

66  Cal.  525-629.    WRIGHT  v.  WARD. 

Statute  of  Limitations. — ^Burden  is  on  defendant  to  show  its  having 
run,  p.  627. 
To  same  effect  in  Thomas  v.  Glendenning,  13  Utah,  57,  as  to  express 

trust. 

Sheriff  in  Enforcing  Execution  against  partners  should  take  posses- 
sion of  firm's  property  and  sell  interest  of  execution  debtor  therein,  and 
he  may  deliver  possession  of  entire  property  to  purchaser  who  becomes 
tenajit  in  common  with  other  partner,  p.  527. 

Approved  in  Spalding  v.  Allred,  23  Utah,  363,  following  rule.  See 
note  67  Am.  St.  Rep.  439,  442. 
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Partnership  Accounting  may  be  had  although  some  partners  are  be- 
yond jurisdiction  of  court,  when  not  indispensable  parties,  p.  528. 

To  same  effect  in  Dunlap  v.  Byers,  110  Mich.  115,  on  point  that  juris- 
diction in  such  actions  may  embrace  foreign  assets. 

65  GaL  529-531.    SWEETSER  v.  DOBBINS. 

Verdict  in  Equity  Case  is  merely  advisory  and  may  be  disregarded, 
p.  530. 

To  same  effect  in  California  Electric  etc.  Go.  v.  Safe  Deposit  etc.  Go., 
145  Cal.  133,  applying  rule  in  action  by  corporation  against  executors 
of  deceased  officer  to  recover  secret  commission  received  by  him  on  sale 
of  its  property;  Fisher  v.  Zumwalt,  128  Gal.  500,  and  Haggin  v.  Saile, 
23  Mont.  382,  holding  charge  not  reviewable  where  court  has  disregarded 
the  verdict;  McCarthy  y.  Gaston  etc.  Co.,  144  Gal.  546,  noted  under 
McLaughlin  v.  Del  Re,  64  Gal.  472;  Haggin  v.  Raymond,  67  Gal.  303,  as 
to  equitable  cross-complaint;  Sullivan  v.  Royer,  72  Gal.  250;  1  Am.  St. 
Rep.  53,  as  to  action  to  abate  nuisance,  damages  being  waived;  Wallace 
V.  Maples,  79  GaL  438,  as  to  equitable  defense  in  ejectment;  Schneider 
V.  Brown,  85  Gal.  206;  Hewlett  v.  Pilcher,  85  Gal.  545;  Richardson  v. 
Eureka,  110  Gal.  446,  and  Lawlor  v.  Kemper,  20  Mont.  19,  on  point  that 
errors  in  instructions  in  such  case  are  immaterial  where  court  adopts 
special  verdict  as  its  own  decision  or  rejects  it;  Glavey  v.  Ix^d,  87  Cal. 
418,  sustaining  reopening  of  cause  for  further  testimony  after  such 
verdict;  Moore  v.  Gopp,  119  Gal.  434,  as  to  action  to  quiet  title. 

65  GaL  538-540.    PEOPLE  y.  WASSOK. 

Witness. — ^Bias  or  Hostility  may  be  shown  by  party  against  whom 
called,  p.  539. 

To  same  effect  in  Luhrs  y.  Kelly,  67  Gal.  292,  as  to  attempts  of  wit- 
ness to  buy  or  bribe  others,  but  restricting  rule  to  case  where  his  testi- 
mony has  been  on  material  matters;  People  v.  Anderson,  105  Cal.  33, 
holding  rejection  of  such  evidence  erroneous;  State  v.  Ellsworth,  30 
Oreg.  152,  ruling  similarly  ta  to  cross-examination  of  such  witness. 

Dying  Declaration  is  inadmissible  as  to  matters  of  declarant's  opin- 
ion therein,  p.  539. 

To  same  effect  in  People  y.  Lanagan,  81  Gal.  144,  as  to  opinion  re- 
garding character  of  injuries  inflicted;  dissenting  opinion  Boyle  v.  State, 
105  Ind.  493,  main  opinion  holding  statement  admissible  as  not  being 
opinion;  and  see  point  in  State  v.  Foot  Tou,  24  Oreg.  76,  admitting 
declarations  on  same  groxmd;  Lipscomb  v.  State,  75  Miss.  597,  holding 
portions  of  declaration  inadmissible. 

Ifote.--Case  is  cited  in  Joslyn  v.  State,  128  Ind.  163,  25  Am.  St.  Rep. 
427,  but  apparently  by  mistake,  for  People  v.  Majors,  65  GaL  138. 
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65  Cal.  540-544.    PEOPLE  t.  TURNER. 

Assault  to  Murder. — ^Indictment  for  will  support  verdict  of  aseauH 
with  deadly  weapon,  although  intent  not  found,  p.  541. 

To  same  effect  in  Ex  parte  Mitchell,  70  Cal.  2,  where  affirmed,  holding 
further  as  to  validity  of  sentence;  People  v.  Mize,  80  Cal.  44,  holding 
conviction  for  assault  to  murder  improper  unless  intent  to  murder 
shown. 

Assault  with  Deadly  Weapon. — ^Intent  to  do  harm,  etc,  need  not  be 
pleaded  or  found  in  verdict,  p.  542. 

To  same  effect  in  People  v.  Mize,  80  Cal.  44,  distinguishing  case  in 
this  regard  from  assault  to  murder;  People  v.  Forney,  81  Cal.  119,  and 
People  V.  Savercool,  81  Cal.  651,  sustaining  information  although  omit- 
ting allegations  as  to  intent  and  present  ability. 

Criminal  Law. — ^Indictment  is  sufficient  if  substantially  in  language 
of  statute,  p.  542. 

To  same  effect  in  People  v.  Russell,  81  Cal.  617,  sustaining  informa- 
tion for  arson. 

Impeachment  of  Witness — ^Foundation. — Questions  held  to  be  suffi- 
ciently definite  therefor,  p.  542. 

Cited  in  People  v.  Bosquet,  116  Cal.  80,  ruling  similarly  and  stating 
general  rules;  and  People  v.  Lambert,  120  Cal.  176,  citing  both  oases. 

Circumstantial  Evidence. — ^Instructions  as  to  law  of,  are  improper 
when  case  depends  entirely  on  direct  evidence,  p.  543. 

To  same  effect  in  People  v.  Sheldon,  68  Cal.  438. 

Note. — Case  is  also  cited  in  People  v.  Franklin,  70  Cal.  643,  aa  to 
sufficiency  of  instructions  on  intoxication. 

65  Cal.  644-548.     OHLEYER  v.  BUNCE. 

Insolvency. — ^Jurisdiction  to  appoint  assignee  is  shown  by  filing  of 
petition  and  recitals,  in  order,  of  due  notice  to  creditors,  p.  546. 

To  same  effect  in  Luhrs  v.  Kelly,  67  Cal.  291,  holding  jurisdiction  ac- 
quired in  involimtary  proceeding  by  suoih  filing  and  service  of  copy  and 
of  order  to  show  cause  on  debtor. 

Insolvency — Fraudulent  Conveyance. — ^Transfer  out  of  usual  course 
of  business  is  prima  facie  evidence  of  debtor's  fraudulent  intent  and 
grantee's  knowledge  thereof,  p.  547. 

To  same  effect  in  Washburn  v.  Huntington,  78  Cal.  577,  holding  fraud 
conclusively  established  by  such  transfer  when  no  rebutting  evidence; 
Godfrey  v.  Miller,  80  Cal.  425,  holding  character  of  such  transfer  es- 
tablished by  facts;  Matthews  v.  Chaboya,  111  Cal.  438,  sustaining,  how- 
ever, for  confiict  of  evidence,  verdict  for  transferee;  Ballou  v.  Andrews 
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ete.  Co.,  128  Cal.  564,  holding  such  evidence  not  rebutted  under  facts 
stated. 

Fraudulent  Conveyance — ^Intent. — ^Findings  held  sufficient  under  in- 
solvent act,  p.  547. 

CHed  and  discussed  in  Salisbury  v.  Burr,  114  Cal.  457,  458,  holding 
special  verdict  sufficient  to  support  judgment  for  assignee  under  section 
3437,  Civil  Code. 

65  Cal.  548-553.    HEATH  v.  SCOTT. 

Impeachment  of  Witness  may  extend  to  his  general  reputation  for 
truth,  et  cetera,  p.  551. 

To  same  effect  in  People  v.  Silva,  121  Cal.  669,  holding  restriction  to 
reputation  for  truth  and  veracity  erroneous,  but  not  prejudicial  imder 
facts. 

65  Cal.  555-559.    DtJ  PRAT  v.  JAMES. 

Mining  Claims. — ^Possession  of  original  locator  is  not  good  as  against 
one  who  has  complied  with  mining  laws,  p.  557. 

To  same  effect  in  Carthe  v.  Hart,  73  Cal.  543,  holding  instructions 
erroneous,  and  distinguishing  in  this  regard  between  intruders  on  min- 
ing claims  and  on  other  land.  Note  citations:  McClintock  v.  Bryden, 
63  Am.  Dec.  105,  on  possessory  rights  of  miners. 

Mining  Claims. — Nonperformance  of  Labor  subjects  claim  to  reloca- 
tion unless  work  is  resumed  prior  thereto,  p.  557. 

To  same  effect  in  Russell  v.  Brosseau,  65  Cal.  608,  holding  relocation 
valid  under  facte;  Northmore  v.  Simmons,  97  Fed.  391,  sustaining  valid- 
ity of  local  regulations  as  to  such  labor;  dissenting  opinion  in  Fee  v. 
Durham,  121  Fed.  473,  475,  majority  holding  where  locator  commenced 
work  on  December  26th,  and  his  employees  continued  work  until  Satur- 
day, December  30th,  and  resumed  work  on  Monday,  January  Ist,  one 
who  relocated  claim  on  Sunday  night  between  12  and  1  o'clock  acquired 
no  rights  therein. 

Mining  Claim — Annual  Labor. — ^Work  not  done  on  mine  is  insufficient, 
p.  558. 

To  same  effect  in  Lockhart  v.  Rollins,  2  Idaho,  511,  512,  holding  suffi- 
cient, however,  time  and  labor  expended  in  taking  care  of  mine  when 
works  idle;  Bishop  v.  Baisley,  28  Greg.  137,  holding  insufficient  the 
taking  and  testing  of  samples  from  walls  of  shaft. 

Mining  Claim — ^Marking  of  Boundaries. — Establishment  of  oomers 
held  sufficient,  p.  559. 

Cited  in  Souter  v.  Maguire,  78  Cal.  545,  ruling  similarly  under  facts 
stated;  Brook  v.  Justice  etc.  Co.,  58  Fed.  Rep.  113,  where  stakes  and 
monuments  placed  at  comers;  Cregon  King  Min.  Co.  v.  Brown,  119  Fed. 
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66,  under  Oregon  act  of  October  14,  1898,  providing  for  recordation  of 
notices  of  mining  locations,  record  need  not  be  literal  copy  of  notice 
posted  on  claim. 

65  Cal.  559-561.    CRITES  y.  WILKINSON.    S.  C.  see  MuUer  t.  Jewell, 

66  Cal.  217. 

66  Cal.  564-567.    PEOPLE  y.  BIGGINS. 

Defects  in  information  are  immaterial  unless  prejudicing  defendant's 
substantial  rights,  p.  566. 

To  same  effect  in  People  v.  Fowler,  88  Cal.  139,  as  to  misplaoemeni  of 
phrase  therein;  Jackson  t.  United  States,  102  Fed.  480,  as  to  defects 
in  caption  of  indictment. 

65  Cal.  567-568.    JOHNSON  y.  SUPERIOR  COURT. 

Superior  Court  may  grant  preliminary  injunction  to  reslTain  diyer- 
sion  of  water  of  stream  by  directing  remoTal  of  means  by  whicb 
diyersion  is  made,  pp.  567-568. 

Approved  in  Allen  v.  Stowell,  145  Cal.  669,  compelling  removal  oi 
so  much  of  dam  as  causes  waters  to  flow  out  of  natural  channel  and  to 
flow  over  another's  land. 

65  Cal.  568-570.    PEOPLE  v.  PERRT. 

Recalling  of  Jury  for  further  instructions  is  proper  when  necessary, 
even  when  not  requested  by  them,  p.  569. 

To  same  effect  in  Benavides  v.  State,  31  Tex.  Cr.  Rep.  176,  37  Am. 
St.  Rep.  802,  when  done  on  court's  own  motion;  State  v.  Himt,  112 
Iowa,  510,  as  to  recalling  for  rereading  of  certain  evidence. 

Instructions  on  Facts. — Statement  that  there  was  testimony  "tending 
to  prove"  a  fact  is  not  erroneous,  p.  569. 

To  same  effect,  sustaining  similar  instructions,  in  Morris  v.  Lach- 
man,  68  Cal.  113;  People  v.  Cummings,  113  Cal.  90;  Hogan  v.  Shuart, 
11  Mont.  509.  Note  citations:  Sharp  v.  State,  14  Am.  St.  Rep.  37, 
on  general  subject. 

65  Cal.  570-571.    ROSE  y.  SUPERIOR  COURT. 

Continuance  may  be  granted  to  await  determination  by  another 
court,  p.  571. 

Cited  in  Smith  v.  Smith,  134  Cal.  120,  as  to  continuance  until  judg- 
ment appealed  from  shall  have  become  final. 

65  Cal.  572574.    ESTATE  OF  CURTISS. 

Probate  Court  cannot  settle  accounts  of  executrix  after  she  has  re* 
signed  and  died,  on  application  of  her  successor,  p.  574. 
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To  same  effect  in  Weihe  v.  Statham,  67  Cal.  84,  sustaining,  however, 
its  exclusive  power  to  settle  accounts  otherwise,  and  denying  right  ol 
action  of  heirs  by  independent  suit  on  administrator's  bond  for  im- 
proper allowance  of  claim;  Moulton  v.  Smith,  16  R.  I.  129,  27  Am.  St. 
Rep.  730,  sustaining  suit  in  equity  by  administrator's  administrator 
against  decedent's  subsequent  administrator  for  disbursements  and 
commissions;  Herren's  Estate,  40  Or.  95,  county  court  has  jurisdiction 
of  suit  by  administrator  de  bonis  non  to  compel  representative  and 
sureties  of  first  administrator  who  had  died  to  settle  accounts  of  prin- 
cipal. Note  citations;  Deck  y.  Gerke,  73  Am.  Dec.  559,  on  general  sub- 
ject. 

65  Cal.  574-575.    SSCtJSITT  ETC.  BANE  ▼.  CONNBLL. 

Probate  Claim. — ^Mortgage  need  not  be  presented  when  recourse  waiv- 
ed, p.  575. 

To  same  effect  in  Dreyfuss  v.  Giles,  79  Cal.  410,  holding  nonpresenta- 
tion  no  bar  to  foreclosure  after  distribution:  Anglo -Nevada  etc  Corp. 
y.  Nadeau,  90  CaL  397,  defining  "waiver"  in  this  connection. 

66  CaL  575-577.    MORIffiLL  ▼.  MORGAN. 

Incompetent  Syidence,  if  not  objected  to,  is  sufficient  proof  of  fact 
referred  to,  p.  576. 

To  same  effect  in  Prentice  y.  Miller,  82  CaL  573,  as  to  recital  in  order 
of  reference  of  land  contest;  S.  P.  Co.  y.  Hall,  100  Fed.  768,  noted  under 
Janson  y.  Brooks,  29  Cal.  214. 

Estoppel. — ^Judgment  on  Demurrer,  where  ground  of  sustaining  not 
stated,  is  no  bar,  p.  576. 

To  same  effect,  in  Kirsch  y.  Kirsch,  82  CaL  573,  as  to  judgment  on 
demurrer  to  cross-complaint,  where  merits  not  involved;  Gilmer  v. 
Morris,  30  Fed.  Rep.  481,  as  to  judgment  on  demurrer  on  ground  of  bar 
by  limitation;  Wiggins  etc  Co.  v.  Ohio  etc.  Co.,  142  U.  S.  410.  holding 
second  action  not  barred  when  containing  new  matters ;  Kirsch  y.  Kirsch, 
113  Cal.  61,  as  to  judgment  for  costs  on  sustaining  demurrer;  Newhall 
y.  Hatch,  134  CaL  272,  noted  under  Terry  y.  Hammonds,  47  CaL  32. 

65  CaL  577-580.  McPHERSON  y.  BARTLETT. 

Officers. — ^Terms  of  Senators,  under  acts  redistricting  state,  discussed, 
and  certain  terms  held  shortened  thereby,  p.  579. 

Distinguished  in  People  v.  Pendegast,  96  Cal.  295,  297,  construing 
redistricting  act^  Stats.  1891,  p.  83. 

65  CaL  580-582.    600DDAT  y.  SUPERIOR  COURT. 

Insolyency. — Examination  of  Debtor  may  be  ordered  on  application 
of  receiver,  p.  591. 
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To  same  effect  in  Dennery  t.  Superior  Court,  34  Cal.  11,  discussing 
generally  powers  of  such  receiver. 

Insolvency. — ^Assignee  may  sue  for  insolvent's  property  in  possession 
of  another,  p.  582. 

To  same  effect  in  Martin  v.  Porter,  84  Cal.  479,  denying  his  right, 
however,  to  judgment  in  replevin  on  pleadings  as  stated. 

65  Cal.  583-591.    MEYER  v.  BROWN. 

Bona  Fide  Holders  may  collect  upon  municipal  bonds,  although  irreg- 
ularly or  fraudulently  issued,  p.  590. 

To  same  effect  in  Meyer  v.  Porter,  65  Cal.  70,  awarding  mandamus 
to  compel  treasurer  to  pay  out  of  fund  specially  provided  therefor; 
Brown  v.  Milliken,  42  Kan.  775,  holding  township  estopped  by  facts 
from  contesting  bonds  for  irregularities;  City  of  Huron  v.  Bank,  86  Fed. 
Rep.  277,  holding  city  bound  by  recitals  in  bond,  although  untrue,  and 
although  fund  diverted  from  legitimate  object;  Baxter  v.  Vineland  etc. 
Dist.,  136  Cal.  190,  ruling  similarly  as  to  negotiable  irrigation  district 
bonds;  Ind.  etc.  Dist.  v.  Rew,  111  Fed.  9,  holding  school  district  estopped 
by  recitals  in  its  bonds;  Los  Angeles  etc.  Co.  v.  City  of  Los  Angeles, 
103  Fed.  734,  on  point  that  city  must  fulfill  its  obligations;  Fairfield 
V.  Rural  etc.  School  District,  116  Fed.  844,  municipality  is  estopped,  as 
against  bona  fide  holder,  from  denying  declaration  on  face  of  its  bonds 
that  they  have  been  issued  in  pursuance  of  legislative  authority  for 
purpose  of  fimding  indebtedness  of  municipality.  Note  citations:  Jones 
V.  Camden,  51  Am.  St.  Rep.  823,  on  general  subject. 

Municipal  Bonds — ^Mandamus. — Consolidation  Act  of  Sacramento 
(1858)  construed,  and  mandamus  issued  to  compel  payment  of  bonds, 
p.  588. 

Followed  as  to  same  bonds  in  Bates  v.  Porter,  74  Cal.  225,  237,  241, 
244,  (and  see  dissenting  opinion,  246,  248);  and  see  Kendall  v.  Porter, 
120  Cal.  107,  and  dissenting  opinions  HI,  117;  Kennedy  v.  Sacramento, 
19  Fed.  Rep.  583,  holding  only  remedy  to  be  by  mandamus;  Hausmeister 
V.  Porter,  21  Fed.  Rep.  356,  denying  injimction  to  prevent  diversion 
of  fimd,  because  mandamus  adequate. 

65  Cal.  591-592.    SILVA  v.  GARCIA. 

Waste. — ^Injunction  will  lie  to  prevent  entry  on  land  and  removal 
of  trees  growing  thereon,  p.  592. 

To  same  effect  in  United  States  v.  Guglard,  79  Fed.  Rep.  23,  holding 
accounting  for  past  waste  obtainable  in  same  action.  Note  citations: 
Dudley  v.  Hurst,  1  Am.  St.  B.ep.  377,  on  general  subject. 
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65  Cal.  593-595.    ESTATE  OF  BILLINGS. 

Alien  Heirs  may  inherit  equally  with  citizens,  although  nonresidents, 
p.  594. 

To  same  effect  in  Lyons  v.  State,  67  Cal.  383  (as  being  at  64  Cal. 
427),  further  holding  is  unnecessary  for  such  heirs  to  come  to  this 
state  to  claim  and  receive  inheritances. 

65  CaL  596-600.    WILCOXSON  v,  STITT.    52  Am.  Rep.  310. 

Vendor  and  Purchaser. — ^Action  may  be  maintained  for  purchase 
money,  although  contract  contains  clause  of  forfeiture  for  nanpayment, 
p.  597. 

To  same  effect  in  North  Stockton  etc.  Co.  t.  Fischer,  138  Cal.  103, 
and  Shenners  v.  Pritchard,  104  Wis.  291,  stating  vendor's  remedies  in 
case  of  default;  Smith  v.  Mohn,  87  Cal.  498,  further  holding  findings 
in  such  action  sufficient;  Newton  v.  Hull,  90  Cal.  494,  as  to  action  to 
reform  contract  for  mistake  and  foreclose  vendor's  lien,  brought  after 
laat  installment  overdue;  Banbury  v.  Arnold,  91  Cal.  609,  and  Raymond 
V.  San  Gabriel  etc.  Co.,  53  Fed.  Rep.  886,  as  to  action  for  specific  per- 
formance, although  deed  not  tendered  nor  demand  for  payment  made 
within  time  limited  in  contract  for  payment;  and  see,  on  same  point, 
German  etc.  Inst.  v.  De  la  Vergne  etc.  Co.,  70  Fed.  Rep.  153,  holding 
delivery  of  bill  of  sale  and  assignment  on  certain  day  waived  under 
facts;  and  Dana  v.  Investment  Co.,  42  Minn.  196,  sustaining  such  ac- 
tion; Townsend  v.  Tufts,  95  Cal.  260,  29  Am.  St.  Rep.  109,  and  Scott 
V.  Glenn,  98  Cal.  171,  on  point  that  neglect  of  both  parties  to  perforAi 
on  day  fixed  does  not  per  se  operate  as  rescission,  so  as  to  enable  pur- 
chaser to  recover  back  moneys  already  paid;  Chambers  v.  Anderson, 
51  Kan.  391,  and  Lumber  Co.  y.  Town  Co.,  Id.  401,  on  point  that  waiver 
of  forfeiture  is  within  vendor's  option;  Wefrtervelt  v.  Huiskamp,  101 
Iowa,  202,  sustaining  action  on  purchaee  money  note.  RiohardBon  v. 
Y.  Woodlawn  Town  Co.,  5  Kan.  App.  628. 

66  O^.  600-603.    THOMAS  ▼.  PLACEHVILLB  ETC.  CO. 

Change  of  Venue. — Convenience  of  Witneises  cannot  be  made  ground 
of  motion  made  before  answer  filed,  p.  601. 

To  same  effect  in  Wallace  v.  Owsley,  11  Mont.  221,  reversing  order 
denying  motion  based  on  residence  for  purpose  of  cross -motion,  after 
answer  filed.  Note  citations:  Shattuck  y.  Myers,  74  Am.  Dec.  244, 
on  general  subject. 

Foreign  Corporation. — Service  of  Summons  may  be  made  on  manag- 
ing agent  when  no  person  designated  by  it,  p.  601. 

To. same  effect  in  Van  Dresser  v.  Oregon  etc.  Co.,  48  Fed.  Rep.  205, 
as  to  service  on  ticket  and  freight  agent;  Foster  y.  Betcher  etc  Co.,  5 
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S.  Dak.  64,  49  Am.  St.  Rep.  862,  as  to  service  on  managing  a;;ent,  and 
defining  latter  term. 

Change  of  Venue— Residence. — ^Foreign  corporation  cannot  move  for 
change  of  venue  on  ground  of  residence,  p.  601. 

Cited  in  Denver  etc.  Co.  v.  Roller,  100  Fed.  742,  holding  foreign  cor- 
poration suable  here  for  tort  committed  in  another  state.  See  notes 
22  Am.  St.  Rep.  24,  and  74  Am.  Dec.  242. 

65  Cal.  603-605.     FREEHILL  ▼.  CHAlfBSRLAIN. 

Claims  Against  Counties. — Presentation  need  not  be  made  in  ease  of 
interest  coupons,  p.  604. 

To  same  effect  in  Sawyer  v.  Colgan,  102  Cal.  285,  as  to  bonds  and 
coupons  under  Stats.  1852,  p.  59;  Ingram  v.  Colgan,  106  Cal.  126,  127, 
46  Am.  St.  Rep.  231,  232,  holding  presentation  necessary,  however,  as 
to  claims  against  state  under  Stats.  1891,  p.  280. 

Municipal  Bonds. — Statute  of  Limitations  does  not  run  until  appro- 
priate funds  are  in  treasury  for  their  payment,  p.  604. 

To  same  effect  in  Sawyer  v.  Colgan,  102  Cal.  292,  holding  mandamus 
not  barred  as  to  bonds  under  Stats.  1852,  p.  59;  Barnes  v.  Glide,  117 
Cal.  9,  59  Am.  St.  Rep.  158,  ruling  aliter,  however,  as  to  mandamus  to 
compel  reclamation  district  to  levy  tax  for  payment  of  warrants  issued 
fourteen  years  previously;  State  v.  Board,  23  Nev.  267,  following,  also. 
Sawyer  case,  supra,  as  to  bonds  issued  under  local  act,  and  Lincoln  Co. 
V.  Luning,  133  U.  S.  529,  as  to  same  bonds.  Distinguished  under  local 
act  in  Robertson  v.  Blaine  Co.,  85  Fed.  Rep.  737,  holding  action  at  law 
on  bonds  barred,  although  no  tax  levied  for  payment;  School  Dist. 
V.  Bank,  63  Kan.  671,  noted  under  Underbill  v.  Trustees,  17  Cal.  172; 
Robertson  v.  Blaine  Co.,  90  Fed.  71,  quoting  Lincoln  Co.  v.  Luning,  133 
U.  S.  532.  Note  citations:  Morris  etc.  Co.  v.  Fisher,  64  Am.  Dec.  445, 
on  general  subject. 

Municipal  Bonds. — ^Mandamus  issued  to  compel  payment  of  bonds  of 
Sacramento  under  Stats.  1858,  p.  280,  p.  604. 

Followed  in  Kendall  t.  Porter,  120  Cal.  117,  as  to  same  bonds. 

65  Cal.  605-609.    RUSSELL  ▼.  BROSSEAtJ. 

Mining  Claim. — ^Failure  to  perform  annual  labor  renders  claim  subject 
to  relocation,  p.  608. 

To  same  effect  in  Wright  ▼.  Killian,  132  CaL  61,  but  holding  work 
properly  performed;  dissenting  opinion  in  Fee  v.  Durham,  121  Fed.  473, 
475,  majority  holding  where  locator  commenced  work  on  December  26th, 
and  his  employees  continued  work  imtil  Saturday,  December  30th,  and 
resumed  work  on  Monday,  January  1st,  one  who  relocated  daim  on 
Sunday  night  between  12  ari  1  o'clock,  acquired  no  rights  therein; 
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Morgan  y.  Tillotaon,  73  Gal.  521,  holding  compliance  with  statute  not 
shown.  Note  citations:  Elder  ▼.  Horseshoe  etc.  Co.,  62  Am.  St. 
Rep.  903,  on  general  subject. 

65  Cal.  609-611.    EX  PARTS  HEILBRON. 

Municipal  Ordinance  is  valid  prohibiting  slaughtering  of  animais 
within  city  limits,  p.  610. 

To  same  effect  in  Odd  Fellows*  etc  Assn.  y.  San  Francisco,  140  Cal.  231, 
noted  under  Ex  parte  Shrader,  33  Cal.  284;  In  re  Linehan,  72  Cal.  116,  as 
to  inhibition  against  keeping  more  than  two  cows  within  certain  districts; 
McCloskey  y.  Kreling,  76  Cal.  512,  as  to  erection  of  wooden  buildings 
within  "fire  limits,"  but  denying  injunction  to  private  adjacent  owner; 
BeiUng  v.  Evansville,  144  Ind.  650,  as  to  maintenance  of  slaughter  house 
within  prescribed  limits;  and,  on  same  point,  in  Portland  v.  Meyer,  32 
Oreg.  371,  although  in  operation  before  ordinance. 

65  Cal.  613-615.    PEOPLE  y.  LE  ROY. 

Criminal  Law. — "Confession"  is  restricted  to  acknowledgments  of 
guilt,  p.  614. 

To  same  effect  in  People  v.  Hickman,  113  Cal.  86,  holding  certain 
statements  not  confession,  and  admissible  without  proof  as  to  volun- 
tary character;  and,  on  same  point,  ruling  similarly,  People  v.  Ammer- 
man,  118  Cal.  32;  and  Mora  v.  People,  19  Colo.  262;  People  v.  Miller, 
122  Cal.  87,  distinguishing  between  confessions  and  admissions;  State 
T.  Heidenreich,  29  Oreg.  383,  holding  erroneous  a  charge  in  which  ''ad- 
mission" was  called  ''confession";  State  v.  Picton,  51  La.  Ann.  629, 
noted  under  People  v.  Parton,  49  Cal.  632. 

Evidence. — ^Witness  may  refresh  memory  from  personal  memoranda, 
p.  614. 

Cited  in  People  v.  Vann,  129  Cal.  120,  as  to  Bible  entry  of  birth  of 
child. 

65  Cal.  616-618.    STEIN  v.  HOWARD. 

Corporations. — Stock  may  be  issued  and  sold  by  company  below  par 
to  supply  fund  actually  required,  p.  618. 

To  same  effect  in  Elyton  etc.  Co.  v.  Birmingham  etc.  Co.,  92  Ala. 
420,  25  Am.  St.  Rep.  75,  holding  invalid,  however,  under  local  statutes, 
taking  of  stock  subscriptions  in  property  at  g^oss  and  intentional  over- 
valuation; Handley  v.  Stutz,  139  U.  S.  435,  as  to  issue  of  stock  to 
•id  in  sale  of  bonds  at  market  value;  Atlantic  Trust  Co.  v.  Wood- 
bridge  etc.  Co.,  79  Fed.  Rep.  846,  as  to  pledge  of  bonds  as  collateral 
for  debt  less  than  par  value;  and  see,  on  last  point.  Nelson  v.  Hubbard, 
96  Ala.  251,  as  to  pledge  of  bonds  secured  by  mortgage;  Mathis  v. 
Pridbam,  1  Tex.  Civ.  App.  84,  but  holding  purchasers  below  par  liable 
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to  creditors  to  amount  of  full  par  value.  Distinguished  in  Vermont 
etc.  Go.  y.  Declez  etc.  Go.,  135  Gal.  585,  and  held  inapplicable  as  regards 
creditors. 

65  Gal.  619-620.    YIE  HON  ▼.  SPRING  VALLEY  WATER  WORKS. 

Evidence. — Variance  cannot  be  first  objected  to  on  appeal  when  ques- 
tion not  raised  below,  p.  620. 

To  same  effect  in  Garpenter  v.  Ewing,  76  Gal.  488,  as  to  variance  to 
sufficiency  of  instructions  based  on  theory  on  which  action  tried;  Stock- 
ton etc.  Works  v.  Glens  etc.  Go.,  121  Gai.  173,  further  holding  variance 
immaterial  under  facts. 

Complaint  need  not  show  nonexistence  of  contributory  negligence, 
p.  620. 

To  same  effect  in  Schneider  v.  Market  St.  Ry.  Go.,  134  Gal.  487,  noted 
under  Robinson  v.  Railroad  Go.,  48  Gal.  426;  Durgin  v.  Neal,  82  Gal. 
597,  holding  such  allegations  in  complaint  immaterial;  Boyd  v.  Oddoua, 
97  GaL  512,  holding  doctrine  firmly  established  here. 

Damages  by  Water. — Contributory  Negligence  is  not  shown  by  leav- 
ing open  of  scuttle  on  roof  of  building  on  which  escaping  water  was 
thrown,  p.  620. 

To  same  effect  in  McGarty  v.  Boise  etc.  Go.,  2  Idaho,  228,  holding 
contributory  negligence  not  shown  by  not  digging  ditch  by  which  dam- 
age could  have  been  obviated. 

65  Gal.  621-622.    PEOPLE  v.  SOTO. 

Once  in  Jeopardy. — ^Discharge  of  Jury  for  failure  to  agree  does  not 
constitute,  p.  621. 

To  same  effect  in  People  v.  James,  97  Gal.  401,  although  jury  refused 
to  acquit  as  directed  by  court,  and  reasons  for  disagreement  were  erro- 
neous. 

65  Gal.  623-624.    McEAY  v.  RILEY. 

Contract  of  Sale. — ^Damages  for  Breach,  when  property  has  no  mar- 
ket value,  is  difference  between  agreed  price  and  price  for  which  resale 
had  been  contracted,  p.  624. 

To  same  effect  in  Rose  v.  Foord,  96  GaL  154,  holding  purchaser  of 
stock  to  be  issued  entitled  on  breach  to  return  of  purchase  money  where 
market  value  not  ascertainable. 

Evidence. — Objection  to  must  be  restricted  on  appeal  to  that  made 
below,  p.  624. 

To  same  effect  in  Davey  v.  Southern  Pacific  Go.,  116  Gal.  331,  but 
restricted  to  cases  where  evidence  was  admitted,  ruling  aliter  as  to 
exclusion;  Frank  v.  Pennie,  117  GaL  256,  holding  objections  insufficient. 
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65  OaL  625-026.    PEOPLE  ▼.  SCHSNICK. 

Impeachment  of  Witness. — Conviction,  when  of  misdemeanor,  can  be 
proved  only  by  record,  p.  625. 

CSted  in  People  t.  White,  142  Cal.  294,  but  holding  impeachment  by 
such  raoord  permissible  in  felony  oases  only.    See  note  73  Am.  Dec  776. 

65  Cal.  629-634.    ANDREWS  ▼.  RUNYON. 

Married  Woman  May  Sue  Alone  for  injuries  to  herself,  when  deserted 
by  her  husband,  p.  631. 

To  same  effect  in  Baldwin  v.  Railroad  Co.,  77  Cal.  391,  further  hold- 
ing point  not  maintainable  by  motion  for  nonsuit  when  not  raised  by 
demurrer  or  answer;  Humphrey  t.  Pope,  122  Cal.  255,  sustaining  her 
suit  in  aeticm  for  enticing  away  of  husband. 

Negligence— Independent  Contractor. — Employer  is  liable  for  all  acts 
of  former  directly  contracted  for,  p.  633. 

To  same  effect  in  Donovan  v.  Oakland  etc.  Co.,  102  Cal.  250,  where 
work  done  under  supervision  and  direction  of  agent  of  employer.  Note 
citations:  Goodloe  v.  Memphis  etc.  Co.,  54  Am.  St.  Rep.  91,  and  Cov- 
ington etc.  Co.  V.  Steinbrock,  76  Am.  St.  Rep.  388-392,  on  general  sub- 
ject. 

Instructions  oannot  be  refused  because  of  length  when  prepared  in 
time  prescribed,  p.  634. 

Denied  under  local  practice  in  Hannibal  v.  Richards,  35  Mo.  App.  22, 
sustaining  refusal  on  such  ground. 

65  CaL  635-644.     RECLAMATION  DISTRICT  ▼.  GOLDMAN.     S.   C. 
61  CaL  205. 

Reclamation  Districts. — Statutory  provisions  as  to  assessments  are 
valid  and  constitutional  when  defendant  has  had  right  to  be  heard,  p. 
637. 

To  same  effect  in  Reclamation  District  v.  Hagar,  66  CaJ.  55,  further 
holding  asessment  valid  as  against  other  objections;  Reclamation  Dis- 
trict V.  Phillips,  108  Cal.  312,  sustaining  proceedings;  dissenting  opin- 
ion in  Reclamation  Dist.  v.  West,  129  CaL  628,  main  opinion  holding 
assessment  invalid. 

Reclamation  Districts. — ^Trustees'  Report  must  be  made  to  super- 
visors of  county  wherein  land  situated,  p.  643. 

To  same  effect  in  Swamp  Land  District  v.  Silver,  98  Cal.  54. 

Law  of  Case. — Prior  decision  on  appeal  is  binding  at  second  appeal, 
pu  636. 

To  same  effect  in  Sharon  v.  Sharon,  79  Cal.  653,  holding  doctrine 
inapplicable,  however,  as  to  effect  of  opinion  on  appeal  from  judgment, 
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on  appeal  from  order  denying  new  trial;  Eversdon  y.  Mayhew,  85  GaL 
0,  as  to  sufficiency  of  complaint. 

Reclamation  Districts. — Trustees'  Proceedings  at  meetings  may  be 
shown  by  evidence  dehors  their  minutes,  p.  639. 

To  same  effect  in  In  re  Williams,  102  Gal.  77,  41  Am.  St.  Rep.  167, 
as  to  extrinsic  evidence  of  residence  of  adopting  parents;  and  see,  on 
same  point,  note  to  Van  Matre  v.  Sankey,  39  Am.  St.  Rep.  216. 

65  Gal.  644-651.    PEOPLE  ▼.  JORDAH.     S.  G.  66  Cal.  10,  11;  56  Am. 
Rep.  73. 

Supreme  Court. — Grant  of  Appellate  Jurisdiction  implies  power  to 
regulate  procedure  necessary  therefor,  but  not  otherwise  prescribed,  p. 
646. 

To  same  effect  in  dissenting  opinion;  Cummings  v.  Gonlan,  66  Gal. 
413,  discussing  settlement  of  statement  where  motion  made  before  suc- 
cessor of  judge  who  tried  cause;  dissenting  opinion  In  re  Jessup,  81 
Cal.  479,  holding,  however,  such  power  not  existent  where  legislature 
has  prescribed  rules  of  procedure;  dissenting  opinion,  Somers  v.  Somers, 
81  Cal.  616,  discussing  authentication  of  affidavits  on  appeal  from  order 
based  thereon,  and  citing  main  case  as  to  such  point,  p.  614;  State  v. 
District  Court,  13  Mont.  376,  aa  to  procedure  in  appeal  by  physician 
from  order  revoking  license;  United  States  v.  Kelso  Co.,  86  Fed.  Rep. 
307,  as  to  obtaining  jurisdiction  over  corporation  for  violation  of  fed- 
eral eight  hour  law,  so  called. 

Criminal  Law. — ^Appeal  lies  from  ''order"  sustaining  demurrer  to  in- 
dictment, p.  645. 

To  same  effect  in  People  v.  More,  68  GaL  504,  as  to  orders  setting 
aside  information,  and  denying  motion  to  file  another;  but  see  S.  G. 
71  Gal.  547,  dismissing  appeal  from  order  dismissing  information  on 
court's  own  motion;  State  v.  Reed,  3  Idaho,  557,  559,  writ  of  error  does 
not  lie  to  review  order  denying  change  of  venue  in  eriminal  eaee. 
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Municipal  Charters  existing  prior  to  new  oonstitution,  may  be  there* 
after  changed  by  general  laws,  p.  5. 

To  same  effect  in  Huntington  y.  Nevada  City,  76  Fed.  Rep.  61,  8U8< 
taining  acta  as  to  procurement  of  waterworks. 

Municipal  Corporations. — ^Judicial  Power  is  vested  in  charter  judicial 
ofiicers,  who  have  such  powers  as  charter  prescribes,  p.  6. 

To  same  effect  in  In  re  Guerrero,  69  Cal.  100,  granting  mayor,  as  ex 
officio  police  judge,  power  to  hear  prosecution  for  violating  ordinance; 
People  V.  Babcock,  114  Cal.  563,  on  point  that  San  Francisco  Buj¥>rviBor8 
are  charter  officers. 

66  CaL  6-0.    GLADDIlfG  ▼.  CALIFORNIA  ETC.  ASSN. 

Fire  Insurance — ^Increase  of  Risk. — Ck)urt  should  find  on  allegations 
of  answer  setting  up  facts  as  showing  such  increased  risk,  p.  8. 

To  same  effect  in  Wenzel  v.  Commercial  etc.  Co.,  67  Cal.  440,  on 
point  that  breach  of  condition  is  good  defense  to  action  on  policy. 

Insurance. — ^Waiver  of  Conditions  as  to  increase  of  risk  can  be  made 
only  in  method  prescribed  by  policy,  p.  8. 

To  same  effect  in  Enos  v.  Sun  etc.  Co.,  67  Cal.  622,  holding  waiver 
by  local  agent  ineffectual  under  facte;  but,  see  Wheaton  v.  Insurance 
Co.,  76  Cal.  428;  9  Am.  St.  Rep.  225,  sustaining  waiver  of  forfeiture 
by  general  agent,  although  not  indorsed  on  policy  as  required  thereby; 
Famum  v.  Phoenix  etc  Co.,  83  Cal.  259,  17  Am.  St.  Rep.  243  (as  to 
which,  see  4  Wyo.  467,  cited  below),  but  sustaining,  under  facts,  power 
of  local  agent  to  waive  conditions  precedent  to  insurer's  liability,  and 
as  to  method  of  expressing  such  waiver;  West  Coast  etc.  Co.  v.  State 
etc  Co.,  98  Cal.  509,  holding,  however,  waiver  presumed  under  facts 
of  condition  that  policy  should  become  void  if  building  vacant,  where 
no  clause  as  to  waiver  contained  in  policy;  German  etc.  Co.  v.  Heiduck, 
"90  Neb.  297,  27  Am.  St.  Rep.  408,  holding  oral  conaent  of  agent  to  cuidi- 
Notes  Cal.  Rep.->207.  3297 


66  Cal.  10-25  Notes  on  California  Reports.  3298 

tional  insurance  not  sufficient;  Insurance  Go.  v.  Brodie,  52  Ark.  22, 
sustaining  waiver  as  to  time  of  suit;  O'Leary  v.  Insurance  Co.,  100 
Iowa,  176,  as  to  provision  that  written  consent  to  other  insurance  be 
indorsed  on  policy  (but  see  on  same  point,  Kahn  v.  Insurance  Co.,  4 
Wyo.  457,  467;  62  Am.  St.  Rep.  66,  74);  Barnes  v.  Insurance  Co.,  30 
Mo.  App.  550,  holding  waiver  by  agent  ineffectual  when  not  allowed  by 
policy;  dissenting  opinion  in  Northern  etc.  Co.  v.  Grand  View  etc.  Assn., 
101  Fed.  84,  main  opinion  holding  company  estopped  by  acts  of  agent. 

66  Cftl.  10-15.    PEOPLE  ▼.  JORDAN.    56  Am.  Rep.  73;  65  Cal.  644. 

Criminal  Appeal. — ^Record  cannot  be  corrected  in  appellate  court  by 
affidavits,  p.  11. 

Cited  in  concurring  opinion,  Sharon  v.  Sharon,  67  Cal.  219,  on  point 
that  appellate  court  will  furnish  machinery  necessary  for  consideration 
of  appeal  whereof  it  has  jurisdiction. 

Obtiuning  Money  under  False  Pretenses. — Indietment  held  to  be  suffi- 
cient, p.  12. 

Cited  in  People  ▼.  Wasservogle,  77  Cal.  175,  sustaining  information 
under  section  532,  Penal  Code;  and  People  v.  AfiUan,  106  CaL  324,  and 
State  y.  Bokien,  14  Wash.  408,  ruling  similarly  as  to  informations; 
People  T.  Cummings,  123  Cal.  272,  and  State  v.  Stewart,  9  N.  Dak.  413, 
holding  evidence  sufficient  to  sustain  conviction;  but  cf.  State  v.  dark, 
46  Kan.  66,  ruling  aliter.  Note  citations:  Barton  ▼.  People,  25  Am. 
St.  Rep.  381,  on  general  subject. 

66  Cal.  15-17.    IRVING  ▼.  CUNNINGHAM. 

Error  in  Description  of  Deed  is  not  fatal  when  sufficient  description 
remains  after  its  rejection,  p.  16. 

Cited  in  Reclamation  Dist.  v.  McCullah,  124  Cal.  180,  noted  under 
Reamer  v.  Nesmith,  34  Cal.  624. 

Written  Instrument  can  be  Reformed  or  corrected  so  as  to  express 
intention  of  parties  only  by  court  of  equity,  p.  16. 

Approved  in  Dunham  v.  Travis,  25  Utah,  71,  where  in  action  on  writ- 
ten contract  answer  alleged  mutual  mistake  and  prayed  to  have  it 
corrected,  to  which  no  reply  was  filed,  judgment  should  have  been  given 
for  defendant  on  motion. 

66  Cal.  17-25.  LAKE  COUNTY  ▼.  SULPHUR  BANE  ETC.  CO.  S.  G. 

68  Cal.  14-16. 

Taxation. — ^Proceedings  are  in  invitum  and  invalid  unless  in  strict 
accordance  with  statute,  p.  20. 

To  same  effect  in  Savings  and  Loan  Society  ▼.  San  Francisco,  146  CaL 
676,  upholding  authorization  by  board  of  equalisation  to  assessor  to 
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change  designation  of  personal  form  "bonds*'  to  ''solvent  credits";  Peo- 
ple T.  Central  Pacific  etc.  Co.,  83  Cal.  400,  holding  complaint  insuffi- 
cient for  not  ayerring  levy  of  assessment;  Weinreich  y.  Hensley,  121 
Cal.  659,  also  cited  below. 

Taxation. — Mistake  in  owner's  name  in  assessment  of  realty  does 
not  invalidate  it  under  amended  section  3628,  Political  Code,  p.  20. 

To  same  effect  in  Polomares  Land  Company  v.  Los  Angeles  Coimty, 
146  CaL  536,  assessment  of  mortgaged  lands  to  owner  for  subsequent 
years  without  regard  to  mortgage  liens,  is  not  void;  Landregan  v.  Pep- 
pin,  86  Cal.  124,  where  property  of  record  in  name  of  M.  was  assessed 
to  M.  &  Co.;  San  Luis  Obispo  v.  Pettit,  87  Cal.  502,  holding  assessment 
Toid,  however,  for  such  mistake  as  to  personalty;  Escondido  etc.  Dist. 
▼.  Escondido  Sem.,  130  Cal.  132,  applying  rule  to  proceedings  under 
Statutes  of  1887,  page  37;  Klumpke  v.  Baker,  131  Cal.  82,  sustaining 
assessment  made  to  owner's  husband;  Birney  v.  Warren,  28  Mont.  68, 
under  Political  Code,  sections  3700,  3707,  misnomer  of  owner  of  per- 
sonalty assessed  as  property  of  a  particular  person  vitiates  assessment 
and  renders  sale  thereunder  void.  Distinguished  in  Pearson  v.  Creed, 
69  Cal.  539,  holding  assessment  before  such  amendment  void  when  made 
to  deceased  person,  and  see  Emeric  v.  Alvarado,  90  Cal.  465,  ruling  sim- 
ilarly as  to  assessment  before  such  amendment  and  holding  principle 
of  idem  sonans  not  applicable;  Weinreich  v.  Hensley,  121  CaL  661, 
liolding  rule  inapplicable  to  reclamation  assessments. 

Taxation.— Interest  in  Judgment  can  be  allowed  only  on  delinquent 
taxes,  p.  25. 

To  same  effect  in  People  v.  Northern  Pacific  etc.  Co.,  68  Cal.  553, 
brought  under  section  3670,  Political  Code;  People  v.  Reis,  76  CaL  278, 
holding  further  as  to  respective  rights  of  state  and  county  to  interest 
■o  recovered. 

Taxation.— Judgment  is  irregular  that  awards  lump  sum  without  dis- 
tinguishing between  amounts  due  state  and  county,  p.  25. 

To  same  effect  in  S.  C.  68  Cal.  16,  holding  judgment  erroneous  also 
as  to  interest  charged. 

66  Cal.  25-26.  COUNTY  OF  MERCED  y.  REGENTS. 

Repeal  of  Statute. — County  Government  Act  repealed  section  4048, 
Political  Code,  as  to  provisions  regarding  recitals  in  bonds,  p.  26. 

Cited  in  San  Francisco  v.  Kieman,  98  Cal.  617,  on  point  that  Stats. 
1863,  p.  560.  amending  Consolidation  Act,  was  not  repealed  by  section 
4372,  Political  Code. 

66  CaL  27-80.    LB  BRETON  ▼.  SUPERIOR  COURT. 

Action  to  enforce  trust  on  real  and  personal  property  may  be  brought 
where  defendant  resides,  although  realty  situate  elsewhere,  p.  29. 
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To  same  effect  in  Baker  y.  Insurance  Co.,  73  Gal.  185,  holding,  how- 
ever, action  against  corporation  to  declare  deed  a  mortgage  and  redeem 
therefrom  properly  brought  where  land  situated;  but  see  on  last  point. 
Smith  V.  Smith,  88  Cal.  578,  where  property  included  under  such  mort- 
gage was  personalty  as  well  as  realty;  distinguishing  last  case;  Warner 
V.  Warner,  100  Cal.  16,  holding  divorce  suit  properly  brought  in,  or 
removable  to,  county  where  defendant  resides,  although  seeking  division 
of  common  property  and  to  set  aside  fraudulent  transfer  thereof;  Penin- 
sular etc.  Co.  V.  Pacific  etc.  Co.,  123  Cal.  697,  as  to  action  for  account- 
ing as  to  property  situated  in  another  state;  Staacke  v.  Bell,  125  CaL 
315,  noted  under  More  v.  Superior  Court,  64  Cal.  345;  McFarland  v. 
Martin,  144  Cal.  775,  but  holding  action  for  enforcement  of  trust  upon 
mining  property  should  be  brought  in  county  of  its  situs;  State  v. 
Superior  Court,  7  Wash.  307,  as  to  action  to  enforce  trust  and  compel 
accounting.  Note  citations:  Morris  v.  Railway  Co.,  22  Am.  St.  Rep. 
26,  on  local  and  transitory  actions. 

General  Citation. — ^Memphis  Sav.  Bank  v,  Honcheua,  115  Fed.  lOd. 

66  Cal.  31.    SWEETLAND  v.  SHATTUCE. 

Statute  of  Frauds. — ^Evidence  of  parol  agreement  not  objected  to 
when  offered,  cannot  be  first  assailed  on  appeal,  p.  31. 

To  same  effect  in  Schultz  v.  Noble,  77  Cal.  81,  holding  validity  of 
parol  guaranty  not  questionable  by  promisor  if  executed;  McLaughlin 
V.  Wheeler,  1  S.  Dak.  507,  508,  as  to  parol  proof  of  agency  not  objected 
to  when  offered. 

66  Cal.  83.    LUEES  ▼.  LOGAN. 

Jury  Fees  may  be  ordered  paid  by  plaintiff  after  granting  of  non- 
auit,  p.  33. 

To  same  effect  in  Fairchild  y.  King,  102  Cal.  323,  where  nonsuit 
granted. 

"Proceedings  in  Action"  includes  settlement  of  bill  of  exceptions,  p. 
33. 

To  same  effect  in  Stonesifer  v.  Kilbum,  94  Cal.  43,  granting  relief 
under  section  473,  Code  of  Civil  Procedure,  from  failure  to  serve  such 
bill  in  time;  Bums  v.  Superior  Court,  140  Cal.  5,  defining  ''proceedings 
of  court,"  under  section  1109,  Code  of  Civil  Procedure. 

66  Cal.  36-37.    NICHOLL  v.  NICHOLL. 

Change  of  Venue. — Moviiig  Papers  must  be  served  and  filed  with  de- 
murrer or  answer,  p.  37. 

To  same  effect  in  Palmer  v.  Barclay,  92  Cal.  201,  allowing,  however, 
filing  of  amended  afi&davit  after  such  time  where  original  filed  in  due 
time. 
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66  Cal.  39-41.    BROWNE  t.  DSXTBR. 

Alien  includes  son  of  former  citizen,  bom  after  tatter's  renunciation 
of  allegiance,  p.  40.  See  note  to  Ludlam  ▼.  Ludlam,  84  Am.  Dec.  212, 
213,  on  general  subject. 

66  CaL  41-42.    H06AN  v.  BLACK. 
Attorney  has  no  Lien  for  ooets  on  judgment  in  client's  faror,  p.  42. 

Cited  in  Gage  v.  Atwater,  136  Cal.  173,  noted  under  Ex  parte  Kyle, 
1  Cal.  332.    See  note  51  Am.  St.  Rep.  258,  259. 

Settlement  with  Assignor  is  good  defense  against  action  by  unknown 
assignee,  p.  42. 

Distinguished  in  Toy  t.  Haskell,  128  CaL  560,  79  Am.  St.  Rep.  71, 
denying  right  of  party  to  settle  cause  when  represented  by  an  attorney. 

66  CaL  42-44.    LTONS  v.  CUNNINGHAM. 
Summons. — ^Affidavit  of  Service  is  insufficient  that  does  not  state  that 

m 

affiant  was  of  requisite  age  at  time  of  service,  p.  43. 

To  same  effect  in  Barney  v.  Vigoureauz,  75  Cal.  377,  holding  default 
judgment  void  therefor. 

Default  Judgment  is  Void  where  proof  of  service  does  not  show  com- 
pliance with  statute,  p.  48. 

To  same  effect  in  Reinhart  v.  Lugo,  86  Cal.  399,  400,  21  Am.  St.  Rep. 
54,  55,  where  certificate  of  service  by  deputy  sheriff  was  not  executed 
in  name  of  sheriff;  Bennett  v.  Wilson,  133  CaL  385,  85  Am.  St.  Rep. 
212,  sustaining  jurisdiction  when  service  appears  by  proper  return. 

66  C^l.  44-53.    StJTTER  STREET  ETC.  CO.  v.  BAXJM. 

Corporations. — ^Director  may  Contract  with  corporation  in  absence  of 
fraud  or  advantage  gained,  p.  51. 

To  same  effect  in  Schnittger  v.  Old  Home  etc.  Co.,  144  Cal.  607,  noted 
xmder  Santa  Cruz  etc.  Co.  v.  Spreckels,  05  Cal.  193;  Budd  v.  Printing 
Co.,  2  Wash.  Ter.  353,  sustaining  warrant  issued  to  trustee  for  past 
debt,  although  he  voted  thereon.  Note  citations:  Beach  v.  Miller,  17 
Am.  St.  Rep.  306,  on  general  subject.  Distnguished  in  Pacific  Vinegar 
and  Pickle  Works  v.  Smith,  146  Cal.  368,  where  president  of  corpora- 
tion bought  corporation's  notes  and  had  corporation,  by  himself  as  pres- 
ident become  indorser  thereof  to  himself  individually  guaranteeing  pay- 
ment without  authority  of  corporation,  he  cannot  sue  on  indorsement. 

Rescission. — Offer  to  Refund  is  sufficient  if  of  such  sum  as  should 
be  decreed,  p.  52. 

To  same  effect  in  Dunbar  v.  Severance,  60  Kan.  400,  on  point  that 
tender  of  definite  sum  must  be  shown  or  excused,  in  rescission  for 
fraud. 
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66  Gal.  53.    McCLOSEEY  ▼.  SWBEHET. 

Guardian  ad  Litem  cannot  be  appointed  for  infant  defendant  until 
latter  served,  p.  53. 

To  same  effect  in  Redmond  v.  Peterson,  102  Gal.  590;  41  Am.  St. 
Rep.  206,  holding,  however,  appearance  by  general  guardian  of  incom- 
petent sufficient  under  facts  and  incompetent  bound  thereby;  Phelps 
V.  Heaton,  70  Minn.  484,  noted  under  Johnston  r.  Say.  Union,  63  Gal. 
554. 

66  Gal.  54-59.    RECLAMATION  DISTRICT  ▼.  HA6AR.    S.  C.  see  PEO- 
PLE ▼.  HA6AR,  66  Gal.  59. 

Corporations. — ^Reclamation  District  is  public  corporation,  p.  56. 

To  same  effect  in  Irrigation  District  y.  Williams,  76  Gal.  368,  as  to 
irrigation  districts  formed  imder  Stats.  1887,  p.  29,  which  are  called 
quasi  public  corporations. 

Reclamation  Districts — Assessments. — ^Determination  of  trustees  and 
supervisors  as  to  indebtedness  to  be  covered  by  assessment,  ife  con- 
clusive, p.  56. 

To  same  effect  in  Swampland  Dist.  v.  Silver,  96  Gal.  53,  as  to  includ- 
ing of  incidental  and  other  expenses  stated. 

Reclamation  District  may  sue  in  own  name  for  recovery  of  assess- 
ments levied  by  it,  p.  57. 

To  same  effect  in  Reclamation  District  y.  Parvin,  67  Oal.  502,  further 
holding  complaint  sufficient. 

66  Gal.  59-60.    PEOPLE  y.  HAGAR.   S.  C.  see  RECLAMATION  DIST.  ▼. 
HAGAR,  66  Gal.  54. 

Reclamation  Districts — ^Formation. — ^Determination  of  supervisors  as 
to  what  property  should  be  included  as  benefited  by  reclamation,  is 
conclusive,  p.  60. 

To  same  effect  in  Irrigation  District  v.  De  Lappe,  79  Gal.  360,  sus- 
taining like  power  to  include  lands  not  embraced  in  petition,  on  owner's 
application;  Board  v.  Tregea,  88  Cal.  354  (cited  in  Fallbrook  etc.  Dist. 
V.  Bradley,  164  U.  S.  173),  applying  rule  to  irrigation  districts  and  re- 
jecting evidence  to  prove  particular  lands  not  benefited.  Overruled  in 
Reclamation  District  v.  Phillips,  108  Gal.  321  (followed  in  District  v. 
Sels,  117  Gal.  167),  admitting  evidence  to  prove  land  not  benefited  and 
assessment  arbitrary  and  excessive. 

66  Gal.  61-68.    WINANS  y.  SIERRA  LUMBER  CO. 

Damages  for  Breach  of  Contract  are  profits  which  plaintiff  could  have 
made  upon  complete  performance,  p.  67. 

To  same  effect  in  Hill  v.  McICay,  94  Gal.  15,  action  for  breach  of  con- 
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tract  to  purchase,  holding  normal  damages  recoverable  if  plaintiff  can 
sell  property  at  price  agreed  to  be  given  by  defendant. 

66  Cal.  60-72.    MURPHT  ▼.  HELMRICH. 

Agent  18  Personally  Liable  where  contract  does  not  disclose  agency, 
p.  71. 

To  same  effect  in  Kerr}  v.  Pacific  etc.  Co.,  121  Cal.  670;  66  Am.  St. 
Rep.  70,  holding  managing  owner  of  vessel  personally  liable  on  charter- 
party  under  facts.  Note  citations:  Baird  v.  Shipman,  22  Am.  St.  Rep. 
508,  on  general  subject. 

66  Cal.  72-74.    BANGS  ▼.  DUNN. 

Officers. — Assignment  of  Salary  before  due,  is  void,  p.  73. 

To  same  effect  in  Schwenk  v.  Wyckoff,  46  N.  J.  Eq.  666;  19  Am.  St. 
Rep.  441,  as  to  unearned  pay  of  retired  army  officer;  Bowery  etc.  Bank 
V.  Wilson,  122  N.  Y.  482;  19  Am.  St.  Rep.  608,  as  to  sheriff's  fees  for 
services  to  be  thereafter  rendered;  State  v.  Barnes,  10  S.  Dak.  311, 
further  holding  such  assignment  to  have  been  so  in  advance,  under 
facts;  National  Bank  v.  Fink,  86  Tex.  304;  40  Am.  St.  Rep.  834,  as 
to  creation  of  Hen  on  moneys  to  become  due  to  assessor;  and  Steven- 
son V.  Kyle,  42  W.  Va.  233;  67  Am.  St.  Rep.  867,  as  to  assignment  of 
that  officer's  salary  when  not  yet  payable.  Note  citations:  Skipper 
V.  Stokes,  94  Am.  Dec  660,  on  assignment  of  contingencies. 

Intervention. — Order  permitting  cannot  be  reviewed  on  appeal  where 
not  excepted  to  below,  p.  73. 

To  same  effect  in  People  v.  Reis,  76  Cal.  273,  as  to  objection  to  suffi- 
ciency of  complaint  in  intervention. 

66  Cal.  74-76.    AMBROSE  v.  EVANS. 

Collateral  Securities. — ^Depositary  of  Stock  may  pledge  it  to  secure 
own  debt  when  clothed  by  owner  with  indicia  of  ownership,  p.  76. 

To  same  effect  in  Arnold  v.  Johnson,  66  Cal.  403,  sustaining  right  of 
assignee  of  pledgee  to  new  certificate  issued  in  place  of  one  so  pledged. 
Note  citations:    Grigfirs  v.  Day,  32  Am.  St.  Rep.  712,  on  general  subject. 

66  Cal.  76-78.    LEHN  ▼.  SAN  FRANCISCO. 

Municipal  Corporation  is  Liable  for  damages  caused  by  defective 
sewer,  even  if  built  according  to  plan  adopted  by  it,  p.  77. 

To  same  effect  in  Los  Angeles  etc.  Assn.  v.  Los  Angeles,  103  Cal. 
468,  stating  general  rules  for  liability  of  city  for  damages  oaused  by 
escape  of  surface  water;  King  v.  Kansas  City,  58  Kan.  338,  where 
sewage  precipitated  on  plaintiff's  property;  Tate  v.  St.  Paul,  56  Minn. 
530;  46  Am.  St.  Rep.  504,  where  cellar  fiooded  because  of  sewer  of  in- 
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sufficient  size;  City  of  Terre  Haute  v.  Hudnut,  112  Ind.  547,  holding 
city  not  liable  for  defective  sewer  when  due  to  error  in  judgment.  Note 
citations:  Chalkley  y.  Richmond,  29  Am.  St.  Rep.  739,  and  Goddard  y. 
Inhabitants,  30  Id.  380,  on  general  subject. 

Municipal  Corporations. — ^Presentation  of   Claim  against   San  Fran- 
cisco is  not  necessary  under  Consolidation  Act,  p.  77. 

To  same  effect  in  Spangler  y.  San  Francisco,  84  Cal.  20;  18  Am.  St. 
Rep.  164,  as  to  claim  for  damages  from  defective  sewer. 

66  Cal.  78-79.    WHITTIER  v.  DIETZ. 

Trademark  cannot  be  acquired  here,  unless  filed  under  section  3197; 
Political  Code,  p.  78.    See  note  to  Derringer  y.  Plate,  87  Am.  Dee.  175. 

66  Cal.  79-80.    HARRIS  ▼.  HILLEGASS. 

Laches  is  bar  to  relief  in  equity,  although  not  pleaded  in  answer,  p.  80. 

To  same  effect  in  Bell  v.  Hudson,  73  Cal.  289;  2  Am.  St.  Rep.  794, 
sustaining  demurrer  to  action  for  partnevship  accounting  brought  by 
personal  representatives  of  one  partner,  twenty-five  years  after  his 
death,  against  personal  representative  of  the  other;  Chapman  v.  Bank, 
97  Cal.  159,  as  to  eight  years'  delay  in  bringing  action  to  enforce  im- 
plied tru&t,  both  cases  further  holding  as  to  nature  of  such  bar;  Plass 
y.  Plass,  122  Cal.  14,  15,  but  holding  beneficiary  under  resulting  trust 
not  so  barred  where  relation  is  admitted;  Gay  v.  Havermale,  27  Wash. 
399,  in  action  by  judgment  creditor  to  set  aside  fraudulent  conveyance, 
laches  cannot  be  inferred  from  lapse  of  eight  years  between  perpetra- 
tion of  fraud  and  commencement  of  action,  where  complaint  shows 
absence  of  defendant  from  state.  Note  citations:  Neppach  y.  Jones, 
23  Am.  St.  Rep.  149,  151,  on  general  subject. 

66  Cal.  83-87.    WHEELER  y.  BOLTOH.     S.  O.  92  Cal.  159,  167. 

66  Cal.  87-92.    CLARE  y.  CHILD. 

Pleading  of  Written  Instrument. — ^^'Ezecution"  under  section  448,  Code 
of  Civil  Procedure,  includes  delivery,  p.  88. 

To  same  effect  in  Le  Mesnager  v.  Hamilton,  101  Cal.  539;  40  Am.  St. 
Rep.  86,  on  point  that  denial  of  execution  of  mortgage  puts  delivery  in 
issue;  Ivey  v.  Kern  etc  Co.,  115  Cal.  202,  on  point  that  contract  is 
"made"  where  delivered  under  provisions  as  to  place  of  trial  of  actions 
against  corporations;  Howard  etc.  Co.  y.  Silverberg,  89  Fed.  Rep.  171, 
on  point  that  appeal  bond  is  "executed"  in  state  where  filed. 

66  Cal.  92-95.    PEREIRA  y.  CENTRAL  PACIFIC  R.  R.  CO. 

Shipping  Receipt. — ^Delivery  of  to  consignor  is  not  conclusive  as  to 
terms  of  contract,  p.  95. 
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To  same  effect  in  Snodgrass  ▼.  Parks,  79  Cal.  60,  holding  recitals 
in  receipt  for  money  not  conclusive  as  to  purpose  of  payment. 

Connecting  Carriers. — Original  carrier  on  through  freight  contract, 
beyond  own  terminus,  is  responsible  for  acts  of  others  whom  it  employs 
therein,  p.  95. 

To  same  effect  in  Palmer  y.  Atchison  etc.  Co.,  101  Cal.  195,  holding, 
however,  carrier  not  liable  for  acts  of  connecting  carrier  to  whom  it 
delivers  property  at  own  terminus,  in  absence  of  stipulation  for  such 
liability.  Distinguished  in  Harris  v.  Railway  Co.,  15  R.  I.  373,  holding 
such  carrier  not  liable  beyond  own  line  in  absence  of  special  contract 
therefor.  Note  citations:  Wells  v.  Thomas,  72  Am.  Dec.  231,  240,  242, 
on  general  subject. 

66  Cal.  96-97.    RATHGSB  ▼.  TISCORNIA. 

Residence. — ^Motion  for  change  of  venue  may  be  made  by  all  defend- 
ants served,  to  remove  to  county  where  most  reside,  from  original  county 
where  none  reside,  p.  96. 

To  same  effect  in  Wood  etc.  Co.  v.  Herman  etc.  Co.,  139  Cal.  716, 
granting  motion  made  by  served  defendants,  although  other  nonresi- 
dents subsequently  voluntarily  appeared  and  opposed  the  motion;  Mc- 
Sherry  v.  Pennsylvania  etc.  Co.,  97  Cal.  642,  on  point  that  all  defend- 
ants need  not  join  in  demand;  but  see  McKenzie  v.  Barling,  101  Cal. 
461,  holding  joinder  of  all  (or  good  excuse  for  nonjoinder),  necessary 
where  one  defendant  resides  in  county  where  suit  brought. 

66  Cal.  97-98.    EHRLICH  ▼.  EWALD.    S.  C.  51  CaL  172. 

Pledgee  may  maintain  action  for  debt  without  first  exhausting  his 
security,  p.  98. 

To  same  effect  in  Savings  Bank  v.  Middlekauff,  113  Cal.  467,  deny- 
ing right  of  defendant  to  compel  adjustment  of  pledged  insurance  policy 
in  action  to  foreclose  mortgage;  Hawley  etc.  Co.  v.  Browns  tone,  123 
Cal.  648,  further  holding  collateral  notes  to  constitute  such  pledge; 
Hert)ert  Kraft  Co.  v.  Bryan,  140  Cal.  81,  discussing  necessity  of  sale 
under  trust  deed;  notes  to  Colby  v.  McClintock,  73  Am.  St.  Rep.  566, 
and  Robinson  v.  Hurley,  79  Am.  Dec.  500. 

Law  of  Case. — ^Principle  does  not  apply  where  new  points  presented 
on  second  appeal,  p.  98. 

To  same  effect  in  People  v.  Hamilton,  103  Cal.  496,  holding  rule  inap- 
plicable under  facts. 

66  Cal.  99-101.    PEOPLE  ▼.  SAMSELS. 

Criminal  Law. — Good  Character  of  defendant  will  not  wimnant  ac- 
quittal if  otherwise  shown  to  be  guilty,  p.  101. 
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To  same  effect  in  People  v.  Kalkman,  72  Gal.  217,  siutaining  instruc- 
tion on  subject. 

66  Gal.  101-103.    PEOPLE  v.  OILER. 

Deposition  Before  Committing  Magistrate  is  admissible  on  trial,  where 
witness  absent  from  ^tate,  p.  102. 

To  same  effect  in  People  v.  Gunningham,  66  Cal.  677,  rejecting,  how- 
ever, reporter's  notes  thereof,  where  deposition  not  formally  taken, 
certified  and  filed;  People  y.  Grundell,  76  Cal.  304,  and  People  v.  Chin 
Hane,  108  Cal.  608,  admitting  transcript  of  notes  certified  under  sec- 
tion 869,  Penal  Code,  where  witness  without  state;  and  People  v.  Doug- 
lass, 100  Gal.  5,  ruling  similarly  where  witness  dead;  People  y.  Plyler, 
126  Cal.  382,  and  People  v.  Bird,  132  Cal.  264,  sustaining  constitution- 
ality of  statute  permitting  introduction  of  repOiCer's  notes  thereat; 
concurring  opinion  in  State  v.  Mannion,  19  Utah,  610,  76  Am.  St.  Bep. 
760,  discussing  right  of  defendant  to  be  ''confronted''  with  adverse  wit- 
nesses; State  v.  King,  24  Utah,  487,  admitting  testimony  of  absent 
witness  given  at  preliminary  hearing  in  prosecution  for  murder;  People 
y.  Sierp,  116  Cal.  250,  253,  where  testimony  taken  through  interpreter, 
and  affirming  Chin  Hane  case,  supra;  Mattox  v.  United  States,  156  U. 
S.  241,  as  to  evidence  at  former  trial  by  witness  since  deceased,  and 
rejecting  evidence  of  statements  made  thereafter  by  witness  to  effect 
that  such  evidence  was  untrue  and  given  under  duress.  Note  citations: 
Cline  V.  State,  61  Am.  St.  Bep.  888,  889,  on  general  subject. 

66  Cal.  103-104.    PEOPLE  v.  HICKS. 

Information  for  Robbery  held  to  sufficiently  allege  ownership  in  one 
other  than  defendant,  p.  104. 

Cited  in  People  v.  Hanselman,  76  Gal.  461,  and  People  y.  Ammerman, 
118  Cal.  26,  on  point  that  such  averment  is  necessary,  holding  informa- 
tion defective. 

66  Cal.  104-106.    McCLOSKST  y.  SAN  FRANCISCO. 

Assignee  of  Contract  for  Payment  of  Money  holds  it  free  from  any 
offsets  in  favor  of  debtor  against  assignor,  created  after  notice  to  debtor 
of  assignment,  p.  105. 

Approved  in  Farmers'  Bank  v.  Woodell,  38  Or.  310,  when  plaintifiTs 
assignor  contracted  to  raise  defendant's  crop,  plaintiff's  claim  for  in- 
stallment of  contract  price  was  subject  to  setoff  of  defendant's  damage 
existing  at  maturity  of  installment  and  caused  by  assignor's  failure  to 
properly  care  for  crop. 

66  Cal.  105-112.    McNEIL  y.  FIRST  CONGREGATIONAL  SOCIETY. 

Probate  Sale  is  void  where  court  had  no  jurisdiction  to  order  it,  p. 
108. 
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Cited  in  Estate  of  Packer,  125  Cal.  307,  73  Am.  St.  Rep.  59,  noted 
under  Brenham  y.  Story,  39  Cal.  179.  Distinguished  in  Ganahl  y.  Sober, 
68  Cal.  97,  discussing  bar  of  beirs  to  set  aside  sale  because  of  inyalidlty 
of  appointment  of  administrator. 

Partnership. — Bona  Fide  Purchaser  of  interest  of  one  partner  is  free 
from  liens  in  fayor  of  suryiying  partner  whereof  he  had  no  notice,  p. 
110.    See  note  to  Goldthwaite  y.  Janney,  48  Am.  St.  Rep.  76. 

66  Cal.  112-113.    EVANS  ▼.  BAILET. 

Variance. — ^Proof  must  agree  with  pleadings,  p.  112. 

Cited  in  Davis  y.  Pacific  etc.  Co.,  127  Cal.  321,  noted  under  Mondraa 
y.  Goux,  61  Cal.  151. 

Corporation  is  presumed  to  have  power  to  purchase  and  hold  stock 
of  another  corporation,  p.  113. 

To  same  effect  in  Stockton  etc.  Bank  y.  Staples,  98  Cal.  192,  holding, 
under  facts,  corporation  presumed  to  have  power  to  purchase  and  hold 
land;  Kennedy  v.  California  etc.  Bank,  101  Cal.  497;  40  Am.  St.  Rep. 
70,  sustaining  power  of  national  bank  to  hold  stock  in  another  bank; 
Brown  y.  Board,  103  Cal.  634,  applying  rule  to  liability  of  municipal 
coporation  for  plans  furnished  and  adopted  by  it  for  school  building. 
Note  citations:  Denny  etc.  Co.  y.  Schram,  36  Am.  St.  Rep.  141,  on 
general  subject. 

Corporate  books  are  competent  to  proye  who  stockholders  were  when 
indebtedness  accrued,  p.  113. 

To  same  effect  in  ELnowles  y.  Sandercock,  107  CaL  636,  as  to  admis- 
sion of  stock  books,  supplemented  by  secretary's  testimony  as  to  cor- 
rectness; Borland  y.  Hayen,  13  Sawy.  571;  37  Fed.  Rep.  407,  holding 
liability  determined  according  to  such  books,  notwithstanding  unre- 
corded transfer. 

66  Cal.  113-114.    PARKER  y.  BERNAL. 

Action  on  Street  Assessment — ^Parties. — Where  owner  has  died  per- 
sonal representatives  are  the  only  necessary  defendants,  p.  114. 

To  same  effect  in  Phelan  y.  Dunne,  72  Cal.  231,  holding,  however,  heir 
to  be  only  necessary  defendant  where  assessment  not  made  till  after 
ancestor's  death. 

66  Cal.  114-115.    ERENBERG  ▼.  PETERS. 

Oral  Alteration  of  Written  Contract  is  invalid  if  not  executed,  p.  115. 

To  same  effect  in  Thompson  v.  Gomer,  104  Cal.  170,  43  Am.  St.  Rep. 
82,  as  to  agreement  changing  rate  of  interest  on  note;  Stockton  etc. 
Works  y.  Glens  eta  Co.,  121  Cal.  176,  but  holding  erecution  of  new 
contract  shown. 
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66  Cal.  116-117.  GILMAN  v.  CURTIS;  8.  C.  see  CURTISS  ▼.  BACH- 
MAN,  110  Cal.  436,  437,  52  Am.  St.  Rep.  112,  113,  action  on  injunc- 
tion bond  in  main  suit. 

Collateral  Security. — ^Assignment  of  Policy  as,  transfers  legal  title 
to  assignee  with  power  to  hold  it  until  advances  repaid,  p.  116. 

To  same  effect  in  Works  y.  Merritt^  105  Cal.  470,  as  to  assignment 
of  accounts,  and  further  holding  as  to  conflicting  rights  of  several  as- 
signees thereof;  McCarthy  v.  Mt.  Tecarte  etc.  Co.,  110  Cal.  691,  further 
holding  settlement  of  debtor  with  assignor  unavailing  after  notice  of 
assignment;  Widaman  v.  Hubbard,  88  Fed.  Rep.  812,  sustaining  right 
to  sue  in  own  name  subject  to  trust  for  surplus  of  proceeds  over  debt. 

Findings  will  not  Support  Judgment  when  indefinite,  uncertain  or 
inconsistent,  p.  117. 

To  same  effect  in  Learned  v.  Castle,  78  Cal.  460,  where  contradictory. 

66  Cal.  117-121.    CALKINS  v.  STEINBACH. 

Cotenant  has  Equitable  Lien  on  interests  of  the  others  for  moneys 
paid  to  redeem  from  foreclosure  sale,  p.  121. 

To  same  effect  in  Hayne  v.  Gould,  54  Fed.  Rep.  969,  as  to  necessary 
expenses  incurred  in  caring  for  property  pending  partition  suit;  Carson 
V.  Broady,  56  Neb.  653,  71  Am.  St.  Rep.  694,  holding  cotenant  entitled 
to  contribution  on  purchase  of  outstanding  title  or  encumbrance.  Note 
citations:  Curl  v.  Watson,  95  Am.  Dec.  767,  768,  and  Flack  v.  Gosnell, 
35  Am.  St.  Rep.  419,  on  general  subject. 

Enforcement  will  be  granted  by  decree  foreclosing  rights  of  other 
cotenants  if  money  is  not  repaid  by  specified  date,  p.  120. 

Overruled  in  Warner  v.  Freud,  138  Cal.  655,  holding  doctrine  of  "strict 
foreclosure"  not  applicable  in  this  state. 

66  Cal.  122-123.    GARLICE  v.  BOWERS. 

Fraudulent  Conveyances. — Declarations  of  Vendor  after  sale  are  in- 
admissible, p.  22. 

To  same  effect  in  President  etc.  v.  Merritt,  75  Fed.  Rep.  485,  on  point 
that  deed  cannot  be  affected  by  grantor's  subsequent  declaration  that 
it  was  her  will.  Note  citations:  Massey  v.  Gorton,  90  Am.  Dec.  300, 
on  evidence  in  creditor's  suits. 

66  Cal.  123-129.    EASTIN  v.  BANE  OF  STOCKTON.    56  Am.  Rep.  77. 

Malicious  Prosecution. — ^Probable  Cause  is  question  of  law  for  court, 
p.  126. 

To  same  effect  in  Ball  v.  Rawles,  93  Cal.  233,  27  Am.  St.  Rep.  183, 
discussing  various  instructions  in  such  action;  and  Sandell  v.  Sherman, 
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107  Cal.  394,  also  discussing  further  points  raised;  Gurley  v.  Tomkins, 
17  Colo.  448,  holding  probable  cause  shown,  and  Wright  v.  Ascheim, 
5  Utah,  491,  ruling  similarly  on  facts.  Denied  in  Lewton  v.  Hower,  35 
Fla.  65,  holding  question  one  of  mixed  law  and  fact.  Note  citations: 
Ross  ▼.  Hixon,  26  Am  St.  Rep.  141,  on  general  subject. 

Malicioiis  Prosecution. — Damages  cannot  include  counsel  fees  irrespec- 
tive of  reasonableness,  p.  125. 

To  same  effect  in  Burruss  v.  Hines,  94  Va.  420,  but  allowing  them 
when  reasonable. 

Malicious  Prosecution  lies  for  prosecution  of  civil  action,  although 
no  process  but  summons  issued,  p.  126. 

To  same  effect  in  Reay  y.  Butler,  69  Cal.  585,  denying  right  to  enjoin 
fraudulent  action  under  facts  stated;  Berson  v.  Ewing,  84  Cal.  92, 
holding  complaint  sufficient  and  further  as  to  statute  of  limitations  in 
such  action;  Pennsylvania  Co.  v.  Weddle,  100  Ind.  143,  discussing  lia- 
bility for  arrest  by  agent;  Kolka  v.  Jones,  6  N.  Dak.  465,  66  Am.  St. 
Rep.  617,  discussing  conflict  of  cases  on  subject;  Lipscomb  v.  Shofner, 
96  Tenn.  114,  although  mere  personal  service  of  process  had;  Brand  v. 
Hinchman,  68  Mich.  597,  13  Am.  St.  Rep.  368,  when  attachment  issued, 
but  not  levied;  McPherson  v.  Runyon,  41  Minn.  525,  16  Am.  St.  Rep. 
728,  as  to  malicious  replevin  suit,  although  present  plaintiff  recovered 
his  costs,  etc.,  therein;  Cooper  v.  Armour,  42  Fed.  Rep.  217,  but  denying 
right  of  action  for  preferring  accusation  before  magistrate  when  no 
warrant  issued  thereon;  Luby  v.  Bennett,  111  Wis.  621,  but  holding 
proof  of  termination  of  such  action  essential;  Wade  v.  National  Bank, 
114  Fed.  379,  holding  damages  awardable  for  injuries  to  business  and 
reputation  thereby.  Note  citations:  Clements  v.  Excavating  etc.  Co., 
1  Am.  St.  Rep.  412;  Ward  v.  Sutor,  8  Id.  607,  on  general  subject. 

66  Cal.  129.    BOTLE  ▼.  HITCHCOCK. 

Street  Assessments. — ^Irregularity  as  to  including  of  incidental  ex- 
penses IB  waived  by  failure  to  appeal  to  board  of  supervisors,  p.  129. 

To  same  effect  in  Blair  v.  Luning,  76  Cal.  136,  where  expenses  of  work 
not  performed  included;  Jennings  v.  Le  Breton,  80  Cal.  12,  as  to  im- 
proper approval  or  Acceptance  of  work  before  completion;  Frick  v.  Mor- 
ford,  87  Cal.  579,  as  to  improper  assessment  because  lot  partly  outside 
designated  district,  further  holding  that  such  appeal  should  be  taken 
by  contractor,  not  owner;  McVerry  v.  Boyd,  89  Cal.  310,  ae  to  improper 
apportionment  of  assessment;  Fanning  y.  Leviston,  93  Cal.  188,  as  to 
improper  grading  and  including  of  work  not  authorized;  McBean  v. 
Redick,  96  Cal.  193,  but  holding  no  appeal  necessary  when  contract 
entirely  invalid  because  not  according  to  resolution  of  intention;  Ferine 
y.  Forbush,  97  CaL  312,  as  to  improper  including  of  work  not  specified. 
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66  Cal.  130-136.     HILL  ▼.  WALL. 

Guardian's  Order  of  Sale. — ^Description  of  land  must  be  definite  and 
certain  in  itself,  without  referenoe  to  other  documents,  p.  132. 

To  same  effect  in  Northern  etc.  Co.  y.  Jordan,  87  Cal.  26,  5  Am.  St. 
Rep.  459,  as  to  verdict  and  judgment  in  ejectment,  holding  these  er- 
roneous for  imcertainty;  but  see  Hermann  y.  Likens,  90  Tex.  454,  where 
main  case  said  to  have  been  overruled  at  74  Cal.  468. 

66  CaL  136-137.    EIMPLE  ▼.  SXTPESIOR  COURT. 
Certiorari  is  barred  by  lapse  of  period  prescribed  for  appeal,  p.  137. 

Cited  in  concurring  opinion  McCue  ▼.  Superior  Court,  71  CaL  545,  as 
intimating  that  writ  wiU  lie  from  appealable  order  after  time  for  ap- 
peal has  expired — but  see  main  opinion,  contra. 

66  CaL  138-155.    PEOPLE  ▼.  GOLD  RUN  ETC.  CO.    56  Am.  Rep.  80; 
66  Cal.  155. 

Judicial  Notice  ineludes  n^^yigability  of  rivers  of  state,  p.  146.  See 
note  to  Lanfear  v.  Mestier,  89  Am.  Dec.  680. 

Deposit  of  Mining  Debris  in  navigable  stream  to  such  extent  as  to 
impede  navigation,  is  public  nuisance,  p.  147. 

To  same  effect  ^i|i  People  v.  Elk  River  etc.  Co.,  107  Cal.  220,  48  Am. 
St.  Rep.  124,  enjoining  pollution  of  river  from  maintaining  dairy;  Jacob 
V.  Day,  111  Cal.  578,  sustaining,  however  under,  section  2339,  Revised 
Statutes,  right  to  build  ditch  across  land  of  another  to  carry  off  such 
debris;  United  States  v.  North  Bloomfield  etc.  Co.,  81  Fed.  Rep.  252, 
sustaining  Debris  Act  (27  Stats,  at  Large,  p.  507) ;  People  v.  Russ,  132 
Cal.  105,  applying  rule  to  damming  of  sloughs  when  tributary  to  navig- 
able streams;  Carson  v.  Hayes,  39  Or.  104,  106,  upper  proprietors  have 
no  right  to  use  of  bed  of  stream  as  dumping-ground  for  their  mining 
refuse,  and  allow  it  to  be  carried  onto  land  of  lower  owners  to  their 
material  injury.  Note  citations:  McClintock  v.  Bryden,  63  Am.  Dec 
98,  and  Mills  Co.  ▼.  Smith,  30  Am.  St.  Rep.  552,  on  general  subject. 

Injunction  Against  Debris  Deposits  in  navigable  stream  may  be  asked 
jointly  against  all  participating  therein,  p.  150. 

To  same  effect  in  Montedto  Valley  Co.  v.  Santa  Barbara,  144  Cal. 
595,  noted  under  Hillman  v.  Newington,  57  Cal.  56;  Miller  v.  Highland 
Ditch  Co.,  87  Cal.  432,  433,  22  Am.  St.  Rep.  255,  256,  but  holding  erro- 
neous a  joint  judgment  for  damages  for  past  acts;  Saint  t.  Guerrerio 
17  Colo.  453,  31  Am.  St.  Rep.  323,  and  as  having  overruled  53  CaL  724; 
Fitzpatrick  v.  Mongomery,  20  Mont.  189,  63  Am.  St.  Rep.  626,  although 
such  mining  could  not  have  been  carried  on  in  another  manner;  Wood- 
ruff V.  North  Bloomfield  etc.  Co.,  18  Fed.  Rep.  796,  but  referring  to 
of  lower  court;  Union  etc.  Co.  t.  Dangberg,  81  Fed.  Rep.  89, 
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further  holding  as  to  nonjoinder  of  foreign  defendants  otherwise  neces- 
sary. Note  citations:  Tate  y.  Ohio  etc  Co.,  71  Am.  Dec.  313,  815,  and 
Mills  Co.  y.  Smith,  30  Am.  St.  Rep.  555,  on  general  subject. 

Bed  of  Navigable  Rivers  belong  to  state,  p.  151. 

To  same  effect  in  Packer  y.  Bird,  71  GaL  135,  holding  land  bounded 
by  riyer  to  extend  only  to  edge  of  stream;  United  States  y.  Mission 
Rock  Co.,  189  U.  S.  406,  grantee,  under  California  state  patent  of  sub- 
merged lands  in  San  Francisco  bay  had  good  title  to  all  premises  except 
Mission  Rock,  which  was  reserred  by  President's  order  of  1899. 

Navigable  Waters.— State  cannot  diyest  people  of  use  thereof,  p.  151. 

To  same  effect  in  Pacific  etc  Co.  y.  EUert,  64  Fed.  Rep.  434-437,  but 
sustaining  grant  of  tide  lands  free  from  easement  of  upland  owner. 

Prescriptioii — Public  Nniianced — ^Right  to  continue  cannot  be  acquired 
by  prescription,  p.  162. 

To  same  effect  in  Bowen  v.  Wendt,  103  Cal.  238,  as  to  deposit  of 
offal,  etc,  in  stream,  although  action  brought  by  private  person  for 
special  damage.  Note  citations:  Mills  Co.  v.  Smith,  30  Am.  St.  Rep. 
556,  657,  on  general  subject. 

Nuisances. — Attorney  General  may  institute  proceeding  in  name  of 
people  to  enjoin  further  continuance  of  debris  deposits,  p.  152. 

To  same  effect  in  People  v.  Beaudry,  91  Cal.  220,  as  to  action  to 
abate  nuisance  caused  by  obstructions  in  city  public  street;  People  y. 
Truckee  etc  Co.,  116  Cal.  402,  58  Am.  St.  Rep.  187,  as  to  action  to 
abate  nuisance  caused  by  deposit  of  sawdust,  etc,  in  stream,  although 
not  commenced  on  relation  of  private  person;  People  v.  Oakland  etc. 
Co.,  118  CaL  240,  as  to  action  to  quiet  title  to  lands  in  harbors  of  cities. 
Note  citations:  Tate  v.  Ohio  etc  Co.,  71  Am.  Dec.  314;  Mississippi  etc. 
Co.  V.  Smith,  30  Am.  St.  Rep.  554,  and  Steamboat  Co  v.  Wilmington 
etc  Co.  57  Id.  694,  on  general  subject. 

General  Citation. — ^Nolan  v.  New  Britain,  69  Conn.  684. 

66  CaL  155-157.    PEOPLE  v.  GOLD  RUN  ETC.  CO.    S.  C.  66  Cal.  138. 

Conditional  Judgment. — ^When  party  is  entitled  to  judgment  it  should 
not  provide  for  its  vacation  on  performance  of  stated  conditions,  p. 
156. 

To  same  effect  in  Quint  v.  McMullen,  103  Cal.  383,  action  to  quiet 
title,  sustaining  plaintiff's  right  to  appeal  therefrom,  although  in  his 
own  favor;  People  v.  Bank,  133  Cal.  109,  denying  power  to  modify 
Injunction  granted  on  final  judgment  "until  the  further  order"  of  the 
court;  Walsh  v.  Wallace,  26  Nev.  331,  where  all  parties  have  done  all 
things  necessary  for  appropriation  of  water,  and  it  is  not  claimed  plain- 
tiff had  appropriated  all  water,  decree  not  definitely  finding  amount  ap- 
propriated by  defendant  is  too  indefinite. 
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66  Cal,  157-161.    DUNNE  t.  DUNNE. 

Will. — ^Devisee  is  personally  liable  for  charges  on  his  devise  upon  its 
acceptance  by  him,  p.  159.  See  note  to  Brill  y.  Wright,  8  Am.  St.  Rep. 
723|  on  abatement  of  legacies. 

66  Cal.  161-163.    H06BS  ▼.  AMADOR  ETC.  CO. 

Injunction  will  lie  to  prevent  working  of  mine  when  debris  therefrom 
covers  lands  of  others,  p.  162. 

To  same  effect  in  Carson  v.  Hayes,  39  Or.  104,  following  rule;  Hooper 
y.  Dora  etc.  Co.,  95  Ala.  240,  as  to  noxious  deposits  on  agricultural 
lands  as  result  of  working  adjacent  coal  mines;  Fitzpatrick  v.  Mont- 
gomery, 20  Mont.  187,  63  Am.  St.  Rep.  625,  holding  owner  of  placer 
mine  liable  in  damages  for  improper  deposits  of  tailings. 

Injunction. — Order  modifying  will  be  affirmed  on  appeal  where  no 
abuse  of  discretion  is  shown,  p.  163. 

Cited  in  Wolf  y.  Board,  143  Cal.  334,  on  point  that  such  order  is  ap- 
pealable. 

66  Cal.  163-168.    TOMPKINS  y.  CLAT  STREET  R.  R.  CO. 

Negligence — ^Defendants. — ^Person  injured  by  collision  of  conveying 
vehicle  with  another  may  recover  from  either  or  both,  p.  164. 

To  same  effect  in  Doeg  v.  Cook,  126  Cal.  218,  77  Am.  St.  Rep.  175, 
noted  under  Van  Pelt  y.  Littler,  14  Cal.  194;  Carstesen  v.  Town,  67 
Conn.  435,  holding  town  and  railroad  company  jointly  liable  for  in- 
juries from  excavation  in  latter's  right  of  way;  Leavenworth  v.  Hatch, 
57  Kan.  60,  57  Am.  St.  Rep.  311,  on  point  that  negligence  of  conveying 
vehicle  cannot  be  imputed  to  passenger;  and  on  same  point  Randolph 
V.  O'Riordon,  155  Mass.  337;  Noyee  v.  Boscawen,  64  N.  H.  364,  10  Am. 
St.  Rep.  412,  and  Little  v.  Hackett,  116  U.  S.  379;  but  see  Dean  v. 
Railroad  Co.,  129  Pa.  St.  522,  15  Am.  St.  Rep.  736,  imputing  such  neg- 
ligence where  passenger  also  at  fault  (cited  in  note  to  New  York  eta 
Co.  v.  Steinbrenner,  54  Am.  Rep.  141;  Perez  y.  Railroad  Co.,  47  La. 
Ann.  1397);  Flaherty  v.  Railway  Co.,  29  Minn.  329,  12  Am.  St.  Rep. 
056,  as  to  collision  of  trains;  Becke  y.  Railway  Co.,  102  Mo.  549,  as  to 
collision  between  carrying  stage  and  railroad  oar,  when  suit  brought 
against  railway  company;  Railways  v.  Croskell,  6  Tex.  Civ.  App.  163, 
170,  applying  rule  to  liability  of  railroads  using  same  track  to  each 
other's  employees;  New  York  etc.  Co.  v.  Cooper,  85  Va.  942,  holding 
owner  of  tug  liable  for  collision  between  it  and  carrying  ferryboat; 
Sels  V.  Greene,  88  Fed.  Rep.  128,  sustaining  joinder  of  tort  feasors  when 
"actually"  united  in  act  complained  of.  Note  citations:  Carterville  y. 
Cook,  16  Am.  St.  Rep.  248,  on  imputed  negligence. 

Negligence. — ^Release  of  one  joint  tort  feasor  upon  setilement  oper« 
atea  as  release  of  the  other,  p.  166. 
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To  same  effect  in  Dawson  y.  Schloss,  93  Cal.  199,  holding,  however, 
separate  judgments  recoverable  against  each  as  long  as  one  is  not 
satisfied;  Butler  v.  Ashworth,  110  Cal.  619,  where  separate  suits  were 
brought  and  one  satisfied,  in  case  of  suits  for  same  injury  against  city 
and  its  street  superintendent;  Chetwood  v.  Bank,  113  Cal.  427,  holding 
action  by  stockholder  of  national  bank  against  directors  to  be  ex  delicto 
and  applying  rule;  Aigeltinger  v.  Whelan,  133  Cal.  113,  noted  under 
Urton  V.  Price,  57  Cal.  270;  Miller  v.  Beck,  108  Iowa,  578,  as  to  release 
of  one  of  several  creditors  who  have  wrongfully  attached;  Hartigan  v. 
Dickson,  81  Minn.  286,  as  to  release  to  railway  company  for  injury  done 
one  employee  by  another;  Abb  v.  Northern  Pac.  Ry.,  28  Wash.  433, 
release  of  one  joint  tort-feasor  releases  other,  though  parties  stipulate 
that  release  of  one  shall  not  release  other;  Denver  etc.  Co.  v.  Sullivan, 
21  Colo.  307,  further  holding  release  not  procured  by  fraud;  Seither  v. 
Traction  Co.,  125  Pa.  St.  403,  11  Am.  St.  Rep.  906,  although  negligence 
was  that  of  party  not  released  and  right  of  action  reserved. 

Carriers — Negligence. — ^Presumption  of  does  not  arise  as  to  v«hiclo 
colliding  with  that  carrying  plaintiff,  p.  165. 

Cited  in  Harrison  v.  Sutter  St.  Ry.  Co.,  134  Cal.  551,  holding  instruc- 
tion properly  refused;  Osgood  v.  Los  Angeles  etc.  Co.,  137  Cal.  282,  but 
holding  presumption  applicable  to  the  carrier. 

General  Citation. — ^Missouri  etc.  Ry.  Co.  y.  McWherter,  59  Kans.  351. 

66  OaL  168-171.    ODD  FELLOWS'  SAVINGS  BANK  y.  DEUPREY. 

Order  on  Motion  for  New  Trial  cannot  be  vacated  by  trial  court  un- 
less inadyertently  made,  p.  170. 

To  same  effect  in  Whitney  y.  Superior  Court,  147  Cal.  541,  where 
motion  for  new  trial  brought  up  ex  parte  by  opposing  counsel  and  with- 
out opportunity  for  moving  counsel  to  be  heard,  was  by  court  denied, 
court  could  on  ex  parte  showing  by  moving  party  vacate  order  and 
restore  motion;  Carpenter  v.  Superior  Court,  75  Cal.  597,  annulling  on 
certiorari  order  vacating  verdict  and  judgment  after  new  trial  denied; 
Brown  v.  Cline,  109  Cal.  159,  as  to  order  granting  new  trial  after  prior 
order  granting  it  only  upon  conditions,  where  these  have  not  been  ful- 
filled; Holtum  v.  Greif,  144  Cal.  525,  denying  right  to  eliminate  condi- 
tion originally  made  in  such  order;  Crosby  v.  North  Bonanza  etc.  Co., 
23  Xev.  75,  where  motion  was  submitted  before  statement  settled,  but 
upon  consent. 

66  Cal.  171-176.    TUEBNER  v.  CALIFORNIA  ETC.  CO. 

Actionable  Nuisance  includes  conduct  of  engine  house  of  railway 
company  so  as  to  interfere  with  comfort  of  adjoining  owner,  even  if 
done  under  municipal  franchise,  p.  173. 

To  same  effect  in  Sullivan  v.  Royer,  72  Cal.  250,  251,  1  Am.  St.  Rep. 
Notes.  Cal.  Rep.— 208. 
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63,  as  to  abating  misuse  of  smokestack;  McMenomy  y.  Baud,  87  CaL 
139,  as  to  abating  improper  conducting  of  brass  foundry,  but  holding 
findings  insufficient  and  injunction  too  broad;  Lind  v.  San  Luis  Obispo, 
109  CaL  343,  sustaining  right  of  private  citizen  under  facts,  to  abate 
public  sewer. 

66  Cal.  170-178.    BULL  ▼.  FORD. 

Fraudulent  Conveyanoe. — ^When  such  conyeyance  is  Toid  as  to  credi- 
tors they  may  leyy  as  if  no  conveyance  attempted,  p.  177. 

To  same  effect  in  Judson  v.  Lyford,  84  Cal.  508,  holding  debtors  legal 
title  conveyed  by  sale  under  such  levy;  First  Bank  v.  Maxwell,  123  Cal. 
371,  69  Am.  St.  Rep.  72,  sustaining  judgment  lien  on  such  property 
in  action  against  grantor;  Morrison  v.  Marker,  93  Fed.  696,  holding  legal 
title  acquired  by  execution  sale. 

Fraudulent  Conyeyance— Pleading. — Complaint  not  alleging  specific 
facts  as  to  fraudulent  intent  is  good  in  absence  of  special  demurrer. 
p.  178. 

To  same  effect  in  Sukeforth  v.  Lord,  87  Cal.  403,  as  to  similar  allega- 
tions in  answer  in  action  for  unlawful  attachment,  where  not  demurre  I 
to  and  no  objection  made  to  evidence  thereon. 

66  CaL  178-180.    TISCHLER  y.  CALIFORNIA  STC.  INS.  CO. 

Insurance. — Complaint  in  action  on  need  not  set  forth  application, 
when  verbal,  p.  179. 

To  same  effect  in  Connecticut  etc.  Co.  v.  McWhirter,  78  Fed.  Rep. 
447,  but  ruling  similarly  where  application  written. 

Action  on  Policy. — ^Defendant  is  confined  to  such  breaches  as  he  spec- 
ially aUeges,  p.  179. 

To  same  effect  in  Hong  Sling  v.  Insurance  Co.,  7  Utah,  444,  holding 
certain  evidence  as  to  defense  not  pleaded  immaterial,  although  not 
objected  to. 

66  Cal.  180-181.    MERRIFISLD  ▼.  LONGMIRE. 

Administrator  is  chargeable  with  compound  interest  for  use  of  estate 
funds  for  own  profit,  p.  181. 

To  same  effect  in  In  re  Eschrich,  85  Cal.  101,  applying  rule  to  guard- 
ian under  similar  facts;  Young's  Estate,  97  Iowa,  221,  charging  him  with 
simple  interest  for  failure  to  invest  funds;  and  see  In  re  Bicker's  Es- 
tate, 14  Mont.  188,  189,  holding  compound  interest  erroneous  under 
facts.  Note  citations:  Wells  v.  Walker,  99  Am.  Dec  298,  on  general 
subject. 

Probate  Law. — ^Appeal  cannot  be  taken  from  decree  of  distributicn 
by  administrator  as  such,  p.  182. 
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To  same  effect  in  Estate  of  Murphy,  145  Cal.  467,  executor,  as  such 
cannot  urge  that  petitioning  legatees  had  forfeited  rights  to  legacies 
because  of  alleged  violation  of  will  that  if  any  one  mentioned  therein 
should  contest  same,  he  should  take  nothing  imder  it;  In  re  Dewar's 
Estate,  10  Moiit.  425,  and  In  re  Phillips'  Estate,  18  Mont.  314,  cited 
under  Estate  of  Marrey,  65  GaL  287;  Schlegel  y.  Sisson,  8  6.  Dak.  478, 
as  to  executor's  appeal  from  order  directing  payment  of  insurance 
money  to  wife,  when  protected  from  creditors. 

66  CaL  182-184.    JESSEN  ▼.  SWBIGERT. 

Negligence — Municipal  Ordinance. — ^Violation  of  as  to  maintenance 
of  awnings  discussed,  p.  183. 

ated  in  Higgins  y.  Deeney,  78  Oal.  580,  discussing  evidence  as  to 
contributory  negligenee  in  action  for  injuries  suffered  from  team  driven 
at  unlawful  rate  of  speed. 

Owner  of  building  is  liable  for  injury  from  defective  awning  although 
building  leased,  when  awning  dangerous  and  owner  failed  to  repair, 
p.  183. 

To  same  effect  in  Louthan  v.  Hewes,  138  Oal.  119,  but  held  inapplica- 
bb  when  defect  was  not  due  to  owner's  act  nor  was  of  such  character 
as  to  charge  him  with  notice;  Kalis  v.  Shattuck,  69  Oal.  597,  600,  58 
Am.  Rep.  571,  673  (cited  in  Riley  v.  Simpson,  83  Cal.  218),  discussing 
general  rules  of  landlord's  liability,  and  holding  him  not  liable  under 
facts;  Davis  v.  Pacific  etc.  Co.,  107  Oal.  575,  48  Am.  St.  Rep.  161,  hold- 
ing landlord  under  facts  liable  to  tenanf^s  employee  for  injuries  caused 
by  unprotected  machinery  erected  by  former;  Stenberg  v.  Willcox,  96 
Tenn.  168,  holding  lessor  of  boardinghouse  liable  under  facts  to  lessee's 
boarder.  Note  citations:  Polack  v.  Pioche,  95  Am.  Dec.  124,  on  land- 
lord's liability. 

66  Cal.  184-186.    PEOPLE  ▼.  RIGHETTI. 

Talsus  in  Uno."— Instruction  need  not  use  "willfully"  false,  p.  185. 

Denied  in  Bonnie  v.  Earll,  12  Mont.  241,  holding  necessary  such  form 
or  its  equivalent;  Cameron  v.  Wentworth,  23  Mont.  78,  noted  under 
People  V.  Hicks,  53  Cal.  354.  Note  citations:  Robertson  v.  Dodge,  81 
Am.  Dec.  270,  on  general  subject. 

Imprisonment  for  unpaid  fine  may  be  ordered  in  all  cases,  under  sec- 
tion 1205,  Penal  Code,  p.  186. 

Overruled  in  Ex  parte  Rosenheim,  83  Cal.  389,  391  (and  see  Ex  parte 
Neustadt,  82  Cal.  274,  and  In  re  McDonald,  4  Wyo.  160,  but  distinguish- 
ing Rosenheim  case  under  local  statutes),  holding  section  not  applicable 
where  sentence  imposed  other  imprisonment  with  such  fine;  Roberts 
V.  HoweUs,  22  Utah,  394,  as  overruled  by  later  cases. 
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66  Cal.  187-188.    BEACH  v.  H0D6D0N. 

Venue. — Creditors'  Bill  to  set  aside  fraudulent  conveyance  need  not 
be  brought  where  land  situated,  p.  188. 

To  same  effect  in  Woodbury  v.  Nevada  etc.  Co.,  120  Cal.  466,  sustain- 
ing bringing  of  such  action,  and  appointment  of  receiver,  in  county  of 
defendant's  residence.  Note  citations:  Massey  v.  Gorton,  90  Am.  Dec. 
293,  on  object  of  such  actions. 

AppeaL — Order  striking  out  answer  is  not  appealable,  p.  188. 

To  same  effect  in  dissenting  opinion  Sharon  v.  Sharon,. 67  Cal.  201, 
as  to  order  on  divorce  suit  allowing  alimony  pendente  lite  and  attor- 
ney's fees,  main  opinion  holding  such  order  appealable. 

66  Gal.  189-191.    DORLAND  ▼.  BORLAND. 

Statute  of  Limitations  as  to  Loan  begins  to  run  from  time  of  loan 
where  no  date  for  repayment  stipulated,  p.  190. 

To  same  effect  in  Newhall  v.  Sherman,  124  Cal.  511,  noted  under 
Holmes  v.  West,  17  Cal.  623;  Campbell  v.  Roe,  32  Neb.  349,  holding  stat- 
ute to  run  in  favor  of  agent  failing  to  remit  money,  from  time  of  its 
receipt.  Distinguished  in  Curtiss  v.  Aetna  etc.  Co.,  90  Cal.  249,  25  Am. 
St.  Rep.  117,  distinguishing  between  rule  of  evidence  and  of  pleading 
as  to  presumption  that  such  debt  is  repayable  on  demand. 

66  Cal.  191-193.    LUNDY  v.  CENTRAL  PACIFIC  ETC.  CO.  56  Am.  Rep. 
100. 

Railroads. — ^Limited  Ticket  entitles  holder  to  passage  if  begun  within 
time  limited,  p.  193. 

Distinguished  in  Elliott  v.  Southern  Pacific  Co.,  145  Cal.  450..  where 
holder  of  limited  round  trip  ticket  prevented  from  making  return  trip 
by  railroad  strike  but  did  not  use  it  immediately  after  strike  ended 
nor  within  extension  granted,  he  is  properly  expelled  from  train  for 
non-payment  of  fare;  Gulf  etc  Co.  v.  Henry,  84  Tex.  685,  holding  ticket - 
holder  for  through  train  not  entitled  under  facts  to  passage  thereon 
after  limit  of  time  has  expired,  although  journey  began  within  such 
time  on  other  train;  Gulf  etc.  Co.  v.  Lorney,  85  Tex.  163,  166,  34  Am. 
St.  Rep.  790,  795,  ruling  similarly  as  to  limited  coupons  over  connecting 
carriers,  although  delay  caused  by  one  of  such  carriers;  cited  in  Mit- 
chell V.  Southern  Ry.  Co.,  77  Miss.  922,  but  hoiding  passenger  not  enti- 
tled to  transportation  under  facts  stated.  Note  citations:  Kent  v.  Rail- 
road Co.,  4  Am.  St.  Rep.  542,  on  construction  of  passage  tickets;  Illinois 
etc.  Co.  V.  O'Keefe,  61  Id.  102,  on  limited  tickets. 

66  Cal.  193-202.    WILLIAMS  v.  SANTA  CLARA  ETC.  ASSOCIATION. 

Appeal. — ^"Adverse  Parties'*  as  to  service  of  notice  includes  all  whose 
rights  may  be  affected  by  reversal,  p.  195. 


3317  Notes  on  California  Reporta.  66  Cal.  193-202 

To  same  effect  in  Johnson  v.  Phenix  Ins.  Co.,  146  Cal.  575,  where  ap- 
peal in  action  on  fire  policy  by  owner,  which  was  made  payable  to  mort- 
gagee, who  was  made  codefendant,  for  want  of  consent  to  be  coplain- 
tiff,  and  judgment  rendered  for  plaintiff,  out  of  which  judgment  amount 
due  mortgagee  ordered  paid,  appeal  by  insurance  company  dismissed 
where  notice  of  appeal  not  served  on  mortgagee;  Randall  v.  Hunter,  69 
Cal.  82,  holding  service  unnecebdary  on  defaulting  defendant  where  ap- 
peal taken  by  codefendant  after  trial;  and  Hinkel  v.  Donohue,  88  Cal. 
598,  ruling  similarly  as  to  service  on  defendants  as  to  whom  action 
was  dismissed  by  plaintiff;  but  see  Harper  v.  Hildreth,  99  Cal.  267, 
ruling  contra  as  to  service  on  codefendants  on  appeal  by  plaintiff  from 
order  of  dismissal  as  to  other  defendants;  Millikin  v.  Houghton.  75  Cal. 
541,  holding  service  necessary  on  all  judgment  debtors  in  appeal  by 
creditor  from  order  quashing  writ  of  execution  on  motion  of  part  of 
such  debtors;  Toy  v.  San  Francisco  etc.  Co.,  75  Cal.  544,  ruling  similarly 
as  to  service  on  pa^rties  sought  to  be  substituted  as  defendants  on  motion 
of  original  defendant,  and  on  whom  notice  served,  on  appeal  by  defend- 
ant from  order  denying  substitution;  In  re  Castle  Dome  etc.  Co.,  79  Cal. 
249,  ruling  similarly  as  to  service  on  insolvent,  who  has  defaulted,  on 
appeal  by  petitioning  creditors  from  order  dismissing  proceedings;  Bul- 
lock y.  Taylor,  112  CaL  149,  ruling  similarly  as  to  service  on  codefend- 
ants on  defendants'  appeal  from  order  granting  nonsuit  as  to  them; 
Vincent  y.  Collins,  122  Cal.  390,  ruling  similarly  as  to  service  on  insol- 
vent's assignee  on  appeal  by  former  from  foreclosure  decree. 

Mechanics'  Liens. — ^'^ining  Claim"  does  not  include  tract  of  mineral 
land  on  which  mines  have  been  opened,  p.  198. 

To  same  effect  in  Johnson  v.  Cal.  etc.  Co.,  127  Cal.  287,  defining  "min- 
ing groimd"  under  Statutes  of  1880,  page  131;  Malone  v.  Big  Flat  etc. 
Co.,  76  Cal.  583,  sustaining,  however,  joinder  of  separate  liens  on  dif- 
ferent adjoining  placer  mines  owned  by  same  person  and  operated  as 
one  mine;  Bewick  v.  Muir,  83  Cal.  372,  where  explained,  holding  lien 
not  to  extend  to  adjacent  nonmineral  land  but  notice  not  vitiated  by 
such  inclusion;  but  see  Morse  v.  De  Ardo,  107  Cal.  623,  625,  626,  overrul- 
ing last  case  and  holding  "mining  claim"  not  to  extend  to  land  under 
agricultural  patent  although  containing  mine;  Argonaut  etc.  Co.  v.  Ken- 
nedy etc.  Co.,  84  Fed.  Rep.  2,  but  holding  action  for  trespass  on  mining 
claim  not  within  jurisdiction  of  federal  courts. 

Mechanics'  Liens. — Notice  under  section  1192,  Code  of  Civil  Procedure, 
does  not  apply  to  work  on  mining  claim,  p.  200. 

To  same  effect  in  Jurgenson  v.  Diller,  114  Cal.  493,  55  Am.  St.  Rep. 
85,  as  to  "drifting"  in  mining  tunnel;  Reese  v.  Bald  Mt.  etc  Co.,  133 
Cal.  289,  holding  section  inapplicable  in  case  of  labor  done  by  miner 
in  a  mine. 

Mortgage  is  merely  lien  and  passes  no  estate  or  interest  except  for 
purposes  of  taxation,  p.  201. 
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To  same  effect  in  In  re  McConnell,  74  Cal.  218,  holding,  howeirer, 
order  authorizing  mortgage  by  executor  to  be  an  order  "directing  con- 
veyance of  real  property"  within  section  963  Code  of  Civil  Procedure; 
and  Tolman  v.  Smith,  74  Cal.  349,  holding  mortgage  to  be  a  "convey- 
rnce"  within  sections  1186,  etc..  Civil  Code;  Savings  etc  Society  v. 
L/fcKoon,  120  Cal.  179,  on  point  that  corporation  mortgagee  does  not 
"hold"  the  property  under  section  299,  Civil  Code. 

Mechanic's  Lien. — Notice  of  nonresponsibility  need  not  be  given  by 
prior  mortgagee,  p.  201. 

Cited  in  Capital  etc.  Co.  v.  Ryan,  34  Or.  80,  oonstruing  simQar  local 
statute.    See  note  61  Am.  Dec.  700. 

Statute  of  Limitations. — ^Absence  from  state  by  mortgagor  does  not 
suspend  statute  as  to  subsequent  lienholders,  p.  205. 

Cited  in  Brandenstein  v.  Johnson,  140  Cal.  32,  noted  under  Lord  v. 
Morris,  18  Cal.  490. 

General  Citations. — ^Kells  v.  Nelson  Tenny  Lumber  Co^  74  Minn.  10; 
Winsor  v.  Bridges,  24  Wash.  548. 

66  Cal.  202-209.    WATT  ▼.  WRIGHT. 

Statutory  Construction. — Constitution  does  not  apply  to  action  begun 
before  its  adoption,  p.  204. 

To  same  effect  in  Jungk  v.  Holbrook,  15  Utah,  211,  62  Am.  St.  Rep. 
925,  as  to  provisions  regarding  change  of  venue. 

Statue  of  Limitations^-Absenoe  from  State. — Successive  absences  are 
to  be  lumped  in  determining  period  of  suspension,  p.  205.  See  note  to 
Langdon  v.  Doud,  83  Am.  Dec  645. 

Statute  of  Limitations. — ^Absence  of  mortgagor  from  state  does  not 
suspend  statute  as  to  subsequent  lienholders,  p.  205.  See  note  to  Leeds 
etc.  Co.  V.  Haworth,  60  Am.  St.  Rep.  205,  207. 

Attachment  of  Realty,  if  unoccupied,  is  void  if  copies  are  not  posted 
as  prescribed  by  statute,  p.  208. 

To  same  effect  in  Schwartz  v.  Cowell,  71  Cal.  306,  holding  levy  void 
where  such  copies  not  left  with  occupant  or  posted,  and  on  same  point. 
Bank  v.  West,  67  Miss.  737;  Head  v.  Daniels,  38  Kan.  10,  but  holding 
return  sufficient  and  aided  by  presumptions  of  regularity;  Williams  v. 
Olden,  7  Idaho,  148,  service  of  copies  of  writ  of  attachment  and  notice 
thereof  on  owner,  who  is  not  an  occupant  of  land,  is  insufficient;  First 
Nat.  Bank  v.  Sonnelitner,  6  Idaho,  27,  notice  of  levy  of  attachment  ra- 
quired  to  be  filed  in  recorder's  office  must  describe  property  sufficiently 
to  identify  property  so  that  purchaser  can  tell  from  notice  itself  what 
property  he  is  buying. 

Attachment. — ^Return  is  conclusive  as  to  what  acts  were  done  In  levy, 
pw  208. 
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To  same  effect  in  Bnisie  v.  Qates,  80  Cal.  467,  on  stare  decisis,  hold- 
ing general  return  insufficient  but  admitting  parol  evidence  to  supply 
omissions;  and  see  on  last  point  Rudolph  y.  Saunders,  111  Cal.  236, 
holding  return  insufficient  to  show  valid  levy  on  personalty  capable  of 
manual  delivery  and  sustaining  verdict  as  to  validity  under  contradict- 
ing evidence. 

66  Cal.  209-210.    LEWIS  ▼.  SOUTH  PACIFIC  COAST  R.  R.  CO. 

Venne^— Corporation  cannot  have  transferred  to  county  of  its  resi- 
dence action  brought  in  county  where  injury  inflicted,  p.  210. 

To  same  effect  in  National  Bank  v.  Superior  Court,  83  Cal.  496,  on 
point  that  corporation  cannot  demand  such  transfer  as  matter  of  right; 
and  see  Trezevant  v.  Strong  Co.,  102  Cal.  49,  discussing  both  cases  and 
sustaining  denial  of  change  from  county  where  goods  sold  to  corpora- 
tion; Brady  v.  Times  etc.  Co.,  106  Cal.  58,  holding,  however,  right  to. 
retain  action  for  libel  against  corporation  in  county  other  than  residence 
waived  by  joinder  of  other  nonresident  defendants;  Miller  v.  Kern  etc. 
Co.,  134  Cal.  588,  589,  applying  rule  to  action  for  breach  of  contract; 
Tingley  v.  Times-Mirror  Co.,  144  Cal.  206,  on  point  that  section  16  of 
article  12  of  constitution  includes  actions  for  tort. 

66  Cal.  210-212.    HOBART  v.  TILLSON. 

Prohibition  will  not  lie  against  ministerial  acts,  p.  212. 

To  same  effect  in  State  v.  Superior  Court,  15  Wash.  674,  56  Am.  St. 
Rep.  911,  but  granting  writ  against  unauthorized  appointment  of  re- 
ceiver; Winsor  v.  Bridges,  24  Wash.  548,  noted  under  Farmers'  Union 
Y.  Thresher,  62  Cal.  407. 

66  Cal.  216-217.    MXTLLER  ▼.  JEWELL. 

Replefvin. — Verdict  is  insufficient  that  coven  only  part  of  property, 
p.  227. 

To  same  effect  in  Ryan  v.  Fitzgerald,  87  Cal.  347,  holding,  however, 
such  verdict,  if  for  plaintiff,  sufficient  as  res  adjudicata  as  to  balance 
of  property  in  favor  of  defendant.  Distinguished  in  Selvester  v.  United 
States,  170  U.  S.  264,  265,  holding  criminal  verdict  sufficient  although 
stating  disagreement  as  to  one  of  four  counts  of  indictment. 

66  Cal.  218-223.    TRUETT  ▼.  ADAMS. 

Deed. — ^Description  of  land  by  general  name  by  which  it  is  known  is 
sufficient,  p.  219. 

To  same  effect  in  Schuyler  v.  Broughton,  76  Cal.  527,  as  to  description 
of  subdivision  of  official  survey  in  homestead  declaration;  Burnett  v. 
Kullak,  76  Cal.  536,  as  to  contract  to  convey  the  ''Callis  tract";  House 
▼.  Jackson,  24  Or.  97,  where,  in  addition,  certain  deeds  were  referred  to. 
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Description  in  Deed. — ^Intention  of  parties  is  to  be  gathered,  when  am- 
biguous, from  their  then  position  and  surrounding  circumstances,  p. 
221. 

To  same  effect  in  Thompson  v.  Motor  etc.  Co.,  82  CaL  501,  admitting 
parol  evidence  therefor,  and  on  same  point  Arambula  v.  Sullivan,  80 
Tex.  618;  Hill  v.  McKay,  94  Cal.  20,  construing  logging  contract  accord- 
ing to  acts  of  parties  under  it,  and  on  same  point  Emery  v.  Three 
Rivers,  78  Mich.  452;  Scott  v.  Michael,  129  Ind.  254,  stating  general 
rules  of  construction;  Shreve  v.  Copper  Bell  etc.  Co.,  11  Mont.  324,  as 
to  deed  of  mining  claim. 

Division  Line  between  contiguous  tracts  may  be  fixed  either  by  ex- 
press agreement  or  long  acquiescence,  p.  223. 

To  same  effect  in  Hughes  v.  Wheeler,  76  Cal.  234,  sustaining  instruc- 
tions as  to  estoppel  by  acquiescence;  Helm  y.  Wilson,  76  Cal.  485, 
holding  agreement  as  to  line  binding  irrespective  of  any  dispute  as  to 
its  location. 

66  Cal.  223-228.    SALISBURY  ▼.  SHIRLEY. 

Landlord  and  Tenant. — ^Death  of  Joint  Lessor  enables  other  to  sue  in 
own  name  for  damages  for  breach  of  covenant,  p.  225. 

To  same  effect  in  Ralph  v.  Lomer,  3  Wash.  St.  411,  where  surviyor 
was  also  executor  and  sole  legatee  of  other. 

Assignment  of  Lease  subjects  lessee's  assignee  to  all  covenants  there- 
of, p.  225. 

Cited  in  Summerville  y.  Kelliher,  144  Cal.  160,  applying  rule  to  trustee 
of  lessee  in  bankruptcy  and  execution  purchaser  of  leasehold  interest. 
See  note  10  Am.  St.  Rep.  559,  560. 

Judicial  Notice  embraces  use  of  '*dolls."  for  dollars,  p.  226. 
Cited  in  Dages  v.  Brake,  125  Mich.  66,  84  Am.  St.  Rep.  557,  stating^ 
general  rules  as  to  interpretation  of  abbreviations. 

Findings. — Appellate  court  cannot  presume  or  assume  other  facts 
from  facts  found,  p.  228. 

To  same  effect  in  Bull  v.  Bray,  89  Cal.  292,  on  point  that  ultimate 
fact  must  be  foimd  unless  necessarily  following  from  probative  facta 
found. 

66  Cal.  228-230.    PEOPLE  ▼.  VILLARINO. 
Assault  to  Murder. — ^Information  held  sufficient,  p.  229. 

To  same  effect  in  Territory  v.  Layne,  7  Mont.  230,  sustaining  similar 
information. 

Information. — Irresnlaritiea  in  cannot  be  reached  on  motion  for  amai 
of  judgment,  p.  230. 
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Cited  in  People  v.  Rodley,  131  CaL  250,  noted  und<er  People  v.  Swea- 
son,  49  Cal.  388. 

Arraignment — ^Right  to  ConnseL-  -Information  under  section  987« 
Penal  Code,  need  not  be  given  prior  to  arraignment,  p.  229. 

Cited  in  People  v.  Miller,  137  Cal.  645,  further  holding  compliance 
with  the  statute  shown  by  the  record. 

66  Cal.  235-236.    PEOPLE  v.  LARUE. 

Change  of  Venue. — ^Affidavit  of  Merits  is  insufficient,  that  defendant 
has  stated  'liis  case,"  etc.,  p.  236. 

To  same  effect  in  Palmer  v.  Barclay,  92  Cal.  201,  ruling  similarly 
aa  to  affidavit  stating  "all  the  facts  constituting  the  defense." 

Change  of  Venne. — ^Affidavit  of  Merits  may  be  made  by  one  of  the 
defendants,  p.  236. 

To  same  effect  in  McSherry  v.  Pennsylvania  etc.  Co.,  97  Cal.  642, 
sustaining  affidavit  stated  expressly  to  have  been  made  on  behalf  of 
aR  and  reciting  that  all  had  done  necessary  acts. 

66  CaL  241-243.    ESTATE  OR  ROSE. 

Goardian  of  Minors  may  contest  account  of  administrator  of  esta^^e 
'wherein  wards  are  interested,  notwithstanding  appointment  of  attorney 
for  minors  therein,  p.  242. 

IMstinguished  in  concurring  opinion  Estate  of  Callaghan,  119  Cal.  577, 
denying  right  of  guardian  to  appeal  in  own  name  from  decrees  on  ap- 
plication for  partial  distribution  in  such  estate. 

66  CaL  243-247.    WILSON  v.  HASTINGS. 

Probate  Sale  is  void  unless  petition  substantially  states  statutory 
requirements,  p.  246. 

To  same  effect  in  Estate  of  Cook,  137  Cal.  188-191,  noted  under  Estate 
of  Smith,  51  CaL  563,  and  Stuart  v.  Allen,  16  Cal.  473;  Scarf  v.  Aldrich, 
97  Cal.  368,  33  Am.  St.  Rep.  196,  holding  sale  valid,  however,  under 
facts,  although  description  defective;  Hubermann  v.  Evans,  46  Neb.  791, 
but  holding  title  of  purchaser  at  guardian's  sale  good  as  against  col- 
lateral attack  although  land  not  specifically  described. 

66  CaL  247-251.    TELL  v.  GIBSON. 

Married  Woman  cannot  Sue  Alone  for  injuries  sustained  by  her,  p. 
248. 

To  same  effect  in  Martin  v.  S.  P.  Co.,  130  Cal.  287,  permitting  recov- 
ery by  husband  for  necessary  labor  and  services  substituted  for  those 
performed  by  wife;  McFadden  v.  Santa  Ana  etc.  Co.,  87  Cal.  468,  on 
point  that  husband's  contributory  negligence  will  defeat  suit  by  both 


66  Cal.  253-259  Notes  on  California  Reports.  3322 

• 

for  such  injury;  Redfiield  v.  Oakland  etc  Co.,  110  Cal.  290,  distinguishing 
and  discussing  right  of  action  by  "heirs"  for  death  of  wife;  McKune  v. 
Santa  Clara  etc.  Co.,  110  Cal.  487,  on  point  that  husband  cannot  sue 
alone  for  damages  for  injuries  suffered  by  wife,  other  than  consequential 
damages  to  himself. 

Injury  to  Wife. — Evidence  of  loss  of  services  to  husband  is  inadmissi- 
ble where  no  such  damage  claimed,  p.  250. 

Distinguished  in  Healy  v.  Visalia  etc.  Co.,  101  Cal.  593,  admitting 
evidence  of  inability  to  do  household  work  to  show  extent  and  char- 
acter of  physical  injury  suffered. 

66  Cal.  253-259.    OLD  SAUCELITO  ETC.  CO.  v.  COMMERCIAL  ETC. 
CO. 

Insurance  Policy— Conditions  Precedent. — Stipulation  for  submissicm 
to  arbitration  in  case  of  dispute  on  loss,  if  not  intended  to  deprive 
courts  of  jurisdiction,  creates  this  a  condition  precedent  to  action  on 
policy,  p.  256. 

To  same  effect  in  Adams  v.  Insurance  Co.,  70  Cal.  201,  and  Chipewa 
etc.  Co.  V.  Phenix  etc.  Co.,  80  Mich.  121,  ruling  similarly  as  to  stipula- 
tion; and  on  same  point  Carroll  v.  Qirard  etc.  Co.,  72  Cal.  301,  holding 
further  that  award  made  determines  amount  for  which  suit  should  be 
brought;  California  Annual  Conference  v.  Seitz,  74  Cal.  292,  discussing 
differences  between  various  submissions  to  arbitration  and  holding 
agreement  to  be  bound  as  to  value  by  appraisement  of  others  not  such 
submission;  Case  v.  Insurance  Co.,  82  Cal.  270,  holding  such  stipulation 
not  operative  where  number  of  arbitrators  and  mode  of  selection  is  not 
definitely  fixed;  Famum  v.  Phoenix  etc.  Co.,  83  Cal.  263,  17  Am.  St. 
Rep.  246,  holding,  however,  submission  waived  by  company  under  facts; 
Niagara  etc.  Co.  v.  Bishop,  154  111.  16,  45  Am.  St.  Rep.  108,  further  dis- 
cussing rights  under  such  arbitration  clause;  Prader  v.  Accident  Associa- 
tion, 95  Iowa,  161,  but  holding  void  a  clause  making  such  arbitration 
final  and  conclusive,  and  on  same  point  Braddy  v.  Insurance  Co.,  115 
N.  C.  355;  Zalisky  v.  Home  etc.  Co.,  102  Iowa,  620,  holding  action  pre- 
mature for  noncompliance  by  assured;  McNees  v.  Insurance  Co.,  61  Mo. 
App.  340  (and  see  S.  C.  69  Id.  238),  holding  such  clause  valid  as  to  esti- 
mation of  loss  or  damage;  Randall  v.  American  etc.  Co.,  10  Mont.  353, 
354,  24  Am.  St.  Rep.  59,  60,  sustaining  validity  of  such  clause,  but  hold- 
ing arbitration  waived  whe.i  insurer  had  not  demanded  it;  Sutro  etc 
Co.  V.  Mining  Co.,  19  Nev.  128,  but  holding  rule  inapplicable  to  contract 
(not  of  insurance)  sued  on;  Phoenix  Ins.  Co.  v.  Camahan,  63  Ohio  St. 
270,  holding  submission  a  necessary  prerequisite  under  facts  stated; 
Hong  Sling  v.  Insurance  Co.,  8  Utah,  141,  discussing  limitation  of  suit 
on  policy  with  such  clause;  and,  ruling  similarly,  Laflin  v.  Chicago  etc 
Co.,  34  Fed.  Rep.  863,  holding  mere  executory  agreement  to  arbitrate 
as  to  damages  in  condemnation  not  operative  as  disoontinuance  of  ao- 


8323  Notes  on  Oalifomia  Reports.  66  Gal.  259-270 

tion  therefor.    Note  citations:  Utter  ▼.  Insurance  Co.,  8  Am.  St.  Bep. 
922,  on  general  subject. 

66  Gal.  259261.    BRISWALTER  v.  PALOMARBS. 

Evidence. — ^Declarations  of  Grantor  after  sale  are  inadmissible  as 
against  grantee,  p.  261 

To  same  effect  in  Ross  y.  Wellman,  102  Gal.  6,  as  to  fraudulent  in- 
tent in  sale.  Note  citations:  Massey  v.  Gorton,  90  Am.  Dec.  300,  on 
general  subject. 

Reopening  Case  for  Farther  Evidence  is  within  court's  discretion,  p. 
261. 

To  same  effect  in  San  Francisco  Breweries  v.  Schurts,  104  Gal.  428, 
sustaining  denial  of  application  therefor,  under  facts. 

66  Gal.  262-264.    EX  PARTE  FINLEY. 
Forgery  Inclndes  certified  copy  of  divorce  decree,  p.  263. 

Gited  in  People  v.  McGlade,  139  GaL  69,  applying  rule  to  demand  os 
treasury.     See  note  8  Am.  St.  Rep.  467. 

Forgery. — ^Indictment  need  not  expressly  allege  existence  of  every 
fact  whose  existence  is  assumed  in  forged  instrument,  p.  263. 

To  same  effect,  sustaining  respective  indictments,  in  People  v.  Todd,  77 
Gal.  466,  as  to  forgery  of  will;  People  v.  Bibby,  91  Gal.  474,  475,  as  to  re- 
quisition order  of  school  trustees;  People  v.  Monroe,  100  Gal.  666,  38  Am. 
St.  Rep.  324,  on  point  that  assignment  of  teacher's  unearned  salary 
is  subject  to  be  forged  although  contrary  to  public  policy. 

66  Gal.  266-270.    POLACK  ▼.  GURNES.    8.  G.  CHAPMAN  v.  POLACK 

70  Gal.  492. 

Bill  of  Exceptions — Specifications. — ^When  findings  not  attacked  there- 
in, facts  found  are  accepted  as  conclusively  established,  p.  267. 

To  same  effect  in  Malone  v.  Del  Norte  Go.,  77  Gal.  218;  Miller  v. 
Wade,  87  Gal.  410,  on  point  that  order  denying  nonsuit  is  not  reviewable 
unless  assigned  or  specified  as  error. 

Action  to  Quiet  Title  is  equitable,  p.  267. 

To  same  effect  in  Benson  v.  Shotwell,  87  Gal.  60,  holding  relief  in  such 
action  dependent  on  maxim  that  one  seeking  equity  do  equity;  Doe  v. 
Waterloo  etc.  Go.,  43  Fed.  Rep.  222,  as  to  such  action  brought  under 
section  2326  Revised  Statutes.  Approved  in  Montana  Ore  etc.  Go.  v. 
Boston  etc.  Min.  Go.,  27  Mont.  309,  defendant  in  action  to  determine 
adverse  claim  to  realty  not  entitled  to  jury. 

Action  to  Quiet  Title. — Possession  may  be  awarded  therein  to  plain- 
tiff who  was  turned  out  of  possession  pending  suit,  p.  268. 
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To  same  effect  in  Kitts  ▼.  Austin,  83  Oal.  172,  sustaining  award  of 
possession  to  defendant  in  such  suit  when  out  of  possession. 

Waiver  of  right  of  jury  trial  held  shown  under  facts  stated,  p.  269. 

Cited  in  People  y.  Hawkins,  127  Cal.  374,  noted  under  People  v. 
Romero,  18  Cal.  89. 

66  Cal.  271-278.    PEOPLE  v.  GRAY. 

Embezzlement. — ^Evidence  of  other  acts,  similar  to  that  charged,  is 
admissible  to  prove  guilty  knowledge  and  criminal  intent,  p.  274. 

To  same  effect  in  dissenting  opinion  People  v.  O'Brien,  66  Oal.  005 
(but  see  second  dissenting  opinion,  606),  main  opinion  denying  right 
to  cross -examine  defendant  thereon  when  not  included  in  his  direct  ex- 
amination; People  v.  Cunningham,  66  Cal.  671 — ^larceny — admitting  evi- 
dence of  another  larceny  and  stating  general  rules  as  to  such  admissi- 
bility (but  see  Smith  v.  State,  17  Neb.  362,  rejecting  similar  evidence) ; 
People  V.  Neyce,  86  Cal.  395,  People  v.  Cobler,  108  Cal.  543,  as  to  similar 
acts  of  embezzlement;  and  on  same  point  Stanley  v.  State,  88  Ala.  158, 
where  jury  instructed  to  consider  such  evidence  merely  as  proof  of 
intent,  and  Edelhoff  v.  State,  5  Wyo.  28,  but  holding  verdict  errone- 
ous where  amount  thereof  included  all  such  other  moneys  embezzled; 
People  V.  Bibby,  91  Cal.  476,  ae  to  similar  forgeries  in  line  of  systematic 
course  of  conduct;  People  v.  Smith,  106  Cal.  81,  as  to  murder  of  an- 
other person,  when  both  occurred  at  same  time  and  place  and  appar- 
ently 8«uie  transaction.  Note  citations:  Calkins  v.  State,  98  Am.  Dec. 
132,  on  proof  of  intent;  pp.  163,  171,  on  proof  of  similar  acts;  p.  169, 
on  embezzlement  of  public  moneys.  Distinguished  in  People  v.  Carpen- 
ter, 136  Cal.  394,  noted  under  People  v.  Barnes,  48  Oal.  551. 

Embezzlement. — ^Information  under  section  604  Penal  Code  held  suf- 
ficient, p.  274. 

Cited  in  People  v.  January,  77  Cal.  182,  sustaining  indictment  under 
section  508  Penal  Code;  State  v.  Trolson,  21  Nev.  422,  sustaining  indict- 
ment in  words  of  statute. 

Extradition. — ^Trial  can  be  had  only  for  crime  on  which  extradition 
based,  p.  274.    See  note  to  State  v.  Hall,  10  Am.  St.  Rep.  208. 

Failure  to  Give  Instructions  on  particular  point  is  not  error  when  not 
requested,  p.  276. 

Cited  in  State  v.  Simas,  25  Nev.  447,  noted  under  People  v.  Collins, 
48  Cal.  277;  People  V.  Christensen,  85  Cal.  571,  as  to  reasonable  doubt. 

66  Cal.  281-287.    SAVINGS  AND  LOAN  SOCIETT  v.  DEERING. 

Trustee's  Deed. — Recitals  are  prima  facie  evidence  of  their  truth,  p. 
284. 

To  same  effect  in  Mersfelder  ▼.  Spring,  139  Cal.  695,  noted  under 
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Sprague  v.  Edwards,  48  Cal.  239;  Carioo  y.  Kling,  11  Oolo.  App.  351,  aa 
to  recitals  of  compliance  with  legal  requieites  of  sale;  Naugher  v. 
Sparks,  110  Ala.  676,  as  to  auctioneer's  deed  on  foreclosure  sale;  Luns- 
ford  y.  Speaks,  112  N.  C.  613,  as  to  mortgagee's  deed  on  sale  under  pow- 
er. Note  citations:  Tyler  y.  Herring,  19 .Am.  St.  Rep.  293,  297,  on  general 
subject. 

Trust  Deed  to  secure  debt  passes  legal  title  with  power  to  sell  and 
encumber  property  conveyed,  p.  287. 

To  same  effect  in  Savings  etc.  Society  v.  Burnett,  106  Cal.  528,  on 
point  that  such  deeds  are  valid,  and  holding  instrument  not  to  be 
mortgage,  and  on  same  point  Sacramento  Bank  v.  Alcorn,  121  Cal.  382, 
following  prior  decisions  on  stare  decisis.  Distinguished  in  Brown  v. 
Bryan,  6  Idaho,  16,  trust  deed  to  secure  given  debt  payable  at  speci- 
fied time  is  a  mortgage,  and  cannot  be  foreclosed  by  notice  and  sale 
under  power  of  sale  in  trust  deed. 

66  Gal.  288-291.    PEOPLE  ▼.  CITY  OF  RIVERSIDE. 

Municipal  Corporationc — ^Usurpation  of  Franchise. — ^Action  may  be 
brought  against  corporation  by  name,  p.  289. 

To  same  effect  in  People  v.  Stanford,  77  Cal.  368,  holding,  however, 
that  in  case  of  private  corporation  such  action  must  be  brought  against 
individual  corporators,  and  further  holding  as  to  sufficiency  of  answer; 
People  V.  Gunn,  85  Cal.  244,  on  point  that  city  is  proper  codefendant  in 
action  to  oust  mayor  based  on  invalidity  of  its  incorporation;  Horn- 
brook  V.  Elm  Grove,  40  W.  Va.  551,  552,  but  doubting  right  to  judicially 
declare  forfeiture  of  town  charter  under  local  statutes.  Distinguished 
under  local  statutes  in  People  v.  Spring  Valley,  129  HI.  176,  holding 
such  suit  to  be  admission  of  corporate  existence. 

Municipal  Corporation. — Formation  of  is  invalid  unless  statutory  re- 
quirements complied  with,  p.  291. 

To  same  effect  in  Page  v.  Board,  85  Cal.  64,  as  to  want  of  proper 
number  of  signatures  to  petition  to  supervisors;  People  v.  Gunn,  85 
Cal.  246,  as  to  various  defects  stated,  further  holding  constitutional 
requirements  as  to  freeholders'  elections  mandatory. 

66  Cal.  291-292.    HELM  y.  CHAPMAN. 

Mechanics'  Liens. — ^"Structure"  includes  mining  shaft,  p.  292. 

To  same  effect  in  Silvester  v.  Coe  etc.  Co.,  80  Cal.  512  (cited  in  Wil- 
liams v.  Mountaineer  etc.  Co.,  102  Cal.  142),  further  holding  whole 
claim  subject  to  lien,  and  Williams  v.  Mountaineer  etc.  Co.,  102  Cal. 
141,  on  same  point  as  to  mill  and  other  improvements  on  such  claim, 
and  see  on  same  points  Hines  v.  Miller,  122  Cal.  519;  Forbes  v.  Elec- 
tric Co.,  19  Or.  62,  20  Am.  St.  Rep.  794,  as  to  poles  for  transmission  of 
electricity.    Distinguished  in  Pennsylvania  etc.  Co.  y.  Potts   etc.   Co., 
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63  Fed.  Rep.  14,  as  to  construction  of  railroad,  but  see  New  England 
etc.  Co.  y.  Oakwood  etc.  Co.,  75  Fed.  Rep.  166,  distinguishing  this  case. 
Distinguished  in  Watson  v.  Noonday  etc.  Co.,  37  Or.  203,  holding  aliter 
under  local  statutes. 

Mechanics'  Liens — ^Mines. — ^Wofk  done  on  extends  lien  to  whole 
claim,  p.  292. 

Cited  to  same  effect  in  Silvester  ▼.  Coe  etc.  Co.,  and  Williams  t. 
Mountaineer  etc.  Co.,  cited  supra;  Castagnetto  ▼.  Coppertown  Min. 
etc.  Co.,  146  Cal.  333,  where  lien  is  claimed  in  "mining  claim"  and  court 
finds  work  was  done  "in  and  upon  said  mines"  objection  that  notice 
states  labor  was  performed  "on  that  certain  copper  mine,"  is  immaterial; 
Eufaula  etc.  Co.  y.  Addyston  etc.  Co.,  89  Ala.  555,  sustaining  lien 
against  land  for  water  pipes  laid  thereon,  although  not  against  other 
disconnected  land;  Smith  y.  Sherman  etc.  Co.,  12  Mont.  527,  holding 
such  claim  not  subject  to  statutory  restriction  as  to  acreage.  Dis- 
tinguished in  Pacific  etc.  Co.  v.  Bear  Valley  etc.  Co.,  120  Oal.  96,  65 
Am.  St.  Rep.  160,  sustaining  claim  of  lien  restricted  to  completed  por- 
tion of  canal  system. 

Mechanics'  Liens. — "Mines"  as  such  are  not  subject  to;  aliter  as  to 
"mining  claims,"  p.  292. 

To  same  effect  in  Morse  y.  De  Ardo,  107  Oal.  628,  holding  land  under 
agricultural  patent  not  subject  to  claim  for  work  done  on  mines  em- 
braced therein. 

66  Cal.  292-293.    LEVY  ▼.  SUPERIOR  COXTRT. 

Justice's  Coiirt  Appeal. — ^Dismissal  for  insufldciency  of  undertaking 
if  erroneous  may  be  annulled  on  certiorari,  p.  203. 

To  same  effect  in  Hall  y.  Superior  Court,  68  Cal.  26,  granting  writ 
where  appeal  wrongfully  dismissed  for  alleged  failure  to  file  under- 
taking in  time,  and  see  S.  0.  71  Oal.  552;  dissenting  opinion  Buckley 
y.  Superior  Court,  96  Cal.  122,  124,  main  opinion  denying  writ  as  to 
order  dismissing  appeal  because  taken  on  law  and  fact  from  default 
judgment;  State  y.  Case,  14  Mont.  527,  as  to  yoid  order  of  justice's 
court  yacating  prior  judgment. 

66  Cal.  300-302.    RIVERSIDE  ETC.  CO.  ▼.  JANSEN. 

Statute  of  Limitations  as  to  Mexican  grant  begins  to  run  from  is- 
suance of  patent,  p.  301. 

To  same  effect  in  Wilhoit  y.  Tubbs,  83  Cal.  288,  as  to  lands  in  swamp- 
land patents. 

66  Cal.  302-305.    McKUNE  y.  CALIFORNIA  ETC.  CO. 

"Fellow  Seryant"  does  not  include  track  laborer  and  train  dispatcher, 
latter  being  regarded  as  yice  principal,  p.  305. 
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To  same  effect  in  dissenting  opinion  Brown  v.  C.  P.  R.  R.  CV>.,  68  Cal. 
176  (but  distinguished  on  facts),  main  opinion  sustaining  complaint 
alleging  simply  that  negligent  acts  were  those  of  defendant;  dissent- 
ing opinion  Fagundes  v.  C.  P.  R.  R.  Co.,  79  Cal.  101,  102,  main  opinion 
holding  contra  as  to  laborer  on  railroad  and  track-walker  and  train 
conductor;  and  ruling  similarly,  Congrave  v.  S.  P.  etc.  Co.,  88  Cal.  369, 
370,  as  to  brakeman  and  conductor,  criticizing  and  distinguishing  main 
case;  and  see  Nixon  t.  Selby  etc.  Co.,  102  Cal.  463,  ruling  similarly 
as  to  laborer  and  foreman,  stating  main  case  to  have  been  "criticized 
and  doubted,  if  not  overruled."  Cited  in  Louisville  etc.  Co.  v.  Heck, 
151  Ind.  314,  and  Missouri  etc.  Co.  v.  Elliott,  102  Fed.  108,  as  to  dis- 
patcher and  trainman;  Lewis  v.  Seifert,  116  Pa.  St.  649,  2  Am.  St. 
Rep.  637,  following  rule  as  to  engineer  and  train  dispatcher;  and  Hunn 
V.  Railroad  Co.,  78  Mich.  524  (cited  in  note  18  Am.  St.  Rep.  456)  ruling 
similarly  as  to  fireman  and  train  dispatcher.  Note  citations:  Fox  v. 
Sandford,  67  Am.  Dec.  692,  and  Mast  v.  Kern,  75  Am.  St.  Rep.  638. 
Distinguished  in  Vinson  v.  Los  Angeles  Pac.  R.  R.  Co,  147  Cal.  487,  heirs 
of  motorman  of  work  train  cannot  recover  in  action  for  his  death  re- 
sulting from  collision  with  another  train  if  caused  by  own  negligence 
in  disobedience  to  instructions,  obedience  to  which  would  have  avoided 
collision. 

66  Cal.  309-310.    CLEGHORN  ▼.  CLE6H0RN. 

Judge  is  not  Disqualified  for  having  been  general  attorney  for  one 
party  to  suit  before  his  election  if  not  employed  in  this  particular  ac- 
tion, p.  809. 

Distinguished  in  Tampa  etc.  Co.  v.  Tampa  etc.  Co.,  30  Fla.  602,  hold- 
ing judge  disqualified  from  construing  instrument  when  having  previ- 
ously given  one  party  his  opinion  thereon. 

66  Cal.  311-816.    SUSXKA  ETC.  CO.  v.  SUPERIOR  COURT. 

Contempt. — Order  to  Show  Canse  may  be  served  on  respondent  cor- 
poration's attorney  when  service  is  evaded,  p.  316. 

To  same  eflTect  in  Foley  v.  E^oley,  120  Cal.  39,  66  Am.  St.  Rep.  151, 
sustaining  like  service  under  similar  facts;  Bates  v.  International  Co., 
84  Fed.  Rep.  525,  as  to  order  on  supplementary  proceedings. 

66  Cal.  317-330.    DONOHUE  ▼.  MARIPOSA  ETC.  CO. 
New  Trial— 'decision'*  includes  findings,  p.  318. 

To  same  efTect  in  Savings  etc.  Society  v.  Moore,  68  Cal.  159,  sus- 
taining notice  of  intention  stating  as  ground  that  "evidence  does  not 
warrant  the  decision." 

Findings  will  be  Sustained  where  evidence  confiicting,  even  in  equity 
soft,  p.  327. 
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Distinguished  in  Yesler  v.  Hochstettler,  4  Wash.  St.  362,  holding 
rule  inapplicable  where  all  evidence  before  appellate  court. 

Statute  of  Fraud — ^Trusts. — Oral  evidence  is  inadmissible  of  contract 
to  purchase  real  estate  and  hold  it  in  trust,  p.  327. 

To  same  effect  in  Feeney  v.  Howard,  79  Cal.  528,  12  Am.  St.  Rep. 
164,  as  to  establishing  of  trusts  and  agreement  to  reconvey  on  absolute 
conveyance;  Hasshagen  v.  Hasshagen,  80  Cal.  518,  as  to  agreement  to 
reconvey  property  transferred  in  fraud  of  creditors,  and  further  holding 
subseqent  declaration  insufficient. 

66  Cal.  332-336.    HENDERSON  y.  GRAMMAR;   S.  C.  53  Cal.  649. 

Mortgage  Foreclosure. — ^Purchaser  becomes  vested  with  title  of  mort- 
gagor, p.  335. 

To  same  effect  in  Wilson  v.  White,  84  Cal.  243,  as  holding  that  such 
purchaser  is  in  equity  assignee  of  debt  secured  by  the  mortgage. 

Certificate  of  Purchase. — ^Mortgage  foreclosure  on  land  whereof  debtor 
has  certificate  of  purchase,  entitles  purchaser  to  aasignment  thereof 
and  conveyance  of  rights  thereafter  acquired  by  patent,  p.  335. 

To  same  effect  in  Anglo-Califomian  Bank  v.  Field,  146  Cal.  654,  where 
assignee  of  plaintiff's  mortgage  took  it  pending  suit  and  subsequently 
acquired  fee  under  deed  reciting  it  was  subject  to  both  mortgages, 
prior  mortgage  is  not  deemed  merged  in  fee  as  against  subsequent  mort- 
gage, containing  recital  that  it  is  subject  to  prior  claim;  Jackson  v. 
Hyde,  91  Cal.  464,  holding  grantee  of  such  holder's  rights  entitled  to 
assignment  of  certificate  even  as  against  holder's  grantee  with  notice 
who  obtains  patent;  Pioneer  etc.  Co.  v.  Maddux,  109  Cal.  639,  50  Am. 
St.  Rep.  71,  on  point  that  deed  to  land  conveys  right  to  certificates  of 
purchase  therefor. 

Mortgage  Foreclosure. — ^Redemption  cannot  be  made  from  sale  under 
senior  mortgage  by  claimants  under  junior  mortgage  that  is  barred, 
p.  336. 

To  same  effect  in  Hughes  v.  Cannedy,  92  CaL  387,  denying  right  of 
redemption  from  tax  sale  by  mortgagee  under  barred  mortgage. 

66  Cal.  336337.    PICO  v.  SEPULVEDA. 

Findings  can  be  Vacated  after  judgment  only  by  motion  for  new 
trial,  p.  337. 

To  same  effect  in  Hawxhurst  v.  Rathgeb,  119  Cal.  533,  63  Am.  St. 
R«p.  143,  holding  them  unaffected  by  recitals  on  order  denying  new 
trial. 

CO  Cal.  337-339.     HANCOCK  v.  PLUMMER. 

Action  to  Quiet  Title. — Complaint  must  be  treated  aa  bill  in  equity, 
p.  338. 
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To  same  effect  in  Benson  v.  Shotwell,  87  Cal.  60,  applying  to  such 
action  maxim  that  one  seeking  equity  must  do  equity. 

66  Cal.  339-340.    FITCH  v.  DE  YOUNG. 

Libel  includes  newspaper  statement  that  another  paper  had  sold  its 
support  and  advocacy,  p.  339. 

To  same  effect  in  Schomberg  v.  Walker,  132  Cal.  227,  quoting  Tonini 
V.  Cevasoo,  114  Cal.  273;  Leonard  v.  McPherson,  140  Cal.  621,  upholding 
sufficiency  of  complaint  for  libel  in  publishing  letter  charging  boy- 
cott; Tonini  y.  Cevasco,  114  Cal.  273,  as  to  publication  that  plaintiff 
was  discharged  from  his  employment  for  reprehensible  conduct;  Spur- 
lock  T.  Lombard  etc.  Co.,  69  Mo.  App.  231,  but  holding  advertisement 
of  trustee's  sale  not  libelous  against  debtor,  plaintiff  in  libel  suit. 

66  Cal.  341-343.    MILLER  ▼.  VAN  LOBEN  SELS. 

State  Coiirta  have  no  jurisdiction  of  actions  against  foreign  consuls, 
p.  343. 

Overruled  in  Wilcox  v.  Luco,  118  Cal.  643  (but  see  dissenting  opinion, 
646),  62  Am.  St.  Rep.  307,  310,  sustaining  concurrent  jurisdiction  ia 
such  courts.  Note  citations:  Morrill  v.  Morrill,  23  Am.  St.  Rep.  115, 
on  general  subject. 

66  Cal.  343-344.     CITY  OF  MARTSVILLE  v.  NORTH  BLOOMFEILD 
ETC.  CO. 

Venne. — ^Action  to  Abate  Nuisance  to  realty  must  be  brought  in  county 
of  its  location,  p.  344.  See  note  to  Morris  v.  Railway  Co.,  22  Am.  St. 
Rep.  23,  on  local  and  transitory  actions. 

66  CaL  344-348.    PEOPLE  v.  TOMLINSON. 

Embezzlement. — ^Information  is  sufficient  if  following  language  of 
statute,  p.  345. 

To  same  effect  in  People  v.  €k>rdon,  133  Cal.  330,  85  Am.  St.  Rep. 
176,  sustaining  similar  information;  but  of.  People  v.  Lee  Look,  137 
Cal.  592,  noted  imder  People  v.  Soto,  63  Cal.  165;  People  v.  Johnson, 
71  Cal.  391,  holding  that  defendant  need  not  be  specifically  called  bailee 
therein  if  facts  stated;  People  v.  Mahlman,  82  Cal.  587,  as  to  embezzle- 
ment by  treasurer  of  society;  Thomas  v.  State,  33  Fla.  467,  as  to  embez- 
zlement by  attorney  at  law;  State  v.  Noland,  111  Mo.  486,  as  to  em- 
bezzlement by  state  treasurer;  State  v.  Trolson,  21  Nev.  422,  as  to 
allegations  of  appropriation;  State  v.  Turner,  10  Wash.  96,  as  to  nature 
of  bailment,  and  on  same  point  Webb  v.  York,  79  Fed.  Rep.  621,  49 
U.  S.  App.  172,  on  extradition  proceedings.  Distinguished  Moore  v. 
United  States,  160  XJ.  S.  272,  holding  statement  of  facts  necessary  in 
indictment  under  18  Stat,  at  Large,  p.  479. 
Notes  OaL  Rep.— 200. 
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Instnictions. — ^Error  in  is  not  ground  for  reversal  wliere  charge  as 
a  whole  states  law  correctly,  p.  347. 

To  same  eflfect  in  Milling  etc.  Co.  v.  Fire  Ins.  Co.,  76  Cal.  239,  as  to 
action  for  fire  insurance;  Hanscom  v.  DruUard,  79  Cal.  238,  as  to  action 
for  deceit;  In  re  Kofaler,  79  Cal.  316,  as  to  will  contest. 

Embezzlement. — ^Refusal  to  pay  over  moneys  is  not  evidence  of,  p. 
348. 

Distinguished  in  People  v.  Royce,  106  Cal.  188,  holding  that  embezzle- 
ment may  be  shown  by  other  facts  before  time  for  accounting. 

66  Cal.  348-349.    PEOPLE  T.  SWIFT. 

Murder — ^Instnictions. — Erroneous  distinction  between  murder  and 
manslaughter  is  immaterial  when  defendant  convicted  of  latter,  p.  349. 

To  same  effect  in  People  v.  (yNeal,  67  Cal.  378,  as  to  error  in  defining 
murder  in  second  degree  when  defendant  convicted  of  first;  People  v. 
Gordon,  88  Cal.  425,  as  to  error  in  defining  assault  with  intent  to  mur- 
der when  conviction  was  for  assault  with  deadly  weapon. 

66  Cal.  350.     THOMPSON  ▼.  SPRAI6. 

Dismissal  of  Action  by  plaintiff  is  allowed  after  striking  out  of  «O08- 
oomplaint,  leaving  only  matters  of  defense,  pw  350. 

Approved  in  Alpers  v.  Bliss,  145  Cal.  570,  on  appeal  from  judgment 
of  dismissal,  order  striking  out  cross -complaint  of  defendant  is  deemed 
excepted  to  and  may  be  reviewed.  Distinguished  in  Islais  etc  Co.  v. 
Allen,  132  Cal.  438,  when  cross -complaint  improperly  stricken  out. 

Dismissal  in  such  cases  may  be  made  by  clerk's  entry,  p.  350. 

Cited  in  Hopkins  v.  Superior  Court,  136  Cal.  555,  holding  prepayment 
of  opponent's  coats  not  essential  prerequisite. 

66  Cal.  351-353.    CAREAGA  ▼.  FERNALD. 

New  Trial. — ^Mandamns  will  lie  to  compel  settlement  of  statement, 
p.  353. 

To  same  effect  in  Leach  v.  Pierce,  93  Cal.  618,  as  to  bill  of  exceptions, 
but  not  in  any  particular  way;  Hicks  v.  Masten,  101  Cal.  655,  where 
objection  to  settlement  was  waived  by  adverse  party;  Application  of 
Plume,  23  Mont.  42,  noted  under  People  v.  Lee,  14  CaL  510;  City  of 
Santa  Ana  v.  Ballard,  126  Cal.  679,  granting  writ  under  facts  stated. 

66  Cal.  356.    CALLENDSR  ▼.  PATTERSON. 

Street  Assessment.— Owners  who  have  taken  contract  and  assigned 
their  interest  in  it  after  completion  for  value  cannot  dispute  its  valid- 
ity, p.  357. 

Cited  in  Cummings  v.  Kearney,  141  Gal.  160,  holding  owner  ettopped 


8331  Notes  on  Oalifornia  Reports.  66  AJal.  361-368 

under  facto  stated;  but  see  Union  ete.  Co.  v.  McGorem,  127  OftL  640, 
holding  owners  not  so  estopped. 

66  Oal.  361-365.    McCORMICK  ▼.  SPRIN6FISLD  £TC.  CO. 
Insurance. — ^Misstatment  as  to  ownership  will  avoid  policy,  p.  363. 

To  same  effect  in  Breedlove  y.  Norwich  etc.  Soc,  124  CftL  167,  holding 
warranty  of  ownership  established  by  use  of  possessive  pronoun;  Mil- 
ling Co.  V.  Insurance  Co.,  25  Mo.  App.  264,  holding  assured  barred  by 
his  misstatement.  Distinguished  in  Hawley  v.  Insurance  Co.,  102  CaL 
656,  holding  immaterial  misstatement  of  ownership  where  insurer  had 
given  mortgage  in  form  of  deed  absolute. 

Corporation.— Property  of  is  not  owned  by  ito  stockholders,  p.  363. 

To  same  effect  in  Kohl  v.  Lilienthal,  81  Cal.  386,  as  to  ownership  of 
eapital;  Syndicate  etc.  Co.  v.  Bo^in,  65  Fed.  Rep.  169,  holding  void 
policy  to  stockholders  as  "owners." 

Insurance. — ^Insurer  is  not  Bstopped  from  claiming  breach  of  condi- 
tions of  policy,  by  acto  after  loss,  p.  364. 

To  same  effect  in  Wheaton  v.  Insurance  Co.,  76  CaL  432,  9  Am.  St. 
Rep.  228,  as  to  clause  of  forfeiture  for  overvaluation;  McCormick  ▼. 
Orient  etc.  Co.,  86  CaL  261,  on  same  facto  as  main  case,  as  to  mis- 
statoment  of  ownership. 

Insurance. — ^Warranty  of  Ownership  cannot  be  waived  by  agent  ex- 
cept as  provided  in  policy,  p.  365. 

To  same  effect  in  Enos  v.  ^xm  etc.  Co.,  67  Cal.  622,  as  to  ownership 
when  policy  prescribed  written  waiver  only;  Wheaton  v.  Insurance  Co., 
76  Cal.  426,  9  Am.  St.  Rep.  223,  as  to  clause  of  forfeiture  for  overvalua- 
tion, but  critidsing  main  case,  p.  428,  9  Am.  St.  Rep.  224,  and  holding 
oral  waiver  permissible  by  general  agent  of  foreign  company  as  to 
acto  in  reference  to  proof  of  loss,  etc;  but  see  as  to  last  point  Mc- 
Cormick ▼.  Orient  etc.  Co.,  86  Cal.  263,  affirming  main  case  on  same 
facto. 

66  CaL  865-366.    RICHARDS  v.  WETMORE. 

Probate  Homestead  cannot  be  set  aside  in  action  of  ejectment  al- 
though same  court  is  also  probate  court,  p.  366. 

To  same  effect  in  In  re  Rose,  80  CaL  174,  on  point  that  probate 
Jurisdiction  of  Superior  Court  is  separate  from  ito  ordinary  dvil  juris- 
diction. 

M  Cal.  366-368.    PEOPLE  ▼.  PAPE. 

Assault  to  Murder. — Information  for  will  sustoin  conviction  of  as- 
sault with  deadly  weapon,  p.  367. 

To  same  effect  in  People  v.  Gordon,  99  Cal.  229,  but  holding  ccmvic- 
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tion  thereof  a  bar  to  subsequent  conviction  for  assault  to  murder  on 
new  trial  granted  at  defendant's  request. 

66  Cal.  368-369.    HAGERTY  v.  POWERS.    56  Am.  Rep.  101. 

Parent  is  not  Liable  for  torts  of  minor  child  unless  committed  with 
his  consent  or  in  his  employment,  p.  369. 

To  same  effect  in  Harris  v.  Cameron,  81  Wis.  245,  29  Am,  St.  Rep. 
895,  where  injury  caused  by  air-gun  bought  by  father  and  loaned  to 
another.  Note  citations:  Bennett  v.  Gillette,  74  Am.  Dec.  778,  Smith 
y.  Davenport,  23  Am.  St.  Rep.  738,  and  Chaddock  y.  Plummer,  26  Am. 
St.  Rep.  286,  on  general  subject. 

66  Cal.  371-374.     SAVINGS  AND  LOAN  SOCIETY  v.  MEEKS. 
Default  Judgment. — New  Trial  cannot  be  had  therefrom,  p.  372. 

To  same  effect  in  Foley  y.  Foley,  120  Cal.  36,  65  Am.  St.  Rep.  148, 
holding  rule  operative  in  divorce  suits. 

Appeal  from  Default  Judgment  taken  more  than  sixty  days  from 
entry  restricts  review  to  judgment-roll,  p.  372. 

To  same  effect  in  McDonald  v.  Swett,  76  Cal.  259. 

Married  Woman's  Mortgage,  properly  executed  and  acknowledged, 
may  be  reformed  to  correct  confessed  clerical  mistakes  as  to  property 
covered,  p.  373. 

To  same  effect  in  Christensen  v.  Hollings worth,  6  Idaho,  91,  follow- 
ing rule;  Stevens  v.  Holman,  112  Cal.  349-352,  53  Am.  St.  Rep.  217-219, 
where  reformed  at  suit  of  mortgagee  for  his  mistake  known  to  mort- 
gagors. Note  citations:  Williams  v.  Hamilton,  65  Am.  St.  Rep.  513, 
517,  on  general  subject. 

66  Cal.  374-377.    CHOLLAR  MINING  CO.  y.  WILSON. 

Corporations — ^Remoyal  of  Offices. — Statutory  remedy  must  be  fol- 
lowed, p.  376.  See  note  to  Gunn  v.  Howell,  62  Am.  Dec  792,  on  statu- 
tory remedies. 

66  Cal.  377379.    CITY  OF  STOCKTON  y.  DAHL. 

Complaint. — ^Material  allegations  if  not  denied  in  answer  are  to  be 
taken  as  true,  p.  378. 

To  same  effect  in  Oakland  Bank  v.  Sullivan,  107  Cal.  432,  on  point 
that  plaintiff  need  offer  no  evidence  thereon,  in  street  assessment  suit; 
Raisch  v.  Hildebrandt,  146  Cal.  723,  in  action  to  foreclose  lien  of  street 
assessment  where  answer  admitted  averments  of  complaint  as  to  war- 
rant, assessment,  diagram,  affidavit  of  demand,  and  nonpayment,  error 
to  grant  nonsuit  because  plaintiff  rested  on  admissions  of  anawer. 
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Unyerified  Answer  when  required  to  be  yerified,  should  be  disre- 
garded, p.  378. 

Distinguished  in  San  Francisco  v.  Itsell,  80  Cal.  60,  holding  no  yerifi- 
cation  required  in  answer  to  unverified  complaint  of  city. 

66  Cal.  379-383.    HALL  v.  SHOTWSLL. 

Description  in  Deed. — ^Acreage  is  essential  part  of  where  otherwise 
uncertain,  p.  381. 

To  same  effect  in  Hostetter  y.  Los  Angeles  etc.  Co.,  108  CaL  42,  locat- 
ing line  according  to  such  acreage. 

66  Cal.  383-386.    WHITE  y.  CONWAY. 

Partnership  Accounting. — ^Judgment  is  not  final  until  amount  of  in- 
debtedness established  and  decreed,  p.  385. 

Distinguished  Arnold  v.  Sinclair,  11  Mont.  567,  28  Am.  St.  Rep.  494, 
holding  judgment  final,  although  containing  order  of  reference  for  ac- 
counting. 

66  Cal.  387-388.    ALEXANDER  ▼.  MUNICIPAL  COURT. 

Certiorari  will  not  Lie  from  order  dismissing  action  when  within 
court's  jurisdiction,  p.  388. 

Cited  in  Gamsey  v.  County  Couri;,  33  Or.  207,  noted  under  People 
▼.  DwxneUd,  29  Cal.  632.    See  note  23  Am.  St.  R&p.  108. 

66  CaL  388.    6HARKT  y.  WERNER. 

Probate  Sale. — Notice  must  be  published  de  novo  when  petition  is 
amended  to  include  new  property,  p.  389. 

Cited  in  Esfcate  of  Cook,  137  Cal.  187,  holding  defects  in  petition  not 
curable  by  subsequent  proceedings,  when  directly  attacked. 

66  CaL  398.     PEOPLE  y.  THOMPSON. 
Mandamus. — ^Appeal  lies  from  order  denying  writ,  p.  398. 

To  same  effect  in  dissenting  opinion  in  Rosenbaum  y.  Bauer,  120  U. 
S.  462,  on  point  that  mandamus  is  a  dyil  action. 

66  Cal.  398-400.    SMITH  y.  WOODVILLE  ETC.  CO. 

Corporations. — ^Resolution  of  Directors  is  not  necessary  for  fixing  of 
president's  salary,  p.  399. 

To  same  effect  in  Greig  y.  Riordan,  99  Cal.  322,  sustaining  assign- 
ment of  chosea  in  action  by  manager  without  formally  entered  resolu* 
tion. 
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66  CaL  400-401.    PEOPLE  v.  TRSADWELL. 

Appeal  Operates  as  suspension  of  judgment  appealed  from,  p.  401. 

To  same  effect  in  Bullard  v.  McArdle,  98  Cal.  359,  35  Am.  St.  Rep. 
178,  as  to  sale  made  on  execution  issued  after  appeal  taken;  Spears 
▼.  County,  101  Cal.  305,  as  to  criminal  appeal,  holding  prosecution  ter- 
minated by  repeal  of  statute  pending  such  appeal,  notwithstanding 
affirmance  of  conviction  thereon.  Distinguished  in  In  re  Eirby,  84  Fed. 
Rep.  608,  basing  attorney's  disbarment  on  conviction,  although  appealed 
by  writ  of  error;  and  see  S.  C.  10  S.  Dak.  331. 

Attorney. — ^Disbarment  for  Conyictlon  of  crime  cannot  be  had  pend- 
ing appeal  therefrom,  p.  401. 

Note  citations:  State  y.  Kirke,  95  Am.  Dec.  343,  and  In  re  Philbrook, 
45  Am.  St.  Rep.  79,  on  general  subject.  But  see  In  re  Kirby,  cited 
above. 

66  Cal.  402-403.    ARNOLD  y.  JOHNSON. 

Corporation — Stock  Certificate. — Owner  is  bound  by  bona  fide  pledge 
from  one  to  whom  he  had  delivered  certificate  endorsed  in  blank,  p.  403. 

To  same  effect  in  Graves  v.  Mining  Co.,  81  Cal.  326,  on  point  that 
such  certificates  so  endorsed  pass  by  delivery.  Note  citations:  Griggs 
y.  Day,  32  Am.  St.  Rep.  712,  on  title  of  holder  of  collateral  security. 

66  Cal.  403-415.    CUMMINGS  y.  CONLAN. 

Bill  of  Exceptions. — Settlement  should  be  made  by  judge  making 
order  excepted  to,  p.  405. 

To  same  effect  in  Miller  y.  Enterprise  etc  Co.,  142  Cal.  215,  approv- 
ing practice  on  principle  of  stare  decisis;  and  see  Kaiser  v.  Dalto,  140 
Cal.  170,  where  main  case  cited,  on  question  of  motion  for  new  trial 
where  findings  are  lacking  on  material  issues;  Turner  y.  Hearst,  115 
Cal.  399,  where  different  judges  acted  during  progress  of  cause. 

66  Cal.  415-416.    DWAIN  y.  DESCALSO. 

Malicious  Prosecution  Probable  Cause. — Statements  of  child  may  be 
relied  on,  p.  416. 
See  note  to  Ross  y.  Hixon,  26  Am.  St.  Rep.  148. 

Malicious  Prosecution — ^Probable  Cause. — ^Nonsuit  should  be  granted 
when  probable  cause  established  by  plaintiff's  evidence,  p.  416. 

Cited  in  Davis  v.  Pacific  etc.  Co.,  127  Cal.  319,  holding  nonauit  prop- 
erly granted. 

66  Cal.  416-423.    BAILET  y.  RICHARDSON. 

Covenants  Running  with  Land. — Assignee  of  lease  is  liable  only  for 
breaches  thereof  occurring  during  his  holding,  p.  421. 
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To  same  effect  in  Gardner  v.  Samuels,  116  Cal.  88,  58  Am.  St.  Rep. 
137,  holding  lessor's  successor  not  liable  on  former's  covenant  to  pay 
for  improvements  on  land  by  lessee  when  latter  does  not  covenant  to 
make  improvements.  Note  citations:  Washington  etc.  Co.  v.  Johnson, 
10  Am.  St.  Rep.  559,  on  assignments  of  leases. 

Assignment  of  Lease. — Merger  is  not  created  when  party  elects  to 
keep  the  two  estates  separate,  p.  422. 

To  same  effect  in  Jameson  y.  Hayward,  106  Cal.  680,  46  Am.  St.  Rep. 
271,  stating  principles  of  equity  as  to  nonmerger,  and  holding  none 
effected  by  holding  by  cotenant  of  estate  for  years  and  reversion.  Note 
citations:  Washington  etc.  Co.  y.  Johnson,  10  Am.  St.  Rep.  561,  on 
general  subject. 

66  Cal.  423-431.    PEOPLE  ▼.  RAS.    56  Am.  Rep.  102. 

Larceny  includes  obtaining  possession  of  property  by  fraud,  etc., 
where  title  still  remains  in  owner,  p.  425. 

To  same  effect  in  concurring  opinion.  People  v.  Johnson,  91  Cal.  271, 
holding  larceny  shown,  but  dissenting  from  main  opinion,  which  holds 
facts  not  sufficient  to  show  embezzlement;  People  v.  Delbos,  146  Cal. 
737,  evidence  that  money  was  delivered  to  defendant  with  which  to 
pay  for  lodging  house  purchased  by  defendant  for  prosecuting  witness, 
in  respect  of  which  defendant  made  false  statement  as  to  price  with 
original  intention  to  appropriate  difference,  shows  larceny;  People  v. 
Shaughnessy,  110  Cal.  602,  holding  larceny  shown  by  facts  when  ob- 
tained by  fraud;  People  v.  Montarial,  120  Cal.  695,  ruling  similarly 
and  holding  crime  not  embezzlement;  Crum  y.  State,  148  Ind.  407,  hold- 
ing larceny  shown  under  facts;  State  v.  Skilbrick,  25  Wash.  558,  sus- 
taining conviction  under  facts  stated. 

66  Cal.  432-441.    ESTATE  OF  APPLE. 

Law  of  decedent's  domicile  at  time  of  death  determines  manner  of 
distribution  of  personalty,  p.  434. 

To  same  effect  in  Collins  y.  Maude,  144  Cal.  294,  applying  rule  to 
note  and  mortgage  to  decedent  dying  in  another  state,  although  these 
were  in  California  at  time  of  death;  Fox  v.  Tay,  89  Cal.  350,  23  Am. 
St.  Rep.  481,  as  to  duty  of  coexecutor  resident  here  to  turn  over  to 
domiciliary  executors  moneys  received  by  him  here;  Whitney  v.  Dodge, 
105  Cal.  198,  as  to  trust  in  will  valid  where  made,  and  denying  right 
of- trustee  to  bring  trust  funds  here  and  appropriate  them  under  claim 
of  invalidity  of  will  under  local  statutes;  McCuUy  v.  Cooper  114  Cal. 
262,  55  Am.  St.  Rep.  69,  on  point  that  ancillary  administrator  must 
deliver  to  domiciliary  administrator  all  residue  in  his  hands  after  pay- 
ment of  local  debts,  legacies  and  expenses  of  administrator,  and  sus- 
taining right  of  former  to  recover  from  latter  when  in  this  state  cer- 
tificate of  deposit  in  insolvent  local  bank  whose  payment  was  refused. 
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Statutory  Construction. — Common  Law  applies  to  subjects  not  included 
in  Code,  p.  434. 

To  same  effect  in  In  re  Neagle,  14  Sawy.  264,  39  Fed.  Rep.  855,  apply- 
ing rule  to  statute  as  to  duties  of  marshals. 

Specific  and  Demonstrative  Legacies  defined  and  distinguished,  p.  437. 

Approved  in  Adair  v.  Adair,  UN.  Dak.  180,  where  testator  willed  sum 
of  one  thousand  dollars  to  wife  and  daughter,  clause  that  in  case  he 
died  alone  then  of  one  thousand  dollars,  before  willed  to  wife,  five 
hundred  dollars  thereof  was  to  be  deducted  and  given  to  another  child, 
legacy  was  not  specific. 

66  Cal.  443-446.    WALSH  ▼.  SOULS. 

Parties. — 'Tmstee  of  Express  Trust"  includes  plaintiff  to  whom  stay 
bond  executed,  although  he  has  conveyed  property  involved  to  others 
pending  suit,  p.  445. 

To  same  effect  in  Todhunter  v.  Klemmer,  134  Cal.  63,  on  point  that 
right  u>  sue  on  such  bond  follows  the  judgment;  Walker  y.  McCusker, 
71  Cal.  598,  as  to  purchaser  at  execution  sale  for  benefit  of  another; 
Hanks  v.  Matthews,  16  Utah,  329,  denying  right  of  action  on  appeal 
bond  to  grantee  of  property  pending  suit,  unless  made  formal  party  by 
substitution. 

66  Cal.  446-447.    FERINE  ▼.  TEAGIJS. 

Tenancy  at  Will  is  not  created  by  refusal  to  vacate  at  end  of  term, 
p.  447. 

Cited  in  Kuhn  v.  Smith,  125  Cal.  617,  73  Am.  St.  Rep.  80,  holding 
tenant  one  for  years  and  not  at  will  under  facts  stated;  Earl  etc  Co. 
v.  Fava,  138  Cal.  79,  holding  statutory  notice  to  quit  unnecessary  in 
such  case.    See  note  91  Am.  Dec.  564. 

Pleading — Variance. — Evidence  of  renewal  of  lease  is  inadmissible 
when  only  lease  itself  pleaded,  p.  447. 

To  same  effect  in  Michalitschke  v.  Wells,  Fargo  &  Co.,  118  Cal.  690, 
on  point  that  new  matter  must  be  specially  pleaded. 

66  Cal.  448-451.    EX  PARTE  MOUNT. 

Municipal  Ordinance  is  valid  that  imposes  licenses  on  business,  p.  450. 

To  same  effect  in  In  re  Yick  Wo,  68  Cal.  305,  58  Am.  Rep.  17,  siis- 
taining  ordinance  as  to  operation  of  laundries;  Ex  parte  Mirande,  73 
Cal.  375,  as  to  license  on  sheepherding;  Monterey  County  v.  Abbott, 
77  Cal.  542,  denying,  however,  right  of  piction  for  license  tax  where  no 
license  taken  out. 

License  Tax  on  Business  is  valid  when  graduated  according  to  amount 
of  business,  p.  450. 
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To  same  effect  in  Ex  parte  Lemon,  143  Gal.  562,  sustaining  graduated 
restaurant  licenses;  San  Luis  Obispo  v.  Greenberg,  120  Gal.  304,  further 
construing  ordinance  in  other  particulars. 

66  CaL  451-455.    B£AN  y.  PIONEER  MINING  CO.    56  Am.  Rep.  106. 

Corporate  Notes — Officer  is  not  liable  thereon  by  reason  of  signature 
if  intent  was  to  bind  principal,  p.  454. 

To  same  effect  in  Hobson  v.  Hassett,  76  Cal.  206,  9  Am.  St.  Rep.  196, 
enforcing  personal  liability,  however,  on  note  signed  "X,  President"; 
Southern  Pacific  Co.  v.  Dredge  Co.,  118  Cal.  372,  admitting  parol  evi- 
dence to  show  intent  as  to  obligor;  Burgess  v.  Fairbanks,  83  Cal.  216, 
17  Am.  St.  Rep.  231,  on  point  that  parol  evidence  is  admissible  to  show 
how  note  received  and  who  was  intended  to  be  bound;  and  on  same 
point,  Heffner  v.  Brownell,  70  Iowa,  592;  and  dissenting  opinion  in 
Mathews  v.  Mattress  Co.,  87  loava,  252,  main  opinion  rejecting  such 
evidence;  Knox  v.  Bank,  64  N.  J.  L.  211,  216,  33  Am.  St.  Rep.  677,  678 
(and  note,  678),  holding  note  that  of  corporation  and  not  of  its  pres- 
ident; and  Liebscher  v.  Kraus,  74  Wis.  389,  17  Am.  St.  Rep.  172  (and 
note,  174),  ruling  similarly.  Note  citations:  Hall  v.  Crandall,  89  Am. 
Dec  69,  and  Kline  v.  Bank,  34  Am.  St.  Rep.  110,  on  corporate  notes; 
Greenberg  v.  Lumber  Co.,  48  Am.  St.  Rep.  919,  on  personal  liability  of 
corporate  officers. 

66  Cal.  455-457.    PEOPLE  v.  BOURKE. 

Refusal  to  Instruct  is  not  reversible  error  unless  evidence  shown  in 
record  to  have  been  introduced  on  issue,  p.  456. 

To  same  effect  in  People  v.  Boughton,  23  Colo.  25,  as  to  giving  and 
refusal  of  respective  instructions. 

66  OtLl.  457-459.    JONES  ▼.  WADDY. 

Homestead  Declaration. — Statements  therein  are  sufficient  if  of  ulti- 
mate fact,  p.  458. 

To  same  effect  in  Security  etc  Co.  v.  Kauffman,  108  Cal.  219,  as  to 
statement  that  declarant  is  '^ead  of  the  family." 

66  CaL  462-468.    CROSS  ▼.  SACRAMENTO  SAVINGS  BANK. 
Assignment  is  Void  of  right  to  attack  settlement  for  fraud,  p.  468. 

To  same  effect  in  Sanborn  v.  Doe,  92  Cal.  154,  27  Am.  St.  Rep.  102, 
as  to  right  of  creditors  to  set  aside  for  fraud  decree  discharging  insol- 
vent; Whitney  v.  Kelley,  94  Cal.  148,  28  Am.  St.  Rep.  107,  denying 
right  to  grantee  of  realty  to  set  aside  for  fraud  judgment  wherein  his 
grantor  was  adjudged  not  to  be  its  owner;  Emmons  v.  Barton,  109  Cal. 
666,  holding,  however,  right  to  set  aside  fraudulent  conveyance  by  de- 
cedent to  pass  by  assignment  of  allowed  claims  against  estate.     Note 
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citations:  Furman  v.  Furman,  60  Am.  St.  Rep.  638,  on  vacation  of 
judgments.  Distinguished  in  Lawler  v.  Jennings,  18  Utah,  40,  sustain- 
ing assignment  of  right  to  recover  moneys  paid  hj  mistake. 

Evidence  to  Impeach  an  Account  stated  is  inadmissible  in  absence  of 
averment  of  fraud  or  mistake,  p.  467. 

Approved  in  Anderson  v.  Anderson,  25  Utah,  165,  party  seeking  to 
impeach  settlement  of  partnership  account  for  fraud  or  mistake  must 
set  out  in  pleading  particular  facts  relied  on. 

66  Gal.  468-469.    PEOPLE  v.  MILLER. 

Accomplice  does  not  include  one  who  acts  under  threats  and  ooocioiiy 
p.  469. 

To  same  effect  in  Arp  y.  State,  97  Ala.  8,  38  Am.  St.  Rep.  139,  but 
holding  compulsion  no  defense  to  charge  of  murder  where  defendant 
might  have  escaped  therefrom. 

66  Cal.  469-472.    BIA6I  ▼.  HOWES;  S.  C.  63  Gal.  384. 

New  Trial. — ^Notice  of  Decision  must  be  in  writing  and  is  not  waived 
by  fact  of  knowledge,  p.  472. 

To  same  effect  in  Mullally  ▼.  Society,  69  Gal.  562,  but  rule  held  not 
operative  as  to  time  for  filing  cost  bill;  Kelleher  v.  Greciat,  89  Gal.  40, 
holding,  however,  service  of  copy  of  findings  and  judgment  sufficient 
as  notice;  and,  ruling  similarly,  Waddingham  v.  Tubbs,  95  Gal.  251, 
holding  necessary  only  statement  of  fact  of  rendition  of  decision  and 
sustaining  as  such  notice  a  notice  of  intention  to  move  for  new  trial 
served  by  adversary;  Mallory  v.  See,  129  Gal.  358,  360,  noted  under 
Borland  v.  Thornton,  12  Gal.  446;  Bank  v.  McGarthy,  13  S.  Dak.  362, 
noted  under  Garpentier  v.  Thurston,  30  Gal.  123;  State  v.  Murphy,  19 
Nev.  97,  holding  no  waiver  shown  by  facts,  and  Burlock  y.  Shupe,  5 
Utah,  433,  ruling  similarly.  Overruled  in  Galifomia  etc.  Go.  v.  Baro- 
teau,  116  Gal.  139,  holding  written  notice  waived  when  party  makes 
formal  motion  to  set  aside  findings;  and  see  Fomi  v.  Toell,  99  GaL 
175,  ruling  similarly  when  party  moved  to  dismiss  action  for  adver- 
sary's failure  to  enter  judgment  within  six  months  after  filing  of  de- 
cision. 

Note. — Gase  is  also  cited  at  7  Mont.  431,  but  by  mistake  for  S.  0. 
63  Gal.  384. 

66  Cal.  473-475.    TAPE  v.  HURLEY. 
Public  Schools. — ^Pupils  are  not  restricted  to  white  diildren,  p.  474. 

To  same  effect  in  Wysinger  v.  Grookshank,  82  Gal.  692,  permitting 
attendance  of  colored  children  and  denying  right  to  enforce  separate 
schools  therefor.  Xote  citations:  Board  v.  Purse,  65  Am.  St.  Rep. 
o37,  on  expulsion  of  pupils. 
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Public  Schools— Pnpi]B.^TeaclieT  who  excludes  pupil  is  only  neces- 
sary defendant  in  action  to  compel  reinstatement,  p.  475. 

Cited  in  Miller  v.  Dailey,  136  Cal.  216,  sustaining  action  against 
faculty  of  school  without  joinder  of  school  trustees. 

66  Cal.  476.    DOOLAN  v.  McCAULET. 

Lease. — ^Administrator  may  make,  but  not  to  exceed  term  of  admin- 
istration, p.  477. 

Cited  in  Miller  y.  Gray,  136  OaL  264,  holding  no  coyenant  of  quiet 
enjoyment  implied  in  his  lease. 

66  CaL  480-484.    CHESTER  ▼.  HILL. 

Pledgee  of  Mortgage  cannot  without  consent  of  mortgagee  obtain 
conveyance  from  mortgagor  and  release  mortgage,  p.  483. 

To  same  effect  in  Kelly  v.  Matlock,  85  Cal.  128,  discussing  remedies 
of  mortgagee  and  holding  pledgee  liable  to  him  at  his  option  for  yalue 
of  property  obtained. 

Joinder  of  Actions. — ^Action  to  set  aside  release  of  mortgage  and  fore- 
close the  mortgage  may  be  joined,  p.  484. 

To  same  effect  (sub  nom.  Borland  v.  Cunningham)  in  Watson  y. 
Sutro,  86  Cal.  529,  sustaining  action  to  enforce  equitable  title  and  ob- 
tain partition  thereon;  White  v.  Stevenson,  144  Cal.  112,  approving 
similar  joinder;  Pence  y.  Sweeney,  2  Idaho,  914,  to  reform  deed  for 
mistake  and  adjust  rights  of  parties  thereunder. 

66  Cal.  484-486.     DORLAND  ▼.  CUNNINGHAM. 

Order  on  Motion  for  New  Trial  cannot  be  vacated  by  trial  court 
unless  inadvertently  made,  p.  485. 

To  same  effect  in  Carpenter  v.  Superior  Court,  75  Cal.  597,  and 
Brown  v.  Cline,  109  Cal.  159,  cited  under  Bank  y.  Deuprey,  66  Cal.  168. 
Cited  also  in  86  Cal.  529,  but  by  mistake  for  Chester  v.  Hill,  supra. 
Cited  in  Holtum  v.  Grief,  144  Cal.  525,  noted  under  Odd  Fellows'  eto. 
Bank  v.  Duprey,  66  Cal.  170. 

66  Cal.  486-487.     McCUB  y.  TUNSTEAD;    S.  C.  see  TUNSTEAD  y. 
NIXDORF,  80  Cal.  649. 

Replevin. — ^Judgment  must  be  in  alternative  form,  p.  487. 

To  same  effect  in  Hanchett  v.  Humphreys,  84  Fed.  Rep.  863,  where 
verdict  did  not  find  return  impossible. 

66  Cal.  492-506.  REARDON  y.  SAN  FRANCISCO;  56  Am.  Rep.  100. 

Pleading. — Conclusions  of  Law  include  use  of  wrongful,  unlawful  and 
similar  words,  p.  496. 
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To  same  effect  in  Going  y.  Dinwiddie,  86  Cal.  638,  as  to  use  of  such 
words  in  complaint  for  false  imprisonment. 

Municipal  Corporation  is  not  liable  for  injuries  to  property  occa- 
sioned by  lawful  street  improvements,  in  absence  of  statute,  p.  497. 

Cited  in  German  etc.  Soc.  v.  Ramish,  138  Cal.  126,  on  point  that 
fourteenth  amendment  does  not  apply  to  tax  proceeding  cases;  Duncan 
V.  Ramish,  142  Cal.  694,  on  point  that  right  to  damages  by  reason  of 
change  of  grade  arises  solely  under  constitutional  provisions. 

Municipal  Corporation  is  Liable,  under  constitutional  provisions  on 
eminent  domain  for  special  damage  done  property  owner  through  ex- 
cavation for  sewer,  p.  505. 

To  same  effect  in  Shirley  v.  Bishop,  67  Cal.  545,  enjoining  construc- 
tion of  wharf  built  under  municipal  franchise  when  constituting  nuisance 
and  no  compensation  paid;  but  see  on  last  point  Bigelow  v.  Los  An- 
geles, 85  Cal.  618,  619  (cited  in  Tyler  v.  Tehama  Co.,  109  Cal.  624), 
denying  injunction  against  building  of  bridge  because  of  adequacy  of 
action  at  law;  Eachus  v.  Los  Angeles  etc.  Co.,  103  Cal.  616,  42  Am.  St. 
Rep.  151,  as  to  damage  caused  by  change  of  grade  of  street  by  street 
railroad  company,  in  excavating  for  roadbed;  and  on  same  point,  Hot 
Springs  etc.  Co.  v.  Williamson,  45  Ark.  436;  as  to  change  of  grade  by 
railroad,  and  Haney  v.  Railway  Co.,  3  Tex.  Civ.  App.  340,  as  to  ob- 
struction and  other  damage  caused  thereby;  Tyler  v.  Tehama  Co.,  109 
Cal.  622,  625,  as  to  building  of  public  bridge  on  private  land;  Stanford 
V.  San  Francisco,  111  Cal.  205,  as  to  damage  by  water  caused  by  sewers 
improperly  constructed;  but  see  Sievers  v.  San  Francisco,  115  Cal.  653, 
56  Am.  St.  Rep.  155,  holding  city  not  liable  for  damages  caused  by 
surface  water  from  improper  grading  by  contractor,  although  occa- 
sioned by  error  of  city  engineer;  Montgomery  v.  Townsend,  80  Ala. 
493,  60  Am.  Rep.  115  (as  to  which  see  Montgomery  ▼.  Maddox,  89 
Ala.  181,  and  passim),  but  holding  city  not  liable  under  local  acts  for 
injury  to  property  by  cutting  down  adjacent  sidewalks,  and,  ruling 
similarly  under  facts,  Denver  v.  Vemia,  8  <Ik>lo.  405,  as  to  change  of 
grade  where  no  special  damage  suffered.  Approved  in  Denver  v.  Bone- 
steel,  30  Colo.  110,  city  is  liable  to  abutting  owners  for  damages  caused 
by  change  of  grade  of  street.  Pause  v,  Atlanta,  98  Ga.  100,  58  Am.  St. 
Rep.  296,  as  to  injury  to  leasehold  interest  from  building  of  public 
bridge;  Davis  v.  Railway  Co.,  119  Mo.  187,  41  Am.  St.  Rep.  653,  as  to 
change  in  grade  of  street,  but  holding  damages  not  recoverable  for  im- 
provements erected  after  grade  officially  established  of  record;  Harmon 
V.  Omaha,  17  Neb.  550,  552,  52  Am.  Rep,  422,  423,  as  to  change  of  grade; 
and  on  same  point,  Vicksburg  v.  Herman,  72  Miss.  217,  and  Searle  v. 
Lead,  10  S.  Dak.  318;  Omaha  v.  Kramer,  25  Neb.  493,  13  Am.  St.  Rep. 
.506,  as  to  construction  of  viaduct,  and  stating  rule  for  measure  of 
damages;  Gainesville  etc.  Co.  v.  Hall,  78  Tex.  175,  22  Am.  St.  Rep. 
47,  as  to  liability  of  railroad  company  for  constructicm  and  operation 
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of  its  road;  Brown  v.  Seattle,  5  Wash.  40,  enjoining  change  of  grade 
until  compensation  made  or  provided  for.  Note  citations:  Sheehy  v. 
Kailway  Co.,  4  Am.  St.  Rep,  401,  and  O'Brien  v.  Philadelphia,  30  Id. 
837,  840,  on  general  subject;  Larson  y.  Railway  Co.,  33  Id.  466,  on  right 
to  lateral  support. 

66  Cal.  609-512.    BENNETT  ▼.  TRUEBODY.  66  Am.  Rep.  117. 

Master  and  Servant. — ^Employee  is  not  liable  for  acts  of  independent 
contractor,  p.  611. 

ated  in  Mann  v.  O'SuUivan,  126  Cal.  66,  77  Am.  St.  Rep.  152,  but 
holding  person  not  such  a  contractor;  but  cf.  Hedge  v.  Williams,  131 
Cal,  458,  82  Am.  St.  Rep.  368,  ruling  aliter;  Louthan  v.  Hewes,  138  Cal. 
118,  119,  noted  under  Bos  well  v.  Laird,  8  Cal.  469;  Walsh  v.  The  Wil- 
liam F.  Babcock,  12  Sawy.  415,  31  Fed.  Rep.  419,  holding  vessel  not 
liable  for  injury  to  employee  of  stevedore  caused  by  latter's  foreman. 
Note  citations:  Wabash  etc.  Co.  v.  Carver,  60  Am.  St.  Rep.  701;  Improve- 
ment Co.  V.  Rhoads,  2  Am.  St.  Rep.  613;  Brown  v.  Smith,  22  Am.  St. 
Rep.  463;  Congregation  v.  Smith,  43  Am.  St.  Rep.  815,  and  Covington 
etc.  Co.  y.  Steinbrock,  76  Am.  St.  Rep.  386,  389. 

66  Cal.  512-514.    RANDALL  ▼.  HUNTER;  S.  C.  76  Cal.  256-257. 

Partner  has  Authority  to  execute  firm  note  to  secure  payment  of 
its  indebtedness,  p.  513.  See  note  to  Baxter  y.  Rollins,  48  Ain.  gt.  Rep. 
441. 

Contradictory  Findings. — Judgment  reversed  for,  p.  460. 

Cited  in  support  of  general  rule  in  Learned  v.  Castle,  78  Cal.  460. 

66  Cal.  514-517.    TRISCONT  y.  BRANDENSTEIN. 

Treapaases  by  Cattle — Statute  of  Limitations. — ^Action  against  owner 
not  brought  under  special  statute  (Stats.  1873-74,  p.  50)  is  barred  in 
three  years  from  trespass,  p.  516. 

To  same  effect  in  Heilbron  v.  Heinlen,  70  Cal.  483,  holding  erroneous 
the  rejection  of  evidence  of  trespasses  before  sixty  days  prior  to  action; 
Zumwalt  v.  Dickey,  92  Cal.  158,  holding  such  action  barred  by  three- 
year  limitation  as  trespass  and  not  by  sixty  day  limitation  of  act. 
Distinguished  in  Hicks  v.  Drew,  117  Cal.  310,  holding  two-year  bar  to 
apply  to  damages  caused  by  overflow  of  water. 

66  CaL  517-520.    HEALY  y.  O'BRIEN. 

Mortgage. — Deed  absolute  in  form  but  intended  as  mortgage  does  not 
convey  title,  p.  519. 

Cited  to  same  effect  in  Raynor  v.  Drew,  72  Cal.  309,  further  holding 
as  to  right  to  redeem  therefrom;  Turner  v.  McDonald,  76  Cal.  180;  9 
Am.  St.  Rep.  191,  further  holding  as  to  inclusion  thereof  under  gran- 
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tees'  power  of  attorney  to  sell  any  property  that  lie  ^owned  or  "was 
interested  in";  Byrne  v.  Hudson,  127  Cal.  256,  noted  under  Cunning- 
ham y.  Hawkins,  27  Cal.  603;  Smith  v.  Smith,  80  CaL  325,  and  Raynor 
v.  Drew,  supra,  further  holding  such  deed  to  give  no  right  of  posses- 
sion; Hall  v.  Amott,  80  Cal.  352,  sustaining  action  to  redeem  therefrom 
under  facts  stated;  Hyde  v.  Mangan,  88  Cal.  326,  on  point  that  in  eject- 
ment under  such  deed  defendant  may,  under  general  denial,  show  real  na- 
ture of  conveyance;  and  see  Kelley  v.  Leachman,  2  Idaho,  1116,  and  Sny- 
der V.  Parker,  19  Wash.  278,  denying  grantee's  right  to  bring  ejectment; 
Murdock  ▼.  Clarke,  90  Cal.  442,  holding  grantee's  estate  not  enlarged 
by  possession  thereunder,  but  confirming  right  to  such  possession  until 
debt  paid;  Brandt  v.  Thompson,  91  CaL  461,  holding  such  deed  shown 
to  be  mortgage  under  facts;  Moisant  v.  McPhee,  92  Cal.  79,  further 
holding  such  mortgagee  not  entitled  to  bark  cut  from  trees  on  mort- 
gaged land;  Adair  y.  Adair,  22  Oreg.  131,  denying  specific  performance 
against  such  grantee  of  his  contract  to  convey. 

66  CaL  620-522.    COONET  v.  FURLONG. 

New  Trial  will  be  Denied  wh«i  statement  not  settled  in  time  pre- 
scribed, p.  521. 

To  same  effect  in  Bunnel  ▼.  Stockton,  83  OaL  320,  when  filed  during 
improper  extension  of  time  by  judge. 

New  Trial. — Notice  of  Intention  cannot  be  amended  after  time  al- 
lowed for  filing  original,  p.  522. 

To  same  effect  in  Parker  v.  Doray,  98  CaL  317,  and  Sullivan  y. 
Helena,  10  Mont.  140,  as  to  addition  of  specifications  of  error. 

66  CaL  524-525.    PARDEE  ▼.  GRAY. 
Landlord  and  Tenant. — Subtenancy  held  created,  under  facts,  p.  526. 
See  note  to  Washington  etc.  Co.  v.  Johnson,  10  Am.  St.  Rep.  560. 

66  Cal.  526-630.    SPOTTISWOOD  ▼.  WEIR. 

Evidence  of  Handwriting. — ^Press  copy  of  original  letter  cannot  be 
used  as  exemplar,  p.  529. 

To  same  effect  in  Geer  v.  Kissouri  etc.  Co.,  134  Mo.  97,  56  Am.  St. 
Rep.  494,  as  to  use  of  photo-lithographic  copies,  where  no  sufiScient 
proof  of  accuracy  offered. 

New  TriaL — ^Notice  of  Intention  is  ineffectual  if  given  before  decision 
filed,  p.  529. 

To  same  effect  in  Dominguez  v.  Mascotti,  74  CaL  270,  further  holding 
waiver  not  shown  by  filing  of  statement. 

66  CaL  530-533.    NALLT  ▼.  McDONALD. 
Probate  Claims^-Statute  of  Limitations  does  not  nm  during  inter- 
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▼al  between  executor's  allowance  and  judge's  rejection^  p.  531.     See 
note  to  Miller  y.  Suris,  65  Am.  Dec.  601. 

66  Cal.  533-534.    BURK  ▼.  ALTSCHTJL. 

Street  Assessment — ^Macadamizing. — Gutterways  may  be  ordered  by 
supervisors,  under  Stats.  1871-72,  p.  304,  when  necessary  to  complete 
macadamizing,  p.  534. 

Distinguished  in  Partridge  v.  Lucas,  98  Cal.  521,  holding  that  gutter- 
ways  oannot  be  so  ordered  when  not  included  In  resolution  providing 
for  macadamizing  alone. 

06  (M.  534-536.    PBOPLS  y.  FA6AN. 

Larceny. — ^Possession  of  Stolen  Property  is  circumstance  to  be  con- 
sidered in  determining  defendant's  liability,  p.  535. 

To  same  effect  in  People  y.  Hannon,  85  Cal.  375,  and  People  y.  Etttng, 
09  GaL  578,  sustaining  similar  charges  in  trial  for  burglary  and  rob- 
bery respectively;  People  v.  Swasey,  6  Utah,  98,  but  holding  such  fact 
not  sufficient  per  se  to  sustain  conviction;  dissenting  opinion  in  Stat€ 
y.  Walters,  7  Wash.  253,  main  opinion  holding  charge  thereon  erro- 
neous as  instruction  upon  facts. 

« 

66  CaL  536-541.    MULDOON  ▼.  LYHCH. 

Damages — ^Penalty. — Clause  of  forfeiture  of  stated  sum  per  diem  for 
failure  to  complete  contract  is  penalty,  p.  539. 

Distinguished  in  Monmouth  etc.  Assn.  v.  Wallis  etc.  Works,  55  N. 
J.  L.  142,  39  Am.  St.  Rep.  634,  holding  like  forfeiture  to  be  liquidated 
damages  and  stating  general  rules  of  distinction. 

66  CbL  641-542.  STANDLBY  y.  STEPHENS. 

Adverse  Possession. — Subtenant  cannot  acquire  as  against  original 
landlord,  p.  542. 

Distinguished  in  Flynn  v.  Hite,  107  Cal.  460,  holding  subtenant  not 
estopped  as  against  landlord  from  defending  possession  under  lease. 

66  CaL  642-544.    GOLDSTEIN  y.  NUNAN. 

Fraudulent  Conyeyanoe. — ^Employment  of  Vendor  by  vendee  after 
sale  is  not  conclusive  evidence  of  fraud,  p.  544. 

To  same  effect  in  Hilliker  v.  Kuhn,  71  Cal.  220,  where  pledgor  as 
sisted  pledgee  m  care  of  property  pledged — a  threshing  outfit. 

Error  in  Admitting  Evidence  is  not  reversible  when  appellant  not 
prejudiced  thereby,  p.  544. 

To  same  effect  in  Romeo  y.  Desmarais,  5  New  Mez.  147,  holding  no 
error  shown. 
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GO  Cal  546-548.    WOOD  ▼.  McDONALD. 

Conyersion. — ^Demand  is  unneoessarj  when  it  would  be  unavailing, 
p.  547. 

To  same  effect  in  Remy  v.  Olds,  88  Cal.  542,  holding  demand  for 
deed  unnecessary,  under  facts,  as  prerequisite  to  action  on  executory 
contract  for  sale  of  land;  and  see,  Merrill  v.  Merrill,  95  Cal.  338,  ruling 
similarly  as  to  like  demand. 

Conyersion  is  Shown  by  refusal  to  return  another's  property  <m  de- 
mand, p.  548. 

To  same  effect  in  Arzaga  y.  Villalba,  86  Cal.  196,  further  holding  as 
to  damages  in  action  therefor. 

66  Cal.  549.    MERRIAM  ▼.  DE  TURK. 

Principal  and  Agent. — ^Power  to  sell  wine  when  manufactured  does 
not  extend  to  that  not  manufactured,  p.  549. 

To  same  effect  in  McCord  etc.  Co.  y.  Wollpert,  89  Cal.  275,  holding 
agent's  power  not  to  extend  under  facts  to  sale  of  goods  manufactured 
in  prior  year. 

66  Cal.  551-572.    PEOPLE  y.  CENTER. 

Action  to  Quiet  Title  will  lie  against  defendant  claiming  under  patent 
alleged  to  be  invalid,  pp.  555-561. 

To  same  effect  in  Axtell  v.  Gerlach,  67  Cal.  484,  where  cancellation 
sought  or  certificate  of  purchase  issued  to  defendant;  Hyde  v.  Red- 
ding, 74  Cal.  497,  where  contest  between  holders  of  conflicting  certifi- 
cates of  purchase;  Kittle  v.  Bellegarde,  86  Cal.  565,  .where  defendant's 
title  rested  on  proceedings  void  on  their  face. 

Action  to  Quiet  Title. — ^Possession  of  plaintiff  need  not  be  shown, 
p.  556. 

To  same  effect  in  Casey  y.  Leggett,  125  Cal.  672,  holding  finding  as  to 
owner's  possession  immaterial;  Bnisie  v.  Ga.tes,  80  Cal.  465,  distin- 
guishing cases  before  code,  and  holding  sections  318,  319,  Code  of  Civil 
Procedure,  inapplicable;  concurring  opinion,  McGrath  v.  Wallace,  86 
Cal.  630,  but  holding  mere  naked  prior  possession  not  sufiScient  founda- 
tion for  action;  More  v.  Steinbach,  127  U.  S.  84,  sustaining  action  by 
plaintiff  out  of  possession;  Northern  Pacific  etc  Co.  v.  Cannon,  46  Fed. 
Rep.  230,  but  holding  suit  not  maintainable  under  local  (Montana)  stat- 
ute by  legal  owner  out  of  possession;  Southern  Pacific  etc.  Co.  v.  Stan- 
ley, 49  Fed.  Rep.  265,  also  following  local'  (California)  statute  and 
decisions. 

Action  to  Quiet  Title.— Jury  Trial  as  to  legal  issues  cannot  be  had 
when  waived,  p.  556. 

To  same  effect  in  Donahue  v.  Meister,  88  CaL  126,  22  Am.  St.  Rep. 
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286,  but  liolding  such  trial  demandable  by  defendant  who  pleads  cause 
of  action  in  ejectment. 

Action  to  Quiet  Title. — Complaint  need  not  allege  nature  of  estate 
or  interest  claimed  by  defendant,  p.  562. 

To  same  effect  in  Peterson  v.  Gibbs,  147  CaL  5,  in  action  to  quiet 
title  where  it  appears  plaintiff  has  legal  title,  subject  to  contract  by 
predecessor  giving  defendant  right  to  remove  timber,  error  to  grant 
nonsuit;  Castro  v.  Barry,  79  Cal.  447,  holding  complaint  sufficient; 
Pennie  v.  Hildreth,  81  Cal.  131,  but  holding  that  general  denial  puts  in 
issue  plaintiff's  title;  but  see,  as  to  this  case,  concurring  opinion,  Mc- 
Grath  v.  Wallace,  85  Cal.  630,  on  point  that  mere  naked  prior  posses - 
Bion  is  not  sufficient  to  maintain  action;  Stratton  v.  California  etc. 
Co.,  86  Cal.  361,  but  holding  cross -complaint  defective  in  this  regard; 
Wall  V.  Magnes,  17  Colo.  480,  on  point  that  defendant  must  set  out 
his  own  <flaim;  Cal.  etc.  Co.  ▼.  Miller,  96  Fed.  20,  quoting  Castro  y. 
Barry,  79  Cal.  447. 

Res  Adjudicata. — ^Decree  Quieting  Title  operates  as  estoppel  on  de- 
fendant, p.  562. 

To  same  effect  in  Riverside  etc.  Co.  v.  Jensen,  108  Cal.  147,  holding 
anch  decree  operative  as  to  defendant  and  successor  as  to  any  title 
adverse  to  plaintiff  prior  to  entry  thereof. 

Statute  of  Limitations. — ^Action  by  State  to  quiet  title  is  barred  in 
ten  years,  p.  563. 

To  same  effect  in  Wilhoit  v.  Tubbs,  83  Cal.  287,  holding,  however, 
five-year  period  to  apply  to  suit  by  patentee;  Moore  v.  Miller,  43  Fed. 
Bep.  349,  holding  statute  to  run  from  time  of  adverse  entry. 

Findings. — Omission  of  on  particular  issue  will  not  warrant  reversal, 
if  omitted  findings  would  have  been  against  appellant,  p.  564. 

To  same  effect  in  Murphy  v.  Bennett,  68  Cal.  530,  Gillespie  v.  Lake, 
86  Cal.  407,  Hulsman  v.  Todd,  96  Cal.  232,  Chamberlain  v.  Woodin,  2 
Idaho,  613,  and  Groome  v.  Ogden,  10  Utah,  59,  holding  findings  suffi- 
dent;  Demartin  v.  Demartin,  85  Cal.  75,  where  appellant  had  not 
introduced  evidence  on  issue  when  burden  of  proof  was  on  him;  South- 
em  Pacific  etc.  Co.  v.  Whitaker,  109  Cal.  274,  holding  omission  noc 
reversible  error;  Krasky  v.  Wollpert,  134  Cal.  342,  applying  rule  to 
insufficiency  of  such  finding;  In  re  Connors,  110  Cal.  413,  as  to  contest 
for  letters  of  administration,  but  not  deciding  as  to  necessity  for  such 
findings;  but  see  Estill  v.  Irvine,  10  Mont.  513,  holding,  under  local 
Btatutes,  failure  to  find  reversible  error,  although  judgment  not  affected 
thereby. 

Judicial  Notice  extends  to  fact  that  land  patent  was  issued  without 
authority  of  law,  p.  566. 

See  note  to  Lanfear  v.  Meistier,  89  Am.  Dec.  665,  666,  689. 
Notes  Cal.  Rep.— 210. 
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Appeal  is  Nugatory  where  notice  served  and  filed  before  entry  of 
judgment,  p.  567. 

To  same  effect  in  concurring  opinion  in  Estate  of  More,  143  Cal.  500, 
noted  under  McLaughlin  v.  Doherty,  54  Cal.  519;  Tyrrell  v.  Baldwin, 
72  Cal.  192,  denying,  however,  motion  to  dismiss  when  notice  filed  on 
day  of  entry  of  judgment,  although  served  on  preceding  day;  In  re 
Bose,  72  Cal.  578,  as  to  appeal  from  order  settling  probate  account 
before  its  entry;  Home  v.  Kaplan,  84  Cal.  488,  further  holding  void 
an  order  made  in  appellate  court  during  such  appeal;  Jones  v.  Quan- 
trell,  2  Idaho,  143,  on  point  that  appeal  will  be  dismissed  for  failure 
to  serve  notice  on  adverse  parties. 

New  TriaL — ^Notice  of  Decision  must  be  given  unless  waived,  p.  570. 

To  same  effect  in  Fomi  v.  Yoell,  99  Cal.  177,  on  point  that  such  no- 
tice may  be  waived;  Burlook  v.  Shupe,  5  Utah,  433,  holding  no  waiver 
•hown  by  facts. 

General  Citation. — Barrett  v.  State,  83  Ala.  44. 

66  Cal.  572-573.    POMEROY  ▼.  GREGORY. 

Findings  Are  Unnecessary  as  to  allegations  of  complaint  not  denied 
by  answer,  p.  573. 

To  same  effect  in  Gregory  y.  Gregory,  102  CaL  62,  where  agreed  state- 
ment of  facts  filed. 

66  Cal.  574.    POMEROY  ▼.  GREGORY. 

Insolvency. — ^Notice  to  creditors  may  be  given  by  mail  or  personally, 
p.  574. 

Cited  in  In  re  Yoell,  131  Cal.  582,  denying  right  of  creditors  who 
have  appeared  to  allege  insufficiency  of  publication  of  notice. 

Insolvency  Act  will  operate  as  to  debt  contracted  before  its  passage, 
p.  574. 

To  same  effect  in  Porter  v.  Imus,  79  Cal.  184,  further  holding  as  to 
discharge  of  debt  due  nonresident. 

66  Cal.  576-576.     FULTON  ▼.  ONESTI. 

Malicious  Prosecution. — ^Trobable  Cause"  is  question  of  law  for  court, 
p.  575. 

To  same  effect  in  Ball  v.  Rawles,  93  Cal.  233,  27  Am.  St.  Rep.  183; 
Sandell  v.  Sherman,  107  Cal.  394;  Wright  v.  Ascheim,  5  Utah,  491, 
cited  under  Eastin  v.  Bank,  66  Cal.  123;  People  v.  Kilvington,  104  CaL 
91,  43  Am.  St.  Rep.  76,  applying  rule  to  probable  cause  for  arrest.  Note 
citations:   Ross  v.  Hizon,  26  Am.  St.  Rep.  141,  on  general  subject. 
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66  Cal.  576-577.    ESTATE  OF  HAMILTON. 

Family  Allowance  to  Widow  terminates  ipso  facto  on  remarriage, 
p.  576. 

To  same  effect  in  In  re  Still,  117  Cal.  514,  holding  right  to  probate 
homestead  also  to  terminate  thereby. 

66  Cal.  579-593.    HART  y.  WESTERN  UNION  TEL.  CO.;  S.  C.  56  Am. 
Rep.  119. 

Telegraph  Company  is  Liable  for  failure  to  use  great  care  and  dili- 
gence in  transmission  and  delivery  of  messages,  p.  581. 

To  same  effect  in  Western  Union  etc.  Co.  y.  Hyer,  22  Fla.  648,  1  Am. 
St.  Rep.  228  (and  see  note,  p.  229),  as  to  failure  to  deliver  message; 
Kirby  v.  Western  Union  etc.  Co.,  4  S.  Dak.  109,  46  Am.  St.  Rep.  768, 
on  point  that  company  is  common  carrier  and  cannot  refuse  to  receive 
and  carry  message  for  refusal  to  assent  to  stipulations;  Brooks  v.  West- 
em  Union  Tel.  Co.,  26  Utah,  154,  construing  telegraph  messages  as 
sufficient  to  put  telegraph  company  on  inquiry  as  to  importance  and 
to  authorize  recovery  for  damages  occasioned  by  failure  to  transmit 
them.  Note  citations:  Western  Union  etc.  Co.  v.  Cooper,  10  Am.  St. 
Rep.  786,  on  general  subject. 

Telegraph  Company. — Stipulation  Limiting  Liability  exempts  it,  ex- 
cept as  to  willful  misconduct  or  gross  negligence,  p.  583. 

To  same  effect  in  Coit  v.  Western  Union  Tel.  Co.,  130  Cal.  661,  holding 
sender  bound  by  such  stipulation;  denied  in  Western  Union  Tel.  Co. 
V.  Cook,  61  Fed.  627-629,  holding  stipulation  void  when  exempting  com- 
pany from  due  performance  of  its  statutory  duties;  Redington  v.  Pacific 
etc.  Co.,  107  Cal.  323,  48  Am.  St.  Rep.  135,  construing  similar  stipula- 
tion, and  holding  company  liable  for  such  negligence  under  facts;  and, 
ruling  similarly,  in  Birkett  v.  Western  Union  etc.  Co.,  103  Mich.  364, 
367,  50  Am.  St.  Rep.  376,  378.  Note  citations:  Camp  v.  Telegraph  Co., 
71  Am.  Dec.  467,  469,  472,  474,  and  Ayer  v.  Telegraph  Co.,  1  Am.  St. 
Rep.  358,  on  general  subject. 

66  Cal.  594-596.    PEOPLE  y.  BARNES. 

Preliminary  Examination  may  be  compelled  by  mandamus,  where  de- 
fendant regularly  charged,  p.  595. 

To  same  effect  in  Cohill  v.  Superior  Court,  145  Cal.  46,  granting  man- 
damus to  compel  superior  court  to  hear  motion  to  modify  order  setting 
apart  homestead  though  lower  court  decided  it  had  no  jurisdiction;  Ex 
parte  Dimmig,  74  Cal.  166,  holding,  however,  warrant  of  arrest  improp- 
erly issued  when  information  insufficient  under  section  811,  812,  Penal 
Code;  State  v.  Engle,  127  Ind.  459,  22  Am.  St.  Rep.  656,  issuing  writ  to 
compel  docket  entries  when  act  ministerial. 
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66  CaL  697-G02.    PEOPLE  y.  MAYES;  56  Am.  Rep.  126. 

Rape. — Evidence  of  prosecutrix  as  to  particulars  of  complaint  made 
by  her  is  inadmissible,  p.  599. 

To  same  effect  in  People  y.  Tiemey,  67  Cal.  55;  People  y.  Stewart, 
97  Gal.  241,  but  holding  fact  of  such  complaint  material;  and  see 
Hannon  y.  State,  70  Wis.  451,  admitting  this  daas  of  evidence;  and,  on 
same  point,  People  v.  Barney,  114  Cal.  556;  People  v.  Lambert,  120  Cal. 
172,  173,  rejecting  such  evidence  from  person  to  whom  complaint  was 
made;  and  State  v.  Sargent,  32  Greg.  113;  but  see  Bamett  v.  State, 
83  Ala.  44,  admitting  such  evidence  when  attempt  made  to  impeach 
evidence  of  prosecutrix;  Territory  v.  Maldonado,  9  N.  Mex.  633,  and 
State  V.  Neel,  21  Utah,  157,  holding  such  evidence  improperly  admitted; 
People  V.  Wilmot,  139  Cal.  105,  as  to  evidence  of  statements  in  casuaJ 
conversation.  Note  citations:  Parker  v.  State,  1  Am.  St.  Rep.  389, 
and  State  v.  Langford,  40  Id.  282,  on  general  subject. 

Rape. — ^Evidence  of  Prosecutrix,  even  if  imcorroborated,  will  sustain 
conviction,  p.  598. 

To  same  effect  in  People  y.  Stewart,  90  Cal.  213,  affirming  conviction 
under  facts;  People  v.  Mesa,  93  Cal.  584,  ruling  similarly,  when  evi- 
dence corroborated;  People  v.  Fleming,  94  Cal.  310,  but  holding  evidence 
insufficient  to  show  intent  to  rape;  People  v.  Gardner,  98  Cal.  130, 
holding  evidence  sufficient,  but  reversing  conviction  for  error  in  admis- 
sion of  evidence  at  preliminary  examination;  People  v.  Sullivan,  129 
Cal.  560,  on  point  that  credibility  is  question  for  jury;  State  v.  Knighten, 
39  Or.  65,  applying  rule  in  case  of  statutory  rape. 

66  Cal.  602-606.    PEOPLE  y.  O'BRIEN. 

Defendant  Testifying  in  Own  Behalf  cannot  be  eross -examined  as  to 
any  matters  not  brought  out  in  direct,  p.  603. 

To  same  effect  in  People  v.  Yeaton,  75  Cal.  416,  as  to  confessions 
when  proper  foundation  not  laid;  People  v.  Brown,  76  Cal.  574,  but 
holding  error  in  case  not  prejudicial;  People  v.  Rczelle,  78  Cal.  93,  94, 
and  People  v.  Gallagher,  100  Cal.  475,  holding  cross-examination  proper 
under  circumstances;  People  v.  Wong  Ah  I<eong,  99  Cal.  442,  People 
V.  Baird,  104  Cal.  464,  People  v.  Un  Dong,  106  Cal.  88,  and  State  v. 
Saunders,  14  Greg.  311,  ruling  aliter;  People  v.  Crowley,  100  Cal.  482, 
but  permitting  cross-examination  as  to  previous  conviction  for  felony; 
State  V.  Bartmees,  33  Gr.  121-123,  but  permitting  cross-examination 
as  to  statements  made  on  preliminary  hearing;  note  to  Evans  v.  G'Con- 
nor,  75  Am.  St.  Rep.  338,  on  general  subject;  State  v.  Miller,  43  Or. 
330,  where  one  accused  of  murder  related  circumstances  leading  up  to 
difficulty  and  to  his  presence  on  premises  of  deceased,  crose-examina- 
tion  to  show  that  accused  had  been  ordered  off  premises  two  months 
prior  to  killing  and  that  they  were  not  on  good  terms  is  proper.     Dis- 
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tinguished  in  State  y.  Larkins,  5  Idalio,  208,  defendant  in  criminal 
prosecution  voluntarily  taking  stand  may  be  cross-examined  about  any 
facts  connected  with  facts  testified  to  on  direct  examination.  Note 
citation:    State  y.  Duncan,  38  Am.  St.  Rep.  896,  on  general  subject. 

66  Cal.  606-632.    McLANB  y.  PLACERVILLE  ETC.  CO. 

Railroad  Bonds  may  be  issued  by  vote  of  board  of  directors,  p.  608. 

Distinguished  in  Boyd  y.  Heron,  125  Cal.  455,  holding  assent  of  stock- 
holders  necessary  since  adoption  of  section  359,  Civil  Code. 

Railroad  Mortgage — Foreclosure. — ^Receiver  may  be  appointed,  in  ac- 
tion, to  take  charge  of  property  pendente  lite,  p.  615. 

To  same  effect  in  Michigan  etc.  Co.  v.  Lumber  Co.,  103  Mich.  402, 
but  denying  right  to  appoint  receiver  before  foreclosure  unless  mort- 
gage clearly  so  specifies.  Note  citations:  Cortleyou  v.  Hathaway,  64 
Am.  Dec  486,  on  general  subject;  Green  v.  Coast  Line  etc  Co.,  54  Am. 
fit.  Rep.  405,  417,  420,  422,  on  priority  of  claims  and  practice  on  such 
foreclosure;  Cameron  v.  Groveland  etc  Co.,  72  Am.  St.  Rep.  87,  on 
veceivers. 

Railway  Mortgage  Foreclosure. — ^Expenses  of  receiver  and  trustee  may 
be  given  priority  as  lien  over  that  of  bondholders,  p.  629. 

To  same  effect  in  Ellis  v.  Water  Co.,  86  Tex.  112  (cited  in  Missouri 
•tc  Co.  V.  Chilton,  7  Tex.  Civ.  App.  194),  charging  sudh  expenses  on 
net  income  and  then  upon  property  or  proceeds. 

Trustee's  Sale  of  Mortgage  Property  may  be  ordered  by  court  where 
loss  entailed  in  maintaining  thereof,  p.  629. 

To  same  effect  in  Wulff  y.  Superior  Court,  110  CaL  218,  52  Am.  St. 
Rep.  80,  sustaining  sale  of  partnership  assets  by  receiver  in  dissolution 
proceedings. 

Railroad  Bonds. — ^Bona  Fide  Purchaser  includes  purchaser  for  market 
value,  although  some  overdue  coupons  are  attached  to  bond,  p.  632. 

To  same  effect  in  Long  Island  etc  Co.  v.  Columbus  etc  Co.,  65  Fed. 
Rep.  457,  holding  purchase  made  in  good  faith  imder  facts. 

66  CaL  632-635.    HATCH  v.  STONEMAN. 

Constitutional  Amendments  Cannot  be  Submitted  to  people  by  gov- 
ernor until  directed  by  legislature,  p.  635. 

To  same  effect  in  Oakland  etc.  Co.  v.  Hilton,  69  Cal.  514,  on  point 
that  legislature  does  not  exercise  legislative  powers  in  proposing  such 
amendments,  and  holding  certain  amendments  not  operative;  and  see, 
on  same  point.  In  re  Senate  File,  31,  25  Neb.  872,  citing  main  case  from 
eounsel's  brief;  dissenting  opinion  in  State  v.  Secretary,  43  La.  Ann. 
697,  construing  local  acts.  Distinguished  in  People  v.  Curry,  130  Cal. 
90,  construing  Statutes  of  1899,  page  24. 

Geaeral  CiUtion. — Commonwealth  v.  Griest,  196  Pa.  413. 
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66  Cal.  636-642.    SCHROEDER  t.  WITTRAM. 

Vendee  is  discharged  at  law  by  whatever  absolves  him  in  equity, 
p.  638. 

To  same  effect  in  Taylor  v.  Williams,  2  Colo.  App.  564,  565,  holding 
vendee  entitled  to  deposit  paid,  when  abstract  showed  title  defective. 

Justice's  Court  Has  Jurisdiction  of  action  involving  realty  where 
question  is  not  raised  by  pleadings,  p.  638. 

To  same  effect  in  Williams  v.  Mecartney,  69  Cal.  569,  as  to  similar 
pleadings,  when  legality  of  tax  involved;  and,  on  same  point.  Willard 
v.  Woodland,  7  Utah,  197;  Copertini  v.  Oppermann,  76  Cal.  184,  but 
sustaining  bringing  of  action  in  superior  court  to  recover  back  deposit 
of  less  than  three  hundred  dollars  when  question  of  title  shown  by 
pleadings;  and  see  Hart  v.  Camall  etc  Co.,  103  CaL  141,  both  sub- 
stantially overruling  main  case. 

66  Cal.  642-645.    SANTA  CLARA  t.  SOUTHERN  PACIFIC  ETC.  CO. 

County  Government  Act  of  1883  repealed  section  4045  Political  Code, 
p.  643. 

To  same  effect  in  San  Luis  Obispo  v.  Hendricks,  71  CaL  248,  as  to  ses- 
sions of  board  of  supervisors;  Mendocino  Co.  v.  Bank,  86  Cal.  257,  258, 
as  to  collection  of  license  tax;  Wichmann  v.  Placerville,  147  Cal.  165, 
holding  void  bond  issue  made  under  old  charter  where  new  charter  had 
superseded  it  though  Bonding  Act  passed  on  same  day  as  new  charter. 

License  Tax  may  be  Impoeed  on  operation  of  steam  railroad  within 
county,  p.  644. 

Overruled  in  San  Benito  Co.  v.  S.  P.  R.  IR.  Co.,  77  Cal.  520,  following 
federal  decisions,  as  being  void  tax  on  franchise  granted  by  United 
States. 

Municipal  Ordinance.— Omission  of  Seal  on  record  in  ordinance  book 
does  not  invalidate  it  when  properly  passed,  p.  644. 

To  same  effect  in  San  Luis  Obispo  v.  White,  91  Cal.  437,  aa  to  failure 
to  attach  official  seal  to  election  proclamation. 

66  Cal.  654-658.    PEOPLE  v.  HAMMOND. 

Police  Commissioners  of  San  Francisco. — Governor  cannot  appoint 
until  vacancy  occurs,  p.  655. 

To  same  effect  in  People  v.  Pond,  89  Cal.  143  (cited  in  110  Cal.  452), 
holding  office  not  elective;  People  v.  Edwards,  93  Cal.  155,  156,  158  (cited 
at  110  Cal.  453),  applying  rule  to  fire  commissioners  appointed  under 
act  of  1878;  and,  on  same  point.  People  v.  Newman,  96  Cal.  607,  608 
(cited  at  110  Cal.  454),  holding  local  ordinance  void  as  in  conflict  with 
this  act;  People  v.  Gunst,  110  Cal.  451,  on  point  that  governor  cannot 
remove  such  commiasioner  and  appoint  another  in  his  place.    Cited  in 
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White  V.  CSty  of  Alameda,  124  Cal.  96,  97,  noted  under  Webster  v.  Wade, 
19  Cal.  292. 

Officer  Holds  Over  until  successor  is  appointed  or  elected  according 
to  law,  p.  656. 

To  same  effect  in  State  y.  Simon,  20  Oreg.  376,  378,  where  term  and 
mode  of  election  of  successor,  abolished  by  legislature;  Rice  v.  National 
City,  132  Cal.  356,  discussing  tenure  and  term  of  officer  holding  over. 

Offices. — ^Vacancies  are  not  restricted  to  happening  of  events  specified 
in  section  996  PolHical  Code,  p.  656. 

To  same  effect  in  People  v.  Ward,  107  Cal.  241,  holding  vacancy  to 
exist  on  death  of  elected  officer  after  qualification  and  before  commence- 
ment of  term. 

M  Oal.  658-661.    DAVIS  y.  FORTES.    S.  C.  see  Kendall  y.  Porter,  120 
Cal-  107,  117. 

Municipal  Bonds. — Interest  cannot  be  recovered  on  overdue  coupons 
under  Stats.  1858,  p.  286,  in  mandamus  against  treasurer,  p.  660. 

To  same  effect  in  Bates  v.  Gerber,  82  Cal.  551,  555,  556,  holding  such 
interest  not  allowable  in  any  event;  but  overruled  as  to  this  point,  in 
Kendall  v.  Porter,  120  Cal.  108,  as  to  same  bonds  (but  see  dissenting 
opinions,  pp.  112,  117,  118).  Note  citations:  Morris  etc.  Co.  y.  Fisher, 
64  Am.  Dec  445,  on  limitation  of  actions  on  coupons. 

Mandamus  Will  Not  Lie  to  compel  treasurer  to  make  payments  of 
interest  unauthorized  by  law,  p.  669. 

To  same  effect  in  Sawyer  v.  Colgan,  102  Cal.  293,  denying  writ  against 
oontroller  for  issuance  of  warrant  for  interest  on  matured  bonds  and 
coupons. 

66  Cal.  662-668.    PEOPLE  y.  LEE  AH  CHUCK. 

Criminal  Law. — ^Information  may  be  filed  for  any  crime  shown  by 
depositions  before  committing  magistrate,  irrespective  of  form  of  his 
endorsement  thereon,  but  is  confined  to  charge  in  complaint  when  no 
depositions  returned,  pp.  664,  666. 

To  same  effect,  on  first  point,  in  People  v.  Vierra,  67  Cal.  234;  People 
Y.  Nogiri,  142  Cal.  597,  setting  aside  information  for  intent  to  murder 
after  commitment  for  assault  with  deadly  weapon;  People  v.  Giancoli, 
74  Cal.  646,  further  holding  charge  justified  by  depositions  and  action 
of  district  attorney  thereon  conclusive;  People  v.  Staples,  91  Cal.  27, 
holding  charge  justified  by  depositions;  but  see  People  v.  Parker,  91 
Cal.  93,  and  People  v.  Christian,  101  Cal.  474,  ruling  aliter  under  facts; 
£x  parte  Nicholas,  91  Cal.  643  (but  see  dissenting  opinion,  646),  grant* 
ing  power  to  district  attorney  to  file  new  information  to  correct  mis- 
take in  this  regard;  and,  on  second  point,  in  State  v.  Boulter,  5  Wyo. 
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242,  but  holding  information  erroneous  if  for  charge  other  than  that 
of  commitment,  when  depositions  are  returned. 

Cross-Examination. — ^Bias  of  Witness  may  be  shown  by,  p.  667. 

To  same  eflfect  in  People  v.  Thomson,  92  Cal.  510;  People  v.  Ander- 
son, 105  Cal.  33,  holding  questions  improperly  excluded;  People  y. 
Gillis,  97  Cal.  544,  as  to  cross-examination  of  prosecuting  witness  to 
show  his  interest;  People  y.  Wong  Chuey,  117  Cal.  627,  sustaining  ad- 
mission of  eyidenoe;  State  y.  Ellsworth,  30  Greg.  154,  holding  rejection 
erroneous. 

66  Cal.  668-677.    PEOPLE  y.  CUNNINGHAM. 

Criminal  Law. — ^Eyidenoe  of  Other  Offenses  ia  admissible  when  con- 
nected with  crime  charged,  p.  671.  * 

To  same  effect  in  People  y.  Walters,  98  Cal.  142,  where  two  people 
killed  by  same  act;  People  y.  Patterson,  102  Cal.  244,  holding  prior  acta 
of  incest  also  proyable  in  prosecution  for  that  crime;  People  y.  Sanders, 
114  Cal.  231,  as  to  proof  of  distinct  crime,  stating  general  rules  of  ad- 
missibility of  such  evidence;  People  y.  Ebanks,  117  Cal.  664,  where 
such  proof  tended  to  proye  material  fact  as  to  crime  charged. 

Eyidenoe  on  Preliminary  Examination  may  be  read  at  trial  when  not 
objected  to,  p.  672. 

Distinguished  in  Reid  y.  Reid,  73  CaL  207,  excluding  in  dyil  ease 
transcript  of  testimony  giyen  in  prior  action;  People  y.  Carty,  77  Cal. 
216,  ruling  similarly  as  to  eyidenoe  on  preliminary  examination  where 
transcript  of  testimony  not  properly  certified. 

66  Cal.  677-682.    RHODES  y.  NA6LEE. 

Judicial  Notice  embraces  meaning  of  words  and  idioms  in  yemaeular, 
p.  678.    See  note  to  Lanfear  y.  Mestier,  89  Am.  Dec  691,  692. 

Slander — ^Eyidence. — ^Plaintiff  may  show,  in  aggravation  of  damages, 
that  he  is  married  and  has  family,  p.  680. 

To  same  effect  in  Dixon  y.  Allen,  69  Cal.  530,  as  to  similar  eyidence 
in  libel  suit;  Cahill  y.  Murphy,  94  Cal.  31,  28  Am.  St.  Rep.  90,  aa  to 
number  and  ages  of  plaintiff's  children,  but  not  of  their  dependence  on 
her  for  support. 


VOIiUMB  liXVII. 


er  CM.  1-5.    TYRRELL  y.  BALDWIN. 

Volimtaiy  Appeaianoe  of  defendant  it  equivalent  to  service  of  inm- 
monBy  p.  4. 

To  same  effect  in  Martin  v.  Garter,  48  Fed.  Rep.  598,  as  to  service  of 
amended  complaint  when  demurrer  filed  thereto;  Frank  v.  Wedderin, 
08  Fed.  Rep.  823,  holding  judgment  rendered  thereon  conclusive;  Eliza- 
hethport  etc  Go.  v.  Whitloek,  37  Fla.  223,  as  to  appearance  by  lessor 
in  ejectment  suit  against  lessee;  Johnson  etc.  Go.  v.  Burr,  7  Kan.  App. 
707,  holding  irregularities  in  issuance  waived  by  such  appearance. 

Judgment  against  person  after  death  is  not  void,  p.  4. 

Gited  in  Todhunter  v.  EHemmer,  134  GaL  63,  noted  under  Fhelan  v. 
Tyler,  64  Gal.  82. 

67  Gal.  6-7.    MILLIBGB  v.  HTDB. 

State  Lands. — ^Affidavit  on  Application  must  contain  all  statutory 
requirements,  p.  7. 

To  same  effect  in  McKenrie  v.  Brandon,  71  Gal.  211,  further  holding 
as  to  sufficiency  of  pleadings  in  contest  thereon;  and  on  same  points 
in  McEntee  v.  Gook,  76  Gal.  189,  holding  complaint  insufficient;  and 
Reese  v,  Thorbum,  78  Gal.  117,  ruling  similarly  when  complaint  did  not 
set  forth  contents  of  application;  but  see  Perri  v.  Beaumont,  91  Gal. 
32,  sustaining  complaint,  although  containing  no  allegation  that  swamp 
land  involved  was  surveyed  at  time  of  contestant's  application. 

67  GaL  7-11.    RHODES  v.  BORDSN. 

Discharge  in  Insolvency  does  not  include  note  executed  and  delivered 
here  in  favor  of  citizen  of  another  state,  p.  11. 

To  same  effect  in  Bean  v.  Loryea,  81  Gal.  153,  as  to  judgment  rend- 
ered in  another  state  in  favor  of  citizen  thereof;  Scamman  v.  Bonslett, 
118  GaL  97,  as  to  note  held  by  nonresident  secured  by  local  mortgage; 
V.  Messner,  17  Oreg.  82,  as  to  claim  for  goods  sold  by  nonresident. 
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67  Cal.  11-13.    PEOPLE  v.  HARTWELL. 

Offices. — ^Vacancy  is  created  by  voluntary  surrender  to  another  under 
belief  of  latter's  right  thereto,  p.  12. 

To  same  effect  in  People  v.  Perkins,  85  Cal.  510,  as  to  failure  to  file 
bond  in  time;  State  v.  Moores,  52  Neb.  638,  denying  right  to  quo  war- 
ranto after  such  abandonment. 

67  Cal.  13-18.    GALLAGHER  t.  MARKET  STREET  ETC.  CO.  51  Am. 
Rep.  680,  cited  in  66  Am.  Rep.  713. 

Mortuary  Tables  are  admissible  for  estimating  probable  duration  of 
life,  p.  16. 

To  same  effect  in  Keast  v.  Mining  Co.,  136  Cal.  259,  admitting  such 
evidence  in  action  for  damages  for  death;  Joliet  v.  Blower,  155  111.  417, 
as  to  probable  duration  and  value  of  life  estate,  in  connection  with 
expert  testimony  thereon. 

Evidence. — ^Medical  Books  are  not  admissible,  although  shown  to  be 
standard,  except  to  contradict  or  discredit  witness  basing  evidence  there- 
on, p.  17. 

To  same  effect  in  People  v.  Goldenson,  76  Cal.  348,  sustaining  rejection 
thereof  on  rebuttal;  Lilley  v.  Parlcinson,  91  Cal.  656,  when  books  read 
to  witness  who  was  then  asked  if  his  own  opinions  concurred  there- 
with; Bixby  V.  Railway  etc.  Co.,  105  Iowa,  302,  as  to  books  not  referred 
to  by  witness;  Union  Pacific  etc.  Co.  v.  Yates,  79  Fed.  Rep.  687,  589, 
49  U.  S.  App.  249,  252,  as  to  reading  such  books  to  jury  in  argument 
especially  when  testimony  shows  it  not  to  be  authority;  Baily  v. 
Kreutzmann,  141  Cal.  521,  and  Eggart  v.  State,  40  Fla.  538,  noted  under 
People  V.  Wheeler,  60  Cal.  581;  Bixby  v.  Omaha  etc.  Co.,  105  Iowa,  302, 
67  Am.  St.  Rep.  305,  and  Van  Skike  v.  Potter,  53  Neb.  43,  construing 
similar  local  statute;  Scott  v.  Astoria  R.  R.,  43  Or.  39,  40,  books  on  civil 
engineering  are  not  competent  evidence  of  degree  of  slope  that  may 
safely  be  given  to  an  earth  embankment. 

67  Cal.  18-19.    ASHURST  v.  FOUNTAIN. 

Probate  Law. — Citation  for  Accounting  may  be  served  by  publication 
when  respondent  has  departed  from  state,  p.  19. 

To  same  effect  in  Trumpler  v.  Cotton,  100  Cal.  255,  as  to  guardian, 
and  further  holding  as  to  power  of  court  on  defaults 

67  Cal.  21-23.    PEOPLE  v.  PLATT. 

Statutes. — Repeal  by  Implication  does  not  occur  unless  acts  are  mani- 
festly inconsistent  and  repugnant,  p.  22. 

To  same  effect  in  In  re  Mitchell,  120  Cal.  387,  388,  holding  no  audi  n- 
peal  shown. 
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Proceedings  Against  Joint  Debtors. — ^Pleadings  cannot  be  amended  in 
proceedings  under  sections  089  to  994,  Code  of  Civil  Procedure,  p.  26. 

Cited  in  Cooper  v.  Burch,  140  Cal.  552,  discussing  nature  of  such 
proceedings  and  denying  right  of  amendment. 

67  Cal.  27-29.    TSOJAN  ETC.  CO.  y.  FIREMEN'S  INSURANCE  CO. 

Insurance — ^Employment  of  Watchman. — ^Plaintifif  cannot  recover 
when  facts  show  noncompliance  with  such  clause,  p.  29. 

To  same  effect  in  Sierra  etc.  Co.  v.  Hartford  etc.  Co.,  76  Cal.  237, 
holding  no  breach  shown;  Rankin  v.  Amazon  etc.  Co.,  89  CaL  210,  23 
Am.  St.  Rep.  464,  holding  no  sufficient  employment  shown;  and  on 
same  point  McKenzie  v.  Scottish  etc.  Co.,  112  Cal.  557;  MoQannon  v. 
Michigan  etc.  Fire  Ins.  Co.,  127  Mich.  647. 

67  Cal.  32-36.    WOOD  v.  FRANKS;  S.  C.  66  Cal.  217. 

Assignment  for  Benefit  of  Creditors  does  not  include  note  and  mort- 
gage to  one  creditor  in  consideration  of  his  assumption  of  debts  due 
others,  p.  34. 

To  same  effect  in  Saunderson  y.  Broad  well,  82  Cal.  134,  as  to  deed  in 
consideration  of  pre-existing  debts  due  grantee  and  payment  of  another 
creditor. 

Mortgage  v  not  void  because  given  for  larger  amount  than  due  if 
also  intended  to  cover  future  advances,  p.  35. 

Distinguished  in  Irwin  v.  McDowell,  91  Cal.  123,  discussing  damages 
recoverable  by  mortgagee  under  section  3338,  Civil  Code,  and  on  same 
point  Rocheleau  v.  Boyle,  12  Mont.  597,  following  latter  case;  Westheim- 
er  V.  Goodkind,  24  Mont.  99,  holding  question  of  intent  one  of  fact. 

67  Cal.  36-41.    SILVERBER6  y.  PHENIX  ETC.  CO. 

Insurance. — Agent  may  Waive  Forfeiture  in  any  manner  within  terms 
of  policy,  p.  39. 

To  same  effect  in  Enos  y.  Sun  etc.  Co.,  67  Cal.  622,  holding  written 
waiver  alone  sufficient  under  terms  of  policy;  West  Coast  etc.  Co.  v. 
State  etc  Co.,  98  Cal.  509,  512,  sustaining  oral  waiver  of  forfeiture  from 
change  of  ownership;  Slater  v.  Insurance  Co.,  89  Iowa,  635,  as  to  waiver 
of  proof  of  loss;  Billings  v.  Insurance  Co.,  34  Neb.  510,  as  to  waiver  of 
forfeiture  caused  by  subsequent  mortgage  of  property;  Home  etc.  Co. 
V.  Kennedy,  47  Neb.  144;  53  Am.  St.  Rep.  523,  holding  proceedings  after 
loss  to  operate  as  waiver  of  several  conditions;  Beatty  v.  Mutual  etc. 
.\s8n.,  75  Fed.  Rep.  70,  on  point  that  forfeiture  of  life  policy  for  non- 
payment of  assessment  is  waived  by  call  under  subsequent  assessment; 
Knarston  y.  Manhattan  etc.  Co.,  124  Cal.  76,  as  to  waiver  of  time  for 
]iayment  of  premiums,  and  on  same  point  cf.  Mutual  etc  Assn.  v. 
Beatty,  93  Fed.  753. 
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67  CaL  41-43.    LEARNED  y.  CASTLE;  S.  C.  78  Cal.  454,  464. 

Juxy. — General  Verdict  in  equity  case  for  abatement  of  nuisance  will 
not  support  judgment,  p.  42. 

To  same  effect  in  concurring  opinion  Simpson  y.  Harris,  21  Nev.  376, 
holding,  howeyer,  objection  waived  when  not  made  below.  Cited  also 
in  Downing  y.  Oskaloosa,  86  Iowa,  356,  discussing  right  to  judgment  of 
abatement  of  nuisance  when  damages  asked.  Distinguished  in  Reiner 
Y.  Schroeder,  146  Cal.  420,  where  plaintiff  has  been  ousted  from  pos- 
session and  question  of  ownership  is  in  issue  general  yerdict  is  conclu- 
sive and  no  findings  are  required  thereupon. 

67  Cal.  43-45.    BRANDON  y.  LEDDT. 

Description  in  Deed. — ^Parol  Evidence  is  inadmissible  to  explain  pat- 
ent ambiguity,  p.  44. 

To  same  effect  in  Cadwalader  y.  Nash,  73  OaL  46,  as  to  reference  to 
map  when  equally  applicable  to  two. 

67  Cal.  45-53.    CONNIFF  r.  GIXT  AND  GOXTNTY  OF  SAN  FRANCIS- 
CO. 

Municipal  Corporation  is  Liable  as  for  a  trespass  for  overflow  of 
water  from  natural  channel  caused  in  grading  street,  p.  49. 

To  same  effect  in  Cloverdale  v.  Smith,  128  Cal.  233,  on  point  that 
diversion  of  surface  water  onto  another's  land  is  an  actionable  nuisance; 
Larrabee  v.  Cloverdale,  131  Cal.  99,  101,  holding  town  liable  for  results 
of  such  grading  under  facts  stated;  Welsh  v.  Plumas,  80  Cal.  343,  as 
to  acts  of  supervisors  in  declaring  plaintiff's  toll  road  to  be  a  public 
highway;  Corcoran  v.  Benicia,  96  Cal.  3;  31  Am.  St.  Rep.  171,  holding 
aliter,  however,  as  to  damages  caused  by  prevention  of  flow  from  plain- 
tiff's lot  where  no  natural  channel;  Los  Angeles  etc.  Assn.  v.  Los  An- 
geles, 103  Cal.  467,  but  holding  city  not  liable  for  overflow  from  sewer 
caused  by  extraordinary  floods;  Tyler  v.  Tehama  County,  109  Cal.  623, 
applying  rule  of  liability  to  building  a  bridge  by  county  on  private 
land;  Sievers  v.  San  Francisco,  115  Cal.  653;  56  Am.  St.  Rep.  155,  but 
holding  city  not  liable  for  overflow  of  such  channel  when  caused  by 
error  of  contractor  in  grading  street  although  due  to  mistake  of  city 
engineer.  Distinguished  and  criticised  in  Hicks  v.  Drew,  117  Cal.  311, 
holding  action  for  overflow,  under  facts  stated,  not  a  trespass  and 
barred  in  two  years;  Staton  v.  Railroad  Co.,  Ill  N.  C.  286,  as  to  diver- 
sion of  water  by  railroad  company,  although  constructing  road  under  a 
charter.  Note  citations:  Vanderlip  v.  Grand  Rapids,  16  Am.  St.  Rep. 
611,  on  taking  of  private  property;  Goddard  r.  Inhabitants,  30  Id. 
408,  on  general  subject. 
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67  Cal.  53-54.    SAVINGS  AND  LOAN  SOCIETY  t.  THORNE. 

Omission  of  Findings. — ^Motion  to  vacate  judgment  therefor  need  not 
be  made  within  six  months,  p.  54. 

To  same  effect  in  Mace  v.  CReilley,  70  Cal.  235,  as  to  ex  parte  motion 
by  party  for  whom  judgment  rendered;  People  y.  Greene,  74  Cal.  404; 
5  Am.  St.  Rep.  452,  holding  such  limitation  not  to  apply  to  vacation 
of  judgment  void  on  face;  and  Norton  v.  Atchison  etc.  Co.,  97  Cal.  392; 
33  Am.  St.  Rep.  200,  ruling  similarly  as  to  vacation  of  default  judgment 
based  on  false  return  of  service. 

67  Cal.  54-55.    PEOPLE  v.  TIERNET. 

Rape. — Prosecutrix  cannot  testify  as  to  particulars  of  complaint  made 
shortly  after  occurrence,  p.  55. 

To  same  effect  in  People  v.  Wilmot,  139  Cal.  105,  noted  under  People 
V.  Mayes,  66  Cal.  697;  People  v.  Stewart,  97  Cal.  241,  but  holding  other 
evidence  admissible  and  Sustaining  conviction;  People  v.  Lambert,  120 
Cal.  172,  rejecting  testimony  of  person  to  whom  complaint  was  made, 
as  to  such  details ;  Hannon  v.  State,  70  Wis.  451,  but  admitting  evidence 
as  to  fact  of  making  complaint. 

67  Cal.  55-56.    PEOPLE  v.  McGILVER. 

Criminal  Law. — ^Evidence  of  Subsequent  Offense  is  admissible  if  tend- 
ing to  connect  defendant  with  crime  charged,  p.  56. 

,  To  same  effect  in  People  v.  Rogers,  71  Cal.  668,  where  crime  com- 
mitted with  tools,  etc.,  obtained  by  other  crimes;  People  v.  Lane,  101 
Cal.  618,  where  such  evidence  tends  to  show  material  fact  or  motive 
in  main  crime;  People  v.  Smith,  106  Cal.  82,  as  to  proof  of  killing  of  an- 
other at  same  time  and  place;  and,  on  same  point.  People  v.  Ebanks, 
117  Cal.  664;  Berstein  v.  Territory,  8  Okla.  471. 

67  Cal.  57-69.    MEHERIN  t.  OAKS;   S.  C.  see  Oaks  v.  Scheifferly,  74 
Cal.  478,  479,  480. 

Chattel  Mortgage. — Affidavit  by  all  parties  is  requisite,  p.  57. 

To  same  effect  in  Alferitz  v.  Ingalls,  83  Fed.  Rep.  969,  further  hold- 
ing affidavit  executed  in  California  while  property  was  here,  sufficient 
for  recording  in  Nevada  on  removal  of  property  thither. 

Notice  of  chattel  mortgage  from  record,  p.  358. 

Criticised  in  Cady  v.  Purser,  131  Cal.  666,  82  Am.  St.  Rep.  394,  as  to 
construction  of  section  1170,  Civil  Code. 

67  Cal.  69-65.    CALIFORNIA  ETC.  CO.  v.  SOUTHERN  PACIFIC  ETC. 
CO. 

Corporations. — Articles  of  Consolidation  become  articles  of  incorpora- 
tion for  new  company  and  must  be  filed,  p.  61. 
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To  same  effect  in  California  etc.  Co.  y.  Hooper,  76  Cal.  406,  further 
sustaining  right  of  new  corporation  to  be  substituted  for  one  constitu- 
ent in  pending  condemnation  proceedings;  Market  Street  etc.  Co.  v. 
Hellman,  109  Cal.  587,  on  point  that  consolidated  company  might  be 
organized  for  full  statutory  period. 

Eminent  Domain. — ^'Tinal  Judgment"  is  not  the  ''final  order  of  con- 
demnation," p.  63. 

Cited  in  Glenn  Co.  v.  Johnston,  129  Cal.  408,  discussing  owner's  reme- 
dies on  nonpayment  of  award;  City  of  Los  Angeles  y.  Pomeroy,  132 
Cal.  341,  holding  auch  final  order  appealable  as  one  made  after  judg- 
ment. 

Railroad — Condemnation. — Complaint  sustained  aa  to  allegations  of 
general  route  and  termini,  p.  61. 

Cited  in  San  Francisco  etc.  Co.  y.  Leyiston,  134  Cal.  414,  also  sustain- 
ing complaint  as  to  those  particulars. 

Eminent  Domain. — Complaint  need  not  allege  yalue  of  property,  p. 
64. 

To  same  effect  in  Monterey  County  y.  Cushing,  83  Cal.  510,  and  San 
Diego  etc.  Co.  y.  Neale,  88  Cal.  55,  holding  burden  of  proof  in  this  re- 
gard to  be  on  defendant. 

Eminent  Domain. — Cost  of  Fencing  imposed  on  railroad  company  on 
acquisition  of  right  of  way  is  not  part  of  damages  to  landowner,  p. 
64. 

To  same  effect  in  Los  Angeles  etc.  Co.  y.  Rumpp,  94  Cal.  434,  but  sus- 
taining defendant's  right  to  appeal  from  decree  for  error  as  to  such 
cost. 

Eminent  Domain — ^Railroad  Crossing. — Eyidence  is  admissible  on 
question  whether  this  was  most  adyantageously  made,  p.  64. 

Cited  in  In  re  Minneapolis  etc.  Co.,  36  Minn.  492,  holding  determina- 
tion of  location  and  manner  of  crossing  to  be  in  discretion  of  court,  on 
all  eyidence  produced. 

Findings. — Omission  is  immaterial  when  such  finding  would  hay*  been 
against  appellant,  p.  65. 

To  same  effect  in  Chamberlain  y.  Woodin,  2  Idaho,  614,  holding  find- 
ings sufi&cient. 

67  Cal.  65-67.    POWERS  ▼.  CRANE;  S.  O.  Powers  y.  Chabot,  93  CaL 
267,  268. 

Appeal  Bond  is  Void  aa  against  sureties  when  giyen  unnecessarily, 
p.  66. 

To  same  effect  in  Lambert  y.  Haskell,  80  Cal.  620,  as  to  injunction 
bond  beyond  statutory  requirements;  Powers  y.  Chabot,  93  Cal.  20S, 
as  to  bond  in  main  case;  McCallion  y.  Hibemia  etc  Co.,  98  Cal.  443, 
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holding  void  a  judgment  on  motion  against  sureties  on  unnecessary  stay 
bond;  Braithwaite  v.  Jordan,  5  N.  B.  230,  but  holding  bond  in  suit  valid 
as  common  law  bond;  Barnes  y.  Buffalo  Pitts  Co.,  6  Idaho,  522,  on  appeal 
from  foreclosure  of  chattel  mortgage,  if  court  requires  undertaking 
further  than  three  hundred  dollar  undertaking  to  stay  execution,  such 
further  undertaking  is  void. 

67  CaL  67-68.    SOUTHERN  PACIFIC  ETC.  CO.  v.  McCUSKER. 

Patent  for  Pnhlic  Land. — ^Validity  may  be  attacked  by  adverse  party 
where  issued  for  land  not  patentable,  p.  68. 

To  same  effect  in  Cucamonga  etc.  Co.  v.  Moir,  83  Cal.  107,  as  to  certif- 
icate and  patent  based  on  void  application;  United  Xjand  Assn.  v. 
Knight,  85  Cal.  486,  sustaining  collateral  attack  on  patent  when  no 
power  existed  to  convey;  dissenting  opinion  South  End  etc.  Co.  v.  Tin- 
ney,  22  Nev.  45,  discusadng  rights  under  patent  fraudulently  obtained. 

67  CaL  71-76.    SCOTT  y.  SIERRA  LUMBER  CO. 

Appeal. — Objection  to  Admissibility  of  Evidence  cannot  be  first  made 
on  appeal,  p.  75. 

To  same  effect  in  In  re  Doyle,  73  Cal.  568,  569,  as  to  evidence  in  will 
contest. 

Equity. — Court  May  Grant  appropriate  relief,  although  not  specifically 
prayed  for,  p.  75. 

To  same  effect  in  Zellerbadi  v.  Allenberg,  99  Cal.  68,  as  to  action 
for  injunction  and  accounting;  State  v.  District  Court,  13  Mont.  422, 
but  annulling  appointment  of  receiver  in  action  in  ejectment. 

Receiver  cannot  be  appointed  in  action  of  ejectment,  p.  76. 

To  same  effect  in  San  Jose  Bank  v.  Bank,  121  Cal.  545,  denying  such 
appointment  generally  in  suit  at  law. 

67  Cal.  77-79.    BARNETT  v.  CONTRA  COSTA  COUNTY. 

County  is  not  Liable  for  injuries  resulting  from  its  defective  bridge^ 
p.  78. 

To  same  effect  in  Chope  v.  Eureka,  78  Cal.  590,  591 ;  12  Am.  St.  Rep. 
114,  as  to  improper  sewer  excavation;  Sievers  v.  San  Francisco,  115 
Cal.  654,  655;  56  Am.  St.  Rep.  155,  156,  as  to  defective  grading  by  con- 
tractor, caused  through  error  of  city  engineer;  Freel  v.  School  City, 
142  Ind.  29,  as  to  liability  of  school  corporation  for  injuries  received 
by  laborer  on  school  house;  Board  v.  Allman,  142  Ind.  575,  as  to  defec- 
tive approach  to  bridge;  Vail  v.  Amenia,  4  N.  D.  249,  as  to  defective 
bridges  and  highways;  Templeton  v.  Linn  Co.,  22  Or.  314,  as  to  defec- 
tive highway,  and  holding  constitutional  the  repeal  of  satute  imposing 
such  liability;  Bailey  v.  Lawrence  Co.,  5  S.  D.  397,  401;  49  Am.  St.  Rep. 
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882,  886,  as  to  defective  bridge,  and  holding  such  liability  not  imposed 
by  statute  construed;  Heigel  v.  Wichita  Co.,  84  Tex.  393;  31  Am.  St. 
Rep.  64,  as  to  defective  bridge;  Madden  v.  Lancaster  Co.,  65  Fed.  Rep. 
191,  sustaining  statute  providing  special  period  of  limitations  for  such 
actions;  Sels  v.  Greene,  81  Fed.  Rep.  657,  as  to  liability  of  reclamation 
district  for  nuisance  in  construction  of  ditches. 

67  Cal.  79-83.    NIDEVER  v.  HALL. 

Slander. — ^Plaintiff  Must  Proye  that  words  were  actoally  aknderouSy 
if  not  so  per  se,  and  so  understood  by  the  others,  p.  83. 

To  same  effect  in  Jarman  v.  Rea,  137  Cal.  343,  on  point  that  special 
damage  need  not  be  alleged  as  to  words  actionable  per  se  or  shown  to 
be  such;  Lewis  y.  Humphries,  64  Mo.  App.  471;  admitting  evidenoe  of 
hearers  as  to  their  understanding  thereof. 

67  Cal.  84-85.    WEIHS  y.  STATHAM;  S.  C.  67  Cal.  245. 
Probate  Claim. — Allowance  is  not  conclusive  on  heirs,  p.  84. 

To  same  effect  in  Estate  of  Glenn,  74  Cal.  568,  discussing  allowance 
of  interest  on  claims;  In  re  Mouillerat's  Estate,  14  Mont.  251  (but  see 
dissenting  opinion,  p.  260),  granting  right  to  creditor  to  attack  account 
therefor;  Selna  v.  Selna,  125  Cal.  362,  73  Am.  St.  Rep  51,  noted  under 
Estate  of  Hill,  62  Cal.  186;  In  re  Barker's  Estate,  26  Mont.  283,  where 
administrator,  after  settlement  of  accounts,  appealed,  complaining  of 
order  disallowing  two  items,  reading  also  another  portion  thereof,  and 
notice  was  notice  of  appeal  of  each  separate  part  complained  of,  the 
appeal  was  not  from  order  as  whole  but  from  different  parte  thereof. 
Hudson  y.  Barratt,  62  Kan.  147. 

67  Cal.  86-88.    OAKLAND  BANK  y.  APPLBGARTH. 

Tender. — Objection  to  sufficiency  of  is  waived  if  not  made  at  tlie  time, 
p.  87. 

Distinguished  in  Colton  y.  Bank,  137  Cal.  383,  holding  section  2076, 
Code  of  Civil  Procedure,  to  state  only  a  rule  of  evidence  affecting  ques- 
tion of  costs  and  right  to  bring  actions. 

67  Cal.  89-92.    MYERS  y.  REINSTEIN. 

Transactions  with  Decedent — Evidence  is  admissible  in  action  to  en- 
force resulting  trust  against  executor  of  deceased  trustee,  p.  91. 

To  same  effect  in  Calmon  v.  Sarraille,  142  Cal.  642,  applying  rule  to 
action  against  deceased  agent  to  set  aside  deed  procured  by  him  through 
fraud;  but  cf.  Bollinger  v.  Wright,  143  Cal.  29G,  holding  evidence  not 
admissible,  under  facts  stated;  Nasholds  v.  McDonell,  6  Idaho,  382, 
following  rule;  Booth  v.  Pendola,  88  Cal.  44,  as  to  action  to  foreclose 
mechanic's  lien;   Tyler  v.  Mayre,  95  Cal.  170,  as  to  action  to  enforce 
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trust  against  assignee's  administrator;  Moore  t.  SchofieH,  96  Oal.  488, 
but  rejecting  testimony  under  facts  stated;  Poulson  y.  Stanley,  122  CaL 
658,  as  to  action  by  wife  to  quiet  title  as  against  husband's  adminis- 
trator; denied  Whitney  v.  Fox,  166  U.  S.  646  (Utah),  following  local 
decisions.  Note  citations:  Harris  y.  Bank,  1  Am.  St.  Rep.  211,  on  gen- 
eral subject. 

An  Action  to  Enforce  Resulting  Trait  against  personal  representa- 
tiyes  of  deceased  trustee  is  not  founded  on  claim  or  demand  against 
estate  of  deceased,  within  Code  of  Ciyil  Procedure,  section  1880,  p.  92. 

(^ted  in  Estate  of  Dutard,  147  Oal.  266,  where  claims  based  solely 
on  theory  that  specific  property  of  decedent  was  trust  property  to  which 
appellants  were  entitled  as  beneficiaries,  without  intimation  that  prop- 
erty mingled  so  that  it  could  not  be  identified,  fact  that  claims  present- 
ed asked  for  specific  property  or  its  yalue  does  not  make  claimants 
general  creditors  of  estate.  Distinguished  in  Rice  y.  Rigley,  7  Idaho, 
130,  131,  132,  term  ''claim  or  demand"  in  Reyised  Statutes,  section 
6967,  embraces  all  rights  of  action  for  establishment  of  trust  in  land, 
and  plaintiff  in  action  against  administrator  to  establish  resulting 
trust  in  land  cannot  testify  as  to  facts  occurring  prior  to  death  of  de- 
eedent. 

67  Gal.  93-94.    KUTZ  ▼.  FLBISHER. 

Stock — Sales  on  Margrn. — ^Agreement  between  principal  and  broker 
held  not  to  be,  p.  93. 

Distinguished  in  Kullman  y.  Simmens,  104  OaL  699,  iustaining  find- 
ing that  such  transaction  was  inyalid  sale. 

67  Gal.  99-100.    PEOPLE  y.  GLARE. 

'H)nce  in  Jeopardy"  does  not  embrace  proceedings  under  inyalid  in- 
formation, p.  100. 

To  same  effect  in  People  y.  Larson,  68  Gal.  19,  where  no  yerdict 
rendered  thereon;  People  y.  Ammerman,  118  Gal.  28,  sustaining  direc- 
tion of  yerdict  against  defendant  on  such  plea.  Note  citations:  Kohl- 
heimer  y.  State,  77  Am.  Dec.  696,  on  general  subject. 

67  OaL  102-103.    EX  PARTE  WHITE. 

Municipal  Ordinance  as  to  construction  of  laundries  is  yalid,  p.  103. 

To  same  effect  in  McGloskey  y.  Kreling,  76  OaL  612,  as  to  erection 
of  wooden  building  within  "fire  limits"  but  denying  right  of  injunction 
thereof  to  adjoining  owner  suffering  no  special  damage;  C^cinnati  y. 
y.  Steinkamp,  64  0.  St.  290,  as  to  act  prescribing  firs  escapes,  but  hold- 
ing particular  act  inyalid  because  local. 
Notes  Oal.  Rep.— 211. 
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67  Cal.  103-104.    PEOPLE  v.  MURRAY. 

Attempt  to  Commit  Burglary. — ^Information  is  sufficient  if  in  language 
of  statute,  p.  104. 

To  same  effect  in  People  v.  Rozelle,  78  Cal.  91,  sustaining  informa- 
tion against  accessary  to  throwing  vitriol  on  another;  State  v.  William- 
son, 22  Utah,  255,  noted  imder  People  v.  Saviers,  14  Cal.  29.  Note  cita- 
tions: State  v.  Campbell,  94  Am.  Dec.  253,  and  People  y.  Moran,  20 
Am.  St.  Rep.  746,  on  general  subject. 

67  Cal.  106-108.    STEPHENSON  y.  HAWKINS. 

Eyidence. — ^DeclarationB  of  Decedent  are  admissible  only  when  against 
interest,  p.  108. 

Cited  in  Rulofson  y.  Billings,  140  Cal.  458,  noted  under  Rice  y.  Cun* 
ningham,  20  Cal.  500. 

67  Cal.  108-109.    MERCED  COUNTY  y.  HICKS. 

Appearance  by  Attorney. — Judgment  is  yoid  when  rendered  upon  such 
appearance  if  unauthorized,  p.  100. 

To  same  effect  in  Hill  y.  City  etc.  Co.,  79  CaL  191,  dismjssing  actioB 
on  such  judgment. 

67  Cal.  110-111.    SAN  FRANCISCO  y.  McOINN. 

Taxation — Municipal  Property. — Improyementa  by  leasee  on  kads 
leased  from  city  are  taxable  to  him,  p.  111. 

To  same  effect  in  Board  y.  Grant,  118  Cal.  44,  but  holding  such  im- 
provements to  belong  to  owner  when  not  removed  before  end  of  lease. 

General  Citation. — Crocker  y.  Donovan,  1  Okla.  176. 

67  Cal.  111-113.    HORSWELL  y.  RXnZ. 

Mining  Claims. — ^Prior  Possession  is  unavailing  against  subsequent 
peaceable  location  in  due  form,  p.  112. 

To  same  effect  in  Patchen  v.  Keeley,  19  Nev.  413,  but  sustaining 
action  for  trespass  against  stranger  not  attempting  to  locate;  Patter- 
son V.  Tarbell,  26  Greg.  35,  holding  subsequent  location  superior  where 
first  did  not  immediately  mark  boimdaries.  OUve  Land  etc.  Co.  y.  01m- 
stead,  103  Fed.  573. 

67  Cal.  113-116.    PEOPLE  y.  LENNOX. 

Withdrawal  of  Plea  of  Guilty  cannot  be  made  after  punishment  fixed, 
p.  114. 

To  same  effect  in  People  y.  Miller,  114  Cal.  16,  holding  refusal  to 
permit  withdrawal  not  abuse  of  discretion. 
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Trial  by  Jury  is  waived  by  plea  of  guilty,  p.  116. 

To  same  effect  in  People  v.  Chew  Lan  Ong,  141  Cal.  552,  holding  sec- 
tion 1102,  Penal  Code,  constitutional;  Craig  y.  State,  49  O.  St.  420, 
sustaining  statute  permitting  examination  by  court  in  murder  CMe^ 
after  confession. 

General  Citation.— ^tate  v.  Almy,  67  N.  H.  279. 

> 
67  Cal.  115-116.    WOOD  y.  SUPERIOR  COURT. 

Justification  of  Sureties.— nTustice  court  appeal  becomee  ineffectual  on 
failure  to  justify  after  notice,  p.  115. 

To  same  effect  in  McCracken  y.  Superior  Court,  86  Cal.  76,  further 
holding  yoid  order  of  superior  court  extending  time  for  justification; 
but  see  Moffat  y.  Gi^enwalt,  90  Cal.  372,  sustaining  said  court's  power 
to  dismiss  such  appeal  and  bind  sureties  thereby;  State  y.  Napton,  24 
Mont.  456,  holding  appellate  court  to  haye  no  jurisdiction  of  the  action 
thereafter. 

67  Cal.  116-119.    R0SB0R0U6H  y.  BOARDMAN. 

Vacancy  in  Office  can  occur  only  as  proyided  In  section  996,  Political 
Code,  p.  118. 

Doubted  in  People  y.  Ward,  107  Cal.  240,  holding  yacancy  created 
by  death  of  elected  officer  after  qualification  during  predecessor's  term; 
and  see  DriscoU  y.  Jones,  1  S.  Dak.  18,  discussing  power  of  appointment 
under  local  statutes;  but  affirmed  Santa  Ana  etc.  Co.  y.  San  Buena- 
yentura,  65  Fed.  Rep.  326  (Cal.),  holding  yacancy  not  created  by  accept- 
ance of  incompatible  office.  Cited,  also,  in  State  y.  Murphy,  32  Fla. 
153,  discussing  power  to  hold  oyer;  State  y.  Faussett,  1  N.  Dak.  194, 
defining  'Vacancy"  under  local  statutes. 

67  CaL  120-122.    McCRART  ▼.  BEAUDRT. 

Water. — ^"Public  Use"  includes  use  thereof  for  sale,  rental  or  distri- 
bution, p.  121. 

To  same  effect  in  Fresno  y.  Fresno  etc.  Co.,  98  Cal.  183,  dissolying 
injunction  against  entire  use  of  irrigating  canal  because  built  within 
city;  People  y.  Elk  Riyer  etc  Co.,  107  Cal.  226,  48  Am.  St.  Rep.  128, 
but  sustaining  rights  of  riparian  owners  to  deposit  drainage,  etc.,  in 
stream;  Merrill  y.  Southside  etc.  Co.,  112  Cal.  434,  defining  "appro- 
priated" in  section  1,  article  14,  of  constitution. 

Holder  of  Franchise  for  supplying  of  water,  cannot  refuse  use  of 
reasonable  quantity  in  reasonable  manner  on  payment  of  rate,  p.  121. 

To  same  effect  in  Haugen  y.  Albina  etc.  Co.,  21  Greg.  422,  awarding 
mandamus  therefor,  although  franchise  may  not  in  terms  require  fur- 
nishing of  water;  San  Diego  etc.  Co.  y.  National  City,  74  Fed.  Rep.  86 
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(cited  in  Lanning  y.  Osborne.  76  Fed.  Rep.  329),  denying  right  of  water 
company  to  charge  rate  in  addition  to  that  fixed  by  law;  Crow  v.  San 
Joaquin  etc.  Co.,  130  Gal.  313,  noted  und<er  Price  v.  Riverside  etc.  Co., 
56  Cal.  431;  San  Diego  etc.  Co.  v.  Sharp,  97  Fed.  399,  noted  under 
People  V.  Stephens,  62  Cal.  209;  Boise  City  Irr.  etc.  Co.  v.  Clark,  131 
Fed.  420,  upholding  constitutionality  of  maximum  rate  to  be  charged 
by  irrigation  company,  as  fixed  by  county  commissioners  under  Idaho 
statute.  Distinguished  in  Kelsey  v.  Commissioners,  113  Mich.  221,  deny- 
ing right  of  owner  of  building  to  compel  water  commisflioiiers  to  sup- 
ply each  of  his  tenants  separately. 

General  CitatioiL— Amy  y.  Amy,  12  Utah,  322. 

67  Cal.  122-123.    HATCH  y.  NSW  ZEALAND  ETC.  CO. 

Misdescription  in  Policy  in  part  will  not  vitiate  all  when  rest  b  suffi- 
cient, p.  123. 

To  same  efiTect  in  Snow  y.  Holmes,  71  CaL  147,  as  to  misdescriptioiL 
of  note  in  mortgage;  Baker  y.  State  etc.  Co.,  31  Oreg.  44,  65  Am.  6t. 
Bep.  809,  as  to  description  in  policy  of  property  insured. 

67  Cal.  124.    6ER0LD  ▼.  BRUNSWICK  ETC.  CO. 

New  TriaL— Order  Granting  for  insufficiency  of  evidence  will  be  re- 
versed only  for  abuse  of  discretion,  p.  124. 

To  same  effect  in  Pico  v.  Cohn,-  67  Cal.  260,  Breckenridge  v.  Crocker, 

68  Cal.  404,  and  Bjorman  v.  Fort  Bragg  etc.  Co.,  92  Gal.  501,  affirming 
orders. 

67  Cal.  125-126.  CHENEY  y.  NEWBERRY.  S.  C.  67  Cal.  126. 

67  Cal.  126-127.  CHENEY  y.  NEWBERRY.  S.  C.  67  Cal.  125. 

Partnership  under  Fictitious  Name.— Section  2468,  Civil  Code,  does 
not  prevent  assignee  of  such  from  suing  in  own  name,  p.  127. 

To  same  effect  in  Quan  Wye  v.  Chin  Lin  Hee,  123  CaL  186,  further 
holding  objection  waived  if  not  pleaded  in  abatement;  Wing  Ho.  y. 
Baldwin,  70  Cal.  196,  holding  disability  personal;  Phillips  v.  Goldtree, 
74  Cal.  164,  on  point  that  complaint  need  not  aflirmatively  show  pub- 
lication of  certificate  imder  that  section;  Gray  y.  Wells,  118  CaL  18, 
where  assignee  was  member  of  firm. 

67  CaL  127-130.    MAIN  y.  CASSERLY. 

Corporate  Contracts. — Ultra  Vires  cannot  be  pleaded  where  corpora- 
tion has  received  benefits  of  contract,  p.  129. 

To  same  effect  in  Gribble  v.  Columbus  etc  Co.,  100  Cal.  72,  as  to 
note  and  mortgage  executed  by  president  in  excess  of  authority;  Blood 
y.  La  Serena  etc.  Co.,  134  CaL  367,  noted  under  Love  y.  Sierra  Ney«da 
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etc.  Co.,  82  CaL  639;  Lawrence  ▼.  Johnson,  131  Gal.  177,  as  to  corporate 
l^edge;  note  to  In  re  Assignment  etc.  Co.  70  Am.  St.  Rep.  170,  on 
general  subject;  Richmond  Quano  Co.  ▼.  Farmers'  etc.  Co.,  126  Fed. 
715,  where  manufacturing  corporation  entered  into  ultra  yires  contract 
with  complainant,  by  which  it  agreed  to  sell  complainant's  goods  as  his 
agent,  it  was  liable  for  value  of  goods  received  and  sold  by  it  there- 
under and  not  paid  for.  Distinguished  in  Pacific  Bank  ▼.  Stone,  121 
GaL  200,  holding  rule  inapplicable  to  contract  made  by  president,  but 
wholly  unauthorised.  Note  citations:  Page  v.  Heineberg,  94  Am.  Dec 
885,  on  genmul  subject. 

Interest  on  Note  may  be  computed  from  date  under  provision  for 
interest  on  nonpayment  at  maturity,  p.  129. 

Distinguished  in  Krutz  ▼.  Robbins,  12  Wash.  12,  50  Am.  St.  Rep.  875, 
holding  agreement  for  increased  rate  on  default  not  enforceable  on 
foreclosure. 

67  CaL  130-133.    MARINI  ▼.  GRAHAM. 
Streets. — Obstruction  of  sidewalk  is  public  nuisance,  p.  182. 

To  same  effect  in  Ex  parte  Taylor,  87  Cal.  94,  although  formerly 
legalised  by  ordinance,  since  repealed;  Vanderhurst  v.  Tholcke,  113  Cal. 
150,  denying  injunction  to  prevent  cutting  down  of  shade  trees  by  order 
of  town  council;  Siskiyou  etc.  Co.  v.  Rostel,  121  Cal.  513,  as  to  house 
overhanging  sidewalk,  but  denying  right  of  private  person  to  abate. 

Public  Nuisance.— Private  Person  cannot  bring  private  action  for  when 
receiving  no  special  injury,  p.  133. 

To  same  effect  in  Fogg  v.  Railway,  20  Nev.  441,  denying  injunction 
against  conetmction  of  railroad  in  street;  Fritts  v.  Charles,  145  Cal. 
613,  upholding  denial  of  mandamus  by  one  who  filed  complaint  in  justice 
court  for  arrest  of  accused  for  misdemeanor  and  warrant  was  refused. 

67  CaL  133-134.    WALLACE  v.  CENTER. 

Vacation  of  Judgment  on  motion  is  improper  after  six  months,  unless 
void  on  face,  p.  184. 

To  same  effect  in  Moore  v.  Superior  Court,  86  CaL  496,  as  to  order 
appointing  trustees. 

Judgment  against  Decedent  is  not  void,  p.  184. 

Cited  in  Martin  v.  Wagner,  124  Cal.  205,  noted  under  Phelan  v.  Tyler, 
64  CaL  80.    See  note  29  Am.  St.  Rep.  816. 

67  CaL  135-137.    ROBINSON  ▼.  IRISH  ETC.  SOCISTT. 

Benevolent  Societies. — Action  for  sick  benefits  cannot  be  maintained 
miiil  claim  passed  on  by  trustees,  p.  137. 

To  same  effect  in  Levy  v.  Magnolia  Lodge,  110  Cal.  307,  holding  by- 
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laws  on  subject  binding  and  exclusive;  and  on  same  point  Robinson  v. 
Templar  Lodge,  117  Cal.  376,  59  Am.  St.  Rep.  197;  Cotter  v.  A.  O.  U. 
W.,  23  Mont.  91,  holding  by-law  provisions  operative  as  to  aubmission 
of  claim. 

67  Cal.  137-130.    ESCOLLB  ▼.  FRANKS. 

Estoppel — ^Fraudulent  Conveyance. — Creditor  is  estopped  from  deny- 
ing immediate  delivery  by  recognizing  vendee's  title,  p.  139. 

To  same  effect  in  Kams  v.  Olney,  80  Cal.  100,  13  Am.  St.  Rep.  108, 
as  to  estoppel  of  owner  to  deny  authority  of  agent  to  sell  land;  Sul- 
livan V.  Johnson,  127  CaL  232,  holding  such  creditor  and  the  sheriff 
estopped  under  facts  stated. 

67  Cal.  139-141.    CAMPS  v.  LASSEN. 

Judgment. — ^Pleading  of  need  not  allege  facts  showing  jurisdiction, 
p.  140. 

To  same  effect  in  Lynde  v.  Columbufl  etc.  Co.,  57  Fed.  Rep.  995,  when 
pleaded  in  bar. 

Findings  on  Outside  Issues,  when  not  according  to  allegations  of 
complaint,  not  denied  by  answer,  p.  141. 

To  same  effect  in  Ortega  v.  Cordero,  88  Cal.  226,  disregarding  such 
findings  where  no  bill  of  exceptions  in  record. 

67  Cal.  141-143.    DURYEA  v.  BOUCHER. 

Mining  Claim. — Notice  of  Location  is  not  invalidated  by  error  in  part 
of  description  where  claim  is  sufficiently  identified,  p.  142. 

To  same  effect  in  "WTieeler  v.  Smith,  5  Wash,  St.  706,  sustaining  no- 
tice; Kern  Oil  Co.  v.  Crawford,  143  Cal.  300,  sustaining  placer  location. 

67  Cal.  143-147.     DAVIDSON  v.  KNOX.     S.  C.  see  GOLDEN  STATE 
ETC.  WORKS  V.  DAVIDSON,  73  Cal.  391. 

Judgment  cannot  be  rendered  against  partners  not  served  when  suit 
not  brought  under  section  388,  Code  of  Civil  Procedure,  p.  146. 

To  same  effect  in  Feder  v.  Epstein,  69  Cal.  457,  when  sued  by  indi- 
vidual names;  Hamner  v.  Ballantyne.  16  Utah,  439,  holding  void  an 
execution  against  individual  partner  thereon;  Peabody  v.  Oleson,  15 
Colo.  App.  348,  Code,  section  14,  does  not  affect  right  to  sue  all  mem- 
bers of  firm  by  several  individual  names  and  obtain  joint  judgment 
against  them  as  partners. 

67  Cal.  147-148.    BANK  OF  UKIAH  v.  SHOEMAKE. 

Action  on  probate  claims  need  not  be  commenced  until  three  months 
after  actual  rejection,  p.  148. 


33G7  Notes  on  California  Reports.  67  Cal.  i4S  165 

To  same  effect  in  Cowgill  v.  Dinwiddie,  98  Cal.  483,  485,  486,  holding 
claim  not  barred,  and  further  holding  as  to  procedure  on  presentation; 
Barclay  v.  Blackinton,  127  Cal.  193,  on  point  that  action  can  be  brought 
after  tenth  day  after  presentation  without  formal  rejection;  and  of. 
Gregory  v.  Cl&brough's  Exrs.,  129  Cal.  480,  on  same  point. 

67  Cal.  149-152.    McGREGOR  ▼.  DONELLY. 

Contract  is  Void  when  founded  on  illegal  consideration,  p.  150. 

To  same  effect  in  dissenting  opinion  Jones  v.  Hanna,  81  Cal.  515,  dis- 
cussing contract  by  executrix  with  third  persons  to  buy  at  her  sale 
for  her  benefit. 

State  Land. — ^Agreement  to  Purchase  for  benefit  of  another  is  void, 
p.  151. 

To  same  effect  in  E^reamer  v.  Earl,  91  Cal.  117,  denying  specific  per- 
formance thereof,  and  further  holding  as  to  power  of  court  to  dismiss 
action  of  own  motion. 

General  Citation.— Higgins  y.  Butler,  10  Okla.  360. 

67  Cal.  154-156.    DOYLE  ▼.  CALLAGHAN. 

Conversion  includes  refusal  to  return,  on  demand,  property  rightfully 
acquired  from  another,  p.  155. 

To  same  effect  in  Arzaga  v.  Billalba,  85  Cal.  196,  further  holding  as 
to  damages  in  such  action.  Cited  in  Faulkner  v.  First  Bank,  130  Cal. 
267,  noted  imder  Hutchins  v.  Castle,  48  Cal.  153. 

67  Cal.  166-159.    PEOPLE  ▼.  BARTLETT. 

Special  Legislation  does  not  include  act  when  local  legislature  is  to 
decide  whether  work  contemplated  shall  be  done  or  not,  p.  157. 

To  same  effect  in  Lent  y.  Tillson,  72  Cal.  412,  sustaining  Dupont 
Street  Widening  Act. 

67  Cal.  159-164,     RAYNOR  v.  MINTZER.    S.  C.  72  Cal.  585,  588. 

Trustees  must  refund  to  cestui  anything  acquired  in  hostility  to  him, 
p.  162. 

Cited  in  Savings  etc.  Co.  v.  Davidson,  97  Fed.  713,  714,  noted  under 
Page  V.  Naglee,  6  Cal.  241;  Smith  v.  Goethe,  147  Cal.  733,  734,  where 
corporation  loaned  money  to  administrator  and  purchased  mortgage 
executed  by  him  and  decedent  and  acquired  title  by  foreclosure  against 
property  of  decedent,  estate  may  enforce  constructive  trust  against  it. 

67  Cal.  165.    LITTLE  v.  JACKS. 

New  TriaL — Notice  of  Intention  is  ineffectual  when  stating  ground 
not  Included  in  statute,  p.  165. 
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To  same  effect  in  Mazkewitz  y.  Pimental,  83  GaL  451,  where  notice 
referred  to  "judgment"  instead  of  ^decision." 

Amendment  of  Notice  of  Intention  is  erroneous  when  made  after 
statutory  period  and  original  was  radically  defective,  p.  165. 

To  same  effect  in  Paricer  v.  Doray,  08  GaL  317,  as  to  addition  <^ 
specifications  of  error. 

67  GaL  171-175.    BUXTON  ▼.  TRAVER. 

Public  Land. — Occupant  obtains  no  estate  before  complianoe  with  the 
statute,  p.  172. 

Cited  in  Wittenbrock  y.  Wheadon,  128  Gal.  152,  79  Am.  St.  Bep.  34, 
noted  under  Button  y.  Frisbie,  37  GaL  475. 

67  CaL  176-178.    RSTNOLDS  y.  REYNOLDS. 

Diyoroe— Counsel  Fees. — ^Effect  of  agreement  for  contingent  fee  to 
attorney  not  decided,  p.  177. 

Cited  in  Sharon  y.  Sharon,  75  Oal.  42,  but  denying  counsel  fees  pend- 
ente lite  because  of  such  agreement;  Newman  y.  Freitas,  129  Cal.  287- 
291,  as  holding  such  agreement  a  bar  to  award  of  alimony  by  the  court. 

AppeaL— Modification  of  Judgment  pending  is  erroneous,  p.  178. 

To  same  effect  in  Peycke  y.  Keefe,  114  Gal.  215,  as  to  vacation  of 
judgment;  Gorinne  etc.  Go.  y.  Johnston,  5  Utah,  150,  discussing  aban- 
donment of  appeal  for  failure  to  file  transcript. 

67  Cal.  178-182.    HIBERNIA  ETC.  SOCIETY  y.  CONLDf. 

Probate  Claims. — ^Mortgage  claim  need  not  be  presented  against  es- 
tate of  mortgagor  when  securing  another's  debt,  p.  180. 

To  same  effect  in  Moran  v.  Gardemeyer,  82  Gal.  100,  on  point  that 
presentation  and  allowance  do  not  preclude  subsequent  action  to  fore- 
close; concurring  opinion  In  re  Bullard,  116  Gal.  358,  but  requiring  pre- 
sentation when  mortgagor's  debt  secured. 

Accruing  of  Cause  of  Action  and  Running  of  Limitations  do  not  de- 
pend on  existenoe  of  person  competent  to  sue;  1.  e.,  where  mortgagor 
dies  before  mortgage  debt  becomes  due,  pp.  180,  181. 

Approved  in  Gleason  v.  Hawkins,  32  Wash.  469,  mortgage  forecloeurt 
prooeedings  against  decedent's  realty  brought  within  one  year  after 
issuance  of  letters,  but  not  until  twenty  years  after  moxtgsgor's  death, 
are  barred. 

67  (M,  182-184.    BURKE  ▼.  EDGAR. 

Offices. — Salary  is  incident  to  title  of  office,  p.  184. 

To  same  effect  in  Ward  v.  Marshall,  96  Gal.  159,  31  Am.  St.  Rep. 
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200,  allowing  salary  during  period  of  removal  by  judgment  afterwards 
reyersed;  Warden  v.  Bayfield  Co.,  87  Wis.  186,  ruling  similarly  where 
another  had  usurped  plaintiff's  office;  Rasmussen  v.  Board,  8  Wyo.  300, 
noted  under  Dorsey  y.  Smyth,  28  CaL  21. 

07  GaL  185-221.    SHARON  y.  SHARON.    S.  G.  68  CaL  326;  75  CaL  1; 
77  C^L  102;  79  OaL  633;  84  CaL  424;  84  Cal.  433. 

Statutory  Constniction. — Clause  repeated  in  later  constitution  is  to 
bear  same  interpretation  as  made  under  former  constitution,  p.  189. 

To  same  effect  in  People  y.  Edwards,  93  CaL  158,  construing  section 
16,  article  20,  of  new  constitution;  Morton  y.  Broderick,  118  CaL  483, 
construing  section  18,  article  4,  thereof. 

Piyorce  Action  is  suit  in  equity,  and  judgment  is  appealable,  p.  193. 

To  same  effect  in  Wadsworth  y.  Wadsworth,  81  Cal.  187,  15  Am.  St. 
Rep.  42,  allowing  cross -complaint  in  action  for  annulment;  Harron  y. 
Harron,  123  Cal.  509  (cf.  p.  611),  holding  alimony  order  after  judgment 
appealable  iirespectiye  of  amount;  Clopton  y.  Olopton,  UN.  Dak.  216, 
reference  to  take  testimony  may  be  made  in  divorce  suit;  In  re  Gold- 
smith, 12  Greg.  419,  but  denying  appeal  from  order  refusing  to  remove 
assignee  in  insolvency. 

Order  for  Alimony  is  appealable  as  final  judgment,  p.  195. 

To  same  effect  in  Estate  of  Smith,  122  CaL  463,  holding  claim  on 
allowance  of  alimony  a  preferred  claim  against  husband's  estate;  Dan- 
iels V.  Daniels,  9  Colo.  140,  under  local  statute  (but  see  Wyatt  v. 
Wyatt,  2  Idaho,  219,  and  In  re  Eelsey,  12  Utah,  406,  denying  appeal 
under  local  statutes) ;  In  re  Finkelstein,  13  Mont,  427,  denying  cretiorari 
to  review  commitment  for  contempt  for  noncompliance  with  order;  In 
re  Goldsmith,  12  Greg.  421,  but  holding  aliter  as  to  order  refusing  to 
remove  assignee  in  insolvency;  Brush  etc  Co.  v.  Electric  etc.  Co.,  51 
Fed.  Rep.  561,  as  to  order  refusing  dismissal  of  infringement  suit; 
Standley  v.  Hendrie  etc.  Co.,  25  Colo.  379,  quoting  Daniels  v.  Daniels, 
9  Colo.  140;  McCreary  v.  Robinson,  92  Tex.  413,  applying  rule  to  order 
for  temporary  allowance  in  action  to  establish  rights  under  a  will; 
Tomanses  v.  Meising,  106  Fed.  786,  as  to  order  that  mine  be  turned 
over  to  and  worked  by  receiver;  State  v.  District  Court,  28  Mont.  234, 
determining  what  is  final  appealable  order  where  receiver  was  appointed 
in  action  to  settle  controversy  as  to  ownership  of  mining  daim. 

Alimony^ — ^Provision  for  is  not  debt  sufficient  for  basis  of  imprison- 
ment, p.  216. 

To  same  effect  in  Livingston  v.  Superior  Court,  117  Cal.  636,  but  hold- 
ing contempt  proceedings  proper  for  failure  to  obey  order. 

General  Citations. — ^McKennon  v.  McKennon,  10  Okla.  402;  Hibemia 
Savings  and  Loan  Society  v.  Freese,  127  Cal.  71. 


67  Cal.  221-234  Notes  on  California  Reports.  3370 

67  Cal.  221-223.    CREI6HT0N  ▼.  KAWEAH  ETC.  CO. 

Diversion  of  Water  can  be  restrained  only  in  so  far  as  natural  flow 
is  concerned,  p.  222. 

To  same  effect  in  Paige  v.  Rocky  etc.  Co.,  83  OaL  94,  discussing  effect 
on  riparian  rights  of  artificial  increase  of  flow. 

67  CaL  223-224.    PEOPLE  v.  BEZY. 

Homicide. — ^Evidence  of  Threats  against  other  than  deceased  is  im- 
material, p.  224. 

To  same  effect  in  Carr  v.  State,  23  Neb.  761,  holding  their  admission 
error;  People  v.  Suesser,  142  Cal.  363,  but  admitting  such  evidence  when 
made  under  circumstances  connected  with  the  homicide. 

Criminal  Law. — ^Evidence  as  to  character  of  deceased  for  peace,  eto^ 
cannot  be  introduced  until  such  character  attacked,  p.  224. 

To  same  effect  in  State  y.  Eddon,  8  Wash.  297,  although  such  testi- 
mony as  to  defendant  already  introduced. 

Criminal  Law. — Opening  Statement  for  Defense  may  be  confined  to 
mere  statement  of  facts  expected  to  be  proved,  p.  224. 

To  same  effect  in  People  v.  Goldenson,  76  Cal.  349,  sustaining  sink- 
ilar  order. 

67  Cal.  226-228.    FLEMING  v.  ALBECK. 

New  Trial. — Order  Denying  is  not  reviewable  where  specification  of 
error  insufficient,  p.  227. 

To  same  effect  in  Bohnert  v.  Bohnert,  95  CaL  445,  where  no  specifi- 
cations given. 

Complaint. — General  Demurrer  to  all  thereof  will  be  overruled  where 
part  of  complaint  states  cause  cf  action,  p.  227. 

To  same  effect  in  Hulsman  v.  Todd,  96  Cal.  230,  as  to  action  to  quiet 
title;  ICnowles  v.  Baldwin,  125  Cal.  226,  and  Etches  v.  Orena,  127  Cal. 
591,  holding  such  demeurrer  properly  overruled;  Stafford  v.  Telegraph 
Co.,  73  Fed.  Rep.  274,  as  to  action  for  failure  to  deliver  message,  where 
complaint  in  two  counts. 

Libel. — Complaint  held  good  on  general  demurrer,  p.  227. 

Cited  in  Clugston  v.  Garretson,  103  Cal.  445,  holding  such  complaint 

Bufiicient. 

67  Cal.  231-234.     PEOPLE  v.  VIERRA. 

Information  must  be  filed  for  crime  shown  by  depositions  on  pre- 
liminary examination,  p.  233. 

To  same  effect  in  following  cases,  cited  under  People  v.  Lee  Ah  Chuck, 
66  Cal.  662:    People  v.  Giancoli,  74  Cal.  646,  People  v.  Staples,  91  CaL 


3371  Notes  on  California  Reports.  67  Cal.  235-238 

27,  People  v.  Parker,  01  CaL  93,  Ex  parte  Nicholas,  01  Cal.  643,  646, 
People  V.  Christian,  101  Cal.  474;  and  Ex  parte  Keil,  85  Cal.  313,  deny- 
ing release  on  habeas  corpus  pending  filing  of  information,  although 
warrant  of  commitment  did  not  follow  crime  shown  by  evidence;  People 
v.  Nogiri,  142  Cal.  507,  noted  under  People  ▼.  Lee  Ah  Chuck,  66  Cal.  662. 

67  Cal.  235-237.    BROWN  v.  WILLIS. 

Mortgage  Debt  is  Collectible  only  through  foreclosure  proceedings, 
p.  236. 

To  same  effect  in  Toby  t.  Oregon  etc.  Co.,  98  Cal.  496,  but  sustaining 
sale  by  receiver  in  such  proceedings  before  final  decree  where  property 
deteriorating;  Winters  v.  Hub  etc.  Co.,  57  Fed.  Rep.  202,  construing 
similar  Idaho  statute,  as  to  action  against  mortgagor's  grantee  who 
has  assumed  debt;  Commercial  Bank  v.  Kershner,  120  Cal.  500,  holding 
right  of  foreclosure  and  deficiency  judgment  waived  by  attachment  sale 
of  property  mortgaged;  and  see,  also,  McKean  v.  Bank,  118  Cal.  336, 
Woodward  v.  Brown,  119  Cal.  293,  63  Am.  St.  Rep.  114,  Largey  v.  Chap- 
man, 18  Mont.  565 — cited  under  Porter  v.  MuUer,  66  Cal.  512;  Greene- 
baum  V.  Davis,  131  Cal.  148,  82  Am.  St.  Rep.  340,  as  criticised  in  Sav- 
ings Bank  v.  Central  etc.  Co.,  122  Cal.  34;  concurring  opinion  in  Hiber- 
nia  etc.  Soc  v.  Thornton,  127  Cal.  577,  noted  under  Biddel  v.  Brizzolara, 
64  Cal.  354;  Salt  Lake  etc.  Co.  v.  Millspaugh,  18  Utah,  289,  denying 
right  to  personal  action  imder  facts  stated;  Rein  v.  Callaway,  7  Idaho, 
639,  if  mortgagee  seizes  mortgaged  personalty  and  sells  it  at  private 
sale  under  stipulation  in  mortgage  authorizing  him  to  do  so,  he  cannot 
maintain  action  for  balance  due  on  mo-^tgage  debt.  Distinguished  in 
Rudolph  V.  Herman,  4  S.  Dak.  288,  construing  local  statutes;  and  Bank 
Y.  Central  etc  Co.,  122  Cal.  34,  allowing  personal  action  under  faots. 

Junior  Mortgagee  loses  right  of  personal  action  against  mortgagor 
by  failure  to  assert  mortgage  in  foreclosure  suit  by  senior  mortgagor 
wherein  he  was  defendant,  p.  236. 

To  same  effect  (but  doubted)  in  Carver  v.  Steele,  116  Cal.  119,  58 
Am.  St.  Rep.  157,  but  holding  indorsers  of  second  note  not  discharged 
by  such  failure.  Distinguished  in  Brophy  v.  Downey,  26  Mont.  261, 
where  parties  are  made  defendants  in  foreclosure,  and  complaint  alleges 
that  they  claim  some  interest  in  premises,  which  interest  is  subsequent 
to  lien  of  mortgage,  and  defendants  default,  effect  of  sale  therein  is 
confined  to  liens  acquired  subsequent  to  mortgage. 

67  Cal.  237-238.    SOMERS  ▼.  OVERHULSER. 

Resulting  Trust  arises  where  title  is  obtained  by  one  with  funds  fiur- 
nished  by  another,  p.  237. 

To  same  effect  in  Thomas  v.  Jameson,  77  Cal.  93,  where  money  fur- 
nished by  one  taking  title,  but  is  advanced  as  loan  to  the  other  and 
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transfer  is  taken  as  security  therefor;  Murphy  y.  Clayton,  113  CaL  157, 
as  to  trust  pro  tanto,  against  property  in  name  of  decedent,  as  against 
administrator  and  general  creditors;  Watson  v.  Murray,  64  Ark.  505, 
as  to  trust  pro  tanto;  Caldwell  v.  Bryan's  Exr.,  20  Tex.  Civ.  App.  172, 
establishing  such  trust,  pro  tanto,  as  against  creditors  of  record  owner; 
Thum  y.  Wolstenholme,  21  Utah,  466,  but  declining  to  establish  such 
trust  under  facts  stated. 

67  Cal.  238-244.    ESTATE  OF  HILL. 

Surety  Discharging  Debt  can  be  reimbursed  only  for  amount  actually 
expended,  p.  243. 

To  same  effect  in  Stone  y.  Hammell,  83  Cal.  550,  17  Am.  St.  Rep. 
274,  denying  reimbursement  for  giving  of  surety's  note,  when  original 
debt  not  extinguished  thereby;  Minick  ▼.  Huff,  41  Neb.  520,  on  point 
that  right  to  reimbursement  does  not  arise  until  such  payment;  Barth 
Y.  Graf,  101  Wis.  39,  on  point  that  surety  cannot  demand  indemnifica- 
tion before  payment  of  the  debt. 

67  Cal.  245-249.    WEIHE  v.  STATHAM.    S.  C.  67  Cal.  84. 

Probate  Claims — ^Fraudulent  Sale. — ^Action  will  not  He  on  bond  for 
sale  effectuated  through  fraudulent  claim,  p.  248. 

To  same  effect  in  B^state  of  Glenn,  74  Cal.  568,  on  point  that  allow- 
ance of  claims  is  not  conclusive  as  against  heirs. 

67  Cal.  249-255.    SCOLLAT  v.  COUNTY  OF  BUTTS. 

Municipal  Contracts. — County  cannot  contract  with  others  to  collect 
bonds  held  by  it,  or  delegate  its  judicial  powers,  p.  254. 

To  same  effect  in  Lassen  y.  Shinn,  88  Cal.  513,  but  sustaining  power 
to  employ  special  counsel  under  facts  stated;  but  see  Merriam  v.  Bar- 
num,  116  Cal.  622,  623,  where  such  power  was  denied  under  facts;  Elnight 
Y.  Eureka,  123  Cal.  194,  as  to  power  of  attorney  employed  by  city  to 
employ  associates  in  his  discretion;  House  v.  Los  Angeles,  104  Cal.  79, 
as  to  contract  with  private  individual  to  collect  delinquent  taxes  on 
lands  sold  to  state  on  percentage  compensation;  Holley  v.  Orange,  106 
Cal.  424,  discussing  power  of  local  board  to  delegate  authority;  Rollins 
Y.  Board,  15  Colo.  119,  but  denying  right  of  other  party  to  refuse  to 
account  for  proceeds  on  ground  that  contract  unauthorized. 

67  Cal.  255-257.    WALTON  ▼.  KARNES. 

Resulting  Trust. — Statute  of  Frauds  does  not  include  agreement  to 
advance  money  to  pay  purchase  price  of  land  where  person  advancing 
was  named  as  purchaser,  p.  256. 

To  same  effect  in  Ward  v.  Matthews,  73  Cal.  16,  sustaining  similar 
agreement;  Tenney  v.  Simpson,  37  Kan.  365,  as  to  trust  resulting  from 
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partneralnp  transactions;   Savings  etc.  Soc.  ▼.  Davidson,  97  Fed.  712, 
noted  under  Hidden  v.  Jordan,  21  Gal.  92. 

67  Gal.  258-260.    PICO  ▼.  COHN.    8.  C.  91  Gal.  131;  25  Am.  St.  Rep. 
160. 

New  TriaL— Bnors  of  Law  will  not  be  reviewed  when  not  specified, 
p.  258. 

To  same  effect  in  Bohnert  v.  Bohnert,  95  Gal.  445,  discussing  reason 
of  rule;  Leonard  v.  Shaw,  114  CaL  71,  further  discussing  practice  when 
motion  made  on  minutes;  Smith  v.  Smith,  119  Gal.  187,  on  point  that 
appellate  court  will  consider  such  ground  disregarded. 

Order  Granting  New  Trial  for  insufficiency  of  evidence  will  be  re- 
versed only  for  abuse  of  discretion,  p.  260. 

To  same  effect,  affirming  order,  in  Breckenridge  v.  Grocker  68  Gal. 
404;  Pacific  etc.  Go.  v.  Telegraph  etc  Co.,  79  GaL  341;  Bjorman  v.  Fort- 
Bragg  etc.  Co.,  92  Gal.  501;  Jones  v.  Sanders,  103  Gal  680,  Murray 
▼.  Heinse,  17  Mont.  358;  Approved  in  Brossard  v.  Morgan,  6  Idaho,  482, 
following  rule. 

67  Gal.  264-266.    SULLIVAN  v.  MISR. 

Tax  Suits — ^Pleadings. — ^Form  may  be  prescribed  by  legislature,  p.  265. 

To  same  effect  in  Stockton  v.  Insuranoe  Co.,  73  GaL  622,  sustaining 
complaint. 

67  Gal.  267-272.    JUNKANS  v.  BBR6IN. 

Diversion  of  Water. — ^Point  of  authorized  diversion  may  be  changed 
when  other  owners  not  affected  thereby,  p.  270. 

To  same  effect  in  Fuller  v.  Mining  Co.,  12  Colo.  18,  sustaining  such 
change  under  facts;  Meagher  v.  Hardenbrook,  11  Mont.  390,  as  to  change 
of  character  and  purpose  of  use;  Curtis  v.  Water  Co.,  20  Or^.  49,  but 
distinguishing  case  on  facts;  Hague  v.  Nephi  etc  Co.,  16  Utah,  433, 
but  enjoining  change  where  second  appropriator  injured  thereby;  Union 
etc  Co.,  V.  Dangberg,  81  Fed.  Rep.  115,  further  discussing  riparian 
rights;  Handy  etc  Co.  v.  London  etc  Co.,  27  Colo.  518,  on  point  that 
prior  appropriator  cannot  change  point  of  diversion  when  to  the  preju- 
dice of  subsequent  appropriator.  Note  citations:  Tolls  v.  Correth,  98 
Am.  Dec  545,  on  rights  of  appropriators. 

67  Gal.  272-275.    BARHAM  v.  HOSTSTXBR. 

AppeaL — Order  dissolving  injunction  cannot  be  reviewed  unless  appeal 
is  taken  within  sixty  days  from  its  entry,  p.  273. 

Cited  in  Deyoe  v.  Superior  Court,  140  Gal.  486,  noted  under  McCourt- 
ney  v.  Fortune,  4&  Gal.  387. 
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Misjoinder  of  Actions. — ^Injunction  for  diversion  of  water  common  to 
all  plaintiffs  cannot  be  joined  with  action  for  damages  to  their  several 
holdings,  p.  274. 

To  same  effect  in  Churchill  v.  Lauer,  84  Cal.  238,  but  permitting 
joinder  of  separate  owners  as  to  injunction  for  diversion  alone;  Fore- 
man V.  Boyle,  88  Cal.  293,  but  merely  striking  out  damages  awarded 
when  inconsiderable. 

67  Cal.  276-279.    ORH  ▼.  STEWAHT. 

Action  to  Quiet  Title  may  be  maintained  although  title  is  in  United 
States,  p.  277. 

To  same  effect  in  Pioneer  etc.  Co.  v.  Maddux,  109  Cal.  641,  60  Am. 
St.  Rep.  72,  where  based  on  certificate  of  purchase. 

Mortgage  in  Fee  passes  after  acquired  title,  although  acquired  by 
patent,  p.  277. 

To  same  effect  in  Barnard  v.  Wilson,  74  CaL  617,  holding  mortgagee 
not  prejudiced  by  decree  of  distribution  of  mortgagor's  estate,  imder 
facts;  Trope  ▼.  Kerns,  83  CaL  557,  holding  such  rule  to  pass  under  fore- 
closure decree;  Stewart  v.  Powers,  98  Cal.  520,  holding  such  mortgage 
not  a  "conveyance"  under  sections  2262,  2263,  Revised  Statutes;  Swedish 
etc.  Bank  v.  Connecticut  etc.  Co.,  83  Minn.  384,  on  point  that  foreclosure 
passes  easement  connected  with  mortgaged  property,  as  between  the 
parties;  Weber  v.  Laidler,  26  Wash.  148,  fact  that  entryman  of  public 
land  mortgages  homestead  claim  before  actual  entry  thereon  does  not 
invalidate  mortgage;  Hyde  v.  Holland,  18  Oreg.  333,  applying  rule  to 
deed;  Spiess  v.  Neuberg,  71  Wis.  284,  287,  6  Am.  St.  Rep.  212,  215,  also 
cited  below. 

Public  Lands. — ^Mortgage  of  homestead  may  be  made  and  foreclosed 
before  patent  issued,  p.  278. 

To  same  effect  in  Klempp  v.  Northrop,  137  Cal.  415,  noted  under  Kirk- 
aldie  v.  Larrabee,  31  Cal.  455;  Lang  v.  Morey,  40  Minn.  397,  12  Am. 
St.  Rep.  749,  dismissing  action  to  cancel  such  mortgage;  Orr  v.  Ulyatt, 
23  Nev.  140,  holding  such  mortgage  not  a  "conveyance"  under  local  act; 
Howard  v.  Reckling,  31  Oreg.  163,  as  to  mortgage  between  final  certifi- 
cate and  patent;  Spiess  v.  Neuberg,  71  Wis.  284,  287,  6  Am.  St.  Rep. 
212,  216;  also  cited  above.  Note  citations:  Wilcox  v.  John,  62  Am.  St. 
Rep.  252,  253,  on  general  subject. 

General  Citations. — ^Flanagan  ▼.  Forsythe,  6  Okla.  236;  Stark  t. 
DuvaU,  7  Okla.  218. 

67  Cal.  279-282.    MELONS  ▼.  DAVIS. 
Decree  of  Dietxibution  may  be  enforced  by  contempt  proceedings,  p. 
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To  same  effect  in  McLaughlin  v.  Barnes,  12  Wash.  375,  sustaining 
power  of  probate  court  to  compel  payment  of  distributive  share  free 
from  set-off  claimed  by  administrator. 

Administrator  as  such  is  not  liable  for  tort,  p.  282. 

Approved  in  Nickols  v.  Stanley,  146  Cal.  727,  administrator  not  lia- 
ble on  bond  to  widow  for  his  appropriation  of  proceeds  of  insurance 
policy  payable  to  her  which  he  applied  to  payment  of  debts  of  estate. 

67  CaL  283-285.    BELL  Y.  McCLBLLAN. 

Fraudulent  Conyeyance. — Change  of  Possession  defined  and  held  not 
shown,  p.  284. 

To  same  effect  in  Etchepare  y.  Aguirre,  91  Cal.  295,  25  Am.  St.  Rep. 
185,  sustaining  instruction  as  to  employment  of  vendor  by  vendee; 
Howe  y.  Johnson,  107  Cal.  76,  holding  sufficient  change  not  shown; 
George  v.  Pierce,  123  Cal.  177,  noted  under  Stevens  v.  Irwin,  15  Cal. 
503.  Distinguished  in  Murphy  v.  Braase,  3  Idaho,  549,  determining  suffi- 
ciency of  delivery  of  horses  mortgaged  while  in  hands  of  agister. 

67  CaL  286-289.    CLAST  ▼.  HAZLITT. 

Findings. — ^Form  need  not  follow  language  of  pleadings,  p.  289. 

To  same  effect  in  Water  Co.  v.  Richardson,  72  Cal.  601,  sustaining 
findings  as  to  prescription  concerning  water  right;  Mott  v.  Ewing,  90 
CaL  235,  as  to  findings  on  diversion  of  water;  Ready  v.  McDonald,  128 
Cal.  665,  79  Am.  St.  Rep.  78,  sustaining  finding  as  to  bar  of  statute  of 
limitations. 

67  Cal.  289-293.    LUHSS  ▼.  KELLY. 

Insolyency— Assignee's  Bond. — Insufficiency  as  to  amount  cannot  be 
collaterally  attacked,  p.  291. 

To  same  effect  in  Reigo  v.  Foster,  125  Cal.  181,  applying  rule  to  in- 
sufficiency of  petition  in  involuntary  proceedings;  Famsworth  v.  Sutro, 
136  Cal.  244,  discussing  sufficiency  of  complaint  by  assignee;  Mogk  v. 
Peterson,  76  Cal.  499,  as  to  order  permitting  filing  of  new  bond;  Best 
V.  Johnson,  78  Cal.  220,  12  Am.  St.  Rep.  43,  discussing  liability  of  sure- 
ties thereon;  Fitzgerald  v.  Neustadt,  91  Cal.  603,  as  to  bond  signed  by 
sureties  alone. 

Witness. — ^Hostility  against  opposing  party  may  be  shown,  p.  292. 

To  same  effect  in  Qeorgia  etc.  Co.  v.  Lybrend,  99  Ga.  433,  as  to  ad- 
mission of  perjury  in  affidavit  intended  to  be  used  in  case. 

67  Cal.  293-296.    SACRAMENTO  LUMBER  CO.  y.  WAGITER. 

Contract  for  Another's  Benefit  may  be  sued  on  by  latter,  although 
consideration  did  not  move  from  him,  p.  295. 
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To  same  effect  in  Chung  Kee  v.  Davidson,  102  Cal.  197,  sustaining 
action  for  money  had  and  received  under  facts,  although  no  direct 
privity  existed;  Montgomery  v.  Rief,  15  Utah,  500,  but  holding  sureties 
on  contractor's  bond  to  state  for  public  building  not  liable  to  lab<»«r8 
thereon.  Note  citations:  Linneman  v.  Moross,  39  Am.  St.  Rep.  632, 
and  Baxter  v.  Camp,  71  Am.  St.  Rep.  200,  on  general  subject. 

67  Cal.  296-299.  ZELLERBACH  ▼.  ALLENBBS6. 

Judgment  will  not  be  vacated  for  fraud  unless  practiced  in  act  of 
obtaining  judgment  and  moving  party  and  his  attorney  free  from  neg- 
ligence, p.  298. 

To  same  effect  In  Davis  v.  Chalfant,  81  Cal.  631,  holding  complaint 
insufficient;  dissenting  opinion  in  Dunlap  v.  Steere,  92  Cal.  355,  27  Anu 
St.  Rep.  148,  main  opinion  granting  relief  under  bill  in  equity;  Ander- 
son V.  Bank,  140  Cal.  698,  but  permitting  action  by  creditor  to  vacate 
fraudulent  and  collusive  judgment  in  favor  of  another  creditor  for 
amount  greatly  in  excess  of  just  debt;  Spokane  etc.  Min.  Co.  y.  Pear- 
son, 28  Wash.  126,  refusing  to  restrain  enforcement  of  default  judg- 
ment in  action  to  which  defendant  had  good  defense  on  ground  of  fraud, 
where  defendant  was  negligent;  Adams  etc  Township  v.  Irwin,  150 
Ind.  18,  refusing  to  vacate  default  judgment  when  permitted  fraudu- 
lently by  town  trustee;  Snow  v.  Mitchell,  37  Kan.  641,  denying  right 
to  defend  action  on  judgment  on  ground  available  with  proper  diligence 
in  original  action;  Irvine  v.  Leyh,  102  Mo.  207,  applying  rule  to  default 
judgment  on  constructive  service.  Note  citations:  Little  Rock  etc  Co. 
▼.  Wells,  54  Am.  St.  Rep.  232,  on  general  subject. 

67  Cal.  299-301.    SHELDON  ▼.  MULL. 

Ejectment. — ^Actnal  Possession  may  be  had  by  use  for  grazing  with- 
out inclosure  by  fences,  p.  300. 

To  same  effect  in  Foot  v.  Murphy,  72  Cal.  105,  holding  such  posses- 
sion shown  by  facts;  Webber  v.  Clarke,  74  Cal.  15,  16,  (cited  in  Gilde- 
haus  V.  Whiting,  39  Kan.  713),  ruling  similarly  as  to  adverse  possession; 
Bullock  V.  Rouse,  81  Cal.  595,  but  holding  possession  insufficient  as 
against  subsequent  entry  for  homestead  purposes;  Spotts  v.  Hanely, 
85  Cal.  166,  holding  such  possession  under  Van  Ness  ordinance  shown 
by  facts  of  exclusive  control;  Andrus  v.  Smith,  133  Cal.  81,  and  Han- 
son V.  Stinehoff,  139  Cal.  172,  and  Smith  v.  Hicks,  139  Cal.  219,  noted 
imder  Coryell  v.  Cain,  16  Cal.  574.  Note  citations:  De  Frieze  v.  Quint, 
28  Am.  St.  Rep.  160,  on  adverse  possession. 

67  Cal.  303-308.    COGLAN  v.  BEARD.    S.  0.  66  Cal.  58. 

New  TriaL — Spedficatioiui  of  Particalart  of  insuffidenoy  Is  defectiT» 
if  general,  p.  304. 
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To  same  effect  in  San  Franeisoo  ▼.  Pacific  Bank,  89  GaL  24,  as  to 
sbnilar  specification;  Wasatch  Irr.  Go.  v.  Fulton,  23  Utah,  470,  following 
rule. 

Election  Contest. — ^Ballots  are  not  admissible  unless  shown  by  con- 
testant not  to  have  been  tampered  with,  p.  306. 

To  same  effect  in  Ex  parte  Brown,  97  Gal.  90,  discussing  power  of 
ooiirt  to  compel  production  and  opening  of  ballots  in  criminal  proceed- 
ings against  election  inspector;  and  Ex  parte  Arnold,  128  Mo.  268,  49 
Am.  St.  Rep.  666,  ruling  similarly  as  to  production  before  grand  jury; 
but  see  Sone  v.  Williams,  130  Mo.  555,  criticising  these  cases;  Davis 
T.  Grunig,  143  Gal.  339,  noted  under  People  v.  Scale,  52  Gal.  72;  Rhode 
T.  Steinmetz,  26  Golo.  314,  rejecting  ballots  accordingly  under  facts 
stated;  Fishback  v.  Bramel,  6  Wyo.  303.  noted  under  Goglan  v.  Beard, 

66  GaL  68.    Note  citations:    Hartman  ▼.  Young,  11  Am.  St.  Rep.  798, 
on  effect  of  ballots  as  eyidence. 

67  Gal.  308-313.    JONSS  t.  HOSGAN. 

Kandamna. — ^New  Trial  and  appeal  were  considered  in,  p.  809. 

Gited  in  Bacon  v.  Tacoma,  19  Wash.  677,  discussing  nature  of  appli- 
cation and  procedure  thereon. 

67  GaL  313-314.    CLXTNIS  ▼.  SACRAMBNTO  LUMBER  CO. 

Declarations  of  Agent  are  not  admissible  against  principal  unless 
part  of  res  gestae,  p.  314. 

Gited  in  Rulofson  ▼.  Billings,  140  Gal.  467,  holding  declarations  as  to 
adoption  inadmissible  because  self -serving  and  not  part  of  res  gestae; 
Fid<ility  etc.  Go.  ▼.  Haines,  111  Fed.  340,  rejecting  such  declaration  by 
agent  of  insurance  company;  First  Kat.  Bank  v.  Korth,  6  Dak.  Ter. 
141,  as  to  statements  of  bank  president  three  days  after  occurrence; 
La  Rue  t.  Elevator  Go.,  3  S.  Dak.  643,  as  to  like  subsequent  statements 
of  agent. 

67  Gal.  816-817.    CONNER  ▼.  STANLEY. 

Will  Contest — Opinion  Evidence  as  to  testamentary  capacity  is  not 
admissible,  p.  316. 

To  same  effect  in  Estate  v.  Taylor,  92  GaL  666,  but  distinguishing 
opinion  as  to  mental  soimdness  in  conjunction  with  facts  whereon  it 
Is  based;  Kreuzberger  v.  Wingfield,  96  Gal.  267,  but  admitting  evidence 
of  plaintiff  that  his  work  was  done  according  to  contract;  Rindskopf 
▼.  Myers,  77  Wis.  662,  as  to  opinion  of  honesty  or  dishonesty  of  parties 
in  transaction  alleged  to  be  fraudulent. 

67  Gal.  317-318.    COX  ▼.  WOODS. 

Reformation  for  Mistake  in  drafting  will  be  denied  unless  evidence 
is  clear,  satisfactory,  and  free  from  reasonal>le  doubt,  p.  817. 
Notes  Gal.  Rep.— 212. 
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To  same  effect  in  Ward  v.  Waterman,  85  Cal.  503,  but  affirming  judg- 
ment of  reformation  where  evidence  conflicted;  Houser  v.  Austin,  2 
Idaho,  198,  and  Christopher  etc.  Co.  v.  Railway  Co.,  149  N.  Y.  59,  hold- 
ing evidence  insufficient  for  reformation  of  lease;  and  Home  etc.  Co. 
V.  Wood,  50  Neb.  386,  ruling  similarly  as  to  insurance  policy;  and  Penn 
etc.  Co.  V.  Union  Trust  Co.,  83  Fed.  Rep.  893,  as  to  assignment  of  policy. 
Note  citations:  WilHams  y.  Hamilton,  65  Am.  St.  Rep.  493,  on  general 
subject. 

67  Cal.  319.    ESTATE  OF  LUTHER. 

Family  Allowance  will  be  denied  when  that  already  granted  is  not 
alleged  to  be  insufficient,  p.  319. 

To  same  effect  in  In  re  Welch,  106  CaL  430,  but  holding  finding  as 
to  such  insufficiency  unnect-ssary  to  support  order  granting  additional 
allowance. 

67  Cal.  319-324.    DXTFOUR  t.  CENTRAL  PACIFIC  ETC.  CO. 

Contributory  Negligence  in  failure  to  exercise  reasonable  degree  of 
care  to  avoid  injury,  p.  322. 

To  same  effect  in  McGraw  v.  Friend  etc  Co.,  120  CaL  577,  holding 
such  negligence  shown  by  facts,  as  to  injuries  from  excavation  in  side- 
walk. 

67  Cal.  325-330.    TRYON  ▼.  HXTNTOON. 

Resulting  Trust. — ^Presumption  as  to  existence  of  is  rebuttable,  p.  327. 

Cited  in  Faylor  v.  Faylor,  136  Cal.  96,  applying  rule  to  rebuttal  of 
presumption  as  to  advancements. 

Adverse  Possession.— Color  of  Title  includes  deed  void  for  uncertainty 
in  description,  p.  328. 

To  same  effect  in  Silvarer  y.  Hansen,  77  Cal.  582,  as  to  invalid  tax 
deed. 

67  Cal.  330-332.    FINN  Y.  SPAGNOLI. 

Change  of  Venue  for  Disqualification  of  Judge  must  be  granted,  if 
asked,  pending  settlement  of  statement  by  disqualified  suocessor  of 
trial  judge,  p.  331. 

To  same  effect  in  Upton  v.  Upton,  d4  Cal.  27,  but  denying  motion 
where  judge  of  another  county  has  been  requested  by  disqualified  judge 
to  act  at  trial. 

''Trial"  includes  hearing  cmd  disposition  of  motion  for  new  trial,  p. 
332. 

Cited  in  Goldtree  v.  Spreckels,  135  CaL  669,  applying  rule  to  argu- 
ment and  submission  of  demurrer. 
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67  Cal.  332-334.    BOTTO  ▼.  VANDAM£NT. 

Judgment  on  Pleadings  is  improper  where  material  allegations  denied, 
although  inconsistent  defenses  pleaded,  p.  333. 

To  same  effect  in  Martin  v.  Porter,  84  Cal.  479,  reversing  such  judg- 
ment in  action  of  claim  and  delivery;  Rankin  v.  Newman,  107  Cal.  608, 
but  ruling  alitor  when  denials  are  merely  of  evidentiary  matter;  Nor- 
ris  V.  Lilly,  147  Cal.  768,  in  action  to  cancel  deed  for  fraud,  where 
fraud  is  denied  in  answer  and  full  performance  of  oral  contract  form- 
ing its  consideration  is  alleged  therein,  until  plaintiff  refused  to  accept 
further  performance,  judgment  on  pleadings  is  improper;  State  t.  Board, 
7  Wyo.  166,  noted  under  Nudd  v.  Thompson,  34  Cal.  39. 

Inconsistent  Defenses  may  be  pleaded  in  answer,  p.  333. 

To  same  effect  in  McI>onald  v.  Railway  Co.,  101  Cal.  213,  holding 
admissions  in  special  defenses  not  available  as  evidence  on  others; 
Banta  t.  Siller,  121  CaL  418,  holding  rule  applicable  to  verified  or  un- 
verified answers;  Ball  v.  Putnam,  123  CaL  139,  noted  imder  Siter  v. 
Jewett,  33  Cal.  92. 

67  Cal.  339-341.    DREYFUSS  t.  TOMPKINS. 

Judgment  May  be  Amended  for  clerical  errors  on  face  even  after 
affirmance  on  appeal,  p.  340. 

To  same  effect  in  Fallon  v.  Brittan,  84  Cal.  614,  is  to  misncnner  of 
street  in  pleadings  and  interlocutory  decree  on  partition;  Territory  v. 
Clayton,  8  Mont.  16,  as  to  insertion  of  plea  at  subsequent  term  where 
erroneously  omitted  from  minutes.  Note  citations:  Ninde  v.  Clark, 
4  Am.  St.  Rep.  830,  on  nunc  pro  tune  entries. 

67  Cal.  341-346.    WIXSON  ▼.  DEVINB.    S.  C.  80  Cal.  386,  388;  91  Cal. 
477,  484. 

Estoppel  by  Judgment  may  be  shown  by  plaintiff  in  evidence  where 
no  opportunity  to  plead  given,  p.  346. 

To  same  effeet  in  Riverside  etc.  Co.  y.  Jensen,  108  CaL  147,  admitting 
such  evidence. 

67  Cal.  360-352.    PEOPLE  ▼.  PRICE. 
Grand  Larceny. — ^Verdict  of  guilty  generally  is  sufficient,  p.  361. 

To  same  effect  in  People  v.  Manners,  70  Cal.  429,  and  People  v.  Perez, 
87  Cal.  123,  as  to  verdict  of  "guilty  as  charged." 

67  Cal.  353-369.    IN  RE  TREADWELL. 

Attorney  may  be  Disbarred  for  misconduct  without  prior  criminal 
eonviction  therefor,  p.  358. 
To  same  effect  in  Ex  parte  Tyler,  107  Cal.  79,  as  to  embezzlement, 
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further  holding  bar  of  criminal  or  civil  proceedings  immaterial;  State 

V.  Cadwell,  16  Mont.  131,  as  to  alteration  of  decree;  In  re  0 , 

73  Wis.  619,  as  to  wrongful  withholding  of  client's  money.  Note  cita- 
tions: State  V.  Kirke,  95  Ain.  Dec.  334,  335,  340,  on  disbarment  gener- 
ally; In  re  Philbrook,  45  Am.  St.  Rep.  78,  on  disbarment  for  misap- 
propriation of  moneys. 

67  GaL  359-362.    EX  PART£  LICHTENSTBIlf ;    56  Am.  Rep.  71S. 

General  Acts  Indnde  act  as  to  rate  of  interest  chargeable  by  pawn- 
brokers, p.  361. 

Cited  in  main  and  dissenting  opinions  in  Ex  parte  Dickey,  144  Cal. 
240,  244,  holding  void  statute  limiting  compensation  of  employing  agents; 
McEldowney  v.  Wyatt,  44  W.  Va.  712,  as  to  act  applicable  to  sheriffs 
and  collections  of  taxes  throughout  state.  Note  citations:  Utsey  t. 
Hiatt,  14  Am.  St  Rep.  917,  on  special  acts. 

67  CaL  364-366.    6S££HN  ▼.  MARKER. 

Order  Discussing  Ifew  Trial  Proceedings  eaiinot  be  made  ez  parte, 
p.  365. 

To  same  effect  in  Wunderlin  ▼.  Cadogan,  75  CaL  619,  ruling  similarly 
as  to  order  substituting  new  findings;  Brown  ▼.  Cline,  109  CaL  150, 
denying  right  to  grant  new  trial  unconditionally  after  nonoompHnaoe 
with  order  granting  it  conditionally. 

67  Cal.  366-368.     6ILM0RE  t.  AMERICAN  ETC.  INSURAlfCE  CO. 

Judgment  on  Stipulation  that  it  abide  final  judgment  in  another  case 
sustained,  p.  368. 

Cited  in  Feeney  ▼.  Hinckley,  134  CaL  468,  86  Am.  St.  Rep.  292,  defin- 
ing "final  judgment";  Stone  y.  Bank,  174  U.  S.  422,  afiirming  attorney's 
power  to  make  such  stipulation;  Brown  v.  Arnold,  127  Fed.  392,  where 
attorney  was  employed  to  defend  action  he  cannot,  after  judgment  in 
client's  favor  and  after  termination  of  term  of  court  at  which  case 
was  tried,  stipulate  that  writ  of  error  should  not  be  prosecuted  but 
that  his  client  would  be  bound  by  proceedings  in  error  in  another  suit 
to  which  his  client  was  not  party;  Bank  ▼.  Lomsville,  88  Fed.  Rep. 
405,  sustaining  stipulation  by  city  attorney  that  oertain  actions  abide 
result  of  test  case. 

67  Cal.  373-376.    CLANTON  t.  COWARD. 

New  Trial  may  be  denied  oc  oondltioa  of  remiBsian  of  ezoess  of 

verdict,  p.  375. 

To  same  effect  in  Davis  ▼.  Southern  Pladfle  Co.,  96  GaL  17,  aiBrmhig 

similar  order. 
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67  Cal.  377,  378.    SCHE£S£S  t.  EDGAR. 

XXndertakiiis  on  Appeal  may  be  remitted  in  mandamua  against  auditor 
officially,  who  appeals,  p.  377. 

To  same  effect  in  Von  Schmidt  v.  Wilber,  90  Gal.  215,  as  to  county 
treasurer,  and  holding  minute  entry  of  order  therefor  unnecessary; 
Lamberson  ▼.  Jefferds,  116  CaL  404,  as  to  county  auditor,  further  hold- 
ing no  order  necessary  under  section  1058,  Code  of  Civil  Procedure. 

67  CM.  378-380.    P£OPL£  t.  G'WEAL. 

Brroneons  Inatnictio&  is  immaterial  where  defendant  is  not  prejudiced 
thereby,  p.  370. 

Cited  In  People  t.  Stevens,  141  CaL  402,  as  to  erroneous  definitions 
of  crimes  whereof  defendant  was  not  convicted;  People  v.  BoHng,  83 
Oal.  382,  as  to  instruction  on  malice  where  conviction  for  manslaughter 
only;  People  v.  Gordon,  88  Cal.  426,  as  to  instruction  on  burden  of 
proof  on  charge  of  assault  to  murder,  where  conviction  for  assault  with 
deadly  weapon;  State  t.  Brooks,  23  Mont.  160,  as  to  unnecessary  in- 
struction as  to  manslaughter. 

• 

Credibility  of  Defendant  as  Witness. — Jury  may  be  cautioned  as  to, 
p.  370. 

To  same  effect  in  People  v.  Fehrenbach,  102  CaL  402;  Vaughan  v. 
State,  58  Ark.  365;  State  v.  Streeter,  20  Kev.  400,  and  Reagan  v.  United 
SUtes,  157  U.  S.  307;  Cited  under  People  v.  Wheeler,  65  CaL  78. 

Hewly  Discovered  Bvidence  will  not  warrant  new  trial  when  on  point 
not  raised  at  trial,  p.  380. 

To  same  effect  in  People  v.  Freeman,  02  CaL  370,  as  to  evidence  on 
inconsistent  defense. 

67  CaL  380-385.    LYONS  r.  STAX£. 

Nonresident  Alien  Heir  may  act  through  attorney  in  appearance  and 
elaim,  p.  383. 

To  same  effect  in  Carrasco  v.  State,  67  Gal.  386,  as  to  daim  by  as- 
signee; Estate  of  Pendergast,  143  CaL  140,  on  point  that  interest  of 
nonresident  alien  heirs  pass  to  the  state  by  force  of  the  statutory  pro- 
visions. 

67  CaL  387-305.    HAULDIN  v.  COX. 

Adverse  Possession  will  operate  as  to  homestead,  p.  300. 

To  same  effect  in  McCormack  v.  Sikby,  82  Cal.  76,  holding  such  pos- 
session shown. 

Tenant  is  Estopped  from  denying  landlord's  title,  p.  300. 

To  same  effect  in  Oliver  v.  Gary,  42  Kan.  624,  extending  rule  to  ten- 
ant's surety. 


67  Gal.  395-411  Notes  on  California  Reports.  3382 

Husband  and  Wife  cannot  maintain  adverse  possession  aa  to  home- 
stead, p.  396. 

To  same  effect  in  Harper  v.  Rudd,  89  Ala.  372,  applying  rule  to  per- 
sonalty. Note  citations:  Gafford  v.  Strauss,  18  Am.  St.  Rep.  114,  on 
general  subject. 

Entry  for  Adverse  Possession  must  be  hostile,  open  and  notorious, 
p.  394. 

To  same  effect  in  McDonald  ▼.  Fox,  20  Nev.  368,  holding  such  posses- 
sion not  shown  by  evidence.  Note  citations:  De  Frieze  y.  Quint,  28 
Am.  St.  Rep.  158,  on  general  subject. 

67  Oal.  396-401.    KBTBERS  ▼.  McCOMBES. 

Defective  Statement  in  Summons  does  not  render  attackable  collater- 
ally a  default  judgment  after  personal  service,  p.  399. 

To  same  effect  in  Dore  v.  Dougherty,  72  Gal.  234;  1  Am.  St.  Rep. 
50  (and  note,  p.  51),  and  People  v.  Dodge,  104  Gal.  492,  as  to  indefinite 
statement  of  nature  of  action;  Higley  v.  Pollock,  21  Nev.  207,  on  point 
that  only  substantial  compliance  with  statute  as  to  form  is  necessary; 
Cycle  Co.  v.  Thomas,  26  Oreg.  384;  46  Am.  St.  Rep.  639,  where  insuffi- 
cient under  local  statute;  Burke  v.  Interstate  etc  Assn.,  26  Mont.  325, 
noted  under  Dorente  v.  Sullivan,  7  Gal.  279.  Note  citations:  Choate 
T.  Spencer,  40  Am.  St.  Rep.  433,  on  general  subject. 

Exemption  from  Execution  is  personal  privilege  of  debtor,  p.  400. 
See  note  to  Van  Dresor  v.  King,  75  Am.  Dec.  647,  on  debtor's  rights  for 
illegal  seizure  thereof. 

Exemptions. — Defendant  claiming  must  offer  to  flumnder  other  prop- 
erty not  exempt,  p.  400. 

To  same  effect  in  Yates  v.  Gransbury,  9  Colo.  324,  sustaining  levy 
on  exempt  property  where  debtor  fraudulently  conceals  other  property. 

67  Gal.  402-404.    WHITE  t.  DISHER. 

Witness  false  in  part  of  testimony  is  to  be  distrusted  bm  to  remainder, 
p.  403. 

To  same  effect  tn  People  v.  McCoy,  71  GaL  397,  but  holding  nonrepeti- 
tion  of  instruction  not  error;  People  v.  Arlington,  131  Gal.  233,  noted 
under  People  v.  Sprague,  63  Gal.  491;  Cameron  v.  Wentworth,  23  Mont. 
78,  noted  under  People  v.  Hicks,  53  Gal.  354.  Note  citations:  Sharp 
▼.  State,  14  Am.  St.  Rep.  45,  on  general  subject. 

67  Gal.  406-411.     EMPIRE  GOLD  MINING  CO.  ▼.  BONANZA  GOLD 
MINING  CO. 

AppeaL — Order  taxing  costs  after  final  Judgment  is  appealable  directly, 
p.  410. 
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To  same  effect  in  Yorba  v.  Dobner,  90  Cal.  338,  as  to  like  order;  an.l 
Lumber  Co.  y.  Neal,  94  Cal.  194,  as  to  order  fixing  attorney's  fees  in 
mechanic's  lien;  Stonesifer  v.  Kilbum,  94  Cal.  42,  as  to  like  order  re- 
fusing to  settle  bill  of  exceptions;  Crane  v.  Forth,  95  Cal.  91,  as  to 
order  taxing  costs,  but  ruling  aliter  made  before  judgment;  and  on 
last  point,  Freshour  v.  Hihn,  99  Cal.  448;  Beach  v.  Spokane  etc.  Co., 
21  Mont.  8,  noted  under  Calderwood  v.  Peyser,  42  Cal.  110. 

Damages  for  Trespass  should  be  full  compensation  for  detriment  prox- 
imately caused,  p.  408. 

To  same  effect  in  Patchen  v.  Keeley,  19  Nev.  414,  reversing  judgment 
of  nonsuit  when  nominal  damages  proved. 

67  Cal.  412-422.    PEOPLE  ▼.  RICHARDS.    66  Am.  Rep.  716. 

Information  for  Conspiracy  cannot  lie  against  husband  and  wife,  p. 
413. 

To  same  effect  in  Sesler  v.  Montgomery,  78  CaL  488;  12  Am.  St. 
Rep.  77,  on  point  that  communication  between  spouses  is  not  slanderous 
publication. 

Conspiracy  is  agreement  of  two  or  more  to  do  unlawful  act,  or  law- 
ful act  unlawfully,  p.  416. 

To  same  effect  in  People  v.  Daniels,  106  CaL  2679  discuMing  inatruc- 
tions  and  sufiSciency  of  evidence. 

67  Cal.  422-426.    WILSON  ▼.  BARNARD. 

Logger's  Lien  cannot  extend  beyond  amount  dua  oontractor  by  owner, 
p.  423. 

To  same  effect  in  Kellogg  t.  Howes,  81  Gal.  176,  as  to  maohaaie's 
lien,  but  roling  aliter  where  contract  void  for  nonreoording. 

67  QeL  427-429.    PEOPLE  ▼.  LAN6T0N. 
Murder.— Intention  is  presumed  from  fact  of  killing,  p.  428. 

To  same  effect  in  People  v.  Bushton,  80  Cal.  166,  sustaining  instme- 
tion  State  v.  Gibson,  43  X)r.  189,  where  circumstances  of  mitigation, 
justification  or  excuse  appear,  presumption  of  Intent  to  murder  from 
deliberate  use  of  deadly  weapon  causing  death,  is  rebuttable,  and  ques- 
tion of  intent  is  for  jury. 

Murder. — ^Mitigation  need  not  be  shown  by  defendant  by  preponder- 
ance of  evidenoe,  p.  428. 

To  same  effect  in  People  ▼•  EUiotty  80  OaL  806,  holding  inatmetkm 
erroneooa  as  given. 
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67  Cal.   429-433.     EEL   RIVES   AND   EXTSEKA   RAILROAD   CO.   T. 
FIELD. 

Eminent  Domain. — ^Railroad  may  condemn  for,  although  it  has  pur- 
chased less  adyantageous  right  of  way  over  same  defendant's  ground, 
p.  430. 

Distinguished  In  Lusby  t.  Railroad  Co.,  73  Miss.  373,  denying  right 
to  change  road  as  platted,  under  local  statutes;  and  see  Providence  etc. 
Co.,  Petitioner,  17  R.  L  344,  denying  right  of  new  condemnation  under 
charter. 

67  Cal.  438-441.     WElfZEL  r.  COMMERCIAL  INSURANCE  CO.  OF 
CALIFORNIA. 

Insurance. — ^Employment  of  Watchman  held  not  had  according  to 
oonditionfl  of  policy,  p.  440. 

Cited  in  Sierra  etc.  Co.  t.  Insurance  Co.,  76  Cal.  238;  Rankin  ▼.  In- 
surance Co.,  89  Cal.  210;  23  Am.  Rep.  464,  and  McKenzie  v.  Insurance 
Co.,  112  Cal.  657,  cited  under  Trojan  etc.  Co.  y.  Insurance  Co.,  67  CaL  27. 
McGannon  ▼.  Michigan  etc  Fire  Ins.  Co.,  127  Mich.  647. 

Insurance. — Change  of  PossaMion  of  premises  held  established  under 
facts  stated,  p.  440. 

Cited  in  Planters'  etc.  Asm.  ▼.  Dewberry,  69  Aik.  801,  86  Am.  Si. 
Rep.  196,  ruling  similarly  under  facta  stated. 

67  Cal.  441.    SHARP  ▼.  BLANKENSHIP. 

Statute  of  Frauds.— Agreement  that  line  to  be  run  by  surveyor  should 
be  division  line  is  void  if  parol,  p.  442. 

Cited  in  Strickley  v.  Hill,  22  Utah,  272,  as  to  division  Une  between 
mining  daims. 

67  Cal.  444-447.    ESTATE  OF  DALRTMPLB.    S.  G.  see  Dalrymple  v. 
Gamble,  68  Md.  523. 

Contestants  of  Probate  are  plaintiffs  in  the  proceeding,  p.  445. 

To  same  effect  in  In  le  Burrell,  77  Cal.  481,  discussing  sufficiency 
of  petition;  Estate  of  Gregory,  133  Cal.  137,  noted  under  Estate  of 
Cartery,  66  Cal.  470;  Estate  of  Latour,  140  CaL  419,  420  (but  see  dis- 
senting opinion,  page  428),  on  point  that  burden  of  proof  is  upon  con- 
testant to  prove  all  allegations  of  contest,  including  that  of  no  execu- 
tion of  wilL 

Jury  in  Will  Contest  is  restricted  to  issue  raised  by  contest,  p.  446. 

To  same  effect  in  Barney  v.  Hayes,  11  Mont.  108,  discussing  local 
practice  as  to  trial  of  issues  by  court. 

Testamentary  Capacity. — ^Evidence  is  admissible  of  mental  condition 
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mt  somewhat  remote  periods,  where  brain  disease  is  daimed  to  have 
been  progressiye,  p.  445. 

To  same  effect  in  Bever  t.  Spangler,  03  Iowa,  508,  admitting  such 
erddence  as  to  six  years  after  execution  of  will,  in  ease  of  senile  de- 
mentia. 

67  GaL  447-451.    D£  AKGITSLLO  t.  BOXTSS.    See,  also,  Burke  ▼.  Bours, 
02  OaL  111. 

Deed  passes  no  title  where  blank  for  grantee's  name  filled  in  with- 
out grantor's  consent,  p.  448. 

To  same  effect  in  Bolbeer  t.  liyingston,  100  Oal.  620,  622,  but  hold- 
ing party  estopped  under  facts. 

Equitable  Defense  in  ejectment  must  be  alleged  in  same  manner  as 
if  original  bill,  p.  450. 

To  same  effect  in  dissenting  opinion,  Tully  t.  Tully,  71  Cal.  343, 
holding  defense  insufficiently  pleaded;  Dorris  v.  Sullivan,  00  Oal.  286, 
ruling  similarly  where  specific  performance  demanded  in  answer;  Wind- 
sor V.  Miner,  124  OaL  404,  and  Prince  v.  Lamb,  128  OaL  120,  noted  under 
Agard  v.  Valencia,  30  OaL  206;  Brady  v.  Husby,  21  Key.  465,  similarly 
as  to  pleading  of  equitable  ownership. 

Ejectment.— Equitable  Defense  is  allowable  in,  p.  450. 

To  same  effect  in  Meeker  v.  Dalton,  75  OaL  158,  allowing  such  answer, 
although  wrongfully  named  cross-complaint. 

Specific  Performance.— Price  must  be  alleged  to  be  fair,  just  and 
adequate,  p.  451. 

Oited  in  Flmshman  t.  Woods,  135  OaL  263,  but  held  inapplicable 
under  facts  stated. 

67  O^L  451,  452.    MUSPHT  T.  SNYDER. 

Forcible  Detainer. — Lease  to  plaintiff  Is  admissible  to  show  extent 
of  and  right  to  possession,  p.  452.  See  note  to  Beeler  v.  Oardwell,  77 
Am.  Dec  553,  on  evidence  of  title. 

Condusion  of  Law. — ^Direction  for  judgment  is  sufficient  as,  p. 
452. 

To  same  effect  in  Rea  v.  Haffenden,  116  OaL  500,  where  more  specific 
oonclusions  would  have  been  against  appellant;  Smith  ▼•  Smith,  110 
CaL  180,  holding  this  ''the  more  common  form." 

07  Oal.  453-456.    DALZELL  T.  SUPERIOR  COURT. 

notice  of  Appeal.— Affidavit  of  service  held  insufficient,  p.  454. 

Oited  in  Mohr  t.  Byrne,  131  OaL  200,  noted  under  Doll  v.  Smith,  32 
GaL  476. 
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67  Cal.  457.    ESTATE  OF  LUTZ  v.  CHRISTY. 

Probate  Appeal  does  not  lie  from  order  refusing  to  vacate  decree 
settling  final  account,  p.  457. 

To  same  effect  in  In  re  Wiard,  83  Cal.  620,  as  to  order  refusing  to 
vacate  decree  of  distribution;  In  re  Bauquier,  88  Cal.  314,  but  ruling 
aliter  as  to  order  denying  new  trial  of  contest  of  right  to  letters  testa- 
mentary; Estate  of  Murphy,  123  Cal.  340,  and  Estate  of  Tuohy,  23 
Mont.  307,  noted  under  Estate  of  Calahan,  60  Cal.  232;  Estate  of  CaJiiU, 
142  Cal.  629,  quoting  Estate  of  Witmeier,  118  CaL  255. 

67  Cal.  458-461.    SHXTMWAT  v.  LEAKEY. 

Marital  Property. — Laws  of  plaee  of  acquisition  determine  character, 
p.  460. 

To  same  effect  in  Mortimer  v.  Marder,  93  Cal.  178,  further  holding 
(as  in  main  case),  such  laws  presumed  to  be  same  as  local  laws. 

Laws  of  Foreign  State  are  presumed  to  be  identical  with  those  of 
this  state,  unless  proved  otherwise,  p.  460. 

To  same  effect  in  Palmer  v.  Railroad  Co.,  101  Cal.  196  (cited  in  Meuer 
V.  Railway  Co.,  5  8.  Dak.  574;  49  Am.  St.  Rep.  900),  and  Cavallaro  v. 
Railway  Co.,  110  Cal.  357;  52  Am.  St.  Rep.  100,  as  to  law  of  carriers; 
American  etc.  Co.  v.  Union  Bank,  9  Utah,  93,  as  to  statutes  respecting 
chattel  mortgages.  Cited  in  Estate  of  Richards,  133  Cal.  526,  and  Bor- 
mitzer  v.  German  etc.  Soc.,  23  Wash.  206,  noted  under  Marsters  ▼. 
Lash,  61  Cal.  622;  Gunderson  v.  Gunderson,  25  Wash.  463,  noted  under 
Hickman  ▼.  Alpaugh,  21  Cal.  226.  Note  dtationa;  l4infear  r.  Meatier, 
89  Am.  Dec.  674,  on  judicial  notice. 

67  Cal.  461-464.    QUHfN  ▼.  WINDIIILLER* 

Judicial  Notice  embraces  mode  of  United  States  sarveyv,  p.  468.  Sea 
note  to  Lanfear  v.  Meatier,  89  Am.  Dec  690. 

Statnte  of  Limitations  will  not  run  as  to  adjacent  lands  where  own* 
ers  agree  to  erect  fence  when  survey  made,  p.  463. 

To  same  effect  in  Peters  v.  Gracia,  110  Cal.  94,  holding  no  bar  shown. 

67  Cal.  464-469.    FRIEND  ETC.  CO.  T.  MILLSS. 

Sales. — ^Damages  for  nondelivery  musu  be  those  proximately  oaimed, 
p.  467. 

To  same  effect  in  Wallace  v.  Ah  Sam,  71  Cal.  200,  60  Am.  Rep.  536, 
as  to  breach  of  contract  to  construct  levee;  Martin  v.  Deetz,  102  Cal. 
68;  41  Am.  St.  Rep.  161,  discussing  allowance  of  prospective  profits; 
Westwater  v.  Grace  Church,  140  Cal.  342,  holding  complaint  insufllcient 
aa  to  damages  in  action  for  dismissal  of  choir  singer. 


S387  Notes  on  California  Reports.  67  Cal.  469-485 

67  Cal.  469-470.    IN6LIS  T.  SHEPHERD. 

Election. — ^Ballot  must  not  be  rejected  for  printer's  mistake  therein, 
where  voter's  intent  is  evident,  p.  470. 

To  same  effect  in  Wilds  v.  State  Board,  60  Elan.  148,  where  district 
designated  by  wrong  number;  and  State  v.  Howe,  28  Neb.  628,  as  to 
like  mistake. 

67  Cal.  472-473.    ARNOLD  t.  KAHN. 

Insolvency. — Service  by  Publication  of  order  to  debtor  to  show  causa 
is  sufficient,  p.  473. 

To  same  effect  in  Crall  v.  Poso  etc.  Dist.,  87  Cal.  148,  as  to  like  serv- 
ice in  proceedings  under  Wright  act. 

67  Cal.  474-477.    LOWDEN  ▼.  PREY. 

Appropriation  of  Water  for  mining  purposes  generally  does  not  be- 
come ineffective  with  exhaustion  of  particular  mine,  p.  477. 

Cited  in  Wimer  v.  Simmons,  27  Oreg.  11;  50  Am.  St.  Rep.  692,  dis- 
cussing right  to  change  nature  of  use,  and  note  to  Nevada  eta  Co.  ▼. 
Bennett,  60  Am.  St.  Rep.  814,  on  same  subject. 

67  CaL  477-482.    BULLARD  t.  STONE. 

Error  in  Admitting  Evidence  is  not  reviewable  on  appeal  if  not  ob- 
jected to  when  offered,  p.  482. 

To  same  effect  in  Burnett  v.  Lyford,  93  Cal.  117,  when  alleged  to  be 
Incompetent.  Case  is  erroneously  dted  at  27  Oreg.  11;  60  Am.  St.  Rep. 
692,  for  Lowden  v.  Frey,  supra. 

67  Cal.  483-486.    AXTELL  T.  GERLACH. 

Tax  Sale  is  void  if  made  for  sum  in  exoeas  of  thai  legally  auihoriBod, 
p.  483. 

To  same  effect  in  Miller  v.  Williams,  136  Cal.  184,  noted  under  Buck- 
nall  V.  Story,  36  Cal.  67;  Knox  v.  Higby,  76  Cal.  267,  where  sale  of  one 
lot  made  for  Amount  assessed  on  it  and  another  of  same  owner;  Mam- 
moth etc.  Co.  V.  Juab,  10  Utah,  237,  where  nontaxable  property  was 
included  in  joint  assessment;  Olsen  v.  Bagley,  10  Utah,  498,  where  cer- 
tain costs  were  improperly  added. 

Action  to  Quiet  Title  lies  against  holder  of  void  certificate  of  tax 
sale,  p.  484. 

To  same  effect  in  Clark  v.  Darlington,  7  S.  Dak.  161;  68  Am.  St.  Rep. 
837,  sustaining  like  action  under  local  statute;  Ormsby  v.  Ottman,  86 
Fed.  Rep.  498.  See,  also,  Ormsby  ▼.  Einstein,  66  U.  8.  App.  520,  as  to 
claim  under  trust  deed. 
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Injanction  is  grantable  if  neoessary  to  make  principal  relief  effectual, 
p.  484. 

To  same  effect  in  Kittle  v.  Bellegarde,  80  Cal.  6G5,  granting  injimc- 
tion  against  execution  of  deeds  on  certificate  of  sale  whoee  oanoellation 
decreed. 

67  Cal.  485-490.    BOSTON  TXnfNBL  CO.  t.  McKEHZIS. 

Attorney's  Anthority  to  bring  and  conduct  action  is  presumed,  p. 
487.    See  note  to  Board  t.  Younger,  87  Am.  Dec.  167. 

Tax  Sale  is  void  if  made  for  sum  in  excess  of  that  legally  authorised, 
p.  400. 

To  same  effect  in  Knox  y.  ffigby,  76  Oal.  267,  dted  under  Axtell  t. 
Gerlach,  supra. 

Jury  Trial  is  waived  when  trial  by  court  had  without  objection,  p. 
490. 

To  same  effect  in  Montgomery  ▼.  Sayre,  91  Cal.  211,  (cited  in  Lead- 
better  ▼.  Lake,  118  Cal.  616)  discussing  presumption  of  waiver  where 
record  silent;  F«rrea  v.  Chabot,  121  Cal.  236,  also  sustaining  denial  of 
reUef  from  stipulation  of  waiver. 

67  CaL  491-493.    S££D  ▼.  DSAIS. 

Expert  Evidence  as  to  value  of  land  is  inadmissible  unless  witness 
shown  to  be  expert,  p.  492. 

To  same  effect  in  Brumley  v.  Flint,  87  Cal.  473,  474,  but  admitting 
evidence  where  objection  not  properly  framed;  United  States  v.  Baxter, 
46  Fed.  Rep.  361,  rejecting  evidence  of  value  of  logs  at  particular  place. 

67  Cal.  497-600.    REYNOLDS  t.  SNOW. 

Election. — ^Ballot  must  be  rejected  unless  in  shape  prescribed  by  stat- 
ute, p.  498. 

To  same  effect  in  concurring  opinion  in  People  v.  Board,  129  N.  Y. 
413,  rejecting  ballots  because  of  improper  indorsements  and  distin- 
guishing murks;  but  see  on  last  point,  distinguishing  main  case,  Kel- 
logg V.  Hickman,  12  Colo.  260,  State  v.  Saxon,  30  Fla.  676,  32  Am.  St. 
Rep.  61,  and  see  Cook  v.  Fisher,  100  Iowa,  34,  allowing  ballots  notwith- 
standing mark  made  by  election  officers  when  not  a  distinguishing 
mark. 

Findings  will  be  reversed  notwithstanding  conflict  in  evidence  when 
latter  is  documentary,  p.  499. 

To  same  effect  in  Eastman  v.  Gurrey,  16  Utah,  419«  applying  rule 
where  evidence  was  undisputed. 
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07  CaL  500-501.    CAMERON  t.  CARROLL. 

Vacation  of  Default  will  be  reversed  only  for  abuse  of  discretion,  p. 
601. 

To  same  effect  in  Chamberlain  v.  Del  Norte,  77  CaL  151,  sustaining 
its  vacation;  Buell  v.  Emerich,  85  CaL  118,  and  Wolff  v.  Railway,  89 
CaL  337,  cited  under  Dougherty  v.  Bank,  68  CaL  275. 

67  CaL  503-505.    O'BRIEN  t.  COXTNTY  OF  COLXTSA. 

Illegal  License  Tax  is  not  recoverable  back,  and  section  3804  Political 
Code  is  inapplicable,  p.  504. 

To  same  effect  in  Grimley  v.  Santa  Clara,  68  CaL  575,  as  to  similar 
tax  paid  voluntarily;  Booney  v.  Snow,  131  CaL  55,  noted  under  Bruma- 
gim  V.  Tillinghast,  18  CaL  365. 

67  Cal.  505-511.    FRESNO  ENTERPRISE  CO.  ▼.  ALLEN. 

Official  Bonds  in  private  corporations  nmy  contain  such  obligations  as 
parties  agree  upon,  p.  508. 

To  same  effect  in  Humboldt  Savings  etc.  Soa  v.  WennerhoM,  81  Oal. 
532,  as  to  bond  of  bank  secretary. 

Sureties  on  Official  Bond  for  term  of  one  year  and  untn  successor  is 
elected  or  qualified  are  not  liable  for  misappropriation  of  funds  received 
after  reelection,  p.  510. 

To  same  effect  in  King  Co.  v.  Ferry,  5  Wash.  565,  556,  34  Am.  St. 
Rep.  896,  holding  sureties  not  liable  where  term  had  been  extended 
during  original  tenure  stated  in  bond;  Westervelt  v.  Mohrenstecher, 
76  Fed.  Rep.  121,  but  holding  surety  liable  on  bond  for  "all  the  time  he 
shall  hold**  office. 

67  Cal.  511518.    DISBARMENT  OF  HOUGHTON. 

Disbarment  of  Attorney  will  be  denied  without  dear  proof  of  guilt, 
p.  517. 

To  same  effect  in  In  re  Buckley,  69  Cal.  3,  ruling  similarly  aa  to 
contempt  proceedings  for  agreement  to  influence  decision  of  court; 
State  V.  Toung,  30  Fla.  103,  as  to  procurement  of  wrongful  dismissal 
of  criminal  proceeding,  and  In  re  Eaton,  4  N.  Dak.  518,  as  to  charge  of 
imposition  and  fraud  in  court;  (but  see  In  re  Crum,  7  N.  Dak.  322, 
sustaining  disbarment  therefor  under  facts).  Cited  also  in  Ex  parte 
Finn,  32  Greg.  525,  as  to  question  of  materiality  of  affidavits  filed  by 
attorney  disbarred.  Note  citations:  State  v.  Kirke,  95  Am.  Dec  334, 
345,  and  Bums  v.  Allen,  2  Am.  St.  Rep.  860,  on  general  subject. 

67  Cal.  518-625.    BUTCHER  ▼.  VACA  VALLEY  ETC.  CO. 

NegUgenoe^^Evidence  of  similar  acts  of  negligence  is  admiseible,  p. 
62L 
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To  same  effect  in  Steele  y.  Railway  Co.,  74  Cal.  331,  as  to  escaping 
fire  from  engine  (as  in  main  case)  admitting  evidence  of  prior  fire,  and 
on  same  point  Evansville  etc.  Co.  v.  Keith,  8  Ind.  App.  64;  Liverpool 
etc.  Co.  V.  S.  P.  Co.,  125  Cal  441,  sustaining  instruction  as  to  negligence 
in  case  of  emission  of  sparks  from  engine ;  Dyas  v.  S.  P.  Co.,  140  Cal.  305, 
noted  under  Henry  v.  S.  P.  R.  R.  Co.,  50  Cal.  176;  and  see  Clark  v.  San 
Francisco  etc.  Co.,  142  Cal.  618;  also  noted  under  Henry  case  on  ques- 
tion as  to  liability  for  injuries  caused  by  spread  of  fire;  Union  Pacific 
etc.  Co.  V.  De  Busk,  12  Colo.  297,  admitting  evidence  as  to  condition  of 
property  before  and  after  passing  of  engine. 

Fire  from  Engine. — Negligence  will  be  presumed  from  mere  fact  of 
such  fire,  p.  524. 

To  same  effect  in  Judson  v.  Powder  Co.,  107  Cal.  660,  48  Am.  St.  Rep. 
153,  applying  rule  to  explosion  of  nitro-glycerine  factory;  overruled 
in  Hellig  v.  Schindler,  145  Cal.  -^13,  admission  of  evidence  simply  that 
after  accident  knives  of  planer  whose  dullness  caused  accident,  were 
sharpened  by  foreman  before  being  again  used,  is  ground  for  reversal; 
Kahn  v.  Triest  etc.  Co.,  139  Cal.  344,  applying  rule  to  overflow  from 
boiler  under  facts  stated. 

67  Cal.  626-531.    PEOPLE  T.  LA  SUE. 

Reclamation  District  is  a  public  corporation  for  municipal  purposes, 
p.  628. 

To  same  effect  in  Turlock  Irrigation  Dist.  t.  Williams,  76  Cal.  368, 
and  Central  Irrigation  Dist.  v.  De  Lappe,  79  Cal.  363,  ruling  similarly  as 
to  irrigation  districts. 

Validity  of  Corporation  is  not  attackable  collaterally,  p.  630. 

Cited  in  L.  A.  etc.  Band  v.  Spires,  126  Cal.  545,  noted  under  Rondell 
V.  Fay,  32  Cal.  361;  People  v.  Linda  Vista  Irr.  Dist.,  128  Cal.  484,  apply- 
ing rule  to  irrigation  districts;  People  v.  Reclamation  Dist.,  ISO  Cal. 
613,  noted  under  Dean  v.  Davis,  51  Cal.  406;  Pittsburg  etc.  Co.  ▼. 
Spooner,  74  Wis.  327,  17  Am.  St.  Rep.  160,  holding  parties  estopped 
imder  facts  from  asserting  invalidity. 

Corporation  de  facto  has  same  powers  as  if  de  jure,  p.  630. 

To  same  effect  in  First  etc.  Church  v.  Branham,  90  Cal.  23,  as  to  right 
to  sue  in  corporate  "name;  People  v.  Water  Co.,  97  Cal.  277,  33  Am.  St. 
Rep.  173,  discussing  necessary  defendants  in  quo  warranto  for  usurpa- 
tion of  franchise  (and  see  or  same  point  People  v.  6unn,  85  Cal.  244) ; 
Boyle  V.  San  Diego,  46  Fed.  Rep.  711,  as  to  right  to  take  property; 
Miller  t.  Perris  etc.  Dist.,  86  Fed.  Rep.  699,  as  to  power  to  acquii« 
property  by  tax  sale;  Miller  v.  Perris  etc.  Dist.,  99  Fed.  160,  aa  to  power 
of  de  facto  irrigation  district  to  issue  bonds. 
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Corporation  is  presumed  to  have  power  to  purchase  and  hold  lands, 
p.  531. 

To  same  effect  in  Stockton  etc.  Bank  v.  Staples,  08  Gal.  192,  sustain- 
ing purchase  in  absence  of  evidence  to  contrary,  and  Granite  t.  Magin- 
ness,  118  Cal.  138,  ruling  similarly  as  to  mining  company. 

General  Citation.— Gilkey  v.  Town  of  How,  105  Wis.  46. 

67  C^L  532-536.    WRIGHT  v.  CENTRAL  ETC.  WATER  CO. 

Election  of  Directors. — Stockholder's  right  to  attack  in  district  oourt 
was  not  impaired  by  abolition  of  that  court,  p.  533. 

Cited  in  Whitehead  v.  Sweet,  126  Cal.  72,  construing  Civil  Code,  sec- 
tion 315,  and  sustaining  complaint  for  a  motion;  Smith  v.  Railroad  Co., 
64  Fed.  Rep.  276,  ruling  similarly  as  to  statutory  amendment  of  charter 
changing  method  of  voting  for  directors. 

07  CaL  536-541.    GOAD  t.  MOXTLTON. 

Married  Woman's  Note  is  enforceable  against  her  separate  estate,  p. 
640. 

To  same  effect  in  Bogart  v.  Woodruff,  96  Cal.  611,  ruling  similarly 
as  to  judgment  against  her  during  marriage  on  note  executed  prior 
thereto;  Colonial  etc  Co.  v.  Stevens,  3  N.  Dak.  268,  as  to  note  executed 
by  her  as  surety  for  husband,  although  not  charging  her  separate  es- 
tate; and  see  Colonial  etc.  Co.  v.  Bradley,  4  S.  Dak.  162,  as  to  similar 
note;  Bank  v.  Leonard,  36  Or.  394,  as  to  promise  to  pay  mortgage  debt 
on  joint  mortgage  with  husband  of  his  property. 

Wife  may  execute  note  for  hueband's  accommodation,  p.  540. 

Cited  in  Farmers'  etc.  Bank  v.  De  Shorb,  137  Cal.  693,  noted  under 
Oonn.  etc.  Co.  v.  McCormiok,  45  Cal.  580. 

67  CaL  543-546.    SHIRLEY  t.  BISHOP. 

Pnblic  Highway  cannot  be  obstructed  to  detriment  of  owner  of  land 
abutting  thereon,  p.  545. 

To  same  effect  in  San  Jose  etc.  Co.  v.  Brooks,  74  Cal.  467,  as  to  pub- 
lic roads,  further  discussing  right  of  individual  to  abate  such  nuisance; 
Shirley  v.  Benicia,  118  Cal.  347,  but  sustaining  right  to  erect  wharf  on 
submerged  streets,  under  facts. 

Navigable  Waters  on  permanent  water  front  of  city  are  public  high- 
way, p.  545. 

To  same  effect  in  dissenting  opinion  in  Eisenbach  v.  Hatfield,  2  Wash. 
282,  main  opinion  sustaining  right  of  state  or  its  grantee  to  build  wharf 
upon  shores  thereof,  and  see  Pacific  etc.  Co.  v.  Ellert,  64  Fed.  Rep.  439, 
sustaining  right  of  state  to  fill  in  space  between  establish -^i  harbor 
linea  and  shore.    Note  citations:   Miller  v.  Mendenhall,  19  Am.  St.  Rep. 
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231,  on  ^neral  subject;  and  see  also  cases  under  first  syllabus.  Dis- 
tinguished in  United  States  v.  Mission  Rock  Co.,  189  U.  S.  406,  Cali- 
fornia can  convey  its  title  to  tide  lands  contiguous  to  Mission  Rock 
in  San  Francisco  bay,  free  from  any  easement  appurtenant  to  such 
island. 

Navigable  Waters. — Owner  of  land  bounded  by  may  enjoin  erection 
of  wharf  materiaUy  obstructing  his  access  to  such  waters,  p.  545. 

Cited  in  San  Francisco  Sav.  Union  v.  Petroleum  Co.,  144  OaL  139, 
noted  under  Blanc  v.  Klumpke,  29  Cal.  159. 

67  Cal.  547-566.    HIBBESD  v.  SMITH.    56  Am.  8t.  Rep.  726. 

Delivery  of  Deed  with  intent  so  to  operate  is  essential  to  its  validity, 
p.  551. 

To  same  effect  in  Black  v.  Sharkey,  104  Gal.  281,  holding  mere  pos- 
session not  conclusive  of  fact  of  delivery;  Howard  etc.  Co.  v.  Silver- 
bei^,  89  Fed.  Rep.  171,  holding  appeal  bond  to  beoome  operative  only 
from  delivery;  White  v.  White,  34  Or.  150,  sustaining  instructions  on 
subject;  Whitney  v.  American  Ins.  Co.,  127  Cal.  467,  failure  to  give 
notice  to  insurance  company  of  recorded  deed  which  was  never  in  fact 
delivered  does  not  avoid  policy.  Note  citations:  Stone  v.  French,  1 
Am.  St.  Rep.  243,  and  Brown  v.  Westerfield,  53  Id.  545,  on  general 
subject. 

Findings  of  Fact  cannot  be  made  by  appellate  court,  p.  556. 

To  same  effect  in  Bull  v.  Bray,  89  CaL  292,  discussing  sufficiency  of 
findings  of  probative  facts. 

Delivery  of  Deed. — Grantee's  subsequent  acceptance  where  delivery 
made  to  stranger  relates  back  thereto,  p.  561. 

To  same  effect  in  Grigsby  v.  Shwarz,  82  Cal.  282,  applying  rule  under 
facts  stated;  and  see  Holcombe  v.  Richards,  38  Minn.  44,  sustaining 
such  delivery.  Note  citations:  Wellborn  v.  Weaver,  63  Am.  Dec  246, 
on  general  subject. 

Grantee's  subsequent  acceptance,  where  delivery  made  to  third  person, 
is  without  prejudice  to  intervening  rights,  p.  561. 

To  same  effect  in  Thompson  v.  Spray,  72  Cal.  533,  discussing  ratifica- 
tion of  mining  location  by  agent;  Evans  v.  Coleman,  101  Ga.  160,  hold- 
ing judgment  liens,  under  facts,  superior  to  mortgage  delivered  for 
registry,  and  on  same  point  in  Rogers  v.  Foundry,  51  Neb.  47,  as  to 
chattel  mortgage  so  delivered;  Knox  v.  Clark,  15  Colo.  App.  361,  where 
husband  was  indebted  to  wife  and  she  requested  him  to  deed  property 
to  her  in  satisfaction  of  debt,  and  he  without  her  knowledge  executed 
deeds  to  her,  which  were  recorded,  but  before  their  delivery  to  wife  hus- 
band's creditors  attached  property,  attachment  lien  wae  superior  to 
wife's  title.  Note  citations:  Brown  v.  Westerfield,  58  Am.  St.  Sep. 
553,  on  general  subjects;  and  see  p.  546. 
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Sheriff's  Deed  is  not  atta^^&ble  collaterally  for  irr^^arities  in  sale, 
p.  564. 

To  sanie  effect  in  Gregory  y.  Boyier,  77  Cal.  123,  as  io  sale  made  en 
masse;  Brusie  y.  Gates,  96  Cal.  268,  sustaining  action  to  quiet  title 
thereon;  McFall  y.  Buckeye  etc.  Assn.,  122  Cal.  471,  as  to  failure  of 
return  to  show  leyy  on  personalty  theretofore  attached. 

General  Citations.— Erickson  y.  Kelly,  9  N.  Dak.  16;  Amegaard  y. 
Amegaard,  7  N.  Dak.  500. 

67  Cal.  567-577.    SWIFT  ▼.  S.  F.  £TC.  BOASD. 

Unincorporated  Association  paying  benefit  to  heirs  on  death  of  its 
member  out  of  fund  specially  proyided  is  not  a  life  insurance  company, 
p.  572. 

Denied  in  Masonic  Aid  Assn.  y.  Taylor,  2  S.  Dak.  381,  as  to  mutual 
benefit  society,  and  construing  local  statutes. 

Beneficial  Fund  of  society  belongs  absolutely  to  benefidaries  when 
designated,  and  is  not  part  of  estate,  p.  574. 

To  same  effect  in  Hoeft  y.  Lodge,  113  Cal.  96,  sustaining  right  of 
decedent  to  change  such  beneficiaries  as  against  those  originally  named; 
West  y.  Grand  Lodge,  14  Tex.  Ciy.  App.  479,  but  denying  right  of  bene- 
ficiary when  not  within  class  allowed  by  policy.  Note  citations:  Bank- 
er's etc.  Assn.  y.  Stapp,  19  Am.  St.  Rep.  789,  on  general  subject. 

67  CaL  577-580.    LOWER  KINGS  ETC.  CO.  T.  KINGS  RIVER  ETC. 
CO. 

Amended  Answers  filed  without  leaye  should  not  be  stricken  out  at 
trial  when  not  before  objected  to,  p.  579. 

Cited  in  Fischer  y.  Hanna,  8  Colo.  App.  488,  on  point  that  time  should 
be  giyen  to  answer  when  demurrer  oyerruled  at  triaL 

67  GkiL  580-581.    CARIT  T.  WILLIAMS. 

Appeal.— ^tay  of  execution  on  judgment  oaanot  be  awarded  on  ap- 
peal from  order  after  judgment,  p.  581. 

Distinguished  in  Holland  y.  McDade,  125  Cal.  855,  allowing  stay  on 
appeal  from  new  trial  order  where  sufficient  bond  is  giyen;  note  to 
State  y.  Board,  67  Am.  St.  Rep.  722,  on  general  subject. 

67  Cal  582-584.    PELLIER  ▼.  GILLESPIE. 

Grantee  of  Mortgagor,  assuming  debt,  is  subject  to  deficiency  -judg- 
ment on  foreclosure,  p.  583. 

To  same  effect  in  Jones  y.  Eddy,  90  Cal.  149,  but  holding  such  assump- 
tion not  shown;  and  Thomson  y.  Bettens,  94  Cal.  85,  ruling  similarly; 
Tulare  etc.  Bk.  y.  Madden,  109  Cal.  314,  holding  grantee  liable  under 
Notes  Cal.  Rep.— 213. 
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facts.    Note  citations:  Klapworth  ▼.  Dressier,  78  Am.  Dec.  71,  on  gen- 
eral subject. 

67  Cal.  585-589.    ESTATE  OF  SEERRETT. 

Will  may  include  seyeral  papers  taken  together,  only  one  of  wliich  is 
dated,  p.  588. 

To  same  effect  in  In  re  Soher,  78  Gal.  481,  sustaining  olograpMc 
codicil  to  attested  will;  Mitchell  y.  Donohue,  100  Cal.  208,  38  Am.  St. 
Rep.  282,  discussing  form  of  wills  generally;  Mortgage  etc.  Co.  v.  Moore, 
150  Ind.  469,  construing  deed  and  will  together;  Estate  of  Clisby,  145 
Cal.  410,  olographic  will  commencing  with  words,  "Property  of  S.  W. 
Clisby,  October  1,  1902,  followed  by  list  of  property,  and  giving  all  to 
wife,  is  sufficiently  dated;  Estate  of  Fay,  145  Cal.  86,  admitting  holo- 
graphic will  notwithstanding  evident  mistake  in  year  of  date.  Note 
citations:  Burlington  University  v.  Barrett,  92  Am.  Dec  387,  on  general 
subject. 

67  Cal.  589-591.    CARPENTER  t.  HEWEL. 

Notice  of  Intention  on  new  trial  may  be  served  before  notice  of  de- 
cision from  adversary,  p.  590. 

Cited  in  Burlock  v.  Shupe,  5  Utah,  433,  discussing  waiver  of  notice 
of  decision;  Bank  v.  McCarthy,  13  S.  Dak.  362,  noted  under  Carpentier 
▼.  Thurston,  30  Cal.  123. 

Counterclaim  is  not  effective  as  such  unless  so  denominated,  and 
must  be  based  on  matters  arising  out  of  same  transaction,  p.  590. 

To  same  effect  on  first  point  in  Shain  v.  Belvin,  79  Cal.  264,  holding 
answer  not  a  cross -complaint  under  its  form,  and  on  second  point  in 
Wigmore  v.  Buell,  116  Cal.  97,  denying  right  to  counterclaim  trespass  on 
adjacent  lands  in  ejectment  suit;  Cohn  v.  Kelly,  132  Cal.  469,  Babcodc 
T.  Maxwell,  21  Mont.  515,  noted  under  Doyle  ▼.  Franklin,  40  OaL  106. 

67  Oal.  591-595.    MEADE  v.  WATSON. 
Special  Laws  were  valid  under  old  constitution,  p.  595. 

To  same  effect  in  Nev«ida  etc.  Dist.  v.  Shoecraft,  88  Cal.  ^73,  as  to 
act  relating  to  board  of  education  of  specified  school  district. 

67  Cal.  595-599.    LERCH  ▼.  GALLUP. 
Statute  of  Frauds  does  not  include  promise  to  indemnify,  p.  598. 

To  same  effect  in  Magee  v.  McManus,  70  Cal.  557,  as  to  indemnity 
against  liability  as  surety  on  notes;  Voris  v.  Star  City  etc.  Assn.,  20 
Ind.  App.  641,  sustaining  verbal  promise  to  pay  school  warrants  sold, 
if  not  paid  by  drawee.  Note  citations:  Packer  v.  Benton,  95  Am.  Deo. 
252,  262,  on  general  subject. 
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67  0»L  599-601.    WALKER  ▼.  BREM. 

Findings  are  not  necessary  as  to  facts  admitted  by  pleadings,  but 
must  not  contradict  such  admissions,  p.  600. 

To  same  effect  in  Gruhn  ▼.  Stanley,  92  Cal.  88,  on  first  point  as  ad- 
mission of  separate  liability  of  one  of  two  defendants  sued  jointly; 
and  on  second  point  in  Potwin  v.  Blasher,  9  Wash.  466,  as  instance  of 
reyersal  for  insufficiency  of  findings. 

67  OaL  601-607.    BRICHMAN  ▼.  ROSS. 

Hew  TriaL — ^Extension  of  Time  is  not  grantable  by  court  for  giving 
of  notice  of  motion,  p.  602. 

Overruled  in  Burton  v.  Todd,  68  CaL  487,  488,  490,  sustaining  such 
extensions. 

Hew  Trial. — Objection  due  to  failure  to  file  notice  in  due  time  will 
be  deemed  waived  if  not  taken  below,  p.  602. 

To  same  effect  in  Simpson  v.  Budd,  91  Gal.  491,  sustaining  extension 
by  stipulation  without  order  of  court. 

Writ  of  Attachment  alone  will  justify  seizure  of  any  property  in 
defendant's  possession;  but  aliter  as  to  property  in  possession  of  third 
person,  p.  604. 

To  same  effect  on  first  point  in  Fuller  etc.  Go.  v.  McDade,  113  Cal. 
363,  holding  such  seizure  not  conversion  per  se,  although  property  be- 
longed to  another,  without  sheriff's  knowledge  thereof;  and  on  second 
in  Jones  v.  McQueen,  13  Utah,  187,  discussing  essentials  of  justification 
on  such  seizure. 

Judgment  in  Replevin  must  be  in  alternative  form,  p.  606. 

To  same  effect  in  Arzaga  v.  Villalba,  85  Gal.  195  (cited  in  Thompson 
T.  Laughlin,  91  Gal.  316),  discussing  damages  recoverable  therein;  but 
see  Claudius  v.  Aguirre,  89  Gal.  506,  sustaining  judgment  for  delivery 
alone  where  delivery  had  been  made  to  plaintiff  before  judgment,  and 
on  same  point  Thompson  v.  Laughlin,  91  Cal.  315.  Distinguished  in 
Erreca  v.  Meyer,  1^  Gal.  311,  under  its  modification  by  Claudius  v. 
Aguirre,  89  Gal.  501. 

67  Gal.  607-610.    RODGERS  ▼.  CENTRAL  PACIFIC  R.  R.  CO. 

Railroad  Company  must  furnish  to  passengers  and  employees  suitable 
and  safe  road  and  appliances,  p.  608. 

To  same  effect  in  Treadwell  v.  Whittier,  80  Cal.  588,  13  Am.  St.  Rep. 
186,  holding  owner  of  building  liable  to  passenger  for  injury  from  break- 
ing of  elevator. 

Negligence. — ^Act  of  God  is  defense  unless  negligence  has  combined 
therewith,  p.  609. 


67  Gal  610-624  Notes  on  California  Reports.  8390 

To  same  effect  in  Wald  v.  Railroad  Co.,  162  111.  552,  53  Am.  St.  Rep. 
336,  holding  railroad  liable  where  delayed  baggage  was  destroyed  by 
flood;  Haney  y.  Kansas  City,  94  Mo.  337,  holding  city  not  liable  for 
overflow  during  extraordinary  rains;  Central  etc.  Co.  v.  Railway  Co., 
67  Fed.  Rep.  448,  holding  defendant  not  liable  for  breaking  of  embank- 
ment during  cyclone;  and  siee  Coleman  v.  Railway  Co.,  36  Mo.  App. 
492,  493,  as  to  similar  breaking  of  railroad  bridge.  Note  citations: 
Gilson  y.  Canal  Co.,  36  Am.  St.  Rep.  839,  on  general  subject. 

Master  is  not  Liable  to  employee  for  accident  from  risks  whereof  lat- 
ter is  cognizant,  p.  608. 

Cited  in  Fries  y.  American  etc.  Co.,  141  Cal.  614,  noted  under  Baxter 
y.  Roberta,  44  Cal.  187. 

67  CaL  610-614.    HOULT  T.  BALDWIN;  S.  C.  78  Cal.  410,  411. 

67  Cal.  615-621.    TAYLOR  v.  CENTRAL  PACIFIC  R.  R.  CO.;  see  KEL- 
LY y.  C.  P.  R.  R.,  74  CaL  564,  6  Am.  St.  Rep.  475,  under  like  facto. 

Findings  are  Unnecessary  as  to  facts  admitted  by  pleadings,  p.  619. 

To  same  effect  in  Gruhn  y.  Stanley,  92  Cal.  88,  and  Gregory  y.  Greg- 
ory, 102  Cal.  62,  each  holding  findings  unnecessary  under  pleadings. 

67  Cal.  621-623.    ENOS  y.  SUN  INSURANCE  CO. 

Waiyer  of  Conditions  of  Policy  by  agent  can  be  made  only  on  form 
prescribed  by  it,  p.  622. 

To  same  effect  in  Famum  t.  Insurance  Co.,  83  Cal.  269,  17  Am.  St. 
Rep.  243,  West  Coast  etc.  Co.  y.  State  etc.  Co.,  98  Cal.  609,  Barnes  y. 
Insurance  Co.,  30  Mo.  App.  650,  German  etc.  Co.  y.  Heiduk,  30  Neb.  297, 
27  Am.  St.  Rep.  408,  and  Kahn  y.  Insurance  Co.,  4  Wyo.  467,  62  Am.  St. 
Rep.  74.  Cited  under  Gladding  y.  Ins.  Assn.,  66  Cal.  6;  Ruthyen  y. 
Insiiranoe  Co.,  92  Iowa,  327,  denying  power  of  local  agent  to  waiye 
proof  of  loss;  Porter  y.  Insurance  Co.^  160  Mass.  186,  as  to  agent's  waiy- 
er of  forfeiture  of  life  policy,  where  only  certain  officers  giyen  such 
power;  Dale  y.  Insurance  Co.,  95  Tenn.  48,  when  waiyer  of  forfeiture 
not  made  in  prescribed  manner;  Westchester  etc  Co.  y.  Wagner,  10 
Tex.  Ciy.  App.  401,  as  to  agent's  waiyer  of  clause  as  to  ownership; 
Hankins  y.  Insurance  Co.,  70  Wis.  6,  as  to  agent's  waiyer  of  clause  for- 
bidding mortgage;  Burlington  etc.  Co.  y.  Gibbons,  43  Kan.  20,  as  to 
agent's  permission  that  premises  remain  yacant;  Northern  etc  Co.  y. 
Grand  View  etc.  Assn.,  101  Fed.  84,  noted  under  Gladding  y.  Insurance 
Co.,  66  Cal.  6.  Note  citations:  Wheaton  y.  Ins.  Co.,  9  Am.  St.  Rep.  235^ 
on  general  subject. 

G7  Cal.  624.    PEOPLE  T.  STROTHER. 

Board  of  Equalization. — ^Amendment  to  section  9,  artide  13,  of  con- 
Btitution,  was  properly  adopted,  p.  624. 
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To  same  effect  in  concurring  opinion  Thomason  v.  Ruggles,  69  Cal. 
478,  discussing  amendment  of  section  19  of  article  11,  and  on  same  point 
Oakland  etc.  Go.  t.  Tompkins,  72  Gal.  6,  7,  1  Am.  St.  Rep.  18  (and  see 
note  21) ;  People  v.  Gurry,  130  Gal.  93,  siistaining  oonetitutioual  amend- 
ments proposed  under  act  of  1883;  State  v.  Herried,  10  S.  Dak.  116, 
on  point  that  proposition  for  constitutional  amendment  may  be  ''en- 
tered" on  journals  by  reference  to  title  only. 

67  OaL  627-632.    PEOPLE  v.  THOMPSON. 

Elections. — Mandamus  will  not  lie  to  compel  secretary  of  state  to 
certify  election  of  officers  not  included  in  proclamation,  p.  629. 

To  same  effect  in  Page  v.  Board,  85  Gal.  56,  denying  mandamus  to 
compel  supervisors  to  issue  certificate  of  municipal  incorporation  where 
notice  of  election  givcfn  on  insufficient  petition  Yok)  ▼.  Golgan,  132  CaL 
270,  discussing  impeachment  of  statutes  when  authenticated. 

e7  CaL  634.    QSAN6ERS'  BUSINESS  ASSN.  v.  CLARE. 

Corporation. — ^Estoppel  operates  against  one  dealing  with  it  ifom 
denying  its  due  inoorporataon  or  power,  p.  634. 

To  same  effect  ki  Baidc  ▼.  Boyd,  99  CaL  605,  holding  mortgagor  to 
it  estopped  as  to  its  capacity;  Gamp  ▼.  Land,  122  OaL  169,  as  to  trust 
deed  to  national  bank;  Bay  City  Assn.  ▼.  Broad,  136  CaL  627,  noted 
under  TJnio^  eta  Co.  v.  Pluming  Co.,  22  CaL  620;  Weill  v.  Crittenden, 
139  CaL  490,  as  to  one  purchasmg  goods  from  corporation. 

67  CaL  685-637.    SWEENEY  t.  STANFORD. 

Certificate  of  Partnership. — ^Failure  to  file  under  section  2466,  Civfl 
Oode,  operates  only  in  abatement,  and  must  be  pleaded  by  answer,  p. 
636. 

To  same  effect  in  Wing  Ho  ▼.  Baldwin,  70  CaL  195,  Phillips  ▼.  Gold- 
tree,  74  CaL  155,  156  (cited  under  Byers  v.  Bourret,  64  Gal.  73) ;  Ontario 
etc  Bank  ▼.  Tibbits,  80  CaL  70,  applying  rule  to  filing  of  corporate 
axticles  under  section  299,  Civil  Code;  Heegaard  ▼.  Dakota  etc.  Co.,  3 
6.  Dak.  575,  oonstruing  similar  local  statute,  and  denying  amendment 
where  such  omission  not  originally  pleaded;  Swope  ▼.  Bumham,  6  Okla. 
742. 

67  CaL  637-642.    ESTATE  OF  SWAIN. 

Probate  Claim  is  Sufficient  although  unoertain  as  to  tome  partknilarBy 
p.  64L 

To  same  effect  in  Duncan  ▼.  Thomas,  81  Cal.  56,  sustaining  claims 
for  services  rendered,  ki  action  thereon;  Parker  v.  Bank,  121  Ala.  517, 
as  to  1*^*™  on  balance  struck,  though  items  are  not  specified;  Uni- 
versity ▼.  Emmert,  108  Iowa,  502,  holding  unnecessary  an  allegation  of 
capacity  in  which  claimant  presents  the  daim. 
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Verification  of  Probate  Claim  is  suflacient,  if  claim  approved,  although 
not  in  statutory  form,  p.  641. 

Cited  in  Guerian  v.  Joyce,  133  Cal.  406,  sustaining  form  of  verifica- 
tion as  to  oflfsets.  Distinguished  in  Perkins  v.  Onyett,  86  Cal.  350,  in 
case  where  such  claims  sued  upon  after  rejection;  but  see  Consolidated 
etc.  Bank  v.  Hayes,  112  Cal.  80,  following  main  case  on  similar  facts. 

Probate  Claim  is  such  debt  as  might  have  been  enforced  against 
decedent  in  lifetime,  p.  641. 

To  same  eflfect  in  Boc.h  v.  Pendola,  88  Cal.  43;  Verdier  v.  Roach,  96 
Cal.  472  (cited  under  Stuttmeister  v.  Superior  Court,  72  Cal.  489). 

Burden  of  Proof  is  on  Heirs  to  show  allowance  of  probate  claim  to 
have  been  improper,  p.  642. 

To  same  effect  in  Estate  of  More,  121  Cal.  639,  applying  rule  to  judg- 
ment rendered  on  disallowed  claim;  In  re  Barker's  Estate,  26  Mont.  283, 
Older  settling  administrator's  account,  which  disallows  two  certain 
items  and  directs  him  to  deliver  certain  stock  to  special  administra- 
tor, is  several  and  separate  orders,  and  though  embraced  a.  tha  notice 
of  appeal  is  so  treated  for  purposes  of  appeal. 

67  Cal.  643-645.    GUARDIANSHIP  OF  DANNEKER. 

Guardianship. — ^Residence  of  Minor  is  question  of  fact  for  determina- 
tion of  court,  p.  646. 

To  same  effect  in  In  re  Vance,  92  Cal.  198,  sustaining  findings  as  to 
residence  although  child  surreptitiously  removed;  Estate  of  Taylor,  131 
Cal.  182,  on  point  that  minor  must  be  inhabitant  or  resident  in  county 
of  appointing  cou/rt. 

67  Cal.  646-661.    PEOPLE  ▼.  ROBERTSON. 

Murder  in  Self  Defense  is  not  justifiable  unless  defendant  has  really 
and  in  good  faith  endeavored  to  decline  further  struggle,  p.  649. 

To  same  effect  in  People  v.  Hecker,  109  Cal.  462,  463,  464,  discussing 
subject  generally;  Rowe  v.  United  States,  164  U.  8.  666,  holding  instruc- 
tion erroneous  as  given. 

67  Cal.  656-657.    TAYLOR  ▼.  MIDDLETON. 

Location  of  Claim  or  Relocation  is  invalid  where  prior  looa/tion  is 
valid  and  subsisting,  p.  666. 

To  same  effect  in  Hall  v.  Amott,  80  Cal.  367,  holding  relocation  to 
eon«ct  error  to  be  without  prejudice  to  intervening  rights. 

Abandonment  of  Mining  Claim  ie  question  of  fact,  p.  666. 

To  same  effect  in  Marshall  v.  Harney  etc.  Co.,  1  8.  Dak.  365,  holding 
verdict  erroneously  directed  for  defendants. 
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Marking  of  Location  of  mining  claim  is  question  of  fact  for  jury, 
and  sufficiency  of  use  of  monuments  alone  depends  on  condition  of 
ground,  p.  657. 

To  same  effect  on  first  point  in  Anderson  y.  Black,  70  Oal.  231,  holding 
instruction  erroneous  as  being  on  weight  of  evidence;  and  as  to  second 
point.  West  Granite  Mining  Co.  v.  Mining  Co.,  7  Mont.  358,  holding 
placing  of  stakes  sufficient  under  facts,  and  Book  v.  Justice  etc.  Co., 
68  Fed.  Rep.  113,  ruling  similarly;  Eaton  v.  Norris,  131  Cal.  563-565, 
holding  findings  sufficient  to  show  proper  nwrking;  Oregon  King  Min. 
Co.  V.  Brown,  119  Fed.  56,  under  Oregon  statutes,  October  14,  1898,  re- 
lating to  recording  of  notices  of  m>ining  locations,  record  need  not  be 
literal  copy  of  notice  posted  on  claim. 

67  C»l.  657-659.    MTRES  v.  SURRTHNB. 

Statute  of  Frauds. — ^Broker  to  exchange  real  estate  must  be  employed 
or  authorized  in  writing,  p.  659. 

To  same  effect  in  Toomy  y.  Dunphy,  86  Cal.  641,  bnt  holding  memo- 
randum of  employment  sufficient  in  form;  Shanklin  t.  Hall,  100  Cal. 
29,  holding  employment  to  be  one  for  '^sale  or  exchange"  of  lands  and 
invalid  because  parol;  McGeaiy  v.  Satchwell,  129  Cal.  390,  and  Jamison 
V.  Hyde,  141  Cal.  113,  noted  under  McCarthy  y.  Loupe,  62  Cal.  300. 
Note  citations:  Walker  y.  Osgood,  93  Am.  Dec.  172,  on  appointment  of 
such  brokers. 

67  Cal.  659-661.    LAKE  PLEASANTON  ETC.  CO.  v.  CONTRA  COSTA 
ETC.  CO. 

Eminent  Domain  extends  to  acquisition  of  land  by  water  company 
for  its  reservoir,  p.  660. 

To  same  effect  in  Spring  Valley  W.  W.  y.  Drinkhouse,  92  Cal.  531, 
holding  taking  necessary,  under  facts.  Note  citations:  Appeal  of 
Sharon  etc.  Co.,  9  Am.  St.  Rep.  143,  on  general  subject. 

Eminent  Domain. — Objections  to  complaint  held  not  assertable  on 
demurrer,  p.  660. 

Cited  in  Parker  y.  Superior  Court,  25  Wash.  551,  discussing  practice 
as  to  objections  to  petition.  Cited  also  in  Santa  Rosa  v.  Water  Co., 
138  Cal.  581,  as  instance  of  case  when  proceeding  was  called  an  "action.'' 

67  Cal.  661-663.    HIRSCHFELD  y.  CROSS. 

Administrator's  Account  may  be  ordered  by  court  to  be  made  more 
specific,  before  settlement,  p.  662. 

To  same  effect  in  In  re  Sanderson,  74  Cal.  203,  sustaining  its  disal- 
lowance of  items  of  executor's  account,  although  not  objected  to;  and 
■ee  on  same  point  Estate  of  More,  121  Cal.  639. 
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67  Cal.  663-664.    OAKLAND  ETC.  CO.  v.  DAMERON. 

Finding  on  Statute  of  Limitations  is  sufficient  if  in  terms  of  answer, 
p.  663. 
To  same  effect  in  former  opinion  in  Luoo  v.  De  Toro,  91  Cal.  426. 

Corporation  de  facto. — ^Proof  that  corporation  was  acting  as  such  is 
sufficient  to  sustain  ejectment  by  it,  p.  664. 

To  same  effect  in  People  v.  Leonard,  106  CaL  310,  whan  moaaj  am- 
bessled  from  aubh  banlring  oorporation. 


TOIiTJMB  JjXrVllI. 


«8  CM.  1-4.    SCRIVENER  v.  DIETZ. 

Begnlaritj  of  afficUmt  for  attachment  cannot  be  attacked  collaterally 
by  stranger  to  suit,  p.  4. 

To  same  effect  in  Shea  ▼.  Johnson,  101  Cal.  457,  as  to  attack  by 
subsequent  attaching  creditor  where  first  attachment  made  for  bona 
fide  debt  and  without  fraud;  Leppel  ▼.  Beck,  2  Colo.  App.  394,  as  to 
defect  in  statement  of  nature  of  dmnand;  dissenting  opinion  in  Mentzer 
▼.  Ellison,  7  Colo.  App.  326,  main  opinion  holding  attachment  void  for 
absence  from  afiftdavit  of  necessary  allegations;  Head  v.  Daniels,  38 
Kan.  13,  discussing  generally  collateral  attacks  on  judicial  proceedings; 
Horkey  ▼.  Kendall,  53  Neb.  526,  68  Am.  St.  Rep.  627,  as  to  affidavit 
taken  before  notary  who  was  plaintiff's  attorney. 

• 

68  Cfel.  5-8.    STEWART  T.  TAYLOR. 
Replevin. — ^Judgment  is  erroneous  if  not  in  alternative  form,  p.  6. 

To  same  effect  in  Cooke  v.  Aguirre,  86  Cal.  483,  holding  it  also  void 
for  uncertainty  in  description;  Hanchett  v.  Humphreys,  84  Fed.  Rep. 
863,  following  Nevada  statute. 

Verdict  is  Insufficient,  unless  complete  and  certain,  p.  7. 

To  same  effect  in  Riverside  etc.  Co.  v.  Sargent,  112  Cal.  238,  as  to 
findings  in  conflict  between  water  appropriators ;  Lewin  v.  Stein,  7 
Colo.  App.  67,  applying  rule  to  judgments  in  replevin. 

New  Trial. — ^Hearing  on  Motion  cannot  be  had  before  statement  set- 
tled and  filed,  p.  7. 

To  same  effect  in  Crosby  v.  Mining  Co.,  23  Nev.  75,  but  holding  error 
waived  under  facts. 

Court  may  set  aside  irregular  ofder  at  any  time  before  appeal  is 
taken  from  it,  p.  7. 

Approved  in  Whitney  v.  Superior  Court,  147  Cal.  540,  upholding  vaca- 
tion of  order  denying  new  trial  where  it  had  been  brought  up  without 
notice  to  moving  counsel  and  court  had  inadvertently  denied  motion. 
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AppeaL — Order  Denying  New  Trial  cannot  be  vacated  hj  trial  court, 
pending  appeal  therefrom,  p.  8. 

To  same  effect  in  Peycke  v.  Keefe,  114  CaL  215,  as  to  vacating  judg- 
ment after  appeal  therefrom. 

68  Cal.  8-10.    WYRICK  v.  WECK. 

Pleading. — ^Plaintiff  must  prove  matter  otherwise  of  defense,  when  he 
anticipates  it  in  complaint,  p.  10. 

To  same  effect  in  Bowlus  v.  Insurance  Co.,  133  Ind.  110,  holding  com- 
plaint insufficient  in  such  regard,  unless  anticipating  defense  fully. 

Burden  of  proving  defense  of  bona  fide  purchaser  without  notice  is 
on  defendant,  p.  10. 

Approved  in  Bell  v.  Pleasant,  145  Cal.  414,  415,  416,  in  action  to 
cancel  deeds  where  plaintiff  asserts  title  under  unrecorded  deed,  and 
defendant  claims  under  rb«}orded  deed  resting  upon  subsequent  recorded 
deed  from  plaintiff's  grantor  imder  which  grantee  took  no  title  as  such, 
burden  is  on  defendant  to  prove  he  is  bona  fide  purchaser. 

68  Cal.  11.    BARTON  v.  BROWN. 

Ezemptions. — Right  to  claim  is  personal  and  waived  if  not  asserted, 
p.  11. 

Cited  in  New  Mez.  Nat.  Bank  v.  Brooks,  9  N.  Mez.  122,  holding 
right  lost  by  three  months'  delay  after  garnishment. 

68  Cal.  12-14.    HOBART  ▼.  TYRRELL. 

Fraudulent  Conveyance  is  void  as  to  assignee  of  original  creditors,  p. 
13. 

Cited  in  Ballon  v.  Andrews  Bkg.  Co.,  128  Cal.  566,  sustaining  claim  of 
assignee  in  insolvency  as  against  second  transferee  from  debtor. 

Assignment  includes  order  drawn  on  debtor  by  creditor  and  accepted 
by  former,  p.  13. 

Cited  in  Donohoe  etc.  Co.  v.  S.  P.  Co.,  138  Cal.  188,  noted  under  Mc- 
Ewen  V.  Johnson,  7  Cal.  258. 

Where  one  party  reads  extract  from  testimony  of  witness  given  at 
previous  trial,  adverse  party  may  read  whole  of  it,  p.  13. 

Approved  in  Risdon  v.  Yates,  145  Cal.  215,  applying  rule  where, 
in  action  for  damage  for  assault,  ple9  of  guilty  from  justice's  docket 
introduced. 

68  Cal.  14-16.  LAKE  COUNTY  t.  SULPHUR  BANK  ETC.  CO. 

Tazation. — Statement  furnished  by  property  owner  estops  him  at  to 
Bufiiciency  of  description  when  oarried  into  assessmait,  p.  15. 
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To  same  effect  in  People  v.  Central  Pacific  Railroad  Co.,  105  Cal.  592 
(cited  in  Central  Pacific  Railroad  Co.  v.  California,  162  U.  S.  114),  as 
to  taxation  of  local  franchise  of  railroad  company,  although  it  held 
federal  franchise  as  well. 

66  CaL  17,  18.    JAMISON  ▼.  SIMON. 

Statute  of  Frauds. — Sale  of  Personalty  is  invalid,  when  in  parol  with- 
out acceptance  as  well  as  delivery,  p.  17. 

To  same  effect  in  Powder  etc.  Co.  v.  Lamb,  38  Neb.  349,  holding  de- 
livery alone  not  sufficient  where  statute  not  otherwise  complied  with. 

68  Cal.  22,  23.    HOOK  ▼.  HALL. 

Notice  of  Intention  to  move  for  new  trial  is  no  part  of  record  on 
appeal,  p.  23. 

To  same  effect  in  Dominguez  v.  Masootti,  74  Cal.  270,  further  holding 
no  waiver  thereof  shown  by  filing  of  statement;  Alpers  v.  Schammel, 
75  Cal.  593,  but  affirming  order  denying  new  trial  where  grounds  of 
notice  not  in  statement.  Distinguished  in  Arnold  v.  Sinclair,  12  Mont. 
259,  holding  notice  part  of  record  under  local  statute  and  decisions; 
approved  in  King  v.  Pony  G.  Min.  Co.,  28  Mont.  85,  following  rule. 

Note.— Citations  of  case  in  68  Cal.  487,  488,  490,  refer  to  original 
opinion,  6  West  Coast  Rep.  134,  of  which  above  opinion  is  rehearing. 

68  CaL  24-26.    HALL  v.  SUPERIOR  COURT.    S.  C.  71  Cal.  551. 

Justice's  Court  Appeal  is  Effectuated  by  proper  filing  of  undertaking 
and  not'ice  and  service  of  latter,  p.  25. 

To  same  effect  in  McKeen  v.  Naughton,  88  Cal.  466,  where  undertak- 
ing not  filed  in  time;  Salt  Lake  etc.  Co.  v.  Gillman,  2  Idaho,  183,  holding 
order  in  which  acts  done  immaterial. 

Justice's  Court  Appeal. — Certiorari  will  lie  to  annul  order  of  superior 
court  dismissing  such  appeal  when  properly  taken,  p.  26. 

To  same  effect  in  Carlson  v.  Superior  Court,  70  Cal.  631,  where  appeal 
taken  on  queations  of  law  alone;  Fabretti  v.  Superior  Court,  77  Cal. 
307,  where  taken  on  law  and  fact  from  default  judgment;  State  v. 
McKnight,  7  N.  Dak.  446,  on  point  that  appeal  wiU  not  be  dismissed 
because  of  alleged  unconstitutionality  of  act  render  which  suit  brought. 

68  Cal.  27,  28.    TAYLOR  v.  SOLDATL 

Written  Contract  cannot  be  Altered  by  parol  agreement  not  executed, 
p.  28. 

To  same  effect  in  Thompson  v.  Gomer^  104  Cal.  170;  43  Am.  St.  Rep. 
82,  as  to  modification  of  note  as  to  future  rate  of  interest. 
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68  Oil.  29-31.    SHARON  ▼.  SEASON. 

Note.— Illegality  of  Consideratioii  cannot  be  shown,  tmleM  specially 
pleaded,  p.  31. 

To  same  effect  in  Barber  etc  Go.  v.  Botsford,  56  Kan.  542,  as  to  al- 
leged lobbying  contract,  rejecting  evidence  under  general  denial 

68  Oal.  33-34.    HcDBSHOTT  t.  SAN  FRANCISCO  ETC.  CO. 

Sailroads — ^Fines.— Question  of  negligence  is  one  of  fact  for  the  jury, 
p.  34. 

Cited  in  Clark  ▼.  San  Frani^co  etc.  Co.,  142  CaL  618,  sustaining  ver- 
dict for  plaintiff. 

68  Cal.  35-37.    HBINLEN  ▼.  FRESNO  ETC.  CO. 

Diversion  of  Water. — Damages  cannot  be  recovered  as  to  land  not 
included  in  complaint,  p.  663. 

To  same  effect  in  Heinlen  v.  Heilbron,  71  Cal  563,  further  holding 
error  reviewable  on  appeal  from  judgment,  although  not  specified  in 
statement  on  new  trial. 

68  Cal.  39-43.    COTHRIN  v.  FABER. 

Pre-emption  right  relates  back  to  inception  of  proceedings,  p.  43. 

Approved  in  Peyton  v.  Desmond,  129  Fed.  12,  patentee  of  homestead 
may  recover  value  of  timber  wrongfully  cut  and  removed  from  land 
after  initiation  of  his  claim  as  established  by  patent  proceedings,  and 
prior  to  issuance  of  patent;  Evans  v.  Durango  etc.  Co.,  80  Fed.  Rep.  438; 
49  U.  S.  App.  332,  but  ruling  aliter  when  such  initial  proceedings  were 
apparently  abandoned  and  other  rights  intervened. 

68  Cal.  43-52.    LEE  DOON  T.  TESH. 

Mining  Contest. — ^Action  under  section  2326,  Revised  Statutes,  is 
purely  statutory,  pp.  44,  62. 

To  same  effect  in  Burke  v.  McDonald,  2  Idaho,  315,  824,  holding  local 
statute  inapplicable  as  to  procedure. 

Mining  Contest.~<?omplaint  under  section  2326,  Revised  Statutes, 
must  allege  plaintifPs  citizenship,  pp.  46,  50. 

To  same  effect  in  Thompson  v.  Spray,  72  Cal.  534,  but  holding  alle- 
gation unnecessary  in  ordinary  action  to  quiet  title  to  mine.  Cited, 
also,  in  Gorman  etc.  Co.  v.  Alexander,  2  S.  Dak.  567,  as  having  approved 
61  CaL  356,  as  to  right  of  aliens  to  transmit  title  to  mining  claim; 
Anthony  v.  Jillson,  83  CaL  300,  applying  rule  to  answer;  and  Harris 
V.  Kellogg,  117  Cal.  487,  ruling  similarly  as  to  ejectment  therefor,  but 
holding  proof  of  citizenship  necessary  to  support  allegation  of  owner- 
ship; Jadcsoa  v.  Dines,  18  Colo.  93,  but  holding  allegation  unneoessary 
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in  actirm  for  trespass  <»i  mining  claim,  where  no  objection  raised  in 
lower  court;  and  see  McFeters  y.  Pierson,  16  Colo.  207;  22  Am.  St. 
Rep.  393,  as  to  case  of  trespass;  Thomas  v.  Chisholm,  13  Colo.  108, 
where  claimant  was  a  corporation;  Keeler  v.  Trueman,  16  Colo.  147; 
Rosenthal  v.  Ives,  2  Idaho,  248,  holding  finding  as  to  citizenship  neces- 
sary, although  admitted  in  pleadings;  Bohanon  v.  Howe,  2  Idaho,  420, 
where  objection  first  raised  on  aj^eal;  Donahue  v.  Johnson,  9  Wash. 
192,  but  sustaining  general  allegation  of  ownership  in  action  on  injunc- 
tion bond;  Bogan  v.  Edinburgh  etc  Co.,  63  Fed.  Rep.  197,  holding  rule 
restricted  to  such  cases. 

Alien  cannot  obtain  mining  patent,  p.  46. 

To  same  effect  in  Bode  v.  Trimmer,  82  Cal.  517,  as  to  applicant  under 
section  3496,  Political  Code,  and  holding  inadmisible  certain  testimony 
offered  therefor;  Anthony  v.  Jillson,  83  Cal.  298,  302,  as  to  application 
under  section  2319,  Revised  Statutes;  Lee  v.  Justice  etc  Co.,  2  Colo. 
App.  121,  holding  title  of  transferee  invalid  where  original  location  by 
alien,  although  title  deraigned  through  citizen.  Note  citations:  Mc- 
Clintock  V.  Bryden,  63  Am.  Dec.  108,  on  general  subject.  Distinguished 
in  Lohmann  v.  Helmer,  104  Fed.  179-181,  noted  under  Ferguson  v. 
Neville,  61  Cal.  366. 

General  Citation. — Sherlock  ▼.  Leighton,  9  Wyo.  309. 

68  CaL  62-64.    GERMAN  ETC.  SOCIETT  t.  HUTCHINSON. 

Statute  of  Limitationa  does  not  run  against  probate  dainw  after 
presentation,  p.  64. 

To  same  effect  in  Wise  v.  Williams,  72  CaL  648,  as  to  mortgage  claim 
presented  and  allowed;  and  on  same  point,  Moran  ▼.  Gardemeyer,  82 
Cal.  100,  where  rule  reaffirmed;  Salinger  v.  Black,  68  Ark.  460,  holding 
foreclosure  action  not  barred  under  local  statutes. 

Mortgage  may  be  Renewed  by  agreement  continuing  lien  and  extend- 
faig  time  of  payment  of  note,  p.  63. 

To  same  effect  in  London  etc  Bank  v.  Bandmann,  120  Cal.  224,  66 
Am.  St.  Rep.  182,  construing  section  2922,  Civil  Code,  and  holding  it 
inapplicable  under  facts;  Seaton  v.  Fiske,  128  Cal.  651,  holding  agree- 
ment discussed  to  be  such  a  renewal. 

Mortgage— Forecloanre. — ^Tazes  and  street  assessments  may  be  in- 
cluded therein  when  payment  authorized,  p.  54. 

To  same  effect  in  Humboldt  etc  Co.  v.  Bumham,  111  Gal.  347,  fur- 
ther holding  presentation  of  claim  therefor  against  estate  of  mortgagor 
unnecessary,  when  paid  after  presentation  of  claim  for  main  demand. 

Cal.  64-67.    SMITH  ▼.  DUNN. 
Officers— Compenaation. — ^Where   fixed   salary   is   granted   instead  of 
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compensation  from  fees  previously  established,  such  fees  when  collected 
must  be  deposited  in  county  treasury,  p.  56. 

To  same  effect  in  Sacramento  y.  Colgan,  114  Cal.  248,  discussing  fees 
of  tax  collector  under  Stats.  1873-74,  p.  909. 

68  Cal.  67-67.    TEHAMA  COUNTY  ▼.  BRYAN. 

Highway  Condemnation— Plaintiff. — Suit  was  brought  in  name  of 
county,  p.  67. 

Cited  in  Monterey  Co.  ▼.  Cushing,  83  Cal.  611,  in  support  of  rule  to 
that  effect. 

Pleading. — General  Demwier  will  not  reach  mere  imperfect  state- 
ment, p.  69. 

To  same  effect  in  Grangers'  etc.  Assn.  y.  Clark,  84  Cal.  200,  as  to 
allegations  of  nonpayment;  Ryan  v.  Jacques,  103  Cal.  284,  as  to  com- 
plaint in  creditor's  action  to  call  in  unpaid  subscriptions;  Mullally  y. 
Townsend,  119  Cal.  52,  as  to  allegations  of  demand. 

Highways. — ^Report  of  Viewers. — ^Requirements  of  stated,  p.  62. 

To  same  effect  in  Humboldt  Co.  y.  Dinsmore,  75  Cal.  608,  holding 
unnecessary  a  finding  as  to  necessity  for  opening  of  road. 

Supenrisors  must  decide  question  of  propriety  and  necessity  of  tak- 
ing highways,  p.  63. 

Cited  in  Pool  y.  Simmons,  134  Cal.  626,  applying  rule  to  determina- 
tion of  supervisors  that  proposed  ferry  was  public  necessity;  Hum- 
boldt Co.  y.  Dinsmore,  76  Cal.  607,  on  point  that  order  appointing  viewers 
is  conclusive;  Santa  Ana  y.  Harlin,  99  Cal.  540,  as  to  necessity  for 
opening  of  street,  under  Stats.  1889,  p.  70. 

Eminent  Domain. — ^Valne  of  land  taken  should  be  estimated  as  of 
date  of  issuance  of  summons,  p.  65. 

To  same  effect  in  San  Jose  etc.  Co.  v.  Mayne,  83  Cal.  568,  further 
holding  benefits  in  remaining  land  not  material  in  action  by  private 
person. 

Eminent  Domain. — ^Benefits  to  remaining  land  are  to  be  deducted 
from  damages  suffered  by  taking  for  public  road,  p.  65. 

To  same  effect  in  Pacific  etc.  Co.  y.  Porter,  74  Cal.  262  (cited  in  San 
Jose  etc.  Co.  v.  !Mayne,  83  Cal.  569),  but  confining  rule  to  proceedings 
by  municipal  corporations;  Lewis  y.  Seattle,  5  V^ash.  750,  as  to  land 
taken  for  public  streets. 

68  Cal.  68-72.    PIERCE  v.  GUITTARD.    68  Am.  Rep.  1. 

Label. — ^Fraudulent  Imitation  wiU  be  enjoined,  even  if  no  valid  trade- 
mark, p.  72. 

To  same  effect  in  Schmidt  v.  Brieg,  100  Cal.  680   (cited  in  Spieker 
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▼.  Lash,  102  Cal.  45),  granting  such  injunction  under  facts,  and,  fur- 
ther holding  as  to  laches;  Weinstodc  v.  Marks,  109  Cal.  536;  50  Am. 
St.  Rep.  61,  as  to  trade  name,  and  granting  mandatory  injunction  to 
compel  cessation  of  suoh  imitation;  Nebraska  etc.  Co.  y.  Nine,  27  Neb. 
514,  20  Am.  St.  Rep.  690,  but  holding  rule  inapplicable  to  imitation  of 
name  of  loan  company  where  no  conflict  of  interest  or  opportunity  of 
deception;  California  etc.  Co.  v.  Improved  etc.  Co.,  51  Fed.  Rep.  296, 
awarding  injunction  on  facts  as  to  trademark;  and  Cleveland  etc.  Co. 
T.  Wallace,  52  Fed.  Rep.  438,  ruling  similarly;  Duke  v.  Cleaver,  19  Tex. 
Civ.  App.  222,  as  to  name  "Nickel  Store";  Bissell  etc.  Plow  Works  v. 
T.  M.  Bissell  Plow  Co.,  121  Fed.  370,  fact  that  two  corporations  are 
located  in  different  communities  does  not  affect  right  of  one  to  restrain 
other  from  unfair  competition  by  adopting  similar  corporate  name, 
when  both  are  in  same  business  and  products  are  sold  in  open  market. 
Note  citations:  Parlett  y.  Guggenheimer,  1  Am.  St.  Rep.  421,  on  pro- 
tection of  trademarks;  Pratt's  Appeal,  2  Id.  681,  on  restraint  of  in- 
fringement. 

68  Cal.  73-78.     CHRISTY  t.  SPRING  VALLEY  WATERWORKS.     S. 

C.  84  CaL  641,  542;  97  Cal.  23,  24,  25. 

New  TriaL — ^Irregularity  in  Notice  is  waived  by  failure  to  object  at 
settlement  of  statement  or  hearing  of  motion,  p.  73. 

To  same  effect  in  Gregg  v.  Garrett,  13  Mont.  12,  but  holding  no 
waiver  shown  under  facts  stated;  Harrigan  v.  Lynch,  21  Mont.  42, 
noted  under  Williams  v.  Gregory,  9  Cal.  76. 

Judgment  in  Partition  is  conclusive  on  all  parties  as  to  any  title  had 
by  them  at  time  of  rendition,  p.  76. 

Cited  in  Rose  v.  Mesmer,  142  Cal.  328,  noted  under  Wade  v.  Deray, 
60  Cal.  380;  Belle  v.  Brown,  37  Or.  593,  declining  to  modify  decree  by 
suit  in  equity,  where  no  intentional  concealment  of  facts  was  shown; 
Davis  V.  Barton,  130  Ind.  402,  applying  rule  to  default  judgment  in 
foreclosure  as  to  subsequent  encumbrancer. 

68  Cal.  78-80.    WOOD  v.  BRADY. 

Street  Assessment. — ^Foreclosure  of  junior  Uen  does  not  affect  prior 
Mens  where  holders  not  made  parties,  p.  79. 

To  same  effect  in  Wood  v.  Curran,  99  Cal.  141,  holding  administratrix 
not  barred  by  such  action  where  sued  only  as  heir. 

68  Cal.  82-91.    SPENCER  v..  HOUGHTON. 

Guardian's  Account. — Citation  therefor  may  be  served  by  publication 
when  absent  from  state,  p.  87. 

To  same  effect  in  Trumpler  v.  Cotton,  109  Cal.  255,  further  holding 
as  to  power  of  court  on  default. 
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Guardian's  Bond. — Surety  on  is  not  liable  when  principal  is  not  lia> 
ble,  p.  88. 

Cited  in  Reither  y.  Murdock,  135  Cal.  198-201,  and  Cook  y.  Ceas,  143 
Cal.  225,  234,  noted  under  Allen  y.  Tiffany,  53  Cal.  16,  and  Chaquette 
V.  Ortet,  60  Cal.  594. 

68  Cal.  91-95.    McG££  y.  SAN  JOSS. 

Payment  made  by  one  for  another  without  authority  does  not  be- 
come debt  chargeable  against  latter,  p.  94. 

To  same  effect  in  Keatoir  y.  Coal  etc  Co.,  3  Colo.  App.  193,  as  to 
payment  by  grantor  of  taxes  assessed  against  grantee;  McGlen  y.  Mc- 
Dade,  146  Cal.  554,  where  brother  of  decedent  paid  decedent's  doctor 
bill  without  taking  assignment  of  claim  and  without  request  to  pay  and 
with  no  promise  of  repayment,  he  cannot  recoyer  on  claim  presented 
to  estate;  Huddleston  y.  Washington,  136  CaL  519,  noted  under  Bruma- 
gin  y.  Tillingha«t,  18  Cal.  265. 

68  Cal.  95-98.    6ANAHL  ▼.  SOBER. 

Probate  Sale — Statute  of  Limitatioiu. — ^Heirs'  must  sue  in  three  years 
from  sale,  even  when  yoid,  p.  97. 

To  same  effect  in  Gage  y.  Downey,  94  Cal.  251,  but  holding  title  not 
to  yest  in  purchaser  under  yoid  sale  because  of  such  bar. 

Letters  of  Administration  are  not  attackable  collaterally  for  inform- 
ality of  notice  of  application  therefor,  p.  97. 

To  same  effect  in  Dennis  y.  Bint,  122  CaL  43,  as  to  attack  based  on 
absence  of  seal  from  letters. 

68  Cal.  98-101.    MTSICK  y.  SUPERIOR  COURT. 

Justice's  Conrt  Appeals. — ^Trial  de  novo  eannot  be  had  in  Superior 
Court  on  appeal  on  law  and  fact  from  judgment  of  dismissal,  p.  99. 

To  same  effect  in  Fabretti  y.  Superior  Court,  77  CaL  306,  as  to  judg- 
ment by  default  after  demurrer  overruled;  Maxson  y.  Sux>erior  Court* 
124  CaL  471,  noted  under  People  y.  County  Court,  10  Cal.  19;  Ney. 
Cent.  y.  District  Court,  21  Ney.  414,  construing  local  statutes  as  to 
such  appeals. 

68  Cal.  10M04.    PEOPLE  y.  HAHBLIN. 

Witness  cannot  be  Impeached  by  evidence  of  particular  wrongful  aeta, 
p.  103. 

Cited  in  Estate  of  James,  124  Cal.  657,  noted  under  Hinkle  y.  S.  F.  R. 
R.  Co.,  55  Cal.  627,  People  y.  Crandall,  125  CaL  135,  People  y.  Harlan, 
133  Cal.  20,  People  v.  Warren,  134  Cal.  205,  quoted  in  People  v.  White, 
142  Cal.  295,  Wallace  y.  State,  41  Fla.  566,  holding  cross-examination 
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improper;  Sharon  v.  Sharon,  79  Cal.  673,  holding  error  in  allowing 
question  to  be  without  prejudice  where  no  answer  given;  but  see  con- 
eurring  opinion,  p.  696;  Evans  v.  DeLay,  81  Cal.  105,  as  to  fact  of 
plaintiff's  bigamy,  in  action  by  married  woman;  People  v.  O'Brien,  96 
Cal.  180,  as  to  evidence  of  similar  crimes,  in  prosecution  for  altering 
public  record;  People  v.  Un  Dong,  106  Cal.  88,  as  to  defendant's  resi- 
dence in  house  of  prostitution  in  prosecution  for  assault  with  deadly 
weapon;  but  see  State  v.  Pugsley,  75  Iowa,  745,  allowing  cross-exam- 
ination on  point  that  witness  was  then  in  jail  awaiting  trial. 

68  Cal.  109-113.    MORSIS  ▼.  LACHMAN. 

Slander. — ^Amendment  of  Answer  prohibits  introduction  of  original 
as  evidence,  p.  112. 

To  same  effect  in  Stem  v.  Loewenthal,  77  Cal.  343,  344,  where 
amended  answer  in  slander  suit  omitted  justification  pleaded  in  original. 

Slander — ^Mitigation. — ^Evidence  is  allowable  to  show  defendant's  be- 
lief of  truth  of  charges  made,  p.  112. 

To  same  effect  in  dissenting  opinion  in  Orth  v.  Featherly,  87  Mich. 
322,  as  to  instructions  on  subject,  main  opinion  holding  error  to  have 
been  without  prejudice. 

Instruction  on  Facts. — Court  may  state  that  evidence  *'tends  to  prove" 
a  matter,  p.  113. 

Cited  in  Mabb  v.  Stewart,  133  Cal.  565,  holding  instructions  properly 
refused  as  being  argumentative;  People  v.  Cummings,  113  Cal.  90,  sus- 
taining similar  instruction;  Hogan  v.  Shuart,  11  Mont.  508.  Note  cita- 
tions: Sharp  V.  State,  14  Am.  St.  Rep.  37,  as  to  instruction  on  facts 
not  controverted. 

68  Cal.  113-116.    PEOPLE  ▼.  STEVENS. 

Criminal  Conspiracy. — ^Evidence  held  insufficient  to  sustain  conviction, 
p.  115. 

Distinguished  in  People  v.  Moran,  144  Cal.  55,  holding  evidence  suffi- 
cient on  homicide  charge. 

68  CaL  116-122.    BARROILHET  t.  ANSPACHER. 

Xmats. — Statute  of  Limitationa  does  not  begin  to  run  until  some 
act  of  hostility,  p.  121. 

To  same  effect  in  MoClure  v.  Colyear,  80  Oal.  380,  as  to  express  trust 
and  further  holding  no  bar  possible  when  cestui  is  in  possession  of 
trust  estate;  and  on  same  point  Smith  v.  Matthews,  81  Cal.  121,  when 
plaintiffs  were  in  possession  of  kad  induded  by  TnlHt>akfl  in  deed  to 
defendant. 

Kotes  ObL  Bep.— 214. 
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Resulting  Trust  is  created  when  property  purchased  in  name  of  one 
with  consideration  paid  for  another,  p.  121. 

To  same  effect  in  Insurance  Go.  v.  Gisbome,  5  Utah,  332,  on  point 
that  party  so  furnishing  money  obtains  lien  equivalent  to  vendor's; 
Tenney  v.  Simpson,  37  Kan.  365,  holding  such  trust  created,  under  facts. 

68  Cal.  123132.    PACKARD  ▼.  MOSS. 

Adverse  Possession. — Color  of  title  may  be  given  by  void  deed,  p.  128. 

To  same  effect  in  McLeran  v.  Benton,  73  Cal.  342,  2  Am.  St.  Rep. 
821,  as  to  married  woman's  lease,  void  for  improper  acknowledgment; 
Webber  v.  Clarke,  74  Cal.  16,  as  to  sheriff's  deed  not  void  on  face; 
Wilson  V.  Atkinson,  77  Cal.  487,  491,  493,  11  Am.  St.  Rep.  301,  304,  306, 
but  distinguishing  main  case  in  predicating  color  of  tax  deed  void  on 
its  face;  Millett  v.  Lagomarsino,  107  Cal.  106,  as  to  conveyance  from 
purchaser  at  tax  sale  who  received  no  tax  deed.  Note  citation: 
Schneider  v.  Hutchinson,  76  Am.  St.  Rep.  490,  on  adverse  possession 
of  public  lands. 

68  Cal.  133-134.    6RAVSS  T.  BAKSR. 

Conveyance  of  Homestead  mu«t  be  executed  and  acknowledged  by 
both  spouses,  p.  133. 

To  same  effect  in  Burkett  v.  Burkett,  78  CaL  312,  12  Am.  St.  Rep. 
59,  but  sustaining  conveyance  by  husband  to  wife  of  his  homestead 
separate  property. 

68  Cal.  134-135.    GRAVES  ▼.  BAKER. 

Homestead  Declaration. — Statement  of  Value  as  "about  four  thou- 
sand dollars"  is  sufficient,  p.  136. 

To  same  effect  in  Schuyler  v.  Broughton,  76  CaL  625,  sustaining  "a 
sum  not  to  exceed  sixteen  hundred  dollars." 

68  Cal.  135-141.    HAND  v.  HAND;  58  Am.  Rep.  6. 

Married  Woman's  Deed  cannot  be  avoided  by  her  because  acknowl- 
edged  as  feme  sole  when  she  conducted  herself  as  such,  p.  167. 

To  same  effect  in  Ramboz  v.  Stowell,  103  Cal.  590,  holdjng  pleadings 
and  evidence  sufficient  to  show  estoppel  as  against  her  subseqvient 
grantee  with  notice.  Note  citations:  Newman  v.  Moore,  42  Am.  St. 
Rep.  346,  on  estoppel  of  married  women;  Trimble  v.  State,  67  Am.  St. 
Rep.  184,  on  general  subject. 

68  CaL  142-146.    MILLER  ▼.  KISTSR. 

Statutee— Special  LegisUtion.— Act  as  to  official  salaries  (Stata.  1885, 
166,  etc,)  is  void  ae  being  local  and  special,  p.  145. 
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To  same  effect  in  People  t.  Henshaw,  76  Gal.  444,  but  sustaining 
act  Mar.  18,  1886,  as  to  police  judges  when  operation  uniform  within 
class  designated;  and  on  same  point  Cody  y.  Murphey,  89  GaL  624, 
sustaining  Stats.  1891,  p.  106;  People  y.  Central  Pacifio  etc  Go.,  83 
Cal.  404,  as  to  provisions  on  taxation  of  railroads  and  further  defin- 
ing special  legislation;  Ex  parte  Clancy,  90  Gal.  558  (concurring  opin* 
son),  as  to  section  64,  Insolyency  Act,  holding  same  in  conflict  with 
section  1222,  Code  of  Civil  Procedure;  Pasadena  v.  Stimson,  91  Gal. 
251,  ss  to  section  870,  Stats.  1883,  p.  93,  and  distinguishing  Henshaw 
case,  supra;  concurring  opinion  Dougherty  y.  Austin,  94  Cal.  621,  635, 
as  to  State.  1887,  p.  207;  Foster  v.  Police  Commissioners,  102  Gal.  492, 
41  Am.  St.  Kep.  199,  but  sustaining  mimicipal  ordinance  refusing  liquor 
Moenses  to  certain  specified  classes;  Hall  v.  McGettdgan,  114  Gal.  121, 
as  to  subdivision  26,  section  170,  of  Coimty  Government  Act  of  1893, 
but  holding  remainder  of  act  not  affected  thereby;  Kellogg  v.  Burr, 
126  CaL  38,  but  holding  act  discussed  not  special;  City  of  Tulare  v. 
Hevren,  126  Gal.  232,  holding  section  765  of  municipal  corporation  act 
▼oid  as  being  special;  Weaver  v.  Davidson  Co.,  104  Tenn.  328,  ruling 
similarly  as  to  local  salary  act;  dissenting  opinion  in  Henderson  v. 
State,  137  Ind.  578,  as  to  free  bill,  main  opinion  holding  act  general; 
Vermont  etc  Go.  v.  Whithed,  2  K  Dak.  94  (cited  in  Northern  Pacific 
etc.  Go.  ▼.  Barnes,  2  N.  Dak.  342),  but  sustaining  act  exempting  build- 
ing and  loan  societies  from  general  laws  as  to  contracts  for  borrowing 
of  money;  Edmonds  v.  Herbrandson,  2  N.  Dak.  279,  280,  holding  un- 
oonstttntional  an  arbitrary  classifi<»ktion  of  counties  as  to  change  of 
county  seats. 

Officers. — Salaiies  are  subject  to  legislative  control,  p.  144. 

To  same  effect  in  Pennie  v.  Reis,  80  Gal.  269,  sustaining  repeal  of 
act  endowing  family  of  deceased  police  officer;  In  re  Dewar's  Estate, 
10  Mont.  440,  sustaining  act  reducing  fees  of  administrators. 

68  CaL  146-151.    MOORE  v.  CLEAR  LAKE  WATER  WORKS. 

Diyenion  of  Water. — ^Injunction  will  lie,  although  no  actual  present 
damage  shown,  p.  150. 

(^ted  in  Vestal  v.  Young,  147  Gal.  719,  where  one  who  acqtiires  ease- 
ment on  public  land  for  flume  conveying  water  to  own  land  and  changes 
ebaracter  and  place  of  easement  after  title  to  land  acquired  subject 
to  easement  without  consent  of  owner,  may  be  enjoined  by  owner  from 
using  ditch  subsequently  constructed  elsewhere  on  land  to  prevent  ac- 
quisition of  new  easement  thereupon;  Last  Chance  etc.  Co.  v.  Emi- 
grant Co.,  129  Gal.  278,  noted  under  Ditch  Go.  v.  Canal  Co.,  60  Cal.  408; 
Southern  CaL  etc.  Go.  v.  Wilshire,  144  Cal.  73,  sustaining  injunction 
against  diversion  of  water;  and  cf.  Mendelson  v.  McCabe,  144  CaL 
233,  applying  rule  to  injunction  to  restrain  use  of  rights  of  way  and 
stating  general  rule  as  to  award  of  injunction  to  prevent  multiplicity 
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of  suits;  California  etc.  Co.  v.  Enterprise  etc.  Co.,  127  Fed.  743,  under 
California  law  lessee  of  riparian  owner  may  enjoin  unlawful  diversion 
of  water  from  stream  above  his  land,  though  injury  is  incapable  of 
ascertainment  in  damages;  Stanford  v.  Felt,  71  Cal.  250,  and  Gould 
V.  Eaton,  117  Cal.  543,  further  holding  as  to  rights  of  riparian  owners; 
Heilbron  v.  Canal  Co.,  75  Cal.  431,  7  Am.  St.  Rep.  186,  187,  when  dam- 
age was  unascertainable;  Conkling  v.  Pacific  etc.  Co.,  87  Cal.  305,  where 
diverting  water  pipe  was  completed  before  filing  of  amended  complaint 
praying  injunction;  Spargur  v.  Heard,  90  Cal.  228,  230,  holding  im- 
material failure  to  find  as  to  damages,  when  none  awarded;  and  on 
same  point,  Mott  v.  Ewing,  90  Cal.  237;  dissenting  opinion,  Natoma 
etc.  Co.  V.  Hancock,  101  Cal.  68,  main  opinion  denying  injunction  under 
facts  stated;  Heckman  y.  Swett,  107  Cal.  281,  as  to  interference  with 
rights  of  fishery. 

Findings  are  Sufiident  when  referring  to  pleadings,  p.  161. 

To  same  effect  in  Gwinn  v.  Hamilton,  75  Cal.  266,  and  County  of 
Sutter  T.  McGriff,  130  Cal.  126,  as  to  reference  to  oomplaint. 

68  Cal.  156-162.    HIBERNIA  ETC.  SOCIETY  ▼.  MOORE;  S.  G.  HIBER- 
NIA  ETC.  SOCIETY  ▼.  JONES.  89  Cal.  507,  510. 

New  TriaL — ^Irregularities  in  proceedings  are  waived  by  settlement 
of  statement  and  hearing  of  motion  thereon,  p.  158. 

To  same  effect  in  Schieffery  v.  Tapia,  68  Cal.  186,  as  to  failure  to 
serve  and  file  notice  in  time;  Gregg  v.  Garrett,  13  Mont.  12,  but  holding 
no  waiver  shown  under  facts;  Harrigan  v.  Lynch,  21  Mont.  42,  noted 
under  Williams  v.  Gregory,  9  Cal.  76. 

68  Cal.  168-169.    STRATTON  t.  GRAHAM. 

Appeal  will  be  Dismissed  for  failure  to  file  undertaking  or  make 
deposit  within  proper  time,  p.  169. 

To  same  effect  in  Perkins  v.  Cooper,  87  Cal.  243,  where  undertaking 
iiot  filed  nor  waived  and  holding  stipulation  as  to  filing  ineffective  when 
made  through  mistake;  Territory  v.  Harris,  7  Mont.  431,  holding  dis- 
missal warranted  when  appeal  not  properly  taken. 

68  Cal.  171-176.    BROWN  ▼.  CENTRAL  PACIFIC  ETC.  CO. 

Negligence. — ^Fellow  Servants  include  railroad  switchtender  and  engi- 
neer, p.  175   (Department  opinion). 

To  same  effect  in  Denver  etc.  Co.  v.  Sipes,  23  Colo.  232,  as  to  con- 
ductor (as  switchman)  and  engine  fireman;  Ell  v.  Railroad  Co.,  1  N. 
Dak.  350,  26  Am,  St.  Rep.  629,  as  to  foreman  and  laborer;  Miller  ▼. 
S.  P.  Co.,  20  Greg.  299,  as  to  switchman  and  engineer.  Note  citations: 
Fox  ▼.  Sandford,  67  Am.  Dec.  589,  595,  on  general  subject. 
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68  Cal.  176-183.    EX  PASTE  BROWN. 

Criminal  Law.— Bail  Pending  Appeal  from  conviction  should  generally 
not  be  allowed,  p.  183. 

To  same  effect,  denying  application,  in  Ex  parte  Smith,  89  Cal.  80, 
as  to  manslaughter;  and  Ex  parte  Turner,  112  Cal.  629,  as  to  forgery; 
United  States  t.  Hudson,  66  Fed.  Rep.  75,  but  denying  right  of  federal 
court  so  to  admit  to  bait 

es  Cal.  184-188.    SCHIEFFERT  T.  TAPIA. 

New  Trial — ^Notice  of  Intention. — ^Failure  to  serve  and  file  in  time 
are  waived  by  settlement  of  statement,  p.  185. 

To  same  effect  in  Simpson  v.  Budd,  91  CaL  491,  on  point  that  such 
time  may  be  extended  by  stipulation  without  confirmatory  order  of 
court. 

State  Lands. — ^Application  to  purchase  must  show  qualifications  of 
applicant  and  compliance  with  law,  p.  186. 

To  same  effect  in  Shively  v.  Pennoyer,  27  Oreg.  37,  holding  petition 
for  mandamus  for  patent  defective. 

68  CaL  189-190.    BUTTE  CO.  ▼.  BOTDSTUN. 

Eminent  Domain. — ^Notice  of  Appeal  by  one  of  several  defendant 
owners  must  be  served  on  all  codefendants,  p.  190. 

To  same  effect  in  United  States  v.  Crooks,  116  Cal.  46,  as  to  notice 
of  intention  on  new  trial  in  like  proceedings.  Cited  in  Alameda  Co.  v. 
Crocker,  125  Cal.  105,  on  point  that,  judgment  should  run  against  all 
defendants  whose  lands  are  sought  to  be  condemned;  in  Humboldt  Co. 
V.  Dinsmore,  75  Cal.  607,  on  point  that  action  of  supervisors  is  conclu- 
sive as  to  matters  of  fact  submitted  in  highway  proceedings, 

08  Cal.  190-192.    PEOPLE  T.  BSICE. 

Murder — ^Punishment. — ^Instruction  as  to  fixing  held  proper,  p.   191. 

To  same  effect  in  People  v.  Olsen,  80  Cal.  128,  sustaining  same  charge 
People  V.  Bawden,  90  Cal.  198,  affirming  same  rule  on  stare  decisis 

68  Gal.  192-194.    McEINNET  T.  ROBERTS. 

Pleading. — ^Allegation  on  Information  and  Belief  is  sufloient,  p.  193. 

To  same  effect  in  Warburton  v.  Ralph,  9  Wash.  550,  as  to  such  alle- 
gations in  answer. 

68  Cal.  194-199.    SMITH  T.  STROTHER. 

Court  Reporters — Compensation.— Act  of  1886,  p.  218,  regulating  is 
unconstitutional,  p.  198. 
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Cited  in  City  of  Los  Angeles  v.  Pomeroy,  124  Cal.  647,  where  tran- 
script  not  ordered  by  court  but  furnished  to  parties  at  agreed  rate, 
it  cannot  be  taxed  as  costs;  Stevens  v.  Truman,  127  CaL  159,  161, 
noted  under  People  y.  Ion  Me,  49  Cal.  363;  Pratt  y.  Browne,  135  Cal. 
661,  holding  such  reporter  not  a  county  officer;  McAllister  ▼.  Hamlin, 
83  Cal.  364,  discussing  compensation  under  sections  274,  Code  of  Civil 
Procedure,  and  869,  Penal  Code;  James  v.  McCann,  93  Cal.  515,  deny- 
ing power  of  court  to  refuse  settlement  of  statement  until  fees  paid; 
Dwyer  v.  Parker,  115  Cal.  550,  ruling  similarly  as  to  Stats.  1895,  p. 
268;  Taylor  v.  McConigle,  120  Cal.  128,  but  holding  testimony  ''ordered" 
under  original  section  274,  Code  of  Civil  Procedure. 

Judicial  Officers  cannot  be  vested  with  any  but  judicial  powers,  p.  198. 

To  same  effect  in  Ex  parte  Griffiths,  118  Ind.  84,  10  Am.  St.  Rep. 
108,  holding  unconstRutional  an  act  requiring  judji^  to  write  syllabi 
of  opinions;  State  v.  Noble,  118  Ind.  371,  10  Am.  St.  Rep.  161,  as  to 
Mit  requiring  supreme  court  to  prescribe  duties  of  commissioners;  Jan- 
vrin  V.  Revere  W.  Co.,  174,  Mass.  516,  but  sustaining  powers  of  court 
under  local  water  act;  San  Diego  Land  etc.  Co.  v.  Jasper,  189  U.  S. 
440,  so  long  as  board  of  supervisors  defends  suit  to  have  water  rates 
declared  void,  there  is  sufficient  party  respondent  to  enable  court  to 
consider  merits,  notwithstanding  default  of  those  who  set  in  motion 
proceedings  before  board. 

68  Cal.  200-203.     LEWIS  T.  STEI6ER. 

Witness  is  Impeachable  by  proof  that  he  offered  to  procure  testi- 
mony if  paid,  p.  202. 

Distinguished  in  Pullen  v.  Pullen,  43  N.  J.  Eq.  139,  stating  general 
rule  that  witness  cannot  be  contradicted  on  collateral  matters. 

68  Cal.  203-204.    IN  RE  SMITH. 

Insolvency — ^Prior  Benefit — ^Insolvent  cannot  be  discharged  under  State 
act  if  previously  refused  discharge  as  to  same  debts  under  Federal 
act,  p.  204. 

Distinguished  In  re  Marsh,  115  Cal.  232,  holding  rule  inapplicable 
when  prior  proceedings  were  void  for  want  of  jurisdiction. 

68  Cal.  208210.    GUARDIAN  ETC.  CO.  v.  THOMPSON. 

Principal  and  Surety— Discharge.— Concealment  by  obligee  of  prior 
defalcation  of  person  guaranteed  discharges  sureties,  p.  209. 

To  same  effect  in  Anaheim  etc.  Co.  v.  Parker,  101  Cal.  494,  holding 
no  release  unless  actual  intent  to  conceal;  Third  Nat.  Bank  v.  Owen, 
101  Mo.  682,  holding  such  plea  on  part  of  sureties  improperly  stricken 
out.  Note  citations:  Fassnacht  v.  Emsing  etc.  Co.,  63  Am.  St.  Rep. 
327,  335,  337,  on  general  subject. 
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68  Cal.  210-217.    KBLLEY  t.  KRIESS. 

Judgment  on  Pleadings  may  be  rendered  for  defendant  for  huBuffi- 
dency  of  complaint,  p.  211. 

To  same  effect  in  De  Toro  ▼.  Robinson,  91  OaL  373,  holding  motion 
therefor  to  admit  truth  of  allegations;  and,  on  same  point,  Hibemia 
etc.  Society  y.  Thornton,  117  Cal.  482,  holding  judgment  improper  for 
mere  defects  in  allegations;  People  v.  Brown,  23  Colo.  430,  applying 
rule  to  quo  warranto  proceedings;  James  etc  Bank  v.  Purchase,  9  N.. 
Dak.  282,  noted  under  King  y.  Montgomery,  60  Cal.  115. 

Statnte  of  Limitations. — Defense  is  waived  unless  raised  by  demur- 
rer or  answer,  p.  213. 

To  same  effect  in  Bliss  v.  Sneath,  119  Cal.  528,  as  to  counterclaim 
showing  bar  on  face. 

Execution  of  judgment  may  be  enjoined  for  fraud,  p.  216. 

Cited  in  Delaney  y.  Brown,  72  Vt.  348,  sustaining  bill  for  injunction 
as  against  demurrer. 

68  CaL  222-225.    CAMPBELL  y.  OAKS. 

Execution  Sale. — ^Judgment  Debtor  may  redeem  without  paying  prior 
judgment  against  firm  of  which  he  was  member,  p.  225. 

Note  citations:  Flanders  y.  Aumack,  67  Am.  St.  Rep.  516,  and  Horn 
y.  Bank,  21  Am.  St.  Rep.  241. 

68  Cal.  225-231.    BROWN  y.  SENNETT.    58  Am.  Rep.  8. 

Master  and  Servant. — ^Fellow-seryants  do  not  include  laborer  and  fore- 
man when  latter  is  yice-principal,  p.  230. 

Distinguished  and  criticised  in  Congraye  y.  S.  P.  etc.  Co.,  88  Cal. 
369,  370,  as  to  brakeman  and  conductor;  Stevens  v.  San  Francisco  etc. 
Railroad  Co.,  100  Cal.  566,  567,  as  to  fireman  and  engineer  of  ferry 
boat;  Nixon  v.  Selby  etc.  Co.,  102  Cal.  463,  as  to  foreman  and  laborer, 
but  holding  employer  liable  for  aots  of  former  as  to  supply  of  ma- 
chinery; but  followed  in  Denver  etc.  Co.  v.  DriscoU,  12  Colo.  524,  13 
Am.  St.  Rep.  246,  as  to  superintendent  and  laborer.  Note  citations: 
Fisk  V.  Railroad  Co.,  1  Am.  St.  Rep.  33,  on  general  subject. 

68  Cal.  241-243.    YOUNGER  y.  BOARD. 

Taxation. — ^Illegal  Taxes  cannot  be  recovered  back  if  voluntarily  paid, 
p.  242. 

Denied  in  Stewart  etc.  Co.  v.  Alameda  County,  142  Cal.  664,  holding 
protest  unnecessary  in  action  based  on  section  3804,  Political  Code. 
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68  Cal.  243-245.    WELLS  ▼.  ELLIS. 

Partnership  is  Dissolyed  by  general  assignment  for  benefit  of  cred- 
itors, p.  244. 

To  same  effect  in  Bartlett  y.  Meyer  etc.  Co.,  65  Ark.  294,  further 
holding  priority  of  firm  creditors  not  affected  by  assignment  preference 
of  individual  creditors  therein.  Denied  in  Williston  v.  Camp,  9  Mont. 
96,  holding  dissolution  not  necessarily  effected  thereby.  Cited  in  Penn- 
ville  etc  Co.  y.  Thomas,  21  Ind.  App.  6,  as  to  sale  of  all  of  firm  prop- 
erty; note  to  Breaux  t.  Le  Blanc,  69  Am.  St.  Bep.  413,  on  general 
subject. 

68  Cal.  254-261.    CLUTE  T.  LOVELAND. 

Stock  Boards — Seats  of  Members. — liens  thereon  may  be  foreclosed, 
p.  259. 

To  same  effect  in  Habenicht  y.  Lissak,  78  CaL  355,  12  Am.  St.  Repi 
67,  holding  execution  leviable  thereon;  San  Francisco  y.  Anderson,  103 
CaL  70,  42  Am.  St.  Bep.  98. 

68  CaL  262-266.    CUBNOW  y.  BLUE  GRAVEL  ETC.  CO. 

Mechanic's  Liens. — ^Action  to  foredoee  is  equitable,  p.  264. 

Cited  in  Miller  y.  Carub^e,  127  Cal.  329,  noted  under  Brock  y.  Bruce, 
5  Cal.  279;  Cook  y.  Gallatin  R.  R.,  28  Mont.  352,  error  in  instructing 
jury  in  mechanic's  lien  foreclosure  is  not  reviewable. 

68  CaL  267-271.    DILLON  y.  SALOUDE. 

Land  Contest. — ^Pleadings  of  each  party  must  disclose  respective  right 
to  become  purchaser,  p.  269. 

To  same  effect  in  Cushing  v.  Keslar,  68  Cal.  477 »  further  holding  judg- 
ment on  pleadings  erroneous  under  facts;  Garfield  v.  Wilson,  74  Cal. 
178,  holding  defendant's  answer  and  proof  insufficient;  and,  on  same 
point,  Taylor  v.  Weston,  77  Cal.  640,  citing  main  case,  also  p.  535, 
construing  article  17,  section  3,  of  constitution;  Anthony  v.  Jillson, 
83  CaL  300,  holding  answer  insufficient;  McDonald  v.  Taylor,  89  Cal. 
44,  on  point  that  defendant  cannot  succeed  in  such  suit  when  not  shown 
to  be  entitled  to  purchase,  although  plaintiff  disqualified. 

State  Lands. — Constitutional  Provisions,  art.  17,  sec  3,  apply  to  ap- 
plications made  before  their  adoption,  p.  270. 

To  same  effect  in  Mosely  v.  Torrence,  71  CaL  321,  defining  "actual 
settler";  and,  on  same  point,  Manley  v.  Cunningham,  72  Cal.  242; 
Miller  v.  Byrd,  90  Cal.  156,  but  holding  rights  of  holder  of  swamp  land 
certificate  acquired  before  constitution  not  affected  by  its  provisions. 

Statutes. — ^Amendments  are  considered  as  law  from  time  of  their 
enactment,  and  unamended  portions  from  time  of  original  act^  p.  270. 
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To  same  effect  in  Fletcher  y.  Prather,  102  GaL  419,  discussing  man- 
ner and  effect  of  amendments;  Banks  y.  Yolo  Co.,  104  Cal.  260,  con- 
struing section  325,  Political  Code. 

State  Lands. — Suitableness  for  Cultiyation  is  question  of  fact,  p.  271. 

To  same  effect  in  Albert  ▼.  Hobler,  111  Cal.  399,  construing  section 
3495  PolHical  Code. 

68  Cal.  272-276.    GEORGE  ▼.  SILVA. 

Privileged  Communication  does  not  include  statements  to  attorney 
at  law  not  legal  adviser  of  person  making  them,  p.  274. 

To  same  effect  in  Sharon  y.  Sharon,  79  Cal.  678,  holding  oommunica- 
tion  not  privileged  under  facts. 

68  Cal.  275-277.    DOUGHERTY  y.  NEVADA  BANK. 
Default  Judgment. — Vacation  is  in  discretion  of  court,  p.  276. 

To  same  effect  in  Buell  v.  Emerich,  85  Cal.  118,  Melde  v.  Reynolds, 
129  Cal.  311,  and  Wolff  v.  Railway,  89  Cal.  337,  holding  no  abuse  shown 
in  ord«r  granting  motion  under  facts;  Gamer  v.  Erlanger,  86  Cal.  62, 
and  Rauer  y.  Wolf,  115  Cal.  101,  ruling  similarly  as  to  order  denying 
motion. 

General  Citation.— Wynn  y.  Frost,  6  Okla.  92. 

68  Cal.  277-280.    DEMARTIN  y.  ALBERT. 

Pleadings — Uncertainty  cannot  be  reached  by  general  demurrer,  p. 
279. 

To  same  effect  in  Kirsch  y.  Derby,  96  Cal.  605,  holding  such  objection 
not  reviewable  on  appeal  from  default  judgment;  State  v.  Aotna  etc. 
Co.,  06  Ark.  484,  holding  demurrer  improperly  sustained. 

Cross-Complaint. — ^Trespass  on  land  cannot  be  set  up  in  action  for 
trespass  on  personalty  unless  connected  therewith,  p.  280. 

To  same  effect  in  Wigmore  v.  Buell,  116  Cal.  97,  rejecting  counter- 
claim of  treapass  by  cattle  in  action  of  ejectment  for  other  lands. 

68  CaL  281-284.    ESTATE  OF  MOORE.    S.  C.  68  Cal.  394;  83  Cal.  583. 
Insanity  of  Administrator  does  not  create  vacancy  per  se,  p.  283. 

To  same  effect  in  In  re  Blinn,  99  Cal.  221,  but  holding  revocation 
allowable  after  adjudication  of  insanity,  without  issuance  of  citation 
therefor. 

68  Cal.  294-306.    IN  RE  YICK  WO;  58  Am.  Rep.  12.    S.  C.  118  U.  S. 
356,  YICK  WO  y.  HOPKINS,  where  reversed  on  error. 

Muiiicipal  Ordinance. — Construction  follows  same  rules  as  statutes, 
p.  303. 
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To  same  effect  in  Stanton  y.  Chicago,  154  111.  26,  as  to  presumption 
of  validity  and  regularity,  and  on  same  point  Illinois  etc.  Co.  v.  Chicago, 
160  ni.  333;  Lawrence  y.  People,  188  111.  414,  construing  local  ordinances; 
Ashland  etc.  Co.  y.  Ashland  County,  87  Wis.  211,  as  to  repeal  of  one 
ordinance  by  another. 

Statutes. — Repeal  is  not  effected  by  pcuisage  of  subsequent  statute 
unless  clearly  inconsistent,  p.  304. 

To  same  effect  in  Capron  ▼.  Hitchcock,  98  CaL  432,  holding  no  repeal 
by  implication  shown;  Pool  t.  Simmons,  134  CaL  624,  noted  under 
Christy  y.  Board,  39  Cal.  10. 

Municipal  Ordinance  is  yalid  regulating  construction  of  laundry  build- 
ings, p.  305. 

To  same  effect  in  McCloskey  y.  Kreling,  76  Cal.  512,  as  tc  erection 
of  wooden  buildings  within  fire  limits,  but  holding  nuisance  not  abatable 
by  private  adjacent  owner;  Monroe  y.  Lawrence,  44  Kan.  611,  as  to 
regula/tion  of  sale  of  cider;  State  v.  Payssan,  47  La.  Ann.  1031,  49  Am. 
St.  Rep.  391,  as  to  compelling  removal  of  garbage.  Distinguished  in 
Stockton  Laundry  Case,  26  Fed.  Rep.  612,  holding  a  laundry  ordinance 
unconstitutional;  and  see  In  re  Wo  Lee,  26  Fed.  Rep.  475,  476,  where 
matter  discussed  but  not  decided,  but  following  state  deoisions,  on  appli- 
cation for  habeas  corpus. 

68  Cal.  306-309.    MORTON  t.  BARTNIN6. 

Amendment. — Statute  of  Limitations  may  be  added  to  answer  when 
plaintiff  is  allowed  amendment  by  stating  new  cause  of  action,  p.  308. 
See  note  to  Flanders  t.  Cobb,  61  Am.  St.  Rep.  434,  on  general  sub- 
ject. 

68  Cal.  309-316.    LAWRENCE  T.  DOOLAN. 

Joinder  of  Defendants. — Surviving  obligors  on  bond  may  be  joined 
with  administrator  of  one  deoeased,  but  judgment  against  latter  should 
be  made  payable  in  due  course,  p.  315. 

Cited  in  Briggs  v.  Breen,  123  Cal.  662,  noted  under  Humphreys  v. 
Crane,  5  Cal.  173;  Braithwaite  v.  Power,  1  N.  Dak.  471,  as  to  substi- 
tution of  administrator  of  partner  deceased  pendente  lite. 

68  Cal.  321-324.    HARMON  v.  ASHMEAD. 

Mechanic's  Liens. — Completion  of  Building  need  not  be  stated  in 
notice,  p.  323. 

To  same  effect  in  Schwartz  v.  Knight,  74  Oal.  434,  on  point  that 
owner  cannot  defeat  lien  by  refusing  to  complete;  Slight  v.  Patton,  96 
Cal.  387|  on  point  that  mistake  in  such  date  in  notice  is  immateriaL 
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68  Cal.  324-326.    SMITH  t.  LING. 

Malfeasance  in  Office. — ^Proceeding  under  section  772,  Penal  Code,  was 
brought  on  relation  of  private  citizen,  p.  324. 

Cited  in  support  of  general  rule  in  Woods  y.  Vamum,  86  Cal.  643, 
further  holding  as  to  proceedings  in  other  respects;  Rankin  t.  Jauman, 
4  Idaho,  62,  upholding  Revised  Statutes,  section  7459,  relating  to  re- 
moval of  officers. 

Malfeasance  in  Office. — Complaint,  undor  section  772,  Penal  Code, 
must  allege  acts  to  have  been  done  knowingly,  willfully,  or  corruptly, 
p.  326. 

To  same  effect  in  Hedges  v.  Dam,  72  Cal.  522,  holding  allegation  of 
facts  necessary;  In  re  Stow,  98  Cal.  589,  holding  complaint  insuffi- 
cient. 

Malfeasance  in  Office. — ^Proceedings  imder  section  772,  Penal  Code, 
cannot  be  brought  after  defendant's  term  of  office,  p.  325. 

To  same  effect  in  Thurston  v.  Clark,  107  Cal.  287,  as  to  acts  of  in- 
cumbent during  former  term  of  office  and  further  holding  defendant  not 
compellable  to  testify  against  himself.  Distinguished  in  State  v.  Welsh, 
109  Iowa,  22,  permitting  removal  imder  local  statutes  for  malfeasance 
during  prior  term. 

Malfeasance  in  Office. — ^Money  Judgment  is  merely  sequence  of  para- 
mount object  of  removal,  p.  326. 

To  same  effect  in  Wheeler  v.  Donnell,  110  Cal.  657,  holding  no  ap- 
pellate jurisdiction  given  because  such  fine  exceeds  three  hundred  dol- 
lars. 

68  Cal.  326-343.    SHARON  ▼.  SHARON.      S.  0.  See  67  Cal.  185  and 
cases  cited. 

Appeal — ^Undertaking. — Several  undertakings  on  different  appeals  may 
be  included  in  one  instrument,  when  proper  reference  is  made,  p.  332. 

To  same  effect  in  Spreckles  v.  Spreckles,  114  Cal.  61,  as  to  appeal 
from  order  dissolving  injunction  and  judgment,  further  holding  bond 
not  so  defective  as  to  prevent  substitution  of  another  in  appellate  court; 
Granger  v.  Robinson,  114  Cal.  632,  sustaining  bond  on  appeals  from 
judgment  and  order  denying  new  trial;  Sebree  v.  Smith,  2  Idaho,  329, 
but  dismissing  appeal  for  want  of  proper  reference  in  undertaking. 

Appeal — ^Bond. — ^Three  hundred  dollar  bond  may  include  appeals  from 
judgment  and  new  trial  order,  p.  333. 

Cited  in  Bell  v.  Staacke,  137  Cal.  309,  and  White  v.  Stevenson,  139 
Cal.  532,  noted  under  Chester  v.  Bakersfield  etc  Assn.,  64  Cal.  42. 

Notice  of  Appeal. — Several  appeals  may  be  embraced  in  one  notice 
if  properly  referred  to,  p.  336. 
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To  same  effect  in  In  re  Dewar's  Estate,  10  Mont.  424,  aa  to  appeal 
from  several  probate  orders. 

68  Gal.  343-347.    LITTLE  T.  JACKS. 

Appeal  will  be  Dismissed  when  undertaking  filed  before  eervioe  of 
notice,  p.  344. 

To  same  effect  in  Perkins  ▼.  Cooper,  87  Cal.  243,  ruling  similarly 
where  no  undertaking  filed  or  waived. 

Stipulation  held  not  to  waive  filing  of  appeal  bond,  p.  346. 

Cited  in  Mitchell  v.  Board,  137  Cal.  376,  aa  to  stipulation  extending 
time  to  file  briefs. 

68  Gal.  348-352.    HA6ELY  T.  HA6ELT. 

Order  Sustaining  Demurrer. — ^Error  in  is  waived  by  filing  amended 
pleading  containing  substantially  same  defense,  with  others,  p.  340. 

To  same  effect  in  Loveland  v.  Gamer,  71  Gal.  542,  as  to  complaint. 

Statute  of  Limitations. — Answer  may  allege  bar  by  mere  reference 
to  code  sections,  p.  362. 

To  same  effect  in  Webber  v.  Clarke,  74  Cal.  17,  holding  reference  to 
explanatory  sections  unnecessary;  Nicholson  v.  Tarpey,  124  GaL  449, 
and  Snow  v.  Rich,  22  Utah,  132,  holding  pleas  sufficient. 

68  Cal.  363-358.    GLENN  ▼.  SAXTON. 

Corporations. — Stockholder  is  liable  for  assessments  although  call 
made  by  court  and  not  by  directors,  p.  358. 

Cited  in  Welch  v.  Sargent,  127  Cal.  83,  as  to  authority  of  court  to 
make  such  call;  Union  Savings  Bank  v.  Leiter,  145  Cal.  705,  706,  where 
nothing  paid  on  prior  assessment  levied  on  unpaid  capital  and  it  was 
declared  rescinded,  limitation  on  assessment  levied  by  directors  in  liq- 
uidation commenced  to  run  from  levy  of  new  assessment.  Distinguished 
in  Kohler  v.  Agassiz,  00  Cal.  17,  holding  stockholder  liable  on  stock 
subscription  according  to  its  terms,  although  no  call  made;  and  see 
Great  Western  etc.  Co.  v.  Gray,  122  El.  636,  further  holding  as  to  limita- 
tion of  action  therefor  (as  to  which  see  Great  Western  etc.  Co.  v. 
Purdy,  162  U.  S.  336),  and  on  laat  point  note  to  Thompson  v.  Bank, 
3  Am.  St.  Rep.  828. 

68  Cal.  350-361.    COUNTT  OF  FRESNO  v.  FOWLER  ETC.  CO. 

Canal  Corporations  may  be  compelled  by  mandamus  to  keep  bridges 
in  repair,  p.  360. 

Cited  in  Fresno  ▼.  Fresno  etc.  Co.,  08  Cal.  183,  discussing  right  of 
such  company  to  maintain  canal  in  city.  Note  citations:  Potwin  Plaoe 
V.  Railway  Co.,  37  Am.  St.  Bep.  310,  on  mandamua  againat  private  cor- 
porationa. 
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68  CaL  362-363.    PEOPLE  t.  AH  TOON. 

Malice  in  Law  is  wrongful  act  done  intentionally  and  inexcusably,  p. 
363. 

Cited  in  Davis  ▼.  Pac.  etc.  Co.,  127  Cal.  319,  noted  under  People  t. 
Taylor,  36  Cal.  257.    See  note  91  Am.  Dec.  680. 

68  CaL  363-969.     CRAIG  T.  FRY. 

Contract. — ^Promisor  is  liable  on  agreement  to  pay  for  serrioe  to  be 
rendered,  although  to  third  person,  p.  368. 

To  same  effect  in  Hambly  ▼.  Bancroft,  83  Fed.  Rep.  448,  as  to  prom- 
ise by  president  of  corporation  to  be  formed  to  pay  for  services  to  be 
rendered  it. 

Record  on  Appeal. — Statement  used  on  motion  for  new  trial  may  also 
be  considered  on  appeal  from  judgment,  p.  369. 

To  same  effect  in  Scott  ▼.  Wood,  81  Cal.  399. 

68  Cal.  369-373.    CALIF0RNL4  ETC.  CO.  v.  PORTER. 

Judgment  may  be  Vacated  by  independent  action  when  fraudulently 
obtained,  notwithstanding  delay  when  caused  by  reliance  on  stipula- 
tion, p.  372. 

To  same  effect  in  Archbishop  y.  Shipman,  69  Cal.  589,  but  denying 
injunction  of  execution  sale  where  no  fraud  shown  and  title  not  cloud- 
ed; Brackett  ▼.  Banegas,  116  Cal.  285,  58  Am.  St.  Rep.  167,  as  to  vaca- 
tion of  foreclosure  decree  for  mistake  as  to  parties;  Hyatt  v.  Wolfe, 
22  Mo.  App.  199,  as  to  judgment  entered  on  fabricated  record;  Freeman 
T.  Wood,  11  N.  Dak.  8,  refusing  to  set  aside  discharge  of  assignee  for 
failure  of  complaint  to  excuse  laches;  Phillips  v.  Kuhn,  35  Neb.  196, 
where  facts  fraudulently  concealed  by  creditor.  Note  citations:  Pay- 
ton  V.  McQuown,  63  Am.  St.  Rep.  451,  and  Railway  Co.  ▼.  Wells,  54  Id. 
238,  on  general  subject. 

68  Cal.  374-381.    GRAHAM  v.  STEWART. 

New  Trial. — Statement  without  Spedfications  cannot  be  considered  on 
motion,  p.  376. 

To  same  effect  in  Raymond  v.  Thexton,  7  Mont.  305,  on  point  that 
such  statement  is  to  be  disregarded  on  appeal. 

Pleadings. — ^Allowance  of  Amendments  during  trial  is  discretionary, 
p.  376. 

To  same  effect  in  Hancock  v.  Hubbell,  71  Cal.  539,  as  to  denial  of 
amendment  to  complaint. 

Homestead. — Suryivor  may  mortgage  notwithstanding  her  remarriage, 
p.  379. 
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To  same  effect  in  TTrrell  v.  Baldwin,  78  Cal.  474,  but  holding  property 
exempt  from  forced  sale  for  subsequent  debts  of  survivor;  Dickey  v. 
Gibson,  113  Gal.  33,  54  Am.  St.  Rep.  325,  where  such  mortgage  by  sur- 
viving husband  not  joined  in  by  second  wife.  Cited  also  in  Durland  v. 
Seller,  27  Neb.  27,  on  point  that  homestead  laws  should  be  oonstmed 
liberally. 

In  Action  to  Foreclose  Mortgage,  as  written,  mortgagor  cannot  com- 
plain of  indefinite  description  of  mortgaged  property,  p.  381. 

Approved  in  German  Loan  Soc.  v.  Kern,  38  Or.  237,  following  ruk. 
General  Citation.— Territory  y.  Caffrey,  8  Okla.  190. 

68  Cal.  390-391.    CAMERON  T.  SAN  FRANCISCO. 

Statute  of  Limitationa.— Plea  cannot  be  raised  by  demnirer  unlesa 
bar  apparent  from  complaint,  p.  391. 

To  same  effect  in  Wise  v.  Williams,  72  Gal.  648,  further  holding 
as  to  bar  of  claims  against  decedent. 

68  CaL  392-394.    IN  RE  SOLIDARITE  ETC.  ASSOCIATION. 

Mutual  Benefit  Inaurance. — Beneficiary  is  entitled  under  policy  only 
to  amount  actually  guaranteed  on  assessment,  p.  393. 

To  same  effect  in  Burdon  t.  Association,  147  Mass.  368,  denying  right 
to  participate  in  safety  fund  on  insolvency.  Note  citations:  lake  ▼. 
Association,  62  Am.  St.  Rep.  678,  on  general  subject. 

68  Gal.  394-395.    ESTATE  OF  MOORE.    S.  C.  See  IN  RE  MOORE,  83 

Cal.  584. 

68  Gal.  395-398.    PAINTER  t.  ESTATE  OF  PAINTER.    8.  C.  78  Cal. 
625,  626. 

68  Cal.  398-403.    WIGGIN  y.  SUPERIOR  COURT. 

Terms  of  court  are  abolished  and  judgments  may  be  vacated  there- 
after, for  inadvertence,  p.  401. 

To  same  effect  in  Alpers  v.  Bliss,  145  Gal.  672,  upholding  vacation  of 
ex  parte  order  permitting  defendant  to  file  cross -complaint  in  partition, 
and  ordering  cross -complaint  struck  from  files;  Mace  v.  O'Reilley,  70 
Gal.  235,  as  to  vacation,  on  plaintiff's  motion,  of  his  judgment  entered 
without  findings;  Whttbeck  v.  Railway  Co.,  21  Mont.  107,  construing 
local  statutes  as  to  review  of  appealable  order  not  made  inadvertently. 

Decree  of  Distribution  may  be  vacated  ex  parte  when  inadvertently 
made,  p.  401. 

Cited  in  Estate  of  Willard,  139  Cal.  504,  applying  rule  to  amendment 
of  order  settling  account;  Baker  y.  Insurance  Co.,  73  CaL  185,  as  to  like 
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order  granting  change  of  venue;  People  y.  Curtis,  113  Cal.  71,  as  to 
order  dismissing  indictment,  and  further  holding  decision  of  court  on 
controyerted  matter  of  fact  therein,  conclusive. 

68  Cal.  403-404.    BRECKSNRIDGE  y.  CROCKER. 

Order  Granting  New  Trial  for  insufficiency  of  evidence  is  within  dis- 
cretion of  trial  court,  p.  404. 

To  same  effect  in  Pacific  etc.  Co.  y.  Telegraph  ete.  Co.,  79  Cal.  341, 
affirming  order;  Grigsby  y.  Shwarz,  82  Cal.  281;  Chirtiss  v.  Starr,  85 
OaL  377,  where  evidence  conflicting,  and  holding  rule  not  confined  to 
jury  trials;  Bjonnan  y.  Fort  Bragg  etc.  Co.,  92  Cal.  501;  Domico  v. 
Casassa,  101  Cal.  414,  where  granted  conditionally;  Jones  y.  Sanders, 
103  CaL  680,  although  order  granted  by  successor  of  trial  judge  who 
gave  dedaion;  In  re  Carriger,  104  CaL  83,  as  to  will  contest. 

68  CkL  404-407.    MANASSE  y.  DINEIELSPIEL. 

Deed  ia  not  Mortgage  when  debt  for  which  it  la  taken  is  thereby 
cancelled,  p.  406. 

Cited  in  Eaton  y.  Roeoa,  75  OaL  97,  holding  legal  title  not  affected 
by  agreement  similar  to  that  in  main  ease. 

68  CaL  407-412.    MONTGOMERY  y.  SUPERIOR  COURT. 

Pleadings.— Complaint  in  justice's  court  will  be  sustained  on  appeat 
where  not  demurred  to,  p.  410. 

To  same  effect  in  McFall  y.  Buckeye  etc.  Assn.,  122  CaL  470,  as  to 
lack  of  allegation  of  corporate  character  of  plaintiff. 

Jnstice^s  Court  Appeal  may  be  taken  upon  verdict  although  judgment 
thereon  not  entered  on  docket,  p.  411. 

To  same  effect  in  Porter  y.  Parker,  4  Dak.  Terr.  402,  sustaining  such 
appeaL 

68  CaL  412-413.    IN  MATTER  OF  KURTZ. 

Public  Nuisance. — Jurisdiction  in  prosecution  for  is  in  superior  court, 
under  section  377,  Penal  Code,  p.  413. 

Cited  in  State  v.  Payssan,  47  La.  Ann.  1031,  discussing  validity  of 
municipal  ordinance  affecting  public  health. 

68  Cal.  413-414.    IN  MATTER  OF  HAWES. 

Bill  of  Eaneptions — Settlement  by  Supreme  Court— Procedure  stated^ 
p.  414. 

Cited  and  foUowad,  People  y.  Bitancourt,  78  OaL  2,  holding  proceed- 
ings inavffieieiii. 
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eS  Cal.  414-418.    FOWLER  y.  SUTHERLAND. 

Specific  Performance. — ^Vendee's  delay  in  offer  of  payment,  if  unex- 
cused,  will  defeat  his  action,  p.  417. 

To  same  effect  in  Swain  v.  Bumette,  76  Cal.  303,  holding  erroneous 
the  striking  from  complaint  of  allegations  showing  excuse  for  delay; 
Calanchini  ▼.  Branstetter,  84  Cal.  255,  hol-ding  laches  not  shown  under 
facts. 

Statute  of  Frauds.— Part  Performance  must  be  clearly  pleaded,  p. 
418. 

Note  citations:  Jordan  v.  Furnace  Co.,  78  Am  St.  Bep.  649,  on  gen- 
eral subject. 

68  Cal.  419-421.    CERF  ▼.  ASHLEY. 

Parties. — Transferee  of  part  of  claim  pending  action  may  be  joined 
as  plaintiff,  p.  420. 

Cited  in  Crescent  etc.  Co.  y.  Montgomery,  124  Cal.  145,  noted  under 
Walker  v.  Felt,  54  Cal.  386. 

69  Cal.  422-428.     WHARTON  y.  HARLAN. 

Default  Judgment  may  be  Vacated  after  six  months  when  erroneously 
entered  by  clerk,  p.  423. 

To  same  effect  in  People  v.  Greene,  74  Cal.  404,  405,  5  Am.  St.  Rep. 
452,  where  such  judgment  rendered  on  improper  publication  of  sum- 
mons; Dyenrille  etc.  Co.  v.  Heller,  102  Cal.  617,  holding,  aliter,  how- 
ever, as  to  judgment  procured  by  misrepresentation  of  plaintiff's  at- 
torney;, and  ruling  similarly,  Scamman  v.  Bonslett,  118  Cal.  97,  62 
Am.  St.  Rep.  230,  as  to  ex  parte  amendment  of  foreclosure  decree  by 
addition  of  personal  judgment;  and  Young  v.  Fink,  119  Cal.  109,  110, 
as  to  attorney's  fraud  in  violating  agreement  as  to  service  of  amended 
complaint;  Butler  v.  Soule,  124  Cal.  74,  but  holding  six  months  period 
applicaDle  when  judgment  not  void  on  its  face;  Smith  v.  Morrill,  12 
Colo.  App.  240,  discussing  remedies  in  case  of  judgment  entered  with- 
out service  of  process.  Note  citations:  Furmau  v.  Furman,  60  Am.  St. 
Rep.  643,  654,  on  general  subject. 

68  Cal.  428-430.    FANNING  y.  SCHAMMEL. 

Street  Work. — ^Extension  of  Time  for  performance  is  void  when  grant- 
ed after  contract  time  has  expired,  p.  429. 

To  same  effect  in  dissenting  opinion  In  Chase  v.  Trout,  146  Cal.  375, 
majority  holding  under  curative  clause  of  Street  Bond  Act  objection 
that  time  for  completion  of  work  was  extended  after  time  first  fixed 
had  expired,  is  immaterial  after  bonds  issued;  Dougherty  v.  Coffin,  69 
Cal.  455,  further  holding  owners  not  estopped  from  denying  validity,  by 
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prior  protest  and  appeal;  Raisch  t.  San  Francisco,  80  Cal.  4t,  holding 
rule  operative  as  to  liability  of  city  for  improvements;  Brock  v.  Lun- 
ing,  89  Cal.  319,  holding  void  contract  made  by  street  superintendent 
where  time  for  completion  was  greater  than  as  specified  by  supervisors, 
and  further  holding  contract  not  validated  by  failure  to  appeal;  Brady 
V.  Burke,  90  Gal.  7,  holding  void  sheriff's  deed  made  under  such  con- 
tract and  extension;  Heft  v.  Payne,  97  Gal.  Ill,  further  holding  no 
extension  created  by  setting  aside  first  assessment  and  warrant  and 
directing  further  work;  Kelso  v.  Cole,  121  Cal.  123,  construing  street 
law  of  1889.  Cited  also  in  McQuiddy  v.  Brannock,  70  Mo.  App.  547, 
as  holding  that  city  engineer  cannot  extend  contract  time  when  time 
fixed  by  ordinance. 

68  Cal.  430-433.    COMMERCIAL  ETC.  CO.  v.  AMERICAN  ETC.  CO. 

Insurance. — Reinsurer  is  not  liable  to  insurer  on  latter's  unauthor- 
ized compromise  of  action  brought  against  it  by  insured,  p.  432. 

See  note  to  Barnes  v.  Insurance  Co.,  45  Am.  St.  Rep.  446,  447,  on  gen- 
eral subject. 

68  Gal.  434-439.    PEOPLE  v.  SHELDON. 

Indictment. — ^Date  of  Offense  must  be  shown  to  have  preceded  filing 
of  indictment,  p.  436. 

Cited  in  People  v.  Miller,  137  Cal.  644,  sustaining  allegation  of  com- 
mission ''on  or  about"  a  specified  date;  and  cf.  People  v.  Allen,  144 
Cal.  301,  sustaining  instruction  as  to  time  of  offense  in  rape  case. 

Criminal  Law. — ^'^illfal  Act**  Ib  one  done  by  design,  with  set  pur- 
pose, p.  437. 

To  same  effect  in  People  v.  Tiedeman,  120  Cal.  135,  holding  such 
element  essential  to  support  perjury;  State  v.  Bloor,  20  Mont.  583,  hold- 
ing further  allegation  of  intent  unnecessary. 

Reasonable  Doubt. — Instruction  examined  and  sustained,  p.  438. 

Cited  in  Green  v.  State,  97  Ala.  64,  ruling  similarly  as  to  instruction 
^ven. 

General  Citation. — State  v.  Morgan,  22  Utah,  173. 

€»  CaL  439-444.  PEOPLE  y.  HOLLADAT.  S.  G.  See  SAN  FRANCIS- 
CO. V.  HOLLADAT,  76  Cal.  at  21,  22,  23;  PEOPLE  v.  HOLLADAT, 
93  Gal.  246,  27  Am.  St.  Rep.  190;  CALIFORNIA  v.  HOLLADAT,  159 
U.  S.  417. 

Van  Ness  Ordinance. — ^Public  Square  cannot  be  acquired  from  city 
under,  p.  444. 

To  same  effect  in  Hoadley  v.  San  Francisco,  70  CaL  324,  further  hold- 
Notes  CaL  Rep.— 215. 
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ing  ordinance  inoperative  as  to  pueblo  lands;  San  Francisco  t.  Mooney, 
106  Gal.  587,  upon  similar  facts,  further  sustaining  ratification  of  Van 
Ness  map. 

Pueblo  Lands. — ^Title  of  City  was  merely  limited  right  of  disposition 
and  use  subject  to  control  of  government,  p.  443. 

Cited  in  Holladay  v.  San  Francisco,  124  Cal.  356,  noted  under  Hart  v. 
Burnett,  15  Cal.  530;  Baker  v.  Brickell,  87  Cal.  334,  also  construing 
rights  under  Van  Ness  ordinance;  Galvin  v.  Palmer,  113  Cal.  52,  on  point 
that  lands  of  pueblo  military  reservations  passed  to  United  States. 

Estoppel  by  Judgment  does  not  extend  to  title  since  acquired,  p. 
444.  See  note  to  Hentig  v.  Redden,  26  Am.  St.  Rep.  97,  on  general 
subject. 

68  Oal.  445-466.    McDONALD  y.    BURTON.     S.    C.    See    BURTON   T. 
BURTON,  79  OiL  493;  McDONALD  ▼.  McCOT,  121  Cal.  65,  69. 

Public  Lands. — ^Patent  issued  to  heirs  of  deceased  claimant  is  held 
in  trust  for  his  estate,  p.  452.  See  note  to  Cobb  v.  Stewart,  83  Am. 
Dec.  468,  on  general  subject;  and  see  pp.  469,  470,  on  other  points 
decided. 

68  Cal.  466-466.  OAKLAND  BANK  y.  MURFBT. 

Notary  Public  is  not  Liable  for  falsely  certifying  as  to  identity  of 
party  where  loss  caused  proximately  by  act  of  party  injured,  p.  459. 

To  same  effect  in  Hatton  v.  Holmes,  97  Cal.  212,  but  holding  no  loss 
incurred,  under  facts;  State  v.  Plass,  58  Mo.  App.  152,  holding  plain- 
tiff entitled  to  nominal  damages  only.  Note  citations;  Henderson  v. 
Smith,  53  Am.  Rep.  148,  on  general  subject.  Distinguished  in  Joost  v. 
Craig,  131  Cal.  510,  82  Am.  St.  Rep.  374,  holding  notary  liable  under 
facts  stated. 

68  Cal.  466-473.    OSMBNT  y.  Mc£LRATH.    68  Am.  Rep.  17. 

Statute  of  Frauds  does  not  include  contract  whose  performance  was 
merely  not  expected  within  a  year,  p.  469.  See  note  to  Freeman  v.  Foss, 
1  Am.  St.  Rep.  469,  on  general  subject. 

Partnerships  between  Attorneys  are  not  subject  to  rules  of  com- 
mercial partnerships  as  to  compensation  for  liquidation,  p.  471. 

To  same  effect  in  Justice  v.  Lairy,  19  Ind.  App.  277,  65  Am.  St.  Rep. 
409,  denying  retiring  partner  any  interest  in  fees  for  services  rendered 
by  other  in  finishing  old  business  of  firm. 

Dissolution  of  Partnerships. — ^Partners  are  entitled  to  share  in  prof- 
its realized  thereafter  from  unfinished  contract,  p.  472. 

Cited  in  Braun  y.  WooUacott,   129  Cal.    Ill,  holding  firm  entitled 
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to  sue  on  bond,  given  to  it,  after  dissolution.     See  note  40  Am.  St. 
Bep.  571. 

Partner  is  not  entitled  to  compensation  for  servioes  rendered  the 
firm,  p.  471. 

Cited  in  Neyills  t.  Moore  etc  Co.,  136  OaL  564,  holding  rights  not 
enlarged  by  any  agreement  inter  se. 

68  Cal.  478-479.    AVILA  y.  MBHESUff. 

Change  of  Venue  for  convenience  of  witnesses  is  discretionary,  p. 
479. 

To  same  effect  in  Stockton  etc.  Works  y.  Houser,  103  Cal.  380,  sus- 
taining denial  of  motion. 

68  CaL  479-480.    BTRNS  y.  ALAS. 

Default  Judment — ^Affidavit  of  Merits  on  motion  to  vacate  may  be 
made  by  attorney,  p.  480. 

To  same  effect  in  Will  v.  Water  Co.,  100  Cal.  345,  further  sustaining 
sufficiency  of  such  affidavit  as  to  form.  Cited  in  Daum  v.  Conley,  27 
Colo.  61,  applying  rule  to  verification  of  statement  on  appeal  under 
local  statutes. 

68  Cal.  481-485.    BADS  y.  CLARKE. 
Land  Contest — Order  of  Seference^-<;ertiflcate  held  sufficient,  p.  484. 

To  same  effect  in  Gould  v.  Lanterman,  70  Cal.  248,  and  Jacobs  v. 
Walker,  76  Cal.  177,  sustaining  similar  certificates. 

68  Cal.  485-490.    BURTON  y.  TODD. 

New  Trial — ^Extension  of  Time. — ^Power  to  extend  time  for  serving 
notice  includes  that  for  its  filing,  p.  489. 

To  same  effect  in  Bryant  v.  Stemfeld,  89  Cal.  612,  where  extension 
to  prepare  statement  was  held  to  include  its  service. 

New  Trial. — Proceedings  are  Statutory  and  must  be  pursued  in  man- 
ner prescribed,  p.  489. 

To  same  effect  in  California  etc.  Co.  v.  Baroteau,  116  CaL  138,  as  to 
fiilng  of  notice  of  intention;  State  v.  Fry,  10  Mont.  409  (cited  in  State 
V.  Whaley,  16  Mont.  576),  as  to  form  of  such  notice  in  criminal  case. 

General  Citation.— Costeel  v.  State,  9  Wyo.  276. 

68  CaL  491-496.    APPLEGARTH  v.  DEAN. 

Complaint  is  Sufficient  when  easy  of  comprehension  and  free  from 
reasonable  doubt,  p.  494. 

To  same  effect  in  Ward  v.  Commissioners,  12  Mont.  31,  as  to  action 
to  vacate  tax  sale. 
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Appeal— Modification.— Rights  of  restitution  under  established,  p.  494. 

Cited  in  Ashton  v.  Heydenfeldt,  124  Cal.  18,  noted  under  Raun  v. 
Reynolds,  18  OaL  276. 

68  Cal.  495-499.    BALDWIN  t.  ELLIS. 

Taxes. — Action  against  tax  collector  in  case  of  illegal  collection  must 
show  his  official  capacity,  p.  496. 

Cited  in  Mock  v.  City,  126  Cal.  344,  but  allowing  personal  judgments 
against  defendants  officially  designated,  when  acting  beyond  official 
powers. 

Taxes. — State  Board  of  Equalization  may  raise  or  lower  a  county 
assessment -roll,  p.  497. 

Cited  in  Miller  v.  County,  137  Cal.  522,  discussing  completion  of  as- 
sessment-roll. 

68  Cal.  500-504.    PEOPLE  v.  MORS. 

Information. — Motion  to  Set  Aside  cannot  be  made  because  of  error 
of  committing  magistrate  as  to  locus  delicti,  p.  504. 

To  same  effect  in  People  v.  Beach,  122  Cal.  38,  on  point  that  suffi- 
ciency of  evidence  on  which  commitment  based  cannot  be  reviewed  on 
such  motion. 

68  Gal.  505.    BERNERO  y.  ALLEN. 

Unlawful  Detainer. — Notice  to  quit  is  unnecessary  in  case  of  viola- 
tion of  covenant  against  subletting,  p.  505. 

Cited  in  Harloe  v.  Lambie,  132  Cal.  135,  noted  imder  Kelly  t.  Teague, 
63  Cal.  68. 

68  Gal.  506-511.    6AVITT  t.  MOHR. 

State  Lands. — ^Application  to  Purchase  under  section  3495  Political 
Code  cannot  be  made  when  land  in  actual  adverse  possession  of  an- 
other,  p.  511. 

To  same  effect  in  Harbin  v.  Burghart,  76  CaL  120,  holding  applica- 
tion invalid;  Wrinkle  v.  Wright,  136  Cal.  495,  on  point  that  application 
may  be  contested  successfully  for  falsity  of  affidavit. 

State  Lands.— ''Actual  Settler,"  under  section  3495,  Political  Code,  de- 
fined, p.  509. 

Cited  in  McDonald  v.  Taylor,  89  Cal.  45,  holding  such  settlement 
shown. 

68  Cal.  512-515.    REDWOOD  CITT  ▼.  GRIMMENSTEIN.    S.  C.  68  Cal 
516,  516. 

Ex-officio  Officer. — ^New  office  is  not  created  by  appointment  of  mar- 
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shal  as  ex-officio  tax  coUectori  p.  514.    See  note  to  State  t.  Hocker, 
63  Am.  St.  Rep.  191,  on  general  subject. 

68  Gal.  515-517.    R£DWOOD  CITT  y.  GRIMMBNSTSIN.    S.  C.  68  (M. 
512. 

68  OaL  522-528.    HARLAN  y.  ELY. 

Agent  is  Liable  for  sale  on  time  cbeck,  afterwards  dishonored,  when 
unauthorized  and  not  according  to  trade  customs,  p.  527. 

To  same  effect  in  Bank  v.  Trust  Co.,  149  HI.  351,  as  to  receipt  by 
ooUecting  bank  of  worthless  check  in  payment  of  prindpars  note. 

68  Gal.  528-538.    MXTRPHT  y.  BENNSTT. 

Want  of  Findings  on  material  issue  is  not  reyersible  error  when  ap- 
pellant not  prejudiced  thereby,  p.  530. 

Cited  in  Krasky  v.  WoUpert,  134  Gal.  342,  noted  imder  People  v. 
Center,  66  Gal.  564;  Demartin  y.  Demartin,  85  Gal.  75,  where  no  find- 
ings filed  in  application  to  set  aside  insolvency  homestead;  and  In  re 
Connors,  110  Gal.  413,  as  to  their  absence  in  contest  for  letters  of  admin- 
istration; Gillespie  v.  Lake,  85  Cal.  407,  and  Southern  Pacific  etc.  Go. 
▼.  Whitaker,  109  Gal.  274;  where  omitted  finding  would  have  been 
Against  appellant;  Hooker  y.  Thomas,  86  Gal.  178,  holding  further  as  to 
effect  of  want  of  findings  on  other  coimts,  as  estoppel;  Windhaus  y. 
Bootz,  92  Gal.  623,  where  judgment  would  not  have  been  affected  by 
fluch  findings  if  in  appellant's  favor;  Gregory  v.  Gregory,  102  Gal.  52, 
where  agreed  statement  of  facts  filed  and  findings  would  haye  followed 
these. 

Findings — ^Ultimate  Fact. — ^Finding  that  plaintiff  is  owner  is  sufli- 
cient,  p.  531. 

To  same  effect  in  McLeran  v.  Benton,  73  Gal.  344,  2  Am.  St.  Rep. 
823,  and  Gavin  y.  Swain,  113  Gal.  326,  sustaining  similar  finding  in 
ejectment;  Daly  v.  Sorooco,  80  CaL  368,  in  action  to  quiet  title,  and 
holding  rule  applicable  to  pleadings. 

68  GaL  539-544.    GILSON  y.  ROBINSON. 

Land  Contest.— Issuance  of  Certificate  of  Purchase  does  not  affect 
right  to  contest,  p.  542. 

To  same  effect  in  Jacobs  v.  Walker,  76  Gal.  176,  further  holding  com- 
plaint sufficient;  McFaul  v.  Pfankuch,  98  Gal.  402,  further  holding  as 
to  limitation  of  such  proceeding. 

Land  Contest. — ^Pleadings  of  each  party  must  show  his  respective 
right  to  purchase,  p.  543. 

To  same  effect  in  McKenzie  v.  Brandon,  71  Oal.  211,  fiurther  holding 
defendant  to  have  been  in  adverse  occupation;  Prentice  y.  Miller,  82 
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Gal.  573,  but  holding  allegations  admitted  by  failure  to  deny;  Jacobs 
V.  Walker,  90  Cal.  47,  sustaining  aflfidavit  and  answer,  and  defining 
"suitable  for  cultivation,"  under  amended  section  3495,  Political  Code; 
and  see  Garfield  v.  Wilson,  74  Cal.  178,  Taylor  v.  Weston,  77  Cal.  541, 
and  Anthony  v.  Jillson,  83  Cal.  300— cited  under  Dillon  y.  Saloude,  68 
Cal.  267. 

68  Cal.  545-549.    CHAS£  y.  WHITMORB. 

Estoppel. — Owner  of  Note  is  estopped  from  asserting  title  thereto 
as  against  innocent  transferee  by  clothing  another  with  apparent  title, 
p.  547. 

To  same  effect  in  Woodsum  v.  Cole,  69  Cal.  145,  but  holding  pur- 
chaser not  innocent  under  facts. 

Negotiable  Instrument  does  not  include  note  proyiding  for  attorney's 
fee  in  case  of  action  for  collection,  p.  548. 

Cited  in  Findlay  y.  Pott,  131  Cal.  386,  holding  note  subject  to  de- 
fenses of  fraud  and  failure  of  consideration;  Adams  y.  Seaman,  82 
Cal.  638,  holding  such  note  subject  to  set-off  under  facts;  Bowie  y. 
Hall,  69  Md.  436,  9  Am.  St.  Rep.  435  (cited  in  note  to  Elittermaster  y. 
Brossard,  56  Am.  St.  Rep.  422),  but  holding  such  note  good  as  between 
parties. 

68  Cal.  549-551.    PEOPLE  y.  EDSON. 

Bribery. — Indictment  for  receiving  bribe  is  sufiScient  if  substantially 
following  statute,  p.  550. 

To  same  effect  in  People  y.  Ward,  110  Oal.  373,  but  holding  indict- 
ment for  giving  bribe  insufificient,  as  not  so  following  statute.  Cited 
in  People  y.  Seeley, '137  CaL  16,  noted  under  People  y.  Markham,  64 
Cal.  157. 

68  Cal.  551-554.    PEOPLE  y.  NORTH  PACIFIC  COAST  ETC.  CO. 

Taxation. — ^Interest  is  not  recoverable  on  delinquent  taxes  In  suit 
under  section  3670,  Political  Code,  p.  553. 

To  same  effect  in  People  v.  Reis,  76  Cal.  278,  on  point  that  interest 
is  not  chargeable  on  delinquency  in  December  where  taxes  paid  before 
following  March,  and,  further,  discussing  relative  claims  of  state  and 
county  to  interest  under  section  3803;  People  v.  Central  Pacific  etc  Co., 
105  Cal.  595,  holding  five  per  oent  penalty  exclusive  except  under  last 
section  cited;  concurring  opinion  San  Bernardino  T.  8.  P.  Bd.  Cow,  118 
U.  S.  425,  construing  same  statutes. 

68  Cal.  554-559.    BROOK  y.  HORTON. 

Discontinuance  of  streets  as  highway  is  shown  by  failure  to  to  repre- 
sent them  on  subsequent  ofiScial  maps,  p.  668. 
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To  same  effect  in  People  t.  Hibernia  ete.  Society,  84  Cal.  638,  hold- 
ing inclusion  of  street  in  official  maps  evidence  of  prior  dedication 
thereof;  San  Francisco  ▼.  Burr,  108  Cal.  462,  as  to  streets  in  Laguna 
survey,  not  appearing  in  Van  Ness  map;  San  Francisco  v.  Center,  133 
Cal.  680,  but  holdift^  title  to  land  involved,  not  thereby  affected. 

Streets. — ^Alteration  operates,  without  special  order,  as  discontinu- 
ance of  such  portions  as  are  not  within  new  limits,  p.  668. 

To  same  effect  in  Vedder  v.  Marion  Co.,  28  Greg.  81,  86,  construing 
petition  for  alteration  under  local  act;  Florida  etc.  Co.  v.  Ocala  etc. 
Co.,  39  Fla.  323,  discussing  power  to  alter  street  by  abandonment,  imder 
local  statutes. 

Street  may  be  Discontinued  by  legislature  or  municipality  as  its 
agent,  p.  558. 

Cited  in  Bigelow  v.  Ballerino,  111  Cal.  666,  on  point  that  such  dis- 
continuance rests  owners  with  right  to  possession  of  land  formerly 
BO  used;  Blood  v.  McCarty,  112  CaL  564,  on  point  that  legislature  may 
authorize  supervisors  to  license  individuals  to  collect  tolls  on  public 
highway  formerly  free;  Whitsett  v.  Union  etc  Co.,  10  Colo.  247,  deny- 
ing injuncl^on  to  property -owner  where  no  special  injury  shown;  City 
Council  V.  Parker,  114  Ala.  126,  62  Am.  St.  Rep.  97,  on  point  that  legis- 
lature may  delegate  to  city  the  control  of  its  streets. 

68  Cal.  559-561.    KLUMPKE  y.  BAKER. 

Husband  and  Wife. — ^^'Granf  by  husband  to  wife  conveys  his  after- 
acquired  title  to  her  as  her  separate  property,  p.  561.  See  note  to 
Cooke  v.  Bremond,  86  Am.  Dec.  642,  on  general  subject. 

Tax  Deed  is  Void  where  assessment  is  not  made  to  true  owner  when 
known,  p.  561. 

To  same  effect  in  San  Luis  Obispo  v.  Pettit,  87  Cal.  502,  on  point 
that  assessment  is  void  if  not  made  as  prescribed  by  statute;  Gwynn 
v.  Dierssen,  101  Cal.  566,  as  to  swamp  land  assessment  to  owner  "and 
to  unknown  owners." 

68  CaL  561-566.    DILLON  y.  CENTER. 

Inconsistent  Defenses. — Admission  in  one  defense  must  be  confined 
to  that  defense,  p.  564. 

To  same  idffect  in  Miles  v.  Woodward,  116  CaL  316,  as  to  admission 
of  evidence  imder  8u<di  answer. 

68  CaL  566-568.    McGURREN  y.  GARRITT. 

■ 

Supplementary  Proceedings  are  applicable  to  cases  of  garnishment 
of  mortgage  debt,  p.  568. 
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Cited,  but  held  inapplicable,  in  Everton  v.  Parker,  3  Wash.  St  336, 
discussing  procedure  in  such  proceedings  under  local  act. 

Mortgage  passes  no  title,  p.  568. 

Cited  in  Sidney  etc.  Co.  v.  S.  Ogden  etc.  Co.,  20  Utah,  276,  noted 
under  Dutton  v.  Narschauer,  21  Cal.  609. 

68  Cal.  569-672.    BARNES  y.  MARSHALL. 

Riparian  Owner  may  erect  bulkhead  to  protect  his  property  from 
floods,  p.  571. 

Cited  in  Gulf  etc.  Co.  v.  Qark,  101  Fed.  681,  as  to  construction  of 
dikes  to  restore  current  to  original  channel.    See  note  17  Am.  Dea  566. 

68  Cal.  572-574.    PFISTER  t.  DASCEY. 

Homestead. — Actual  Residence  of  claimant  when  dedaration  filed  is 
essential,  p.  673. 

To  same  effect  in  Tromans  ▼.  Mahlmtui,  92  Cal.  7,  holding  no  such 
residence  shown. 

68  Cal.  575-576.    GRIMLET  Y.  COUNTY  OF  SANTA  CLARA. 

License  Tax. — ^Moneys  voluntarily  paid  therefor  are  not  reooverable, 
although  tax  erroneous  or  illegal,  p.  576. 

Cited  in  Rooney  v.  Snow,  131  Cal.  55,  noted  under  Brumagim  y.  Til- 
linghast,  18  Cal.  265;  Sharp  y.  Carthage,  48  Mo.  App.  30,  but  sustain- 
ing such  recovery  under  facts. 

68  Cal.  576-584.    PEOPLE  T.  McCURDY. 

Jury. — ^Misconduct  held  not  shown  by  conversation  of  juror  with 
other  persons,  p.  680. 

Cited  in  People  v.  West,  73  Cal.  347,  holding  conversations  between 
jurors  pending  trial  not  prejudicial  to  defendant. 

Instructions  must  be  construed  as  a  whole,  p.  582. 

Cited  in  State  v.  Bartmess,  33  Or.  126,  noted  under  People  v.  Doyell, 
48  Cal.  85. 

08  Cal.  584-588.    PEOPLE  y.  DE  WITT. 

Homicide. — ^Evidence  is  inadmissible  a*  to  contradictory  statements 
made  by  witness,  where  effect  would  be  to  allow  such  declarations  to 
become  independent  evidence,  p.  688. 

Cited  in  People  v.  Creeks,  141  Cal.  632,  holding  similar  evidence  im- 
properly admitted. 

68  Cal.  588-590.    HA6LE  y.  HA6LE.     S.  C.  74  Cal.  611,  613. 
Diyorce. — ^Permanent  Alimony  may  be  allowed  on  denial  of  divono 
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"Where  parties  are  living  apart  without   probability   of   reconciliation 
p.  590. 

To  same  effect  in  Peyre  y.  Peyre,  79  Oal.  338,  but  denying  such  allow- 
ance under  facts.  Cited  in  Anderson  v.  Anderson,  124  Cal.  53,  71  Am. 
8t.  Rep.  21,  granting  maintenance  imder  facts  stated. 

68  Cal.  590-592.    WILSON  t.  ATKINSON.    S.  C.  77  Cal  486,  487,  494, 
11  Am.  St.  Rep.  300,  301,  306. 

68  CaL  593-599.    THOMPSON  v.  DOAKSUM. 

Mexican  Grants — ^Indians. — ^Lands  in  possession  of  Indian  tribes  be- 
came subject  to  pre-emption  when  no  claim  presented,  p.  597. 

To  same  effect  in  Byrne  v.  Alas,  74  Cal.  640,  641,  but  ruling  aliter 
as  to  Pueblo  Indians,  and  holding  their  right  of  occupancy  preserved 
as  against  patentee,  although  no  daim  presented. 

Mezicaii  Grants — ^Presentation  of  Claim. — ^Land  passed  into  public 
domain  unless  claim  therefor,  if  inchoate,  was  not  presented  to  com- 
missioners, p.  697. 

To  same  effect  in  Galvin  y.  Palmer,  113  Cal.  52,  discussing  title  to 
Black  Point  reservation. 

EstoppeL — ^Force  of  is  no  greater  than  would  be  that  of  contract 
Including  same  subject  matter,  p.  598. 

To  same  effect  in  Raisch  v.  San  Francisco,  80  CaL  6,  on  point  that 
estoppel  cannot  cure  void  act  of  municipal  officers. 

68  CaL  599-600.    GOODNOW  y.  GSISWOLD. 

Findings  are  insufficient  when  not  specific,  p.  600. 

Cited  in  Krug  v.  Lux  etc  Co.,  129  Cal.  323,  324,  noted  under  Ladd 
T.  Tully,  51  Cal.  277. 

68  CaL  604-607.    KlfiBT  y.  SUPBSIOS  COURT. 

Prohibition  will  be  Granted  where  remedy  on  appeal  not  speedy,  p. 
605. 

To  same  effect  in  State  v.  Superior  Court,  8  Wash.  694,  granting 
writ  (see,  also,  S.  C,  cited  below,  on  former  hearing).  Cited  in  State 
y.  Guinotte,  156  Mo.  527,  applying  rule  to  certiorari,  and  granting  writ. 

Amendment  of  Complaint  cannot  be  allowed  after  affirmance  of  judg- 
ment on  appeal,  p.  606. 

To  same  effect  in  Heinlen  v.  Beans,  73  Cal.  241,  dismissing  appeal 
from  such  order  denying  motion  to  amend;  Peycke  v.  Keefe,  114  Cal. 
215,  on  point  that  judgment  cannot  be  vacated  pending  appeal  there- 
from;  State  y.  Superior  Court,  7  Wash.  236,  denying  right  of  trial 
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court  on  remand  to  modify  judgment  of  appellate  court;  Iowa  etc 
Bank  v.  Jacobson,  8  S.  Dak.  295,  applying  rule  to  filing  of  new  affi- 
davits of  publication  after  appeal  based  on  insufficiency  of  originals. 

68  Cal.  607-611.    BISHOP  y.  FITLKERTH. 

,  Indorsement  of  warehouse  receipt  passes  title  to  goods  oorered,  p. 
610. 

To  same  effect  in  Cavallaro  v.  Texas  etc.  Co.,  110  Cal.  359,  52  Am.  St. 
Rep.  102,  discussing  carrier's  liability  for  delivery  to  wrong  person; 
Sinsheimer  v.  Whitely,  111  Cal.  380,  52  Am.  St.  Rep.  193,  holding  docu- 
ment, however,  not  to  be  warehouse  receipt,  so  as  to  pass  title  by 
transfer;  Anderson  v.  Portland  etc  Co.,  37  Or.  489,  construing  local 
statutes  as  to  warehouse  receipts. 
j 
68  Cal.  618-623.    LUCAS  y.  RICHARDSON. 

1  AppeaL — ^Exclusion  of  Svidence  will  not  be  reviewed  tmleBe  ezoepted 
to,  p.  620. 

,    To  same  effect  in  Dickerson  y.  Dickerson,  108  Cal.  352. 

i 

Depositions. — ^All  essential  statutory  requirements  must  be  observed, 
p.  620. 

Distinguished  under  local  statute  in  Darby  v.  Baggerty,  2  Idaho, 
261,  Admitting  deposition  in  evidence. 

68  Cal.  623-636.    PEOPLE  y.  BUSH.    S.  C.  71  Cal.  606. 

Impeachment  of  Witnesses — Reputation. — Objection  to  form  of  ques- 
tion will  be  disregarded  unless  specific,  p.  629. 

To  same  effect  in  People  v.  Hickman,  113  Cal.  88,  where  "general" 
reputation  was  not  inquired. 

Criminal  Law. — ^View  by  Jury  in  absence  of  defendant  is  reversible 
error,  p.  634. 

To  same  effect  in  People  y.  Ix)wrey,  70  Cal.  194;  People  v.  Bush,  71 
Cal.  606,  but  permitting  such  new  in  presence  of  defendant  and  his 
attorney,  although  not  situated  in  county  of  trial;  and  see  People  v. 
Milner,  122  Cal.  184,  185,  permitting  witness  at  trial  to  accompany  and 
point  out  to  jury  the  places  referred  to  in  his  testimony;  dissenting 
opinion  People  v.  Thorn,  166  N.  Y.  301,  main  opinion,  p.  291,  denying 
main  case;  Chicago  etc.  Co.  v.  Farwell,  60  Neb.  325,  on  point  that  such 
view  is  substantive  evidence.  Distinguished  in  State  v.  Mortensen,  26 
Utah,  340,  view  of  premises  by  jury  in  absence  of  defendant  in  pros- 
ecution for  murder  is  not  error  when  defendant's  counsel  said  he  did 
not  desire  tuxsused  to  aooompany  jury. 
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68  Cal.  635-638.    EX  PARTE  LI  PROTTI. 

License  Tax  on  laundries  may  be  graded  according  to  number  of  em- 
ployees, p.  636. 

Cited  in  Ex  parte  Lemon,  143  Cal.  562,  noted  under  Ex  parte  Mount, 
66  Cal.  448;  State  v.  French,  17  Mont.  59,  sustaining  similar  tax  and 
holding  principle  of  uniformity  not  applicable  to  licenses. 

68  CaL  638-641.    MATTHEWS  y.  SUPERIOR  COURT. 

Disqualification  of  Judge. — Substitute  from  another  county  may  set- 
tle statement  in  his  own  county,  p.  640. 

Cited  in  Farleigh  ▼.  Kelly,  24  Mont.  372,  375,  as  to  similar  procedure 
nnder  local  statutes. 

Certiorari  will  Lie  from  order  declining  to  exercise  jurisdiction  In 
matter  within  jurisdiction,  p.  641. 

To  same  effect  in  Carlson  t.  Superior  Court,  70  Cal.  631,  as  to  order 
arbitrarily  dismissing  justice's  appeal  taken  on  questions  of  law. 

68  Cal.  642-644.    HORTON  y.  DOMINGUEZ. 

Findings  without  Issues. — Question  is  not  reylewable  on  appeal  un- 
less evidence  supporting  such  findings  was  objected  to,  p.  643. 

Cited  in  MoDougald  v.  Hulet,  132  Cal.  163;  Krasky  v.  Wollpert,  134 
Cal.  343,  and  Beardsley  r,  Clem,  137  Cal.  332,  sustaining  findings  ac- 
cordingly; Dobbs  y.  Purington,  136  Cal.  71,  on  point  that  one  defendant 
cannot  complain  of  omission  of  findings  on  issues  presented  by  his 
oodefendant;  Ortega  y.  Cordero,  88  Cal.  226,  228,  but  holding  no  estoppel 
shown  under  facts  where  findings  contradicted  admissions  in  plead- 
ings; and  see  as  to  confiict,  concurring  opinion  Churchill  y.  Baumann, 
06  Cal.  547;  Illinois  etc.  Bank  y.  Pacific  etc.  Co.,  116  CaL  297,  applying 
rule  to  sufficiency  and  construction  of  pleading. 

68  CbiL  644-645.    HOYT  y.  NEVADA  ETC.  CO. 

Common  Carrier  is  Liable  as  warehouseman  for  negligence  in  that 
character,  although  sued  as  oonunon  carrier,  p.  645. 

To  same  effect  in  Oavallaro  y.  Texaa  etc.  Co.,  110  CaL  361,  52  Am. 
St  Bep.  103,  aa  to  nuadeliyery  of  goods  oarried  and  warehoused. 


VOIiUMB  liXIX. 


00  Cal.  1-32.    IN  RE  BUCKLEY. 

Supreme  Court  has  oonstiiutional  right  of  Belf-protection,  p.  18  (dis- 
senting opinion). 

To  same  effect  in  In  re  Neagle,  14  Sawy.  269,  justifying  homicide 
by  deputy  marshal  for  attack  on  supreme  justice. 

69  Gal.  32-67.    Ilf  RE  COWDERY.    58  Am.  Rep.  545;  see  In  re  Whitte- 
more,  69  Gal.  67,  68,  decided  on  same  facts. 

Attorney  and  Client. — ^Latter  may  object  to  former's  disclosure  of 
information  confidentially  given  pending  such  relation,  p.  50. 

To  same  effect  in  Weidekind  v.  Water  Go.,  74  Gal.  389,  5  Am.  St. 
Rep.  447,  reversing  judgment  for  court's  refusal  to  prohibit  former  at- 
torney from  acting  for  adversary  on  subsequent  trial;  State  v.  Hal- 
stead,  73  la.  381,  reversing  conviction  when  former  attorney  for  defend- 
ant acted  as  prosecutor. 

Attorney  may  be  Disbarred  for  accepting  retainer  not  to  be  engaged 
in  certain  cases  formerly  prosecuted  by  him  as  county  attorney,  p.  65. 

To  same  effect  in  In  re  O ,  73  Wis.  621,  disbarring  attorney  under 

facts  stated;  and  In  re  Boone,  83  Fed.  Rep.  952,  953,  ruling  similarly. 
Note  citations:  In  re  Philbrook,  45  Am.  St.  Rep.  82,  on  unprofessional 
conduct. 

Punishment  on  Disbazment. — Suspension  for  six  months  decreed  under 
facts,  p.  65.  See  note  to  State  v.  Kirke,  95  Am.  Dec.  340,  on  general 
subject. 

General  Citation. — ^In  re  Jones,  70  Vt.  87. 

69  Gal.  67-68.    IN  RE  WHITTEMORE. 
Attorney  May  be  Disbarred  for  unprofessional  conduct,  p.  68. 

To  same  effect  in  In  re  O ,  73  Wis.  621,  and  note  In  re  Philbrook, 

45  Am.  St.  Rep.  82,  cited  under  In  re  Gowdery,  supra. 
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69  Cal.  71-73.    SIMPLE  v.  CONWAY. 

New  Trial. — ^Notice  of  Intention  to  move  for  "rehearing  or  new  trial" 
is  sufficient,  p.  72. 

To  same  effect  in  Heinlen  ▼.  Heilbron,  71  Cal.  559,  sustaining  form. 
of  notice. 

Appeal  is  Promatiire  if  taken  before  entry  of  judgment  appealed 
from,  p.  72. 

Cited  in  concurring  opinion  in  Estate  of  More,  143  Cal.  500,  noted 
under  McLaughlin  v.  Doherty,  54  Cal.  519;  Tyrrell  v.  Baldwin,  72  Cal. 
192,  denying  motion  to  dismiss  where  notice  filed  on  day  of  entry  of 
judgment,  although  served  on  previous  day;  Durant  v.  Comegys,  2 
Idaho,  811,  35  Am.  St.  Rep.  268,  holding  entry  of  order  for  judgment 
insufficient. 

69  Cal.  73-76.    SAN  FRANCISCO  ▼.  DUNN. 

Indigent  Personar— State  Aid. — Section  22,  article  4,  of  constitution 
became  self -executing  on  making  of  appropriation,  p.  74. 

To  same  effect  in  Yolo  v.  Dunn,  77  CaL  135,  further  holding  counties 
not  subject  to  provisions  of  Stats.  1883,  p.  380,  regarding  private  in- 
stitutions; Ingram  v.  Colgan,  106  Cal.  119,  46  Am.  St.  Rep.  225,  dis- 
cussing state  liability  under  act  as  to  bounty  for  coyote  scalps;  Orange 
Co.  V.  Los  Angeles  Co.,  114  Cal.  395,  discussing  conflicting  rights  to 
such  moneys  on  creation  of  new  county;  State  v.  Mason,  153  Mo.  59, 
holding  no  further  appropriation  necessary  under  local  statutes  for 
payment  of  salaries. 

69  CaL  75-79.    RAGGETT  v.  DUNN. 

Legislative  Appropriation  must  be  made  before  controller  can  be 
obliged  to  draw  warrant  for  daim,  p.  77. 

To  same  effect  in  ProU  v.  Dunn,  80  Cal.  225  (cited  in  cote,  22  Am. 
St.  Rep.  642),  but  sustaining  mandamus  and  holding  appropriation  made 
by  Stats.  1889,  p.  149,  as  to  state  mining  bureau.  Note  citations:  C&rr 
V.  State,  22  Am.  St.  Rep.  638,  639,  on  general  subject. 

69  CaL  79.    HALL  y.  SUPERIOR  COURT. 

Probate  Claim. — ^Affidavit  held  sufficient,  p.  79. 

Cited  in  Griffith  v.  Lewin,  129  Cal.  598,  holding  substantial  compliance 
with  statute  sufficient. 

69  CaL  80-83.     RANDALL  y.  HUNTER. 

Notice  of  Appeal.— "Adverse  Party"  is  one  whose  interests  would  bo 
affected  by  reversal  or  modification,  p.  82. 
To  same  effect  in  In  re  Cftstle  Dome  etc.  Co.,  79  CaL  249,  holding  ser- 
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Tice  necessary  on  defaulting  respondent  in  appeal  by  petitioners  from 
dismissal  of  petition  in  involuntary  insolvency;  Hinkel  v.  Donohue,  88 
Cal.  598,  ruling  similarly  as  to  appeal  from  judgment  of  dismissal  by 
certain  defendants  who  had  filed  cross-complaints;  and  Vincent  r.  Col- 
lins, 122  Cal.  390,  holding  service  necessary  on  assignee  in  insolvency 
of  appealing  mortgagor;  Blyth  v.  Swenson,  15  Utah,  358,  holding  cer- 
tain oodefendants  not  "adverse  parties";  Aulbaoh  v.  Dahler,  4  Idaho, 
625,  526,  following  rule. 

Notice  of  AppeaL — ^"Adverse  Party"  does  not  include  defaulting  code- 
fendant  against  whom  judgment  was  rendered,  p.  82. 

To  same  effect  in  Jackson  v.  Brown,  82  Cal.  277,  under  similar  facts; 
Kenney  v.  Parke,  120  Cal.  25,  as  to  action  to  quiet  title  when  judgment 
against  each  defendant  is  several  and  independent. 

Partnership. — ^Judgment  may  be  rendered  against  defaulting  copart- 
ner, although  in  favor  of  other  on  trial,  p.  82. 

To  same  effect  in  Bailey  etc.  Co.  v.  Hall,  110  Cal.  492,  as  to  action 
on  firm  note,  construing  section  578,  Code  of  Civil  Procedure. 

69  CaL  88-106.    IN  RE  GUERRERO. 

Hnnicipal  Charters  were  not  abrogated  by  adoption  of  new  constitu- 
tion, p.  92. 

To  same  effect  in  People  ▼.  Baboook,  114  Cal.  663,  as  to  Consolida- 
tion Act  of  San  Francisco. 

Municipal  Charters. — ^Legislature  can  alter  by  general  but  not  by 
special  laws,  since  new  constitution,  p.  92. 

To  same  effect  in  Huntington  v.  Nevada,  75  Fed.  Bep.  61,  sustaining 
aete  as  to  bond  issues  by  cities. 

Municipal  Ordinance  Requiring  Liquor  Licenses  is  valid,  although 
declaring  its  violation  a  misdemeanor,  p.  94. 

To  same  effect  in  Ex  parte  McNally,  73  Cal.  634,  sustaining  similar 
ordinance;  Monterey  v.  Abbott,  77  Cal.  542,  as  to  business  licenses, 
but  holding  defendant  not  liable  for  license  fee  where  no  license  taken 
out;  Flanigan  v.  Sierra  Co.,  122  Fed.  26,  holding  California  decisions 
sustaining  validity  of  county  ordinances  imposing  license  taxes  enacted 
pursuant  to  statutes  of  California  of  1897,  page  465,  are  binding  on 
federal  courts. 

Municipal  Ordinance. — ^Reasonableness  will  be  presumed,  unless  con- 
trary appears  on  their  face,  p.  95. 

To  same  effect  in  Merced  v.  Fleming,  111  Cal.  61,  rejecting  evidence 
to  show  unreasonableness  of  ordinance  prescribing  liquor  licenses;  Coun- 
ty V.  Eikenberry,  131  CaL  468,  noted  under  Ex  parte  Hurl,  49  Cal.  557. 

Municipal  Ordinance  aa  to  liquor  licenses  is  not  invalid  because  mak- 
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ing  issue  thereof  conditional  on  obtaining  of  permit  from  police  com- 
missioners, p.  98. 

To  same  effect  in  In  re  Bickerstaff,  70  Oal.  40,  holding  similar  con- 
ditions valid  and  reasonable;  Denniger  v.  Recorder's  Court,  145  Cal. 
637,  upholding  ordinance  of  city  of  fifth  class  regulating  gas  rates; 
In  re  Flaherty,  105  Cal.  664,  where  beating  of  drums  was  prohibited 
unless  by  permission  of  president  of  trustees. 

Municipal  Ordinances. — ^Hayor  may  be  made  ex-officio  judge  of  court 
wherein  violation  tried,  p.  100. 

To  same  effect  in  Ex  parte  Bar  Association,  92  Ala.  119,  on  point 
that  taxpayer  may  act  as  judge  or  juror  in  case  wherein  town  was 
party;  and  see  City  v.  Railroad  Co.,  149  Ind.  183,  discussing  validity 
of  appointment  of  commissioners  by  judge;  Montgomery  County  v. 
Cochran,  116  Fed.  1001,  local  prejudice  authorizing  removal  to  federal 
court  of  action  by  county  on  bond  of  treasurer,  whose  surety  was  non- 
resident surety  company,  shown,  where  there  was  question  of  respon- 
sibility between  treasurer  and  board  of  revenue  and  there  was  preju- 
dice against  treasurer. 

69  Cal.  105-112.    LEVY  v.  WILSON. 

Prohibition  will  not  Lie  as  to  matters  reviewable  and  remediable  on 
appeal,  p.  107. 

To  same  effect  in  Havemeyer  v.  Superior  Court,  84  Cal.  398;  18  Am. 
St.  Rep.  239,  but  granting  writ  on  order  appointing  receiver  where 
relief  by  appeal  not  adequate;  Strouse  v.  Police  Court,  85  Cal.  50  (cited 
in  Agassiz  v.  Superior  Court,  90  Cal.  105),  denying  writ  as  to  threatened 
trial  by  court  of  matter  beyond  its  jurisdiction;  Bruner  v.  Superior 
Court,  92  Cal.  253,  262,  but  distinguishing  and  explaining  main  case 
and  granting  writ  as  to  proceedings  under  indictment  found  by  invalid 
grand  jury;  and  see  dissenting  opinion  Eastham  v.  Holt,  43  W.  Va. 
628,  construing  local  statutes. 

Indictment  is  Invalid,  and  confers  no  jurisdiction,  where  grand  jury 
was  not  properly  constituted,  p.  108. 

To  same  effect  in  Bruner  v.  Superior  Court,  92  Cal.  249,  252,  255, 
260,  265,  270,  further  granting  prohibition  from  proceedings  thereunder. 

Grand  Jury. — Special  Venire  may  issue  to  body  of  county,  although 
names  in  jury  box  not  exhausted,  p.  111. 

To  same  effect  in  People  v.  Vincent,  95  Cal.  427;  and  People  v.  Dur- 
rant,  116  Cal.  195,  as  to  trial  jury;  and  on  same  point.  People  v.  Sehom, 
116  Cal.  509,  where  such  venire  summoned  by  elisor  through  disqualifi- 
cation of  regular  officials.  Note  citations:  Commonwealth  v.  Green, 
12  Am.  St.  Rep.  903,  on  general  subject. 

Grand  Jury.— Impanelment  of  held  valid  and  regular,  p.  111. 
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To  same  effect  in  In  re  Gannon,  69  Cal,  543,  as  to  same  jury  and 
holding  further  as  to  punishment  for  refusal  to  testify  before  it; 
United  States  v.  Jones,  69  Fed.  Rep.  976,  as  to  excusing  of  grand  jurors 
where  jury  as  selected  was  impartial. 

69  Gal.  112-119.    GIRDNEP  ▼.  BESWICK. 

Notice  of  Intention  to  Hove  for  New  Trial  is  not  part  of  record  on 
appeal,  p.  115. 

To  same  effect  in  Dominguez  t.  Mascotti,  74  Gal.  270,  but  holding 
motion  properly  denied  where  record  does  not  show  giving  or  waiver 
of  notice;  but  see  this  case  overruled  herein;  Pico  v.  Cohn,  78  Cal.  387, 
citing  main  case,  p.  385;  Randall  v.  Duff,  79  Cal.  123,  on  point  that 
snch  notice  may  appear  from  order  denying  motion;  King  v.  Pony  G. 
MiTi.  Co.,  28  Mont.  84,  following  rule;  Perego  v.  Dodge,  9*  Utah,  6, 
applying  rule  also  to  affidavits  thereon  and  court  minutes.  Distin- 
guished under  local  statutes  in  Arnold  v.  Sinclair,  12  Mont.  259. 

New  TriaL — ^Notice  of  Intention  will  be  presumed  in  time,  unless 
record  shows  otherwise,  p.  116. 

To  same  effect  in  Randall  v.  Duff,  79  Gal.  124,  further  cited  above. 

New  Trial — ^Notice  of  Intention. — Giving  or  waiver  of  will  be'  pre- 
sumed where  statement  settled  and  motion  heard  without  objection, 
p.  119  (concurring  opinion). 

To  same  effect  in  Cockrill  v.  Hall,  76  Gal.  194,  under  similar  facts. 

Note. — ^Reference  to  above  case  at  68  Gal.  487,  is  to  prior  dedsion, 
7  West  Coast  Rep.  511. 

09  Gal.  122-128.    WRIGHT  v.  SEYMOUR. 

Mexican  Grant. — ^Patent  from  United  States  is  conclusive  as  to  extent 
of  grant,  p.  128. 

To  same  effect  in  De  Guyer  v.  Banning,  91  Gal.  402,  holding  such 
patent  to  control  decree  of  confirmation. 

69  Gal.  129-133.    MARTIN  v.  WARD. 
Verdict  May  be  Directed  where  evidence  not  conflicting,  p.  132. 

To  same  effect  in  Bank  v.  Telegraph  Co.,  20  Mont.  394;  63  Am.  St. 
Rep.  635,  on  point  that  only  questions  of  law  are  raised  where  no  con- 
flict as  to  facts. 

69  Gal.  133-142.    PFISTER  v.  WADE. 

General  Demurrer  will  not  lie  where  pleading  merely  defective  in 
form  of  allegations,  p.  137. 

To  same  effect  in  Stiles  v.  Guthrie,  3  Okl.  36,  applying  rule  to  joint 
demurrer  where  complaint  good  as  to  same  defendant. 
Notes  GaL  Rep.— 216. 
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Amendments  to  Pleadings. — ^Admissions  in  original  pleadings  cannot 
be  introduced  in  evidence,  p.  138. 

Cited  in  Welsh  v.  Bardshar,  137  Cal.  155,  noted  under  Gilmsji  v.  Cos- 
grove,  22  Cal.  358;  Ralphs  v.  Hensler,  114  Cal.  199,  as  to  amend- 
ment of  answer;  Mahoney  v.  Butte  etc.  Co.,  19  Mont.  382,  where  count 
of  complaint  abandoned  by  replication. 

Appeal. — ^Party  obtaining  reversal  on  his  appeal  cannot  prevent  non- 
appealing  codefendant  from  participating  in  new  trial,  p.  140. 

Cited  in  Kent  ▼.  San  Francisco  Sav.  Union,  130  Cal.  408,  as  to  new 
trial  granted  on  lienholder's  application,  incidentally  affecting  other 
defendants. 

69  Cal.  142-145.    WOODSUM  y.  COLS. 

Notes. — ^Plaintiff  in  acticm  must  be  legal  owner  and  entitled  to  pes- 
session,  p.  145. 

Cited  in  Dover  v.  Pittsburg  Oil  Co.,  143  Gal.  505,  holding  owner  of 
stock  certificate  estopped  under  facts  stated  to  deny  agency  of  another 
as  against  bona  fide  purchasers  for  value;  Harron  ▼.  Cole^  26  Neb.  706, 
but  held  inapplicable  imder  facts. 

69  Ce.\.  146-149.    HAHN  v.  6ARRATT. 

Trespassing  Cattle.— <^ommon-law  Rule  as  to  owner's  liability  fa  not 
in  force  here,  p.  147. 

To  same  effect  in  Merritt  v.  Hill,  104  Oal.  185,  holding  owner  not 
liable  for  injuries  to  unfenced  land,  unless  instigated  or  dona  with 
notice  to  him. 

69  Cal.  149-152.    IN  R£  HANG  KIE. 

Municipal  Ordinance  restricting  conduct  of  laundries  to  designated 
limits,  is  constitutional,  p.  152. 

Cited  in  In  re  Hong  Wah,  82  Fed.  Rep.  625,  626,  discussing  its  c(mfiiet 
with  federal  and  other  state  decisions. 

69  Cal.  153-155.     HOWELL  y.  STETEFELDT  ETC.  CO. 

Change  of  Venue  must  be  granted  to  substituted  defendant,  if  en- 
titled,  notwithstanding  waiver  by  his  predecessor,  p.  154. 

Distinguished  in  Savings  Bank  v.  National  Bank,  101  Iowa,  686;  63 
Am.  St.  Rep.  401,  denying  motion  of  voluntary  intervenor. 

69  Cal.  155-160.    COLTON  v.  ONDSRDONK.    68  Am.  Rep.  666. 

Executrix  is  barred  by  judgment  recovered  by  her  as  individual  de- 
visee for  trespass  on  estate  property,  p.  167. 
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Cited  in  Donefelser  r.  Heyl,  7  Kan.  App.  610,  holding  lier  bound  as 
devisee  by  judgment  against  her  as  executrix. 

Trespass  will  Lie  for  damages  sustained  by  blasting  on  adjoining 
property,  p.  159. 

Approved  in  Cary  y.  Morrison,  129  Fed.  181,  following  rule;  Smith  ▼. 
Day,  86  Fed.  Rep.  69,  but  holding  excavators  not  liable  if  ordinary 
care  used;  Simmons  v.  McConnell,  86  Va.  499,  discussing  instructions 
in  action  for  death  from  quarry  blast.  Note  citations:  Powder  Co.  v. 
Teamey,  19  Am.  St.  Rep.  39,  on  gunpowder  as  nuisance. 

General  Citation.— Kansas  City  eta  R.  Co.  ▼.  Menyer,  59  Kan.  694. 

60  CaL  160-169.    HALS  y.  AKSRS.    S.  C.  182  U.  S.  at  562,  where  writ 
of  error  dismissed. 

Mexican  Grants.— 'Third  Persons"  under  act  of  1851,  were  those 
whose  note  definitely  accrued  before  treaty,  p.  166. 

To  same  effect  in  Phelan  v.  Poyoreno,  74  Gal.  452,  on  point  that 
holders  of  perfect  titles  need  not  present  claims  for  confirmation. 

69  C^  180-184.    PSOPL£  y.  WONG  AH  FOO. 

Alibi — ^Instructions  as  to  evidence  thereof  held  not  erroneous  as 
instruction  on  facts,  p.  182. 

To  same  effect  in  People  v.  Lee  Gam,  69  Cal.  554,  sustaining  similar 
instructions  as  not  being  instructions  on  weight  of  evidence;  and  Peo- 
ple V.  Levine,  85  CaL  48;  and  Ware  v.  State,  59  Ark.  393,  ruling  simi- 
larly. Note  citations:  Sharp  v.  State,  14  Am.  St.  Rep.  41,  42,  on  gen- 
eral subject. 

Instructions. — Caution  as  to  evidence  of  relatives  is  proper,  p.  183. 

To  same  effect  in  People  v.  Bush,  71  CaL  606,  as  to  evidence  of  de- 
fendant's nieces. 

69  CaL  184-187.    PEOPLE  y.  MOODT. 

Criminal  Law. — Conviction  cannot  be  had  without  due  arraignment 
and  plea,  p.  185. 

Cited  in  Barker  v.  State,  54  Neb.  57,  as  to  conviction  under  amended 
information. 

Indictment  cannot  charge  commission  of  crime  as  of  date  after  its 
filing,  p.  185. 

Cited  in  People  v.  Miller,  137  CaL  644,  noted  under  People  v.  Sheldon, 
68  CaL  434. 

60  Cal.  188-195.    THRIFT  y.  DELANET. 

Judgment  in  Ejectment  is  condusive  as  to  matters  litigated  between 
parties  and  their  privies,  p.  191. 
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Cited  in  Kline  v.  Mohr,  142  Cal.  677,  applying  principle  of  res  adjudi- 
cata  under  facts  stated;  Johnson  v.  Vance,  86  Cal.  113,  but  holding 
judgment  no  bar  as  to  land  not  included  therein,  although  sued  for. 

Public  Lands. — ^Title  does  not  vest  in  claimant  until  land  proved  up 
and  paid  for,  p.  393. 

To  same  effect  in  Stone  v.  United  States,  64  Fed.  Rep.  676,  discuss- 
ing liability  of  purchaser  of  timber  cut  therefrom;  Higgins  y.  Board, 
94  Ala.  390,  holding  claimant  to  haye  no  rights  as  against  patentee, 
under  facts;  Lovell  y.  Wall,  31  Fla.  79,  holding  homestead  to  have 
acquired  no  title  under  facts  stated. 

Judgment  in  Ejectment  is  no  Bar  as  against  assertion  by  defendant 
of  subsequently  acquired  title  to  land,  p.  194. 

To  same  effect  in  Merriam  y.  Bachioni,  112  Cal.  196,  holding  such 
judgment  inoperative  to  control  land  department  in  issuance  of  patent 
or  to  control  it  when  issued;  Breon  v.  Robrecht,  118  Cal.  471;  62  Am. 
St.  Rep.  248,  but  holding  title  by  possession  not  so  assertable  under 
facts;  Rupert  v.  Jones,  119  Cal.  112,  on  point  that  execution  sale  of 
pre -emptor's  possessory  title  will  not  pass  patent  title  acquired  subse- 
quently to  judgment  lien;  Barrell  y.  Title  etc.  Co.,  27  Oreg.  86,  holding 
estoppel  to  run  from  judgment  and  not  commeneement  of  action. 

69  Cal.  196-199.    SKINNER  y.  HALL. 

Homestead  may  be  Declared  on  property  partially  rented  out,  p. 
198. 

Cited  in  Estate  of  Levy,  141  Cal.  660,  noted  under  Ackley  v.  Cham- 
berlain, 16  Cal.  181;  Heathman  v.  Holmes,  .94  Cal.  294,  holding  homestead 
not  lost  where  claimant  built  addition  for  hotel  purposes;  In  re  Ogbum, 
105  CaL  98,  ruling  similarly  where  building  partly  used  for  business 
purposes  of  spouses. 

69  Cal.  202-207.    WEYL  y.  SONOMA  VALLEY  ETC.  CO. 

Notice  of  Appeal  held  sufficiently  explicit  as  to  subject  matter,  p. 
203. 

Cited  in  Paul  y.  Cragnaz,  26  Nev.  310,  ruling  similarly  as  to  misstate- 
ment of  date  of  order  appealed  from. 

Streets. — ^Use  by  Steam  Railroad  is  imlawful,  imless  compensation 
made  to  abutting  owner,  and  ejectment  will  lie  therefor,  p.  206. 

To  same  effect  in  Finch  v.  Riverside  etc.  Co.,  87  Cal.  698,  602,  bat 
ruling  aliter  as  to  construction  of  street  railway  under  municipal  fran- 
chise, but  only  where  properly  constructed.  Distinguished  in  Mont- 
gomery y.  Santa  Ana  etc.  Co.,  104  Cal.  196,  197;  43  Am.  St.  Rep.  98,  90, 
denying  ejectment  by  abutting  owner  for  use  of  street  by  steam  rail- 
road imder  municipal  franchise,  without  such  oompensatioiL 
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New  Trial — ^Insufficiency  of  Evidence^ — Notice  must  specify  particu- 
lars, where  motion  made  on  minutes,  p.  204. 

To  same  effect  in  Neale  v.  Depot  etc.  Co.,  94  OaL  428,  holding  motion 
properly  denied  therefor. 

69  CaL  207-215.    SATRE  ▼.  CITIZENS'  GAS  LIGHT  ETC.  CO. 

Corporate  Stock. — Assessment  and  sale,  though  invalid,  may  be  vali- 
dated by  acquiescence  of  holder,  p.  213. 

To  same  effect  in  Green  v.  Abietine  etc.  Co.,  96  Gal.  330,  holding  sale 
of  reserved  stock  below  par  as  fully  paid  up,  ratified  by  acquiescence  of 
all  stockholders.  Approved  in  Hatch  v.  Lucky  Bill  Min.  Co.,  25  Utah, 
419,  stockholders  of  mining  corporation  whose  stock  sold  under  void 
assessments,  but  who,  with  knowledge  of  irregularity,  failed  to  object 
for  more  than  ten  months  after  sale,  are  estopped  from  setting  up 
invalidity  against  innocent  purchasers. 

69  Cal.  215-216.    PEOPLE  y.  KEWEN. 

Hastings  College. — Statutes  with  reference  to,  construed,  p.  215. 

Cited  in  Estate  of  Boyer,  123  Cal.  619;  noted  under  Foltz  v.  Hoge,  54 
Gal.  28. 

69  CaL  217-222.    CROSS  y.  KITTS.    58  Am.  Rep.  558,  and  note. 

Percolating  Waters  belong  to  owner  of  freehold,  p.  222. 

Cited  in  Vineland  Irr.  Dist.  v.  Azusa  Irr.  Co.,  126  Cal.  494,  and  Copper 
King  V.  Wabash  etc.  Co.,  114  Fed.  992,  noted  under  Hanson  v.  McCue, 
42  Cal.  303;  but  see  Katz  v.  Walkinshaw,  141  Cal.  129,  130,  132,  holding 
the  law  unsettled  in  this  state  as  to  the  question  of  absolute  owner- 
ship of  such  waters;  Painter  v.  Pasadena  etc.  Co.,  91  Cal.  82,  sustaining 
grant  of  right  reserved  to  take  away  such  water  from  marsh  land. 

Percolating  Waters  Forming  Stream  may  be  appropriated  or  acquired 
by  grant,  p.  222. 

To  same  effect  in  Ely  v.  Ferguson,  91  Cal.  190,  as  to  spring  on  un- 
surveyed  public  land;  Boyle  v.  San  Diego  etc  Co.,  46  Fed.  Rep.  711, 
holding  waters  in  stream  to  pass  by  grant  as  against  subsequent  grant 
of  land.  Approved  in  Brosnan  v.  Harris,  39  Or.  160,  prior  appropriator 
of  spring  is  as  much  protected  as  appropriator  of  waters  of  stream. 
Note  citations:  Bloodgood  v.  Ayers,  2  Am.  St.  Rep.  447,  on  general 
subject. 

69  CaL  223-225.    MARSHALL  y.  DUNN. 

Controller  Cannot  Draw  Warrant  except  upon  unexhausted,  specific 
appropriation,  p.  225. 

To  same  effect  in  ProU  y.  Dunn,  80  Cal.  225,  and  notes  to  Carr  y. 
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State,  22  Am,  St.  Rep.  638,  639,  642.  CSted  under  Raggett  y.  Dunn, 
69  Cal.  76;  State  v.  Kenney,  9  Mont.  397,  denying  mandamus  against 
auditor  where  no  appropriation  made. 

69  Cal.  226-239.    PSOPLE  v.  TRBADWELL. 

Embezzlement. — ^Attorney  is  Estopped  to  deny  receipt  of  moneys  as 
agent  when  ostensibly  so  collected,  p.  235. 

To  same  effect  in  People  ▼.  Royoe,  106  Cal.  187,  188,  as  to  plea  by 
defaulting  society  treasurer  that  society  was  not  entitled  to  moneys 
and  he  had  no  authority  to  receive  them;  People  ▼.  Leonard,  106  CaL 
310,  as  to  plea  by  corporate  manager  that  it  was  not  legally  incor- 
porated. Note  citations:  Calkins  y.  State,  98  Am.  Dec  132-158,  on 
various  points  under  general  subject. 

Embezzlement. — ^Information  for  held  sufficient,  p.  237. 

To  same  effect  in  People  y.  January,  77  Cal.  182,  sustaining  similar 
indictment  under  section  508,  Penal  Code;  People  y.  Cobler,  108  CaL 
541,  ruling  similarly  as  to  allegation  of  kind  and  amount  of  money 
embezzled;  State  y.  Turner,  10  Wash.  97,  although  no  specific  allega- 
tions as  to  nature  of  trust  relation,  and  on  same  point,  Webb  y.  York, 
79  Fed.  Rep.  621;  49  U.  S.  App.  172,  on  extradition  proceedings;  and  see 
Moore  y.  United  States,  160  U.  S.  275,  but  holding  indictment  insuffi- 
cient under  federal  statute. 

Refusal  to  stop  district  attorney  from  reading  from  law  books  in 
argument  is  not  error,  if  court  afterwards  instructs  jury  to  disregard 
such  extracts,  p.  238. 

Approved  in  Meyer  y.  Foster,  147  CaL  171,  applying  rule  in  action 
on  note. 

Witness— Talsus  in  Uno."— Willful  falsehood  need  not  be  shown,  p. 
238. 

To  same  effect  in  People  y.  Flynn,  73  CaL  516,  on  point  that  such 
falsehood  need  not  have  been  as  to  material  point;  and  on  same  point. 
People  Y.  Ah  Sing,  95  Cal.  656;  O'Rourke  y.  Vennekohl,  104  Cal.  256; 
and  People  y.  Colvin,  118  Cal.  352,  sustaining  instruction  in  language  of 
statute;  People  y.  Howard,  111  Cal.  655,  but  holding  erroneous  an  in- 
struction imposing  duty  of  rejection  as  matter  of  law;  People  v. 
Luchetti,  119  Cal.  508,  sustaining  instruction  inserting  ''willfully"; 
People  Y.  Lon  Yeck,  123  Cal.  247,  approving  instruction.  Note  citations: 
Sharp  v.  State,  14  Am.  St.  Rep.  45,  on  instructions  upon  facts. 

69  CaL  241-243.     IN  RE  SCHEDEL. 

Undertaking  on  Appeal. — ^Three  hundred  dollar  bond  operates  as  ^^ay 
on  appeal  by  legatee  from  decree  of  distribution,  p.  243. 

Cited  in  dissenting  opinion  in  Credits  Com.  Co.  v.  Superior  Court,  140 
Cal.  87;  Rohrbacher  v.  Superior  Court,  144  CaL  633,  ruling  similarly 
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to  appeal  by  pledgor  from  judgment  foreclosing  oollateral  seoority; 
Bom  V.  Horstman,  80  Oal.  453,  ruling  similarly  as  to  judgment  not  re- 
quiring any  act  of  appellants;  Pennie  v.  Superior  Court,  89  CaL  32,  as 
to  appeal  from  order  granting  family  allowance  to  another;  In  re 
Woods,  94  Csl.  567,  as  to  appeal  order  appointing  administrator  after 
contest;  McOallion  v.  Hibernia  etc.  Society,  98  Cal.  444,  445,  as  to  appeal 
from  judgment  in  proceedings  on  interpleader;  and  see  Braithwaite  ▼. 
Jordan,  5  K.  Dak.  230,  discussing  and  construing  local  statutes. 

69  Cal.  244.     SANKEY  v.  LEVY. 

Mandamus  will  not  lie  to  correct  errors,  p.  244. 

Cited  in  Kerr  v.  Superior  Court,  130  CaL  186,  noted  under  People 
y.  Sexton,  24  Cal.  78. 

69  CaL  244-246.    IN  RE  BOWMAN. 

Insolvent  Homestead  may  be  decreed  out  of  any  property  whether 
resided  upon  or  not,  p.  245. 

To  same  effect  in  In  re  Sharp,  78  CaL  484,  485,  as  to  probate  home- 
stead, where  property  previously  used  for  business  purposes  exclusively. 
Cited  in  Estate  of  Gallagher,  134  Cal.  97,  noted  imder  Estate  of  Busse, 
35  CaL  310. 

69  Cal.  247-251.    ROSS  ▼.  SEDGWICK. 

Fraudulent  Conyeyances — ^Preferences. — Sale  in  consideration  of  exist- 
ing debt  is  valid,  although  other  creditors  hindered  thereby,  p.  250. 

To  same  effect  in  Tudor  v.  De  Long,  18  Mont.  501,  as  to  conveyance 
to  debtor's  surety,  in  further  consideration  of  assumption  of  other 
debts;  Hunt  v.  Hammel,  142  Cal.  459,  noted  under  Stevens  v.  Irwin, 
15  Cal.  503;  Vansickle  v.  Wells,  105  Fed.  24,  noted  under  Wheaton  v. 
Neville,  19  Cal.  42.  Note  citations:  State  v.  Mason,  34  Am.  St.  Rep. 
397,  on  general  subject. 

69  Cal.  251-255.    THORNE  y.  FINN. 

New  TriaL — ^Notice  of  Decision  is  waived  by  moving  for  new  trial, 
p.  254. 

To  same  effect  in  Gray  v.  Winder,  77  Cal.  527,  holding  notice  waived 
by  proceedings  in  court  based  on  actual  knowledge  of  decision.  Cited 
in  Mallory  v.  See,  129  CaL  359,  holding  written  notice  essential,  unless 
properly  waived;  Maurin  y.  Cames,  80  Minn.  526,  but  holding  waiver 
not  shown. 

New  TriaL — ^Motion  cannot  be  renewed  after  ruling  thereon,  p.  254. 

Cited  in  Anglo  etc.  Corp.  v.  Ross,  123  Cal.  521,  but  held  inapplicable 
where  first  motion  was  irregularly  made. 

General  Citation. — ^Burlock  v.  Shupe,  5  Utah,  433. 
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69  Gal.  256-454.    LUX  ▼.  HAGGIN. 

Appeal. — ^Rehearing  in  Bank  may  be  had  of  cause  originally  heard 
in  bank,  p.  255. 

To  same  effect  in  In  re  Jessup,  81  Cal.  461,  where  facts  of  main 
case  stated. 

Estoppel  cannot  Exist,  unless  party  is  ignorant  of  legal  rights  and 
has  no  means  of  ascertainment,  p.  266. 

To  same  effect  in  Murphy  v.  Clayton,  113  Cal.  160,  holding  estoppel 
not  shown  by  facts;  Smyth  v.  Neal,  31  Oreg.  113,  holding  no  estoppel 
shown  as  to  priority  of  appropriation  of  water;  Coffelt  y.  Bank,  52 
Kan.  603,  holding  no  estoppel  to  exist  except  as  to  parties  and  privies. 

Limitations. — Section  343,  Code  of  Civil  Procedure,  applies  as  well 
to  action  in  equity  as  at  law,  p.  267. 

To  same  effect  in  Dore  v.  Thomburgh,  90  Cal.  67;  25  Am.  St.  Eep. 
101,  as  to  action  on  foreign  judgment.  Approved  in  Mantle  v.  Specula- 
tor Min.  Co.,  27  Mont.  476,  where  parties  purchased  interest  in  mine  in 
1884,  and  title  taken  in  L's  name,  and  in  1893  plaintiff  demanded  deed, 
whereupon  L.  denied  trust  ,action  commenced  in  1903  against  purchaser 
at  judicial  sale  to  have  plaintiff  adjudged  owner  is  barred. 

Injunction  will  be  Denied  for  plaintiff's  aoquiesoenoe  with  knowledge 
of  facts,  p.  269. 

To  same  effect  in  concurring  opinion,  Lent  ▼.  Tillson,  72  Cal.  436,  as 
to  street  widening  proceedings  and  issuance  of  bonds  therefor;  Rigney 
V.  Tacoma  etc.  Co.,  9  Wash.  586,  holding  no  acquiescence  shown;  Ander- 
son V.  Northrop,  30  Fla.  637,  discussing  principles  of  laches. 

Diversion  of  Water  will  be  Enjoined  where  damages  cannot  be  ascer- 
tained and  latter  remedy  is  not  complete  and  adequate,  p.  278^  286. 

Cited  in  Mendelsohn  v.  McCabe,  144  Cal.  233,  noted  under  Moore  v. 
Clear  Lake  Waterworks,  68  Cal.  150;  Heilbron  v.  Canal  Co.,  75  Cal.  431; 
7  Am.  St.  Rep.  186,  granting  injunction  to  riparian  owner  under  facts: 
Mott  V.  Ewing,  90  Cal.  237,  ruling  similarly,  although  damages  not 
proved  nor  found;  Modoc  etc.  Co.  v.  Booth,  102  Cal.  157  (from  p.  284), 
but  denying  injunction  by  riparian  against  nonriparian  owner  under 
facts.  Note  citations:  Davis  v.  Getchell,  79  Am.  Dec.  638,  on  riparian 
rights. 

Eminent  Domain. — ^"Pnblic  Use"  includes  supply  of  water  to  farming 
neighborhoods  for  irrigation,  p.  304. 

To  same  effect  in  Turlock  etc.  District  v.  Williams,  76  Cal.  370,  372, 
sustaining  irrigation  act.  Stats.  1887,  p.  29;  Lindsay  etc.  Co.  v.  Mehr- 
tens,  97  Cal.  C80,  construing  section  1238,  Code  of  Civil  Procedure,  and 
defining  "farming  neighborhood"  thereunder;  Paxton  etc.  Co.  v.  Far- 
mers' etc.  Co.,  45  Neb.  895,  896;  50  Am.  St.  Rep.  592,  593,  as  to  .use  of 
water  for  irrigation;  but  see  Bradley  v.  Fallbrook  etc  Dist.,  68  Fed. 
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Rep.  957  (citing  dissenting  opinion  in  main  ease),  holding  Wright  Act 
nnconstitntional. 

Public  Policy  can  be  ascertained  only  by  reference  to  constitution 
and  laws  passed  under  it,  p.  308. 

To  same  effect  in  Alpers  t.  Hunt,  86  Cal.  85;  21  Am.  St.  Rep.  21, 
holding  contract  to  secure  employment  of  attorney  void  thereunder. 

Mexican  Law. — Riparian  Owners  could  not  thereunder  appropriate 
water  so  as  to  interfere  with  communal  use  of  inhabitants  of  pueblo, 
p.  331. 

To  same  effect  in  Vernon  etc.  Co,  y.  Los  Angeles,  106  Cal.  248,  but 
denying  right  of  city,  as  successor  to  pueblo,  to  appropriate  water  to 
sell  to  others  for  profit. 

Public  Lands. — ^Title  of  California  upon  her  admission  was  similar 
to  that  of  original  states  after  adoption  of  constitution,  p.  335. 

To  same  effect  in  United  etc.  Assn.  y.  Knight,  85  Cal.  477,  on  point 
that  title  to  Mexican  lands  was  subject  to  prior  equities  under  treaty. 

Grant  Bounded  by  Navigable  Stream  conveys  land  to  bank  of  stream, 
p.  338. 

To  same  effect  in  P«u:ker  v.  Bird,  71  Cal.  135  (cited  in  Pacific  etc.  Co. 
y.  Ellert,  64  Fed.  Rep.  437;  S.  C.  137  U.  S.  669),  holding  edge  of  stream 
boundary  where  navigable. 

Swamp  Land  Act  of  1850  operated  as  grant  in  praesenti,  p.  340. 

To  same  effect  in  Tubbs  v.  Wilhoit,  73  CaL  63,  further  construing 
acts  as  to  identification  of  such  lands. 

Riparian  Rights. — ^Patentee  from  government  takes  subject  to  ap- 
propriations made  or  initiated  before  his  grant,  p.  372. 

To  same  effect  in  Wood  v.  Water  Co.,  322  Cal.  158,  discussing  effect 
of  congressional  act  of  1866;  Fitzpatrick  v.  Montgomery,  20  Mont.  185; 
63  Am.  St.  Rep.  623,  discussing  right  to  appropriate;  Trambley  v.  Lut- 
erman,  6  N.  Mex.  26,  further  holding  such  water  right  to  pass  by  parol 
transfer;  Hindman  v.  Rizor,  21  Greg.  116,  granting  injunction  to 
grantee  of  such  appropriator  for  diversion;  Clark  v.  Cambridge  etc. 
Co.,  45  Neb.  806,  807,  holding  common-law  rules  to  govern  riparian 
rights  when  not  changed  by  statute. 

Appropriation  of  Water. — Section  1422,  Civil  Code,  protects  riparian' 
rights  accrued  before  proceedings  for  appropriation  under  Code,  p.  376. 

Cited  in  Rice  v.  Meiners,  136  Cal.  293,  holding  prescriptive  right  not 
acquired;  Brown  v.  Baker,  39  Or.  72,  water  appropriation  for  irrigation 
need  not  be  made  in  accordance  with  any  local  custom  or  law,  as 
referred  to  in  act  of  Congress  of  July  26,  1866.  Distinguished  in  De 
Necochea  v.  Curtis,  80  Cal.  403,  holding  that  diversion  without  compli- 
ance  with   code   gives   right  of   continuance   against   subsequent   pre- 
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emptioner;  Church  v.  Cheape,  64  Fed.  Rep.  964,  construing  contract  in- 
volving matter. 

Common  Law  as  adopted  by  act  of  1850,  was  that  as  interpreted  hy 
English  courts  and  American  courts  whose  states  had  adopted  that 
system,  p.  384. 

To  same  effect  in  Seymour  v.  McAvoy,  121  Cal.  442,  construing  truak 
provisions. 

Riparian  Right  to  flow  of  stream  passes  with  soil  as  part  thereof, 
p.  300. 

To  same  effect  in  Heilbron  y.  Water  etc  Co.,  75  Cal.  122,  holding 
action  for  diversion  maintainable  by  owner,  although  land  is  under 
lease;  Hargrave  v.  Cook,  108  Cal.  77,  further  holding  such  rights  not 
lost  by  mere  nonuser;  further  citing  main  case  (p.  78),  on  point  that 
upper  riparian  owner  has  no  concern  with  diversion  of  stream  after 
leaving  his  land;  Irrigation  etc.  Co.  v.  Hudson,  85  Tex.  592,  defining 
"land";  Rigney  v.  Tacoma  etc  Co.,  9  Wash.  583,  enjoining  unreasonable 
diversion  by  upper  proprietor;  Benton  v.  Johncox,  17  Wash.  281;  61 
Am.  St.  Rep.  916,  holding  common-law  rules  as  to  riparian  rights  oper- 
ative; Union  etc.  Co.  v.  Dangb^rg,  81  Fed.  Rep.  115,  discussing  right  to 
change  place  of  diversion. 

Riparian  Right  Passes  by  grant,  p.  392. 

To  same  effect  in  Yocoo  v.  Conroy,  104  CaL  471,  denying  right  of 
grantee  to  divert  water  thereafter. 

Riparian  Owner  may  reasonably  use  water  of  stream  for  purposes 
of  irrigation,  p.  394. 

To  same  effect  in  Swift  v.  Goodrich,  70  Cal.  106,  holding  upper 
riparian  owner  not  estopped  from  asserting  auch  right  by  reason  of 
agreement  with  lower  owner;  Stanford  v.  Felt,  71  Cal.  250,  holding  in- 
junction improperly  granted  against  maintenance  of  reservoir  on  tribu- 
tary stream;  Heilbron  v.  Land  etc.  Co.,  80  Cal.  193,  holding  perpetual 
injunction  against  upper  proprietor  improperly  granted  under  facts; 
and  see  Van  Bibber  v.  Hilton,  84  Cal.  588,  ruling  similarly  as  to  like 
judgment;  Alta  etc.  Co.  v.  Hancock,  85  Cal.  229;  20  Am.  St.  Rep.  224, 
but  holding  use  unreasonable  under  facts;  Harris  v.  Harrison,  93  Cal. 
681,  sustaining  under  facts  decree  awarding  alternate  use  of  stream; 
Chamock  v.  Higuerra,  111  Cal.  477;  52  Am.  St.  Rep.  197,  permitting 
use  of  pumps  to  raise  water  from  stream;  Bameich  v.  Mercy,  136 
Cal.  206,  holding  use  not  reasonable  under  facts  stated;  California 
etc.  Co.  V.  Enterprise  etc.  Co.,  127  Fed.  742,  and  Lone  Tree  Ditch 
Co.  V.  Cyclone  Ditch  Co.,  15  S.  Dak.  527,  528,  both  following  rule; 
Miller  &  Lux  v.  Rickey,  127  Fed.  584,  bill  in  suit  to  restrain  alleged 
wrongful  diversion  of  water  of  stream  claimed  to  have  been  previously 
appropriated  by  plaintiff  need  not  allege  particular  point  of  diversion 
or  means  and  methods  used  therein;  Jones  v.  Conn,  39  Or.  36,  where 
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an  owner  of  riparian  land  subsequently  acquires  from  one  source  or  from 
different  sources  parcels  of  land  contiguous  to  first  parcel,  but  not  ad- 
joining stream,  later  purchases  become  riparian;  Benton  v.  Johncox,  17 
Wash.  287,  290;  61  Am.  St.  Rep.  917,  922,  holding  common  law  doctrines 
applicable.  Note  citations:  Dayis  y.  Getchell,  79  Am.  Dec.  643,  and 
ToUe  y.  Correth,  98  Am.  Dec.  543,  on  general  subject. 

Eyidence. — ^Presumption  of  Continn^d  Existence  applies  only  as  long 
as  is  usual  with  things  of  that  nature,  p.  418. 

To  same  effect  in  Scott  y.  Wood,  81  Cal.  405,  holding  rule  inapplica- 
ble to  continuance  of  salesman's  salary  at  former  rate. 

Riparian  Rights. — Certificates  of  Pnrchase  are  not  admissible,  unless 
showing  purchaser  of  tracts  touched  or  trayersed  by  stream,  p.  424. 

To  same  effect  in  Boehmer  y.  Big  Rock  etc.  Dist.,  117  Cal.  27,  holding 
such  right  not  extended  by  contiguity  where  tracts  embraced  in  dis- 
tinct patents. 

Diyersion  of  Water. — ^Plaintiff  must  show  that  he  is  entitled  to  such 
water,  but  need  not  proye  title  alleged,  p.  436. 

To  same  effect  in  Heilbron  y.  Canal  Ce.,  76  Cal.  16,  holding  findings 
as  to  ownership  within  issues. 

Appropriation  of  Water. — Rights  of  prior  appropriator  as  against 
pre-emptioner  discussed,  p.  438. 

Cited  in  Shenandoah  etc  Co.  y.  Morgan,  106  Cal.  416,  sustaining 
claim  of  holder  of  certificate  to  purchase  under  facts.  Criticised  in  Car- 
son y.  Centner,  33  Or.  520,  construing  local  statutes. 

Diyersion  of  Water. — ^Act  of  i866  was  yoluntary  recognition  of  pre- 
existing right  of  possession,  (dissenting  opinion),  p.  449. 

To  same  effect  in  Jones  y.  Adams,  19  Ney.  88;  3  Am.  St.  Rep.  797, 
discussing  effect  of  act;  and  see  Reno  etc.  Works  y.  Steyenson,  20  Nev. 
281;  19  Am.  St.  Rep.  372,  and  Isaacs  y.  Barber,  10  Wash.  132;  45  Am. 
8t.  Rep.  777,  where  last  case  affirmed.  Cited  in  San  Diego  y.  Ja^par, 
110  Fed.  707,  discussing  regulating  of  water  rates. 

69  CaL  454-456.    D0XJ6HERTT  Y.  COFFIH.     S.  C  DOUGHERTY  y. 
NEVADA  BANK,  81  CAL.  163. 

Street  Work. — ^Extension  of  Time  is  yoid  when  made  after  expira- 
tion of  contract  time,  p.  455. 

To  same  effect  in  cases  cited  under  Fanning  y  Schammel,  68  Cal.  428, 
as  follows:  80  Cal.  5;  89  Cal.  319;  97  Cal.  Ill;  70  Mo.  App.  548;  dis- 
senting opinion  in  Chase  y.  Trout,  146  Cal.  375,  majority  holding  under 
curatiye  clause  of  Bond  Act  objection  that  time  for  completion  of  con- 
tract was  extended  after  expiration  of  time  first  fixed,  is  immaterial 
after  bonds  issued. 
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Street  Work. — Appeal  to  supervisors  does  not  estop  appealing  own- 
ers from  contesting  validity  of  assessment,  p.  455. 

Cited  in  Cal.  Imp.  Co.  v.  Moran,  128  Cal.  378,  as  to  improper  publica- 
tion of  resolution  of  award. 

69  Cal.  458-460.    IN  RE  DAVIS. 
Probate  Homestead  must  be  created  when  applied  for,  p.  460. 

To  same  effect  in  Estate  of  Shively,  145  Cal.  402,  where  mortgage 
authorized  on  decedent's  realty  and  later  homestead  set  apart  on  part 
of  mortgaged  premises,  administrator  could  apply  whole  of  proceeds 
of  sale  of  mortgaged  premises  to  payment  of  mortgage  on  homestead; 
Estate  of  Huelsman,  127  CaL  277,  and  Estate  of  Levy,  141  Cal.  652, 
noted  under  Sulzberger  v.  Sulzberger,  50  Cal.  385;  In  re  Lahiff,  86 
Cal.  153,  sustaining  setting  aside  to  husband  for  limited  period  from 
deceased  wife's  separate  property;  In  re  Still,  117  Cal.  514,  further 
holding  rights  of  minor  child  not  affected  by  waiver  by  mother  or  other 
children. 

60  CaL  460-464.    KELLT  y.  EDWARDS. 
Office. — ^Mandamus  will  not  lie  to  try  title  to,  p.  463. 

To  same  effect  in  dissenting  opinion  Kennedy  v.  Board,  82  Cal.  403, 
main  opinion  granting  writ  to  reinstate  public  school  teacher  improperly 
dismissed;  Morton  v.  Broderick,  118  Cal.  481,  but  holding  writ  grantable 
where  other  relief  inadequate  and  title  to  office  only  incidentally  in- 
volved; State  V.  Smith,  40  Neb.  750,  as  to  position  of  teacher  in  public 
school;  Lynde  v.  Dibble,  10  Wash.  330,  also  dismissing  proceeding  where 
office  abolished  pending  suit. 

60  Cal.  470-615.    OAKLAND  PAVING  CO.  t.  HILTON.     Cited  at   120 
N.  C.  106,  as  instance  of  self-executing  constitutional  provision. 

Constitutional  Amendments. — ^Entry  under  article  18  of  constitution 
means  entry  at  large,  p.  401. 

Cited  in  Thompson  etc.  Co.  v.  Durfee,  22  Mont.  364,  construing  local 
statutes  as  to  entry  in  journals.  Overruled,  Oakland  etc.  Co.  v.  Tomp- 
kins, 72  Cal.  5;  1  Am.  St.  Rep.  18  (and  note,  p.  21),  holding  entry  by 
reference  sufficient;  and  see  State  v.  Herried,  10  S.  Dak.  116,  holding 
entry  by  title  sufficient;  citing,  also,  on  same  point,  Thomason  v.  Rug- 
gles,  60  Cal.  465. 

Constitutional  Amendments^ — ^Provisions  as  to  method  of  passage, 
etc.,  are  directory,  p.  512. 

To  same  effect  in  State  y.  Tooker,  15  Mont.  16,  17,  10,  as  to  publica- 
tion before  election.  Cited  in  State  y.  Powell,  77  Mim.  575,  construing 
local  statutes. 
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Statutes. — ^Legislativb  Jotinials  may  be  examined  by  court  to  see  if 
bill  properly  passed,  p.  613. 

To  same  effect  in  People  v.  Dunn,  80  CaL  213,  13  Am.  St.  Rep.  120. 
but  holding  that  journals  need  not  affirmatively  show  preformance  of 
all  requisite  formalities;  and  see  as  to  same  point,  Ritchie  v.  Richards, 
14  Utah,  371;  County  v.  Colgan,  132  Cal.  268,  noted  under  Sherman  v. 
Story,  30  Cal.  266;  State  v.  Swan,  7  Wyo.  177,  76  Am.  St.  Rep.  895, 
noted  under  Weill  v.  Kenfield,  54  Cal.  Ill;  Union  Bank  y.  Commission- 
ers, 119  N*.  C.  224,  holding  journals  conclusive  as  against  act  as  enrolled 
or  published. 

Municipal  Contract  is  void  when  not  authorized  by  statute,  p.  484. 

Cited  in  Blanchard  v.  Hartwell,  131  Cal.  266,  noted  under  Argenti  y. 
San  Francisco,  16  Cal.  283. 

General  Citations. — ^Russell  y.  Ayer,  120  N.  C.  196,  as  instance  of 
self -executing  constitutional  provision;  Batts  Y.  Wurts,  63  N.  J.  L. 
297;  State  v.  Brookhart,  113  Iowa,  258. 

e9  Cal.  519-521.  FRENCH  Y.  COUNTY  OF  SANTA  CLARA. 

Vacancy  in  Office  is  caused  by  failure  to  qualify  after  election,  p. 
520. 

To  same  effect  in  People  v.  Ward,  107  Cal.  241,  as  to  death  of  elected 
officer  after  qualification  during  predecessor's  term. 

69  Cal.  525-527.    COWELL  v.  STUART. 

Judgment  of  Dismissal  for  want  of  prosecution  may  be  ordered  for 
unreasonable  delay  in  serving  summons,  unless  done  at  defendant's 
request,  p.  527. 

To  same  effect  In  Kubli  y.  Hawkett,  80  Cal.  042,  holding  no  abuse 
of  discretion  shown  where  action  not  brought  to  trial  for  five  years; 
Hassey  v.  Homestead  etc.  Assn.,  102  Cal.  614,  as  to  like  delay  for  ten 
years  without  request  of  respondents;  First  Nat.  Bank  y.  Nason,  115 
Cal.  628,  as  to  like  unexplained  delay  of  over  three  years.  Note  cita- 
tions: Grigsby  y.  Napa,  96  Am.  Dec.  215,  on  general  subject. 

e9  Cal.  527-530.    DIXON  Y.  ALLEN. 

LibeL — ^Malice  is  shown  by  mere  publication  where  language  is  action- 
able, and  not  priyileged,  p.  529. 

To  same  effect  in  Childers  y.  Mercury  etc.  Co.,  105  CaL  289;  45  Am. 
St.  Rep.  43,  stating  general  rules  on  subject. 

LibeL — ^Undertaking  for  Costs. — ^Failure  to  file  does  not  deprive  court 
of  jurisdiction,  p.  530. 

'    To  same  effect  in  Stinson  y.  Carpenter,  78  CaL  572,  reversing  dis- 
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missal  therefor  where  undertaking  on  file  when  motion  made,  but  see 
Smith  y.  McDermott,  93  Gal.  426,  426,  affirming  dismissal  where  under- 
taking filed  had  nonresident  sureties  and  no  new  Ixmd  filed  or  offered 
to  be  filed;  Creditors  y.  Consumers'  etc.  Co.,  98  Cal.  319,  applying  rule 
to  failure  of  petitioning  creditors  to  file  proper  bond  under  section  8, 
Insolvent  Act;  but  see  on  same  point  Anderson  y.  Superior  Court,  122 
Cal.  218,  holding  bond  essential  unless  waived. 

LibeL — ^Evidence  is  admissible  as  to  number  and  ages  of  metrAen  of 
plaintiff's  family,  p.  630. 

To  same  effect  in  Cahill  y.  Murphy,  94  Cal.  31;  28  Am.  St.  Rep.  90,  but 
rejecting  evidence  of  their  dependence  on  plaintiff. 

69  Cal.  631632.    SAN  LUIS  OBISPO  y.  KINO. 

Statute  of  Limitations  does  not  begin  to  run  against  daim  of  oounty 
for  fees  improperly  held  by  officer,  until  demand,  p.  632. 

Overruled  as  dictum  in  San  Francisco  y.  Heynemann,  71  OaL  166, 
holding  no  demand  necessary  to  start  statute. 

G9  Cal.  633-636.    DURKEE  y.  CENTRAL  PACIFIC  ETC.  CO.    68  Am. 
Rep.  662. 

Negligence. — ^Declarations  of  Seryant  are  inadmissible  as  to  cause  of 
accident,  when  not  part  of  res  gestae,  p.  636. 

Cited  in  Boone  y.  Oakland  etc.  Co.,  139  Cal.  492,  and  Nebonne  y. 
Concord  etc.  Co.,  67  N.  H.  632,  holding  such  declarations  of  train  con- 
ductor inadmissible;  Luman  v.  Golden  etc.  Co.,  140  Cal.  709,  710,  ruling 
similarly  as  to  statements  of  brakeman  and  mining  superintendent; 
Louisville  etc.  Co.  y.  Buck,  116  Ind.  677;  9  Am.  St.  Rep.  892,  admitting 
statements  made  within  two  minutes  of  accident;  and  Ohio  etc.  Co. 
y.  Stein,  133  Ind.  260,  as  to  similar  interval,  but  holding  declarations 
inadmissible  where  composed  of  fact  and  opinion;  Short  y.  Elevator 
Co.,  1  N.  Dak.  164,  rejecting  such  declarations  when  after  transaction. 
Note  citations:  Nichols  v.  Southern  Pacific  Co.,  37  Am.  St.  Rep.  671; 
and  Barker  y.  Railroad  Co.,  47  Am.  St.  Rep.  663,  on  general  subject. 

69  Cal.  638-639.    PEARSON  y.  CREED. 

Taxation. — ^Assessment  is  invalid  when  In  name  of  person  deceased, 
p.  639. 

Cited  in  Escondido  etc.  Dist.  v.  Esoondido  Sem.,  130  OaL  132,  as  citing 
Lake  Co.  v.  Sulphur  etc.  Co.,  66  Cal.  19;  Succession  of  Lacroix  y.  Lum- 
ber Co.,  49  La.  Ann.  1448,  construing  like  local  statutes. 

69  CaL  640-641.    PEOPLE  y.  CAMILO. 
Dismissal  of  Criminal  Prosecution  under  section  1382,  Penal  Cod% 
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is  not  justified  where  delay  caused  by  judge's  illness  and  trial  of  other 
cases,  p.  641. 

To  same  effect  in  People  v.  Henry,  77  Cal.  448,  where  due  to  other 
trials;  State  y.  Wear,  146  Mo.  196,  218,  oonstniing  local  statute. 

e9  Ckl.  641-649.    Df  RE  GANNON. 

Validity  of  Grand  Jury  cannot  be  collaterally  questioned,  p.  643. 

Cited  in  People  ▼.  Reigel,  120  Mich.  87,  as  to  indictment  found  by 
de  facto  grand  jury. 

Grand  Jury  Bziats  until  discharged  by  court  where  not  impaneled 
for  particular  time  prescribed  by  lav^  p.  646. 

To  same  effect  in  People  ▼.  Leonard,  106  Cal.  319,  sustaining  its 
continuance  until  successor  in  next  year  selected  and  returned;  State 
▼.  Noyes,  87  Wis.  346;  41  Am.  St.  Rep.  49,  on  point  that  indictment 
by  hold-oyer  jury  is  valid  as  against  habeas  corpus  proceedings. 

"Sessions"  of  Court  means  time  during  which  it  is  holding  court  and 
engaged  in  business,  p.  646. 

To  same  effect  in  Falltri<dc  t.  Sulliran,  119  Cal.  616,  discussing  power 
of  adjournment  under  section  1120,  Code  of  Civil  Procedure;  Whitbeck 
T.  Railway  Cos.,  21  Mont.  106,  106,  construing  local  statutes  as  to 
terms  of  court;  United  States  v.  Dietrich,  126  Fed.  660,  under  Revised 
Statutes,  section  1038,  crieuit  court  has  jurisdiction  to  proceed  with 
any  indictment  remitted  thereunder  at  the  current  term. 

60  CaL  660-662.    COLLINS  T.  DSISCOLL. 

Maturity  of  Note  is  fixed  by  agreement  of  parties,  p.  661. 

Cited  in  Raspadori  v.  Cresta,  130  Cal.  12,  holding  date  of  delivery 
immaterial  where  such  agreement  was  made. 

Statute  of  Limitations  begins  to  run  when  cause  of  action  accrues, 
p.  652. 

To  same  effect  in  Jones  v.  Nicholl,  82  Cal.  34,  as  to  action  on  demand 
note  bearing  interest;  Leonard  v.  Flynn,  89  Cal.  542;  23  Am.  St.  Rep. 
604,  as  to  action  of  ejectment  based  on  sheriff's  deed. 

ey  CkL  652-566.    PSOPLB  v.  LEE  GAM. 

Instructions  «a  to  Alibi  sustained,  as  not  being  instruction  on  fact, 
p.  664. 

To  same  eff«ct  in  People  v.  Levine,  85  Cal.  48;  Ware  v.  State,  69 
Ark.  394;  cited  in  State  v.  MeGarry,  111  Iowa,  711,  noted  under  People 
T.  Fong  Ah  Sing,  64  CaL  263;  note  to  Sharp  v.  State,  14  Am.  St  Rep.  42. 
ated  under  People  y.  Wong  Ah  Foo,  60  CaL  180. 
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Murder. — Instructions  as  to  manslaughter  are  properly  refused  whej^ 
eyidence  does  not  show  such  crime,  p.  555. 

To  same  effect  in  People  v.  Chavez,  103  Cal.  408,  as  to  instructions 
in  assault  to  rape  in  prosecution  for  rape;  People  ▼.  Chavez,  122  CaL 
140,  as  to  instructions  similar  to  those  in  main  case. 

69  Cal.  556-559.    WILLIAMS  T.  MECARTNEY. 

Justice's  Court  Jurisdiction. — ^Legality  of  assessment  cannot  be  raised 
except  by  verified  answer,  p.  558. 

Overruled  in  King  v.  Kutner  etc.  Co.,  135  Cal.  68,  noted  under  Rowley 
V.  Howard,  23  Cal.  401. 

Supreme  Court. — ^Appellate  Jurisdiction  does  not  embrace  cases  orig- 
inating in  justice's  court  for  street  assessment  whose  legality  is  not 
questioned,  p.  559. 

To  same  effect  in  Henigan  y.  Ervin,  110  Cal.  40,  as  to  such  action 
for  less  than  three  hundred  dollars,  but  increased  beyond  that  sum  by 
costs;  Willard  City  v.  Woodland,  7  Utah,  198,  sustaining  justice's  jur- 
isdiction in  tax  suit  where  title  to  realty  not  put  in  issue;  City  v. 
Holman,  18  Utah,  341,  discussing  jurisdiction  of  justice's  court  under 
local  statutes. 

69  CaL  559-562.    MULLALY  t.  IRISH  ETC.  SOCIETY. 

Cost  Bill. — Notice  of  Decision  is  unnecessary  to  fix  time  for  filing 
cost  bill  where  party  has  knowledge  of  decision,  p.  561. 

To  same  effect  in  Kelleher  v.  Creciat,  89  Cal.  41,  holding  copy  of 
findings  and  judgment  sufficient  as  notice  in  new  trial  proceedings, 
where  adversary  acted  thereon;  and  on  same  point,  Waddingham  v. 
Tubbs,  95  Cal.  251,  ruling  similarly  as  to  cross -notice  of  intention;  and 
Forni  v.  Yoell,  99  Cal.  178,  holding  notice  waived  by  motion  to  dismiss 
because  judgment  not  entered  within  six  months  after  decision;  and 
California  etc.  Co.  v.  Baroteau,  116  Cal.  139,  ruling  similarly  because 
of  motion  to  set  aside  findings;  Dow  v.  Ross,  90  Cal.  563,  further  hold- 
ing no  valid  excuse  shown  for  failure;  Wall  v.  Heald,  95  Cal.  368,  apply- 
ing rule  to  notice  of  overruling  of  demurrer.  Distinguished  in  Spoor 
▼.  Board,  113  Fed.  27,  and  held  inapplicable  under  rule  17  of  United 
States  circuit  court  for  ninth  circuit;  cited  in  Mallory  y.  See,  129  CaL 
359,  as  to  waiyer  of  notice  of  decision. 

69  Cal.  569-571.    PRYCE  y.  JORDAN. 

Note. — Complaint  alleging  indorsement  need  not  state  continuance 
of  ownership,  p.  571. 

Cited  in  Curtin  v.  Kowalsky,  145  Cal.  433,  applying  rule  in  action  by 
assignee  on  judgment;  Kennedy  y.  S.  S.  etc  Co.,  123  Cal.  586,  noted 
under  Wedderspoon  y.  Rogers,  3^  CaL  669. 
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69  Cal.  672-686.    REAY  v.  BUTLER.    S.  C.  95  CaL  206,  212;   118  Cal. 
113. 

Appeal  will  not  Lie  from  order  refusing  to  vacate  judgment  itself 
appealable,  p.  585. 

To  same  effect  in  Goyhinech  v.  Goyhinech,  80  Cal.  409,  as  to  order 
denying  motion  to  vacate  judgment  for  want  of  findings;  Harper  v. 
Hildreth,  99  CaL  269,  as  to  order  refusing  to  vacate  nonappealable 
orders;  Mantel  v.  Mantel,  135  Cal.  315,  as  to  order  refusing  to  vacate 
judgment  for  lack  of  findings. 

Bill  of  Ezecptions. — Specifications  of  particulars  need  not  be  made 
for  errors  in  law,  p.  577. 

To  same  effect  in  Snell  v.  Payne,  115  CaL  220,  as  to  order  granting 
nonsuit. 

Landlord  and  Tenant.^udgment  against  tenant  will  not  bind  land- 
lord if  collusively  obtained,  p.  583.  See  note  to  Oetgen  v.  Ross,  95  Am. 
Dec.  473,  on  general  subject. 

69  CaL  586-593.    ARCHBISHOP  t.  SHIPMAN.     S.  C.  79  CaL  288. 

Judgment  is  Binding  on  Defendant  only  in  character  in  which  he  is 
sued,  p.  588. 

To  same  effect  in  Wood  v.  Curran,  99  Cal.  141,  as  to  one  sued  as 
lieir,  although  also  administratrix.  Distinguished  in  Page  v.  W.  W. 
Chase  Co.,  145  Cal.  582,  in  absence  of  filing  of  lis  pendens  purchaser 
-who  took  title  from  defendant  in  suit  to  foreclose  street  cussessment 
pending  suit,  without  actual  notice  of  its  pendency  and  who  was  not 
party  to  suit  is  not  bound  by  judgment  therein. 

Injunction. — Cloud  on  Title  is  not  cast  by  judgment  and  execution 
sale  and  deed  void  as  to  owner  of  land,  p.  591. 

To  same  effect  in  Russ  etc.  Co.  v.  Crichton,  117  Cal.  703,  as  to  tax 
deed  void  on  face;  McCormick  v.  Riddle,  10  Mont.  471,  as  to  lien  fore- 
closure decree  to  which  owner  of  land  was  not  party. 

69  CaL    593-600.    KALIS  T.  SHATTUCK.    58  Am.  Rep.  568. 

Landlord  is  not  Liable  to  third  persons  for  injury  from  building  in 
possession  and  control  of  tenant  except  in  instances  stated,  p.  597. 

To  same  effect  in  Riley  v.  Simpson,  83  Cal.  218,  but  affirming  lia- 
bility for  fall  of  awning  under  facts;  Gould  v.  Stafford,  91  Cal.  153, 
ruling  aliter  as  to  wrongful  diversion  of  water  by  tenant  by  means  of 
flume;  Rider  v.  Chirk,  132  Cal.  387,  holding  instructions  erroneous  in 
Action  against  landlord;  Texas  etc.  Agency  v.  Fleming,  92  Tex.  466, 
holding  owner  not  liable  under  facts  stated.  Note  citations:  Polack 
V.  Pioche,  95  Am  Dec.  124;  Dalay  v.  Savage,  1  Am.  St.  Rep.  432;  and 
Donaldson  v.  Wilson,  1  Am.  St.  Rep.  490,  on  general  subject* 
Notes  CaL  Rep.— 217. 
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69  Cal.  601-606.    PEOPLE  y.  RODRIGO. 

Information  will  not  be  Quashed  for  irregularities  in  preliminary  ex- 
amination, unless  defendant  deprived  of  some  substantial  right,  p.  602. 

To  same  effect  in  People  v.  Sehom,  116  Cal.  505,  as  to  irregularities 
in  preliminary  examination. 

Assault  with  Deadly  Weapon. — ^Instruction  approved,  p.  603. 

Cited  in  People  v.  Valliere,  123  Cal.  579,  noted  under  People  v.  Fuqua, 
58  Cal.  245;  State  v.  Bowles,  146  Mo.  13,  69  Am.  St.  Rep.  602,  holding 
a  knife  a  deadly  weapon  imder  facts  stated. 

Criminal  Law. — ^Burden  of  Proof  is  on  prosecution  throughout  to 
prove  act  criminal  beyond  reasonable  doubt,  p.  604. 

To  same  effect  in  People  ▼.  Knapp,  71  Cal.  9,  but  holding  burden  on 
defendant  in  murder  case  to  overcome  prima  facie  ease  made  by  pros- 
ecution; People  V.  Gordon,  88  Cal.  423,  holding  burden  not  to  shift 
under  section  1105,  Penal  Code,  except  in  cases  of  homicide;  Gravely 
V.  State,  38  Neb.  874,  applying  note  to  homicide  cases. 

Prior  Conviction  of  Felony. — ^Witness  may  be  asked  whether  not  so 
convicted,  p.  604. 

To  same  effect  in  Jackson  ▼.  State,  33  Tex.  Cr.  Rep.  287,  47  Am.  St. 
Rep.  32,  as  to  impeachment  of  defendant. 

General  Citation.— White  v.  State,  33  Tex.  Or.  178. 

69  Cal.  606-608.    HASTINGS  t.  KELLER. 

Change  of  Venue  because  of  defendant's  residence  will  be  denied 
when  testimony  thereon  is  conflicting,  p.  607. 

To  same  effect  in  Daniels  v.  Church,  96  Cal.  14,  sustaining  denial  of 
motion. 

69  Cal.  608-611.    IN  RE  LAWRENCE. 

Liquor  License. — County  may  impose,  notwithstanding  payment  of 
similar  tax  imposed  by  city  of  such  county,  p.  610. 

To  same  effect  in  Monterey  v.  Abbott,  77  Cal.  542,  but  holding  per- 
son not  liable  for  license  tax  unless  license  obtained;  Ex  parte  Roach, 
104  Cal.  278,  but  holding  county  ordinance  not  operative  in  city  when 
in  conflict  with  ordinance  of  latter;  and  see  Ex  parte  Mansfield,  106 
Cal.  403,  affirming  main  case  in  considering  such  license  for  purposes 
of  revenue;  County  v.  Eikenberry,  131  Cal.  465,  sustaining  such  county 
ordinance. 

Liquor  Licenses. — ^Municipal  Ordinance  imposing  is  a  'law  of  the 
state''  under  section  435,  Penal  Code,  and  violation  thereof  is  mis- 
demeanor, p.  611. 

To  same  effect  in  Ex  parte  Christensen,  85  Cal.  211,  but  holding  said 
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Boetion  to  control  ordinance  in  case  of  conflict  as  to  punishment  for 
such  violation;  Ogden  v.  Hamer,  12  Utah,  362,  construing  local  statutes 
and  tax  ordinance. 

69  Cal.  611-616.    MARTIN  v.  SPLIVALO. 

Deed — Consideration. — Recital  of  payment  cannot  be  attacked  to  de- 
feat title,  p.  614. 

To  same  effect  in  Brison  ▼.  Brison,  76  Cal.  532,  7  Am.  St.  Rep.  195, 
but  holding  such  recital  not  conclusive  as  against  proof  of  fraud. 

Deed. — Agreement  to  pay  mortgage  debt  is  not  a  condition,  p.  614. 

Note  citation:  Ecroyd  y.  Coggeshall,  79  Am.  St.  Rep.  766,  on  condi- 
tions. 

09  GaL  616-621.    HARBISON  y.  McCORMICK.    S.  0.  122  Oal.  at  652. 

Cross-Complaint  is  improper  that  alleges  demand  in  favor  of  defend- 
ants and  strangers  to  action,  p.  619. 

Distinguished  in  Winter  v.  Me&fillan,  87  Cal.  266,  22  Am.  St.  Rep. 
249,  wherein  pleading  in  main  case  was  called  a  counterclaim,  sustain- 
ing right  to  bring  in  new  parties  by  cross-complaint;  and  see  Chalmers 
T.  Trent,  11  Utah,  99,  discussing  first  case.  Distinguished  in  Goodell 
T.  Water  Co.,  138  CaL  817,  sustaining  right  to  bring  in  new  parties  by 
cross-complaint. 

All  parties  to  joint  contract  must  be  brought  in,  in  action  upon  it, 
p.  620. 

To  same  effect  in  Cuyamaoa  etc.  Co.  v.  Paving  Co.,  95  Cal.  256,  as 
to  contract  with  partners;  Fanners'  etc  Bank  v.  Morse,  129  Cal.  243, 
as  to  action  on  joint  note;  but  see  Gummer  v.  Mairs,  140  Cal.  537,  hold- 
ing promise  presumed  joint  and  several  under  facts  stated;  Frank  v. 
Tatum,  87  Tex.  206,  on  point  that  suit  by  or  against  copartnership 
must  include  all  the  firm  members. 

General  Citations. — Cox  v.  Gille  Hardware  etc.  Co.,  8  Okla.  487. 

eO  Cal.  625-631.    HOLLIS  v.  MEUX.    58  Am.  Rep.  574. 

LibeL — ^Privileged  Communication  includes  specifications  filed  In  op- 
position to  insolvent's  discharge,  p.  630. 

To  same  effect  in  Ball  v.  Rawles,  93  Cal.  236,  27  Am.  St.  Rep.  185 
(cited  in  Duncan  v.  Railroad  Co.,  72  Fed.  Rep.  811),  as  to  complaint 
for  arrest  before  justice;  Abbott  v.  Bank,  20  Wash.  555,  as  to  allega- 
tions in  complaint.  Note  citations:  House  v.  House,  1  Am.  St.  Rep. 
571,  on  general  subject. 

60  Cal.  631-633.    TRIPP  ▼.  SANTA  ROSA  ETC.  CO. 

Appeal  will  not  Lie  from  order  refusing  to  vacate  prior  appealable 
order  of  dismissal,  p.  633. 
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Approved  in  State  v.  GriflSn,  4  Idaho,  461,  following  rule;  Eureka 
etc.  Co.  V.  McGrath,  74  Cal.  51,  as  to  judgment  for  plaintiff  in  con- 
demnation proceedings  because  of  its  change  of  intentions;  Larkin  v. 
Larkin,  76  Cal.  323,  as  to  order  denying  new  trial  and  dismissing  mo- 
tion therefor;  Goyhinech  v.  Goyhinech,  80  Cal.  409,  as  to  judgment 
entered  without  findings;  In  re  Get  Young,  90  Cal.  78,  as  to  order  ap- 
pointing guardian  for  minor;  Harper  v.  Hildreth,  99  Cal.  269,  as  to 
various  nonappealable  orders;  dissenting  opinion  Blyth  v.  Swenson,  15 
Utah,  365,  367,  holding  appeal  taken  too  late. 

69  Cal.  634-636.    HITCHCOCK  v.  McELRATH. 
Renewal  of  Motion  after  denial  is  discretionary,  p.  635. 

To  same  effect  in  Johnston  v.  Brown,  116  Cal.  696,  as  to  motion  for 
change  of  venue  for  disqualification  of  judge,  and  further  holding  mo- 
tions not  subject  to  doctrine  of  res  judicata;  Reeves  v.  Best,  13  Colo. 
App.  228,  as  to  successive  motions  to  dismiss  appeal,  made  on  different 
grounds. 

Default. — ^Vacation  of  should  be  allowed  with  great  liberality  when 
inadvertent  and.  substantial  defense  exists,  p.  636. 

To  same  effect  in  Harbaugh  v.  Honey  Lake  etc.  Co.^  109  GaL  72, 
afi&rming  order. 

69  Cal.  637-642.    DYER  T.  SCALMANINI. 

Plea  of  Abatement  for  pendency  of  another  action  is  obviated  by 
dismissal  of  such  action  before  trial  of  second,  p.  640. 

To  same  effect  in  Moore  v.  Hopkins,  83  Cal.  271,  17  Am.  St.  Rep. 
249,  when  dismissal  entered  during  trial  of  second  action;  dissenting 
opinion.  Cook  v.  Ceas,  143  Cal.  235,  discussing  liability  of  sureties  on 
guardian's  bond. 

Street  Assessment. — ^Time  for  making  is  not  prescribed  under  Stats. 
1871-2,  page  813,  p.  640. 

To  same  effect  in  Wood  v.  Strother,  76  Cal.  548,  9  Am.  St.  Rep.  252, 
denying  right  of  auditor  to  refuse  to  sign  warrant  by  reason  of  lapae 
of  time;  Ede  v.  Cuneo,  126  CaL  169  (and  dissenting  opinion,  page  174), 
noted  under  Himmelman  y.  Oof  ran,  36  CaL  41 1« 
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70  O&l.  1-3.    BX  PARTE  MITCHELL. 

Sentence  Illegal  in  Part  is  not  void  so  as  to  authorize  discharge  on 
habeas  corpus  before  legal  part  satisfied,  p.  3.  See  note  to  State  ▼. 
Klock,  56  Am.  St.  Rep.  268,  on  general  subject. 

70  Cal.  3-6.    McNALLY  t.  CONNOLLY. 

Landlord  and  Tenant. — ^Fixtures  erected  by  latter  become  real  estate 
as  to  attaching  creditors,  notwithstanding  agreement  permitting  re- 
mo¥al  at  termination  of  lease,  p.  6. 

Cited  in  Commercial  Bank  y.  Pritchard,  126  Cal.  605,  defining  fixtures, 
and  holding  warehouse  a  part  of  the  realty;  San  Francisco  Breweries 
V.  Schurtz,  104  Cal.  427,  ruling  similarly  as  to  mortgage  of  leasehold 
estate  before  severance;  Morey  ▼.  Hoyt,  62  Conn.  558,  on  point  that 
fixture  may  be  levied  upon  in  suit  against  tenant  with  right  of  removal. 

Conyersion. — ^Demand  before  suit  is  unnecessary  when  original  tak- 
ing was  tortious,  p.  6. 

Cited  in  Woodward  v.  Edmunds,  20  Utah,  120,  applying  rule  to 
replevin  suit  when  gravamen  was  such  taking. 

TO  GbO.  6-8.    O'KANS  y.  HYDE. 

Assignment  for  Benefit  of  Creditors  of  firm  and  individual  property 
is  void  if  preferring  firm  creditors  as  to  individual  property,  p.  7.  See 
note  to  Bank  v.  Frank,  58  Am.  St.  Rep.  92,  on  general  subject. 

70  Cal.  8-14.    PEOPLE  y.  FONG  AH  SING. 
Jury — Challenge  for  Cause. — ^Allowance  cannot  be  reviewed,  p.  11. 

To  same  effect  in  People  v.  Ward,  77  Cal.  113;  Territory  v.  Evans, 
S  Idaho,  631,  as  to  disqualification  because  of  Mormonism;  People  v. 
Thiede,  11  Utah,  273,  on  point  that  disallowance  cannot  be  reviewed 
when  not  excepted  to. 
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70  Gal.  14-17.    BROWN  t.  GRIFFITH. 

Evidence. — ^Public  Records  are  not  admissible  to  prove  execution  and 
contents  of  instruments  until  loss  of  original  accounted  for,  p.  16. 

To  same  effect  in  Burroughs  ▼.  De  Couts,  70  Cal.  368,  and  holding 
record  introduced  without  objection  to  be  only  prima  facie  evidence  of 
execution,  etc;  Marriner  v.  Dennison,  78  Gal.  214,  holding  erroneous 
introduction  of  certified  copies  when  original  not  accounted  for;  Fresno 
etc.  Go.  V.  Dunbar,  80  Gal.  536,  but  holding  rule  changed  by  amendment 
to  code. 

Note. — Gase  is  erroneously  cited  at  71  Gal.  397,  on  maxim,  'Talsus 
in  uno,"  etc. 

70  OaL  17-19.    PEOPLE  ▼.  HORN. 

Once  in  Jeopardy. — Jeopardy  attaches  when  trial  had  before  competent 
court  and  jury  on  valid  indictment  unless  jury  discharged  by  legal 
necessity  or  with  his  consent,  p.  18. 

To  same  effect  in  People  v.  Gordon,  99  Gal.  231,  on  point  that  con- 
viction of  lesser  grade  than  that  charged  constitutes  jeopardy  as  to 
latter,  although  new  trial  had  on  defendant's  motion;  People  v.  Hill, 
146  Gal.  146,  on  prosecution  for  bribery  where  trial  had  and  at  close 
of  evidence  court  directed  acquittal  and  jury  rendered  verdict  of  not 
guilty,  jeopardy  has  attached;  People  v.  Roberts,  114  Cal.  69,  where 
acquittal  was  ordered  by  judge,  although  erroneously;  People  v.  Ter- 
rill,  132  Cal.  501,  noted  under  People  v.  Webb,  38  Cal.  467;  concurring 
and  dissenting  opinions  in  People  v.  Stoll,  143  Gal.  691,  697,  698,  699, 
discussing  retrial  after  instruction  directing  acquittal;  In  re  McGlaskey, 
2  Okl.  578,  holding  joepardy  not  to  attach  where  convicting  court  had 
no  jurisdiction. 

Criminal  Law. — ^Jury  may  be  "advised"  to  acquit,  p.  18. 

To  same  effect  in  People  v.  Daniels,  105  Cal.  266,  sustaining  refusal 
to  "instruct"  jury  to  acquit;  and  on  same  point  Territory  v.  Neilson, 
2  Idaho,  585;  People  v.  Ward,  145  Cal.  739,  where  case  is  such  that 
under  statute  it  is  duty  of  court  to  "advise"  on  acquittal  for  want  of 
evidence  of  corpus  delicti,  fact  that  counsel  moved  orally  at  close  of 
people's  case  to  "instruct"  jury  to  acquit,  does  not  justify  denial  of 
motion. 

70  Cal.  23-27.    IRVING  v.  CARPENTIER. 

Parties — Fictitious  Names. — Defendant  cannot  assert  that  plaintiff 
could  have  discovered  real  name  at  commencement  of  a<^ion,  p.  27. 

Cited  in  Hoffman  v.  Keeton,  132  Cal.  197,  noted  under  Rosencrants 
V.  Rogers,  40  Gal.  489. 
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70  Cal.  28-31.    TURNER  T.  STRENZEL. 

Mechanic's  Lien. — ^Materialman  can  recoyer  from  owner  only  amount 
due  contractor  when  Uen  filed,  p.  30. 

To  same  effect  in  Stimson  v.  Dunham,  Corrigon,  Hayden  Co.,  146 
Cal.  284,  where  materialmen  and  laborers  served  notice  on  owner  of 
claims  against  contractor  which  aggregated  more  than  contract  price, 
owner  cannot  be  held  beyond  contract  price;  Wiggins  v.  Bridge,  70  Cal. 
430,  denying  lien  in  case  of  abandonment  after  payment  in  full  unless 
owner  completes  for  amount  less  than  balaoce  of  contract  price;  Walsh 
▼.  McMenomy,  74  Cal.  359,  but  holding  owner  liable  in  case  of  pre- 
mature payment  after  notice  of  lien;  Parsley  v.  David,  106  N.  C.  232, 
but  sustaining  complaint  discussed. 

70  Cal.  32-33.    MORGAN  v.  McDONALD. 

Affidavit  of  Merits  is  necessary  in  motion  to  vacate  default  judg- 
ment, p.  33. 

To  same  effect  in  concurring  opinion  in  Sargent  v.  Kindred,  6  N. 
Dak.  20,  holding  affidavit  filed  insufficient. 

70  Cal.  33-34.    PEOPLE  v.  BELL. 

Notice  of  Appeal. — Service  must  be  shown  by  transcript,  p.  84. 

To  same  effect  in  People  v.  Colon,  119  Cal.  669,  dismissing  appeal 
therefor. 

Appeal  was  Dismissed  because  transcript  did  not  show  service  of 
notice,  p.  34. 

Cited  in  support  of  general  rule  in  Territory  v.  Harris,  7  Mont.  432, 
reviewing  conflict  as  to  procedure,  but  allowing  another  appeal  under 
local  statute. 

70  Cal.  34-36.    PEOPLE  v.  JANUARY. 

Admission  to  Bail  Pending  Appeal  should  not  be  granted  by  supreme 
court  in  first  instance,  p.  36. 

To  same  effect  in  Ex  parte  Turner,  112  Cal.  629,  denying  application 
under  facts. 

70  Cal.  C5-40.    IN  RE  BICKERSTAFF. 

Municipal  Ordinance  is  valid  that  regulates  sale  of  Uquors,  without 
actual  prohibition,  p.  38. 

To  same  effect  in  Sprayberry  v.  Atlanta,  87  Qa.  126,  sustaining  such 
<x'dinance  under  local  statutes  and  charter. 

70  Cal.  42-51.    GATES  v.  McLEAN. 

Attachment. — ^Levy  held  to  be  insufficient,  p.  47. 
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Cited  in  Brusie  ▼.  Gates,  80  Cal.  467,  on  point  that  general  return 
of  levy  is  not  sufficient. 

Vendor  and  Vendee. — ^Vendor  is  entitled  to  possession  unless  contract 
stipulates  otherwise,  p.  49. 

To  same  effect  in  Stratton  v.  California  etc.  Co.,  86  Cal.  364,  360, 
holding  further,  as  to  rescission  of  executory  contract,  for  sale  of 
lands;  Cartin  v.  Hammond,  10  Mont.  5,  denying  vendee's  right  to  dam- 
ages for  improvements  on  land  when  possession  not  stipulated  for  and 
entry  was  without  permission. 

Failure  of  Title. — ^Vendee  cannot  retain  possession  and  refuse  to  pay 
purchase  price,  p.  50. 

To  same  effect  in  Rhorer  v.  Bila,  83  Cal.  55,  56,  discussing  rights  of 
vendee  generally;  and  on  same  point,  Worley  v.  Nethercott,  91  Cal.  517, 
518,  25  Am.  St.  Rep.  211,  affirming  main  case;  Hill  v.  Den,  121  Cal. 
46,  holding  action  not  aided  by  subsequent  offer  to  restore  possession; 
Haile  v.  Smith,  128  Cal.  419,  noted  under  Salmon  v.  Hoffman,  2  CaL 
139;  Owen  v.  Pomona  etc.  Co.,  131  Cal.  540,  on  point  that  vendee  may 
recover  value  of  his  improvements,  in  case  of  failtire  of  title;  Sievers 
V.  Brown,  36  Or.  221,  on  point  that  vendee  cannot  recover  back  price 
while  retaining  possession. 

70  Cal.  51-58.    EX  PARTE  STICE. 

Witness— Criminating  Evidence. — Court  is  judge  whether  question  is 
one  that  must  be  answered,  p.  53. 

Cited  in  Overend  v.  Superior  Court,  131  Cal.  283,  citing  main  case 
also  in  question  of  regularity  of  judgment  for  contempt;  note  to  Evans 
V.  O'Connor,  75  Am.  St.  Rep.  331,  on  general  subject. 

A  Witness  cannot  Claim  his  constitutional  privilege  until  he  is  sworn, 
p.  53. 

Approved  in  United  States  v.  Kimball,  117  Fed.  163,  that  person  sub- 
sequently indicted  was  subpoenaed  before  grand  jury  and  compelled 
to  take  usual  oath  was  not  infringemnt  of  constitutional  right  not  to 
testify  against  himself. 

Witness. — ^Defendant  under  different  information  may  be  called  as 
witness,  and  cannot  refuse  to  be  sworn,  p.  55. 

To  same  effect  in  People  v.  Plyler,  121  Cal.  162,  holding  calling  of 
such  witness  not  prejudicial  error,  although  he  declines  to  ajiswer. 

70  Cal.  59-60.    PEOPLE  y.  COLE. 

Municipal  Ordinance  need  not  be  recorded  in  ordinance  book,  p.  60. 

To  same  effect  in  Central  Irrigation  District  v.  De  Lappe,  79  Cal. 
358,  as  to  ordinance  fixing  time  of  regular  meetings  of  supervisors; 
Ede  V.  Knight,  93  CaL  162,  on  point  that  extension  of  time  of  per- 


3466  Notes  on  California  Reports.  70  Cal.  61-84 

formance  of  street  contract  is  not  affected  by  failure  to  record  it  dur- 
ing life  of  contract;^  Sacramento  y.  Dillman,  102  Cal.  Ill,  on  point  that 
ordinance  is  not  invalidated  by  failure  to  publish  it. 

70  CaL  61-69.    PEOPLE  t.  PHILLIPS. 

Instruction  assuming  fact  is  not  reversible  error  when  it  is  admitted 
or  no  conflict  exists,  p.  68. 

To  sazne  effect  in  Dean  v.  Ross,  105  Cal.  231,  but  holding  such  charge 
erroneous  when  evidence  conflicting;  People  v.  Worthington,  115  Cal. 
246,  holding  instruction  not  prejudicial  under  facts;  People  v.  Putman, 
129  Cal.  263,  and  People  v.  Allen,  144  Cal.  301,  noted  under  People  v. 
Messersmith,  61  Cal.  249;  State  ▼.  Cunningham,  111  Iowa,  244,  sus- 
taining instruction. 

Variance  as  to  Indictment  is  not  reversible  error  when  not  preju- 
dicial, p.  64. 

ated  in  Burlingim  v.  State,  61  Neb.  278,  State  v.  Duffield,  49  W.  Va. 
279,  and  cf.  Rieger  v.  United  States,  107  Fed.  923,  as  to  contents  of 
alleged  forged  instrument. 

Forgery. — ^Variance  between  pleading  and  proof  as  to  instrument  is 
immaterial  when  not  prejudicial,  p.  64. 

Cited  in  People  T.  Chretien,  137  CaL  ^4,  455,  so  holding  as  to  for- 
gery of  deed. 

70  Cal.  69-72.    m  RE  SICAUD. 

Executor's  Commissions  cannot  be  allowed  on  property  not  belong- 
ing to  estate,  although  taken  into  possession,  p.  71. 

To  same  effect  in  In  re  Delaney,  110  Cal.  566,  further  holding  as  to 
additional  allowance  and  appeal  from  order  fixing  commissions;  In  re 
I>e war's  Estate,  10  Mont.  438  (see  432),  further  holding  fees  to  be  com- 
puted under  law  in  force  when  allowed. 

70  CaL  75-78.    DU  BRUTZ  v.  JESSUP. 

Breach  of  Contract. — Complaint  must  allege  breach  complained  of, 
p.  77. 

To  same  effect  in  Richards  v.  Insurance  Co.,  80  Cal.  506,  holding 
complaint  on  insurance  policy  insufficient  unless  nonpayment  alleged. 
Distinguished  in  Ramsey  v.  Johnson,  7  Wyo.  398,  holding  breach  suffi- 
ciently pleaded. 

70  CaL  79-84.    HcALESTER  y.  LANDERS. 

Landlord  and  Tenant. — ^Eviction  of  tenant  may  occur  without  actual 
dispossession,  p.  82.  See  notes  to  Minneapolis  etc.  Co.  v.  Williamson, 
38  Am.  St.  Rep.  484,  on  abandonment  by  lessee;   Chestnut  v.  Tyson, 
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63  Am.  St.  Rep.  114-118,  on  covenant  for  quiet  enjoyment,  citing  main 
case,  also,  on  other  points. 

70  Cal.  85-86.    COHEN  y.  GRAY. 

Restraining  Order  ceases  on  granting  of  injnnctioii  pend^ite  lite, 
p.  86. 

To  same  effect  in  Lambert  y.  Haskell,  80  Cal.  622,  further  holding 
as  to  liability  of  sureties  on  bond  on  preliminary  injunction. 

70  Cal.  87-88.    SAVILLE  t.  FRISBIS. 

Judgment  of  Dismissal  for  want  of  prosecution  held  proper  under 
facts,  p.  88. 

Cited  in  Hassey  v.  Homestead  etc.  Assn.,  102  Cal.  613,  on  point  that 
such  dismissal  is  within  court's  jurisdiction;  and  on  same  point  First 
Nat.  Bank  ▼.  Nason,  115  Cal.  628 — ^both  affirming  dismissals;  People 
y.  Jefferds,  126  CaL  300,  noted  under  Dupuy  y.  Shear,  29  CaL  238. 

70  Cal.  89-97.    McBROWN  y.  DALTON. 

Partition  Decree  severs  unity  of  possession,  but  confers  no  addi- 
tional title,  p.  94. 

To  same  effect  in  Richardson  v.  Loupe,  80  Cal.  503,  further  holding 
each  tenant  entitled  to  exclusive  possession  of  respective  allotment; 
Cunha  v.  Hughes,  122  CaL  113,  holding  community  character  not  af- 
fected by  such  decree. 

General  Citation.— Padfio  Bank  y.  Hannah,  90  Fed.  79. 

70  Cal.  98-102.    PEOPLE  y.  HARSEILER. 

Error  in  Admitting  Evidence  is  cured  by  defendants  subsequently 
testifying  to  same  matters,  p.  99. 

To  same  effect  in  People  v.  Ketchum,  73  Cal.  638,  as  to  improper 
admission  of  wife's  testimony  against  husband.  Cited  in  State  v.  God- 
dard,  162  Mo.  226,  sustaining  admission  of  such  evidence. 

Criminal  Law. — ^Intoxication  is  inadmissible  when  charge  does  not 
involve  proof  of  specific  intent,  p.  100. 

To  same  effect  in  People  v.  Gordan,  103  Cal.  576,  sustaining  charge 
that  intoxication  might  be  considered  as  to  charge  of  assault  to  murder, 
but  not  as  to  charge  of  assault  with  deadly  weapon. 

70  Cal.  103-107.    SWIFT  v.  GOODRICH. 

Riparian  Owner  may  make  reasonable  use  of  water  for  necessary 
household  purposes  or  for  irrigation,  p.  105. 

To  same  effect  in  Heilbron  v.  Land  etc.  Co.,  80  Cal.  193,  dissolving 
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injunction  of  nse  for  irrigation  under  facts.  Note  citations:  Davis 
y.  Getchell,  79  Am.  Dec.  640,  and  ToUe  y.  Ck>rret]i,  98  Am.  Dec.  545,  on 
general  subject. 

70  Cal.  108-115.    ROBERTS  y.  DONOVAN. 

Surety  for  Employee  is  discharged  by  his  continuance  in  employ  of 
master  after  tatter's  knowledge  of  defalcation,  p.  110. 

To  same  effect  in  Pacific  etc.  Co.  y.  Surety  Co.,  93  Cal.  13,  but  hold- 
ing surety  not  discharged  through  failure  to  receiye  notice  of  agent's 
mere  laches  not  amounting  to  dishonesty;  Saint  v.  Wheeler  etc  Co., 
95  Ala.  378,  36  Am.  St.  Rep.  218,  holding  rule  applicable  to  corporation 
employee.  Note  citations:  Bank  y.  Gerke,  6  Am.  St.  Rep.  459,  on 
general  subject. 

Counterclaim  cannot  be  set  up  in  action  against  joint  debtors,  based 
on  demand  belonging  to  one  alone,  p.  114. 

To  same  effect  in  Stockton  etc.  Society  y.  Giddings,  96  Cal.  90,  31 
Am.  St.  Rep.  186,  denying  right  of  surety  to  assert  counterclaim  on 
warranty  to  which  he  was  not  a  party;  Clark  v.  Sullivan,  2  N.  Dak. 
105,  but  allowing  set-off  to  surety  jointly  boimd  with  principal  of  his 
individual  claim  against  creditor.  Approved  in  Canfield  y.  Amett,  17 
Colo.  App.  427,  in  action  on  joint  and  several  note  one  of  makers  may 
interpose  as  counterclaim  debt  due  him  from  plaintiff. 

General  Citation. — Smock  y.  Carter,  6  Okla.  297. 

70  Gal.  116-119.    PEOPLE  y.  DONALDSON. 

Obtaining  Property  under  False  Pretenses. — Infonnation  held  suffi- 
cient, p.  117. 

Cited  in  People  y.  McKenna,  81  Cal.  161,  but  holding  information 
insufficient  when  acts  of  fraud,  etc.,  not  specified.  Note  citations: 
State  y.  Campbell,  94  Am.  Dec.  253,  254,  on  informations  in  language 
of  statute. 

Obtaining  Property  under  False  Pretenses  includes  giying  check  on 
bank  where  drawer  had  neither  funds  nor  credit,  p.  118. 

.  To  same  effect  in  People  y.  Wasseryogle,  77  Cal.  175,  holding  con- 
rviction  justified  by  eyidence,  and  defining  "false  pretense";  People  y. 
Oibbs,  98  Cal.  664,  but  holding  aliter  as  to  note  and  mortgage,  and 
further  holding  actual  misrepresentations  not  sufficient  for  conviction 
when  not  ruled  upon.  Note  citations:  Barton  y.  People,  25  Am.  St. 
Rep.  380,  on  general  subject. 

70  Cal.  120-121.    PEOPLE  v.  WEBB. 

Witness  cannot  be  Impeached  as  to  matters  collateral  to  issue,  p.  121. 
To  same  effect  in  People  y.  Dye,  75  Cal.   112,  holding  admission  of 
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such  evidence  improper;  Faulkner  v.  Rondoni,  104  Cal.  148,  sustaining 
its  rejection;  Taussig  y.  Schields^  26  Mo.  App.  327,  but  sustaining  cer- 
tain cross-examination  as  to  contradictory  statements;  State  y.  Dayid- 
son,  9  S.  Dak.  568,  rejecting  certain  rebutting  eyidenoe. 

70  Cal.  125-126.    McCANTS  y.  BUSH. 

Mechanic's  Lien. — ^Notice  to  Owner  under  then  law  did  not  oblige 
him  to  retain  sufficient  for  payment  of  subcontract(Mr's  claim  before 
lien  filed,  p.  126. 

To  same  effect  in  Walsh  y.  MoMenomy,  74  Cal.  359,  on  point  that 
materialman  or  subcontractor  cannot  enforce  lien  when  nothing  due 
contractor. 

70  CaL  132-134.    IN  MATTER  OF  SUSSBLL. 

Inyoluntary  Insolyency. — ^Petition  need  not  state  names  of  members 
of  petitioning  firms,  p.  133. 

To  same  effect  in  In  re  Dennery,  89  Cal.  106,  also  cited  infra. 

Inyoluntary  Insolyency. — Petition  must  allege  facts  showing  indebt- 
edness, p.  133. 

To  same  effect  in  Mogk  y.  Peterson,  75  Cal.  498,  but  holding  defect 
not  attackable  collaterally;  In  re  Dennery,  89  CaL  105,  106,  but  hold- 
ing petition  sufficient. 

70  CaL  135-136.    THOMPSON  y.  WHITE. 

• 

Slander  of  Title. — Nonsuit  should  be  granted  where  action  is  pending 
between  same  parties  as  to  yalidity  thereof,  p.  136.  See  note  to  Bur- 
kett  y.  Griffith,  25  Am.  St.  Bep.  159,  on  general  subject. 

70  Cal.  136-140.    DYER  y.  BROGAN. 

Findings. — Omission  of  on  material  issues  is  not  prejudicial  when 
those  made  are  oondusiye  against  plaintiff's  right  of  action,  p,  139. 

To  same  effect  in  Windhaus  y.  Bootz,  92  Cal.  623,  and  Gregory  y. 
Gregory,  102  Cal.  52,  cited  under  Murphy  y.  Bennett,  68  CaL  528; 
Diefendorff  y.  Hopkins,  95  CaL  348,  as  to  issue  of  yalue  in  troyer  where 
judgment  for  defendant;  Bancroft  Co.  y.  Haslett,  106  Cal.  153,  holding 
findings  for  plaintiff  sufficient  in  action  for  oonyersion. 

Parol  Eyidence  is  admissible  to  show  that  record  was  not  in  fact  the 
true  one,  p.  139. 

To  same  effect  in  Louisyille  etc.  Co.  y.  Malone,  116  AIa.  604,  admit- 
ting it  to  show  actual  time  of  signature  of  bill  of  exceptions. 

Street  Assessment. — Resolution  of  superyisors  cannot  be  corrected  by 
deputy  clerk,  although  to  accord  with  truth,  p.  139. 
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To  same  effect  in  Directors  v.  Abila,  lOS  CaL  371,  as  to  insertion  of 
declaration  of  result  of  bond  election. 

70  OoL  140-143.    ESTATE  OF  LEARNED. 

Probate  Appeal  from  motion  denying  new  trial  in  will  contest  enter- 
tained, p.  140. 

Cited  in  In  re  Bauquier,  86  Cal.  316,  in  support  of  allowance  of  appeal 
from  order  denying  new  trial  of  opposition  to  appointment  of  execu- 
trix. 

Findings  in  Will  Contest  must  be  restricted  to  issues  raised  by  con- 
test, p.  141. 

To  same  effect  in  Barney  v.  Hayes,  11  Mont.  107,  holding  demurrer 
to  answer  to  contest  improper  under  local  act. 

Validity  of  WiU  depends  upon  statute  in  force  at  time  of  death, 
p.  143. 

To  same  effect  in  Langley  y.  Langley,  18  R.  I.  622,  on  point  that 
will  takes  effect  at  death,'  and  not  affected  by  subsequent  statute  pre- 
scribing form. 

70  CaL  144-147.    SCHALLASD  ▼.  EEL  SIVES  ETC.  CO. 

Corporate  Mortgage  is  not  invalidated  by  failure  to  record  author- 
izing resolution  in  proper  book,  and  authority  to  execute  is  presumed 
from  affixing  of  seal,  p.  146. 

Cited  in  Mills  y.  Boyle  etc  Co.,  132  Cal.  97,  as  to  corporate  note 
signed  by  proper  officers  and  sealed.  Distinguished  as  to  first  point 
in  Blood  y.  La  Serena  etc.  Co.,  113  Cal.  226,  where  no  such  resolution 
was  in  fact  adopted;  cited  as  to  second  point  in  Quinlan  v.  Railway 
Co.,  89  Tex.  380,  sustaining  deed  by  directors  and  trustees. 

Mortgage  Foreclosure. — ^Attorney's  Fees  cannot  be  allowed  as  to  oor- 
porate  mortgage  when  not  included  in  resolution  authorizing  loan,  p. 
147. 

To  same  effect  in  Gribble  y.  Columbus  etc  Co.,  100  Cal.  74,  but 
holding  unauthorized  mortgage  ratified  under  facts. 

70  Cal.  147-149.    ESTATE  OF  SBASBORO. 

Probate  Appeal  does  not  lie  from  order  denying  motion  to  yacate 
decree  sustaining  will,  p.  149. 

Cited  in  Estate  of  Winslow,  128  Cal.  312,  noted  under  Estate  of 
Montgomery,  55  Cal.  210.  Carpenter  y.  Superior  Court,  76  Cal.  600, 
as  to  order  vacating  judgment  revoking  will,  and  granting  certiorari; 
In  re  Ohm,  82  Cal.  162,  as  to  order  premitting  creditor  to  sue  in  name 
of  administratrix  to  set  aside  transfers  of  decedent;  In  re  Hathaway, 
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111  Gal.  272,  as  to  orders  revoking  appointment  of  guapdian  ad  litem, 
and  dismissing  petition  for  probate. 

Distribution — ^Posting  of  Notice. — ^Notice  is  presumed  to  have  re- 
mained where  posted  during  time  required  by  law,  p.  149. 

To  same  effect  in  Crew  y.  Pratt,  119  CaL  163,  further  holding  objec- 
tion waived  by  appearance  of  heirs. 

70  Cal.  150-153.    LOBRSB  v.  MULLAN. 

Land  Contest. — Order  of  Reference  and  other  proceedings  assume  title 
to  be  in  state,  p.  152. 

To  same  effect  in  Bode  v.  Trimmer,  82  CaL  616,  sustaining  finding 
therein  that  land  was  properly  surveyed,  etc. 

70  CaL  153-157.    STATE  y.  SIHTH. 

Escheat  Proceedings  are  premature  if  brought  within  five  years  from 
death,  p.  156. 

To  same  effect  in  People  v.  Roach,  76  Cal.  296,  holding  court  not 
concluded  by  allegation  that  no  heirs  exist.  Approved  in  State  v. 
Stevenson,  6  Idaho,  370,  nonresident  foreigner  cannot  take  rtol  estate 
by  succession  unless  he  appears  and  claims  succession  within  five  years 
after  death  of  decedent. 

Nonresident  Aliens  may  inherit  property  within  this  state,  p.  155. 

Cited  in  Blythe  v.  Hinckley,  127  Cal.  437,  holding  section  671,  Civil 
Code  operative  extraterritorially;  Estate  of  Pendergast,  143  Cal.  140, 
noted  under  Lyons  v.  State,  67  Cal.  384. 

70  Cal.  158-160.    GRAND  LODGE  v.  FARNHAM. 

Contract. — Offer  is  Revoked  by  death  of  proposer  before  acceptance, 
p.  159.  See  note  to  Chamberlain  v.  Dunlop,  22  Am.  St.  Rep.  815,  on 
general  subject. 

Contract. — ^Promise  to  subscriber  is  mere  offer  and  revocable  before 
acceptance,  p.  159. 

To  same  effect  in  Rogers  v.  College,  64  Ark.  637,  but  holding  sub- 
scriber bound  under  facts;  and  Davis  v.  Campbell,  93  Iowa,  632,  ruling 
similarly  under  facts. 

70  Cal.  161-163.  GRANDONA  r.  LOVDAL.  S.  C.  78  CaL  611,  12  Am. 
St.  Rep.  121. 

Nuisances. — Orerbanging  Trees  or  projecting  roots  when  causing  ae- 
iual  damage,  may  be  abated,  p.  162. 

To  same  effect  in  Grandona  v.  Lovdal,  78  CaL  617,  12  Am.  St.  Rep. 
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125,  but  holding  no  nuisanoe  shown  thereby  under  facts;  Hickey  v. 
Bailroad  Co.,  96  Mich.  503,  35  Am.  St.  Rep.  624,  holding  no  prior  notice 
of  abatement  necessary.  Note  citations:  Dubois  y.  Beaver,  82  Am. 
Dec.  331,  on  general  subject. 

Complaint  for  abatement  of  nuisance  is  ambiguous  and  uncertain 
where  not  specifically  stating  amount  of  damage  suffered  from  each 
eause  complained  of,  p.  163. 

To  same  effect  in  Mallory  y.  Thomas,  98  Cal.  647,  as  to  allegations 
of  special  damage  in  trespass,  and  on  same  point  Lamb  y.  Harbaugh, 
105  CaL  690.  Cited  in  Foerst  y.  Kelso,  131  Cal.  378,  on  point  that 
judgment  may  be  reversed  for  error  in  overruling  demurrer  for  uncer- 
tainty. 

General  Citation.— Gulf  etc.  Ry.  Co.  y.  Oakes,  94  Tex.  161. 

70  CaL  163168.    McCALLION  y.  HIBERNIA  ETC.  SOCIETY. 

RegnUtions  of  Benevolent  Sodeties  provide  remedies  as  to  offenses 
eommitted  by  officers,  p.  167. 

See  note  to  Otto  v.  Benevolent  Union,  7  Am.  St.  Rep.  165,  on  general 
■nbject. 

Certilicate  of  Incorporation  is  defective  when  not  in  o(mformity  with 
statutory  requirements,  p.  167. 

See  note  to  People  v.  Water  Co.,  33  Am.  St.  Rep.  177,  on  defective 
formation  of  corporations.  Distinguished  in  L.  A.  etc  Bank  v.  Spires, 
126  Cal.  544,  holding  existence  of  de  facto  corporation  not  attackable 
eoUaterally  for  informalities  in  organization. 

70  Cal.  169-184.    PFISTSR  r.  CENTRAL  PACIFIC  ETC.  CO.    59  Am. 
Rep.  404. 

Railroads. — ^^uggage,"  under  section  2181,  Civil  Code,  does  not  in- 
clude money  of  passenger  not  intended  for  use  when  traveling,  p.  173. 

To  same  effect  in  Metz  v.  Railroad  Co.,  85  Cal.  332,  20  Am.  St.  Rep. 
231,  and  note,  rejecting  lady's  jewelry  in  male  passenger's  trunk; 
Humphreys  v.  Perry,  148  U.  S.  645,  holding  company  not  liable  for 
stock  of  jewelry  in  trunk  sent  as  luggage.  Note  citations:  Railway 
Go.  v.  Berry,  46  Am.  St.  Rep.    215,  on  general  subject. 

Railroad  Companies  are  not  obliged  to  receive  or  carry  property  not 
appropriate  to  their  modes  of  transportation,  p.  180. 

To  same  effect  in  California  etc.  Works  v.  Railroad  Co.,  113  Cal. 
835,  as  to  carriage  of  gunpowder  and  sustaining  special  contract  lim- 
iting carrier's  liability.  Cited  in  Toledo  etc.  Co.  v.  Bowler  etc.  Co., 
63  Ohio  St.  287,  holding  carrier  not  liable  for  injury  to  merchandise 
shipped  as  baggage. 
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70  Cal.  184-186.    ESTATE  OF  OLVESA. 

Probate  Claims  have  force  of  judgments,  after  order  directing  pay- 
ment after  allowance,  and  bear  interest  therefrom,  p.  185. 

To  same  effect  in  Estate  of  Glenn,  74  Cal.  568,  allowing  interest 
thereon  from  allowance  (but  see  dissenting  opinion,  p.  569).  Distin- 
guished in  Moran  v.  Hagernmn,  69  Fed.  Rep.  429,  denying  interest  on 
judgments  under  local  statute. 

70  Cal.  186-187.    JOHNSON  ▼.  EXEIN. 
Finding  by  Reference  to  Pleadings  is  sufficient,  p.  186. 

To  same  effect  in  Gwinn  v.  Hamilton,  76  Cal.  266,  but  quaere  as  to 
finding  on  statute  of  limitations;  Williams  v.  Hall,  79  Cal.  607,  as  to 
finding  that  all  allegations  of  complaint  are  true  and  of  answer  untrue; 
Gale  V.  Bradbury,  116  Cal.  40,  as  to  similar  finding;  Homeseekers'  etc 
Assn.  y.  Gleeson,  133  Cal.  314,  sustaining  such  finding. 

70  Cal.  187-189.    RICHARDS  y.  SHEAR. 

Homestead. — ^Mechanic's  Lien  cannot  be  obtained  thereon  by  material- 
man, p.  188. 

To  same  effect  in  Walsh  v.  McMenomy,  74  Cal.  360,  where  home- 
stead declared  between  furnishing  of  materials  and  filing  of  claim; 
Lee  y.  Murphy,  119  Cal.  373  (but  holding  rule  different  under  amended 
statutes),  holding  homestead  exempt  from  mortgage  unrecorded  at  time 
of  declaration.  Distinguished  in  Merrigan  y.  English,  9  Mont.  124,  125, 
under  local  act,  granting  such  lien  for  materials  and  labor;  and  on 
same  point,  Bonner  y.  Minnier,  13  Mont.  277,  40  Am.  St.  Rep.  444 
(and  see  note,  446,  448),  but  see  dissenting  opinion,  p.  284.  Note  cita- 
tions:   Mertz  y.  Berry,  45  Am.  St.  Rep.  384,  on  general  subject. 

70  CaL  189-193.    CHARNOCE  y.  ROSE. 

Statute. — Repeal  is  effected  by  passage  of  inconsistent  later  act  on 
same  subject  matter,  p.  192. 

To  same  effect  in  Dillon  y.  Bicknell,  116  Cal.  114,  holding  prior  act 
repealed;  cited  in  Miack  y.  Jastro,  126  CaL  133,  noted  under  Pierpont  y. 
Crouch,  10  Cal.  316;  Sponogle  y.  Cumow,  136  Cal.  684,  noted  under 
State  y.  Conkling,  19  Cal.  501. 

Watercourses. — Statute  is  yoid  that  permits  expropriation  without 
compensation,  p.  191. 

Cited  in  Fisher  y.  Bountiful  City,  21  Utah,  37,  ruling  simihirly  m 
to  statute  allowing  cities  so  to  acquire  water  rights. 

70  Cal.  193-194.    PEOPLE  v.  LOWREY. 

Jury  in  Criminal  Case,  cannot,  under  direction  of  oourt,  yiew  locna 
in  quo  without  presence  of  defendant,  p.  194. 
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DifltingoUhed  in  State  v.  Mortensen,  26  Utah,  340,  defendant  in  mur- 
der prosecution  need  not  be  present  when  jury  views  premises. 

70  Gal.  194  106.    WING  HO  v.  BALDWIN. 

Partnership. — Publication  of  Certificate  is  unneoessary  in  ease  of  ac- 
tion by  firm's  assignee,  p.  196. 

To  same  effect  in  Gray  v.  Wells,  118  GaL  18,  where  assignee  was 
member  of  firm;  Quan  Wye  y.  Ghin  Lin  Hee,  123  GaL  186,  noted  under 
Cheney  y.  Newberry,  67  Gal.  126. 

70  Gal.  196-197.    WILSON  y.  PROUTY. 

Chattel  Mortgage  of  Growing  Crop,  when  duly  recorded,  is  not  de- 
stroyed by  tortious  removal  thereof,  p.  197. 

Gited  in  Summerville  v.  Stockton  etc.  Go.,  142  Gal.  644,  noted  under 
Martin  v.  Thompson,  63  Gal.  4;  Ghittenden  v.  Pratt,  89  Gal.  183,  hold- 
ing purchaser  of  such  crop  liable  to  mortgagee  on  conversion  for  such 
removal.  Note  citations:  GiUilan  v.  Kendall,  18  Am.  St.  Rep.  771,  on 
general  subject. 

70  GaL  189-201.    ADAMS  y.  SOUTH  BRITISH  ETC.  COS. 

Insurance. — Conditions  for  Arbitration  before  suit  are  binding  and 
action  otherwise  is  premature,  p.  201. 

To  same  effect  in  cases  cited  under  Old  Saucelito  etc.  Go.  y.  Gommer- 
dal  etc  Go.,  66  Gal.  253,  as  follows:  Garroll  v.  Girard,  72  Gal.  301,  Gon- 
fer^nce  v.  Seitz,  74  Gal.  292,  Gase  v.  Insurance  Go.,  82  Gal.  270,  Famum 
y.  Insurance  Go.,  83  Gal.  263,  17  Am.  St.  Rep.  246,  Niagara  etc.  Go.  v. 
Bishop,  154  HI.  16,  45  Am.  St.  Rep.  108,  Zalesky  v.  Home  etc.  Go.,  102 
Iowa,  620,  Randall  v.  American  etc.  Go.,  10  Mont.  355,  24  Am.  St.  Rep. 
60.  Gited  also  in  Hanover  etc  Go.  v.  Lewis,  28  Fla.  246,  sustaining 
arbitration  clause  under  local  statutes;  dissenting  opinion  in  Western 
etc  Go.  y.  Decker,  98  Fed.  384,  main  opinion  allowing  action  without 
arbitration  under  facts  stated. 

70  GaL  201-204.    PHELPS  y.  COGSWELL. 

Appeal. — ^New  Trial  for  excessive  damages  was  granted  unless  plain- 
tiff should  remit  part  of  verdict,  p.  204. 

Cited  in  support  of  general  rule  in  Davis  y.  Southern  Pacific  Go., 
98  GaL  18,  sustaining  such  order  made  by  lower  court;  Billingsley  v. 
Maas,  93  Wis.  183,  granting  new  trial  conditionally  under  like  terms. 

70  Gal.  206-209.    LONG  BEACH  ETC.  CO.  y.  RICHARDSON. 

Waters. — State  owns  land  on  seashore  between  high  and  low-water 
mark,  p.  209. 

Notes  OaL  Rep.— 218. 
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To  same  effect  in  Freeman  v.  Bellegarde,  108  Cal.  185,  49  Am.  St. 
Rep.  78,  construing  grant  of  riparian  tidal  lands. 

70  Cal.  210.    SANCHEZ  y.  NEWMAN. 

Contempt. — ^Appeal  does  not  lie  from  order  dismissing  Tirooeedings, 
p.  210. 

To  same  effect  in  In  re  Vance,  88  Cal.  262,  as  to  appeal  from  judg- 
ment therein.  Note  citations:  Mullin  y.  People,  22  Am.  6t.  Rep.  417» 
on  general  subject. 

70  Cal.  211-212.    TEMPLE  ▼.  SUPESIOS  COURT. 

Mandamus  will  Lie  to  compel  hearing  of  contempt  proceedings  erro- 
neously dismissed  for  alleged  want  of  jurisdiction,  p.  212. 

To  same  effect  in  State  ▼.  Young,  31  Fla.  601,  34  Am.  St.  Rep.  44, 
where  refusal  based  on  alleged  interest;  State  v.  McClinton,  x7  Wash. 
47,  where  based  on  alleged  pendency  of  another  proceeding. 

Cited  in  Cahill  y.  Superior  Court,  145  Cal.  46,  granting  mandamus 
to  compel  hearing  of  motion  to  modify  order  setting  apart  homestead; 
dissenting  opinion  in  Kerr  y.  Superior  Court,  130  Cal.  187,  main  opinioii 
noted  under  People  y.  Sexton,  24  Cal.  78;  Crocker  y.  Conrey,  140  Oal. 
219,  noted  under  Merced  etc  Co.  y.  Fremont^  7  Cal.  130. 

70  Cal.  212-215.    PEOPLE  y.  BUNKER. 

Officer  Must  Account  for  moneys  reoeiyed  by  him  under  statute  al- 
though such  statute  unconstitutional,  p.  216. 

Distinguished  in  San  Bernardino  y.  Dayidson,  112  Cal.  605,  as  to  fees 
reoeiyed  for  work  not  a  part  of  official  duties. 

Immigration  Commissioner,  under  section  2956,  Political  Code,  can 
be  allowed  only  salary  and  office  expenses  actually  paid,  p.  215. 

To  same  effect  in  People  y.  Van  Ness,  76  Cal.  124,  construing  same 
act,  but  holding  suit  barred;  Cited  in  County  y.  Fay,  131  Cal.  551,  noted 
under  McKee  y.  Monterey  Co.,  51  Cal.  275;  State  y.  Duncan,  153  Ind. 
321,  holding  bribed  officer  estopped  from  asserting  that  he  did  not  hold 
de  jure;  Collier  y.  Montgomery  Co.,  103  Tenn.  714,  holding  sheriff  bound 
by  contract  entered  into  by  him  yoluntarily  under  statute. 

70  Cal.  216-219.    KEDSOLIVANSKY  y.  NIEBAUM. 

Slander. — Complaint  held  sufficient  as  charging  lack  of  chastity,  p. 
217. 

Cited  in  Jarman  y.  Rea^  137  Cal.  343,  noted  under  Nideyer  y.  Hall, 
67  Cal.  79. 

70  Cal.  220-221.    PALMES  y.  WHITE. 
Mechanics'  Liena.— Void  Contract,  under  seotioii  1183,  Code  of  CMl 


8475  Notes  on  Oalifomia  Reports.  70  Gal.  220-242 

Procedure,  will  not  sustain  action  against  owner  for  damages  for  pre- 
vention of  its  performance,  p.  221. 

Cited  in  Rebman  v.  San  Gabriel  etc.  Co.,  95  Gal.  304,  as  dictum,  per- 
mitting action  for  reasonable  value  of  materials  and  labor. 

70  Gal.  221-226.    BACON  y.  IRVINE. 

Corporation. — Stockbolders  cannot  Sne  when  demand  on  direoton  to 
Bue  was  simulated,  p.  225. 

To  same  effect  in  Morrison  v.  Stone,  103  Gal.  07,  holding  action  not 
maintainable  under  facts;  Loftus  v.  Association,  8  S.  Dak.  206,  but 
sustaining  action  by  stockholder  when  directors  guilty  of  fraud. 

70  Gal.  226-231.    ANDERSON  ▼.  BLACK. 

Mining  Location. — ^Distinct  marking  on  ground  is  suffident  although 
no.  monument  placed,  p.  230. 

Gited  in  Eaton  v.  Norris,  131  Gal.  563,  noted  under  Taylor  v,  Mid- 
dleton,  67  GaL  656;  Mining  Go.  v.  Mining  Go.,  7  Mont.  358,  holding 
marking  sufficient  by  stakes  of  adjoining  claims;  Upton  v.  Larkin.  7 
Mont.  454,  on  point  that  question  of  sufficiency  of  description  in  notice 
is  one  of  fact. 

An  Objection  First  Raised  on  Appeal  will  not  be  considered,  p. 
231. 

Approved  in  Mutual  L.  Ins.  Go.  v.  McGrew,  188  U.  S.  300,  federal 
question  first  raised  in  petition  for  rehearing  in  highest  state  court 
is  too  late  to  confer  jurisdiction  on  supreme  court. 

70  Gal.  231-236.    MACE  v.  O'REILLET. 

Judgment  cannot  be  Entered  by  successor  of  trial  judge  although  in 
accordance  with  tatter's  order  for  judgment,  p.  234. 

To  same  effect  in  Gonnolly  v.  Ashworth,  08  Gal.  206,  denying  power 
of  such  successor  to  file  findings  signed  by  former  and  enter  judgment 
thereon;  Broder  v.  Gonklin,  08  Gal.  362,  denying  power  of  outgoing 
judge  to  sign  judgment  when  findings  and  trial  incomplete;  Young  v. 
Young,  165  Mo.  633,  on  point  that  judgment  in  oourt  case  is  invalid, 
unless  findings  filed  or  waived. 

70  GaL  236-242.    KING  v.  GOXZ. 

HomMtead  may  be  Declared  even  as  against  existing  creditors,  p. 
242. 

To  same  effect  in  Sacramento  Bank  v.  Alcorn,  121  Gal.  383,  sustain- 
ing it  as  against  creditors  not  included  in  trust  deed;  Kelly  v.  Sparks, 
54  Fed.  Rep.  72,  sustaining  declaration  on  property  purchased  with 
nonexempt  funds  by  debtor  knowingly  insolvent. 
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Mere  Possession  of  Real  Property  is  property,  p.  240. 

Approved  in  dissenting  opinion  in  Salt  Lake  City  etc.  Co.  y.  Salt  Ijake 
City,  24  Utah,  301,  majority  upholding  Reirised  Statutes  of  1898,  sec- 
tion 3597,  permitting  plaintiff  in  condemnation  to  take  possession  be- 
fore condemnation. 

70  Cal.  242-247.    TIBBETTS  y.  FORB. 

Injunction  of  Execution  Sale  will  be  granted  to  prevent  doud  on 
title,  p.  246. 

To  same  effect  in  Idnnell  y.  Battey,  17  R.  L  243,  sustaining  com- 
plaint therefor. 

70  Cal.  247-249.    GOULD  r.  LAIVTSRMAll. 

Land  Contest.— Certificate  of  Purduwe  is  not  oonclusiye  therein  as 
to  rights  of  holder,  p.  249. 

To  same  effect  in  Taylor  y.  Weston,  77  CaL  641,  and  McFaul  y. 
Pfankuch,  98  CaL  402  (cited  under  Gilson  v.  Robinson,  68  CaL  639). 

70  Cal.  260-254.    BURKLE  y.  LEVY. 

Fraud. — Contract  may  be  Rescinded  for,  if  done  prompty  on  dis- 
covery of  facts,  p.  254. 

To  same  effect  in  Loaiza  y.  Superior  Court,  86  Cal.  30,  20  Am.  St. 
Rep.  208,  discussing  remedies  of  vendee  under  such  contract;  Hammond 
V.  WcJlace,  85  CaL  631,  as  to  sale  of  land,  but  holding  delay  unreason- 
able under  facts. 

Laches  is  Imputable  to  Married  Woman  seeking  to  avoid  her  deed 
for  fraud,  p.  264. 

To  same  effect  in  Gibson  v.  Herriott,  66  Ark.  97,  27  Am.  St.  Rep. 
24,  holding  laches  shown  by  facts. 

70  CaL  264-261.    FLANAGAN  y.  BROWN. 

Agency. — ^Release  by  Principal  of  debt  due  him  is  valid  as  against 
action  by  agent  for  ooUection  thereof,  p.  256. 

To  same  effect  in  Quinn  v.  Dresbach,  76  Cal.  162,  7  Am.  St.  Rep. 
140,  on  point  that  owner  may  collect  note  although  held  by  such  agent. 

70  CaL  261-269.    SANBORN  \.  MADERA  ETC.  CO. 

Master  and  Servant. — ^Master  must  furnish  suitable  and  safe  ma- 
chinery for  use  of  employees,  p.  266. 

Cited  in  Skelton  v.  Pacific  Lumber  Co.,  140  CaL  611,  holding  servant 
not  to  assume  risk  of  action  of  engineer  in  causing  machinery  to  run 
at  excessive  speed  resulting  in  breaking  of  wheel;  Congrave  v.  S.  P.  etc 
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Co.,  88  Cal.  369,  discussing  theory  of  yice-principalship;  Nixon  y.  Selby 
etc  Co.,  102  Cal.  466,  holding  rule  as  to  negligence  of  fellow-servants 
not  applicable,  and  on  same  point,  Higgins  y,  Williams,  114  Cal.  182, 
and  Balhoff  v.  Railroad  Co.,  106  Mich.  612. 

Contributory  negligence  iy  shown  if  servant  had  knowledge  or  means 
of  knowledge  of  defects  and  risks  likely  to  result  from  defective  mach- 
inery, p.  266. 

To  same  effect  in  Colbert  v.  Rankin,  72  Cal.  199;  Lee  v.  S.  P.  etc  Co., 
101  CaL  122,  Bjorman  v.  Fort  Bragg  etc.  Co.,  104  CaL  630,  Nofsinger  v. 
Goldman,  122  Cal.  618,  holding  instructions  erroneous;  Gisson  v. 
Schwabacher,  99  CaL  421,  Higgins  v.  Williams,  114  Cal.  183,  and  Graham 
T.  Coal  Co.,  38  W.  Va.  278,  280,  holding  no  contributory  negligence 
Bhown;  and  Mullin  v.  Horseshoe  Co.,  105  Cal.  83,  ruling  similarly  and 
holding  question  one  of  fact  for  jury;  Habishaw  v.  Standard  etc  Co., 
ISl  Cal.  432,  holding  verdict  as  to  contributory  negligence  final  where 
evidence  conflicts. 

70  CaL  270-275.    BXTTNBS  r.  HOLT. 

LibeL — Constniction  to  be  made  by  court  is  that  derived  from  lan- 
guage used  and  whole  intent  and  purport  of  document,  p.  274. 

To  same  effect  in  MoGinnis  v.  Knapp,  109  Mo.  146,  holding  complaint 
therefor  sufficient;  and  Chiatovich  v.  Hanchett,  88  Fed.  Rep.  876,  ruling 
similarly  as  to  complaint. 

Libel  includes  language  tending  to  expose  one  to  obloquy,  p.  275. 

Cited  in  Schomberg  v.  Walker,  132  CaL  227,  quoting  Tonini  v.  Cevasco, 
114  CaL  271;  Tonini  v.  Cevasco,  114  Cal.  273,  as  to  newspaper  state- 
ment of  plaintiff's  discharge  from  employment  for  repreheneible  eon- 
duct. 

70  CaL  276-281.    GREEN  r.  HATES. 

Decision  of  Land  Department  as  to  question  of  fact  is  oonduBhre,  p. 
28L 

To  same  effect  in  Irvine  t.  Tarbat,  105  Cal.  243,  holding  issuance 
of  homestead  patent  conclusive  as  against  claim  that  land  was  town- 
site. 

70  CaL  282-286.  8CHUTLSR  t.  BROUGHTON. 

Conveyance  to  Wife  during  marriage  is  presumptively  community 
although  deed  recites  payment  of  consideration  to  her,  p.  283. 

To  same  effect  in  Directors  v.  Abila,  106  CaL  361,  holding  such  wife 
not  an  ''owner"  under  "Wright  Act."  Note  citations:  Cooke  v.  Bre- 
mond,  86  Am.  Dec.  637,  and  Shaw  ▼.  Hill,  96  Am.  Dec.  423,  on  general 
subject. 
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Lands  Purchased  with  Separate  Funds  of  either  spouse  is  separate 
property,  p.  283. 

To  same  effect  in  Jackson  v.  Torrence,  83  Cal.  530,  discussing  pur- 
chases during  marriage. 

Land  Purchased  by  Wife  during  marriage  with  separate  funds  and 
then  borrowed  money  is  partly  separate  and  partly  community^  p.  285. 

To  same  effect  in  Loring  t.  Stuart,  79  Gal.  202,  sustaining  her  mort- 
gage of  whole  property  and  its  foreclosure  as  to  her  interest;  In  re 
Bauer,  79  Gal.  310,  further  holding  dividends  on  deposits  of  mingled 
fimds  to  belong  to  community  where  proportions  not  shown;  Flournoy 
▼.  Flournoy,  86  Gal.  292,  21  Am.  St.  Rep.  41,  but  holding  propert.v  en- 
tirely separate  where  such  moneys  borrowed  from  husband  with  no 
intent  to  vest  him  with  any  interest;  Heney  v.  Pesoli,  109  Oal.  62,  but 
holding  property  separate  where  so  purchased  with  husband's  consent 
and  part  of  purchase  price  was  secured  by  their  joint  irortgage  thereof. 
Note  citations:  Gooke  y.  Bremond,  86  Am.  Dec.  634,  637,  on  general 
subject. 

Moneys  Borrowed  by  Wife,  secured  by  mortgage  of  her  separate  prop- 
erty, are  separate,  p.  285. 

To  same  effect  in  Flournoy  v.  Flournoy,  86  Gal.  293,  21  Am.  St.  Rep. 
42,  although  husband  joined  in  notes  and  mortgage;  and  on  same  point 
in  Heney  v.  Pesoli,  109  Gal.  62,  where  property  purchased  as  separate 
and  husband  paid  nothing  on  account  of  purchase  price.  Denied  in 
Yesler  v.  Hochstettler,  4  Wash.  365,  holding  lands  community  where 
purchased  with  funds  borrowed  by  wife  on  her  separate  property.  Note 
citations:  Gooke  v.  Bremond,  86  Am.  Dec.  632,  on  general  subjectw 

70  Gal.  286-291.    EDGAR  y.  STEVENSON. 

Amendment  of  Answer  should  be  denied  as  to  matters  provable  under 
original  answer,  p.  287. 

To  same  effect  in  Bank  v.  Heron,  122  Gal.  110,  sustaining  refusal  to 
permit  amendment,  under  facts. 

Findings  cannot  be  requested  by  party  in  particular  form,  p.  287. 

To  same  effect  in  Richardson  v.  Eureka,  110  Gal.  446,  as  to  request 
to  find  for  plaintiff  generally. 

Riparian  Owner  cannot  enjoin  appropriation  of  surplus  water  during 
extraordinary  flow  when  he  has  all  of  his  appropriation  necessary  for 
his  use,  p.  290. 

Cited  in  Fifield  v.  S.  V.  W.  W.,  130  Gal.  555,  denying  injunction  ac- 
cordingly; Mattis  V.  Hosmer,  37  Or.  530,  noted  under  Ortman  v.  Dixon, 
13  Gal.  34;  Heilbron  v.  Land  etc.  Co.,  80  Gal.  194,  discussing  rights  of 
upper  riparian  owner;  Modoc  etc.  Co.  v.  Booth,  102  Gal.  157,  denying 
injunction  against  nonriparian  owner  under   facts;    Union  etc:  Go.  v. 
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Dangberg,  81  Fed.  Rep.  106,  on  point  that  prior  appropriator  cannot  as 
against  second  enlarge  use  had  at  time  of  latter's  appropriation. 

70  Cal.  291-294.    BX  PARTE  WINTER. 

Diyorce. — Counsel  Fees  may  be  ordered  by  lower  court  to  be  paid 
wife  by  husband  to  resist  his  appeal,  p.  293. 

Cited  in  Grannie  v.  Superior  Court,  143  Cal.  633,  noted  under  Reilly 
T.  Reilly,  60  Cal.  624;  Larkin  v.  Larkin,  71  Cal.  330,  as  to  counsel  fees 
and  costs,  and  Bohnert  y.  Bohnert,  91  Cal.  431,  as  to  these  items  and 
alimony  pending  appeal;  Painter  v.  Estate,  78  Cal.  628,  as  to  similar 
aUowance  to  attorney  appointed  under  section  1510,  Code  of  Civil  Pro- 
cedure. 

70  Cal.  296-320.    FRINK  T.  ROE.    S.  C.  see  DAVIS  y.  PACIFIC  ETC. 
CO.,  118  Cal.  50. 

Ezecntion  Sale  is  not  Void  because  of  irregularities  of  offtoer  therein, 
p.  303. 

To  same  effect  in  Orton  v.  Brown,  113  Cal.  568,  as  to  sale  of  per- 
sonalty en  masse;  Real  Estate  Co.  v.  Hendrix,  28  Or.  493,  52  Am.  St. 
Rep.  802,  holding  sheriff's  deed  prima  facie  evidence  of  purchaser's  title. 
Cited  in  Conley  v.  Redwine,  109  Ga.  645,  77  Am.  St.  Rep.  403,  and  Nev. 
etc.  Synd.  v.  National  etc.  Co,  103  Fed.  398,  as  to  defects  in  advertising. 

Execution  Sale  passes  all  debtor's  interest  in  property  at  time  of 
sale  although  acquired  since  levy,  p.  305. 

To  same  effect  in  Riley  v.  Martinelli,  97  Cal.  580,  33  Am.  St.  Rep. 
211,  discussing  rights  of  judgment  creditor  purchasing  at  own  sale; 
Missouri  etc  Co.  y.  Barwick,  60  Kan.  61,  sustaining  right  of  purchaser 
to  crops  growing  at  time  of  sale;  Willis  v.  Pounds,  6  Tex.  Civ.  App. 
518,  as  to  title  acquired  between  levy  and  sale.  Note  citations:  Greer 
v.  Wintersmith,  7  Am.  St.  Rep.  619,  on  general  subject. 

Ejectment.— Conveyance  to  common  source  of  title  of  both  parties 
need  not  be  proved,  p.  305. 

Cited  in  McGorray  v.  Robinson,  135  Cal.  314,  noted  under  Rego  y. 
Van  Pelt,  65  Cal.  255.    See  note  47  Am.  St.  Rep.  75. 

Power  of  Attorney  to  "Sell"  does  not  authorize  trust  deed  to  secure 
agent's  debts,  p.  307. 

Cited  in  Alcorn  v.  Buschke,  133  Cal.  657,  noted  under  Billings  v. 
Morrow,  7  Cal.  171;  Chapman  v.  Hughes,  134  Cal.  645,  applying  rule  to 
like  conveyance  by  trustee;  Coulter  v.  Trust  Co.,  20  Or.  481,  holding 
oonveyanoe  stated  not  a  "sale." 

Fraudulent  Conveyance  is  good  as  between  parties  thereto,  p.  308. 
Cited  in  Bank  v.  Eastman,  144  Cal.  490,  noted  under  Sexey  y.  Adkin- 
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son,  34  Cal.  350.    See  note  to  WMtworth  y.  Thomas,  8  Am.  St.  Rep. 
728,  on  general  subject. 

Agency  is  Revocable  unless  power  is  coupled  with  interest  in  sub- 
ject matter  over  or  concerning  which  power  is  to  be  exercised,  p.  309. 

To  same  effect  in  Norton  y.  Whitehead,  84  Oal.  268,  18  Am.  St.  Rep. 
176,  holding  such  power  not  revoked  by  principal's  death.  Cited  in 
Billiard  v.  Beattie,  67  N.  H.  573,  but  holding  it  irrevocable  under  facts 
stated. 

Agent's  Unauthorized  Act  may  be  ratified  unless  entirely  void,  p^ 
811. 

To  same  effect  in  Gibson  v.  Railroad  Co.,  164  Pa.  St.  151,  44  Am.  St. 
Rep.  592,  discussing  ratification  by  acquiescence  of  fiu!t  performed  dur- 
ing mental  derangement. 

Deed  Executed  by  Agent  is  void  when  plainly  in  excess  of  his  author- 
ity, p.  813. 

To  same  effect  in  Hawxhurst  v.  Rathgeb,  119  Cal.  534,  63  Am.  St. 
Rep.  144;  holding  hypothecation  of  mortgage  not  included  in  power  to 
selL 

Tax  Deed  held  void  because  of  form,  p.  320. 

Cited  in  Hewee  v.  McLellan,  80  Cal.  396,  but  distinguished  from  that 
in  suit,  held  to  be  valid. 

General  Citation.— Pacific  Bank  v.  Hannel,  90  Fed.  77. 

70  Cal.  320-325.    HOADLET  t.  SAN  FlblNCISCO.    S.  0.  124  U.  S.  689, 
where  affirmed  on  writ  of  error. 

Pnblic  Squares  cannot  be  acquired  from  city  by  Van  Ness  ordinance 
or  adverse  possession  p,  324. 

Cited  in  Holladay  v.  San  Francisco,  124  Cal.  355,  357,  358,  and  La 
Societe  v.  San  Francisco,  131  Cal.  174,  noted  under  S.  C,  50  Cal.  265, 
as  to  pueblo  lands;  San  Francisco  v.  Itsell,  80  Cal.  59,  holding  void 
transfer  by  dty  thereof  by  way  of  compromise  although  subsequently 
ratified  by  legislature,  and  see  People  v.  Holladay,  93  Cal.  245,  251,  27 
Am.  St.  Rep.  189,  194,  and  San  Francisco  v.  Mooney,  106  CaL  587  (cited 
under  People  v.  Holladay,  68  Cal.  439). 

70  CaL  826-334.    SCHLESSINGES  v.  MALLARD. 

Public  Cemetery. — Lands  conveyed  in  trust  for  must  be  reoonveyed 
when  such  use  abolished,  p.  332. 

To  same  effect  in  Stockton  v.  Weber,  98  CaL  438,  holding  section 
3106,  Political  Code,  not  operative  on  cemetery  abandoned  before  its 
passage  and  created  under  Statutes  1854,  p.  6;  Jenkins  v.  University, 
17  Wash.  171,  applying  rule  to  deed  of  gift  as  endowment  for  educa- 
tional purposes. 


3481  Notes  on  California  ReporU.  70  OaL  337-350 

Nonsnit. — ^Error  in  Denying  for  want  of  eridenoe  is  cored  by  defend- 
ant's introduction  of  such  evidenoe,  p.  334. 

To  same  effect  in  Tliompeon  y.  Ayery,  11  Utah,  223,  holding  error 
waived. 

70  OaL  337-339.    BROWN  y.  PLUMMER. 

Appeal  is  Nugatory  if  tcJcen  during  pendency  of  another  from  same 
Judgment,  p.  338. 

Cited  in  American  etc.  Co.  y.  Perrine,  40  Fla.  416,  holding  such  ap- 
peal at  least  irregular  and  dismissible;  Tompkins  y.  Montgomery,  116 
Oal.  123,  although  sureties  on  undertaking  had  failed  to  qualify. 

70  Cal.  339-342.    LUCO  y.  COMMBSCIAL  BANK.  S.  C.  see  LUGO  ▼. 
DE  TOSO,  91  Cal.  425. 

Ezecntor. — Order  Accepting  Resignation  cannot  be  collaterally  at- 
tacked where  court  has  jurisdiction,  p.  342. 

To  same  effect  in  dissenting  opinion,  Latham  y.  Blake,  77  Cal.  649, 
as  to  order  of  sale;  Jennings  y.  Le  Breton,  80  Cal.  17,  as  to  order  ap- 
pointing new  administrator;  Gold  tree  y.  McAlister,  86  Cal.  102,  as  to 

order  admitting  foreign  will  to  probate. 

» 

70  Cal.  343-345.  SCHSOEDES  y.  SUPERIOR  COURT. 

Marriage  of  Executrix  does  not  ipso  facto  terminate  her  powers  nor 
permit  appointment  of  special  administrator,  p.  344. 

To  same  effect  in  In  re  Allen,  78  Cal.  584,  585,  but  holding  such  ap- 
pointment yalid  on  her  resignation  after  marriage;  McMillan  y.  Hay- 
ward,  94  Cal.  361,  holding  action  against  estate  barred  where  not  com- 
menced until  appointment  of  successor  of  such  executrix;  In  re  Blinn, 
99  Cal.  221,  but  sustaining  power  of  probate  court  under  then  statute 
to  reyoke  letters  without  notice  on  adjudication  of  insanity;  Cosgroye 
y.  Pitman,  103  Cal.  277,  holding  suit  begun  by  administratrix  not  af- 
fected by  her  subsequent  marriage. 

Special  administrator  cannot  be  appointed  without  first  remoying 
regular  administrator,  p.  344. 

Distinguished  in  Freeman  y.  Spencer  where  in  partition  sale  plain- 
tiff's title  depends  on  sale  by  second  assignee  in  insolyency,  it  is  pre- 
sumed his  appointment  was  regularly  made  after  proof  of  discharge  of 
first  assignee. 

70  CaL  345-350.    COX  y.  CL0U6H. 

Water  Rights  may  be  acquired  by  adyerse  possession  and  user,  p. 
847. 

To  same  effect  in  Faulkner  y.  Rondoni,  104  Cal.  146,  holding  such 
possession  not  established  because  owner's  rights  not  inyaded. 
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Adverse  Possession  Is  Not  Interrupted  by  owner's  mere  disputing 
of  other's  right  to  possession,  p.  347. 

To  same  effect  in  Hewitt  v.  Story,  64  Fed.  Rep.  617,  as  to  declara- 
tions of  ownership  of  water  rights.  Approved  in  Oregon  Constr.  Co. 
V.  Allen  Ditch  Co.,  41  Or.  220,  continuity  of  holding  by  persons  who 
divert  water  is  not  interrupted  by  objection  being  made  thereto,  no 
attention  being  paid  to  the  objection. 

70  Cal.  350-361.    BATH  y.  VALDEZ. 

Finding  of  Facts  is  to  be  considered  as  such  although  misplaced 
among  conclusions  of  law,  p.  355. 

To  same  effect  in  Savings  etc  Society  ▼.  Burnett,  106  Cal.  538,  ruling 
aliter  as  to  question  of  ownership  when  pleaded  and  found  among  con- 
clusions of  law;  McCarthy  v.  Brown,  113  Cal.  19,  as  to  question  of 
ouster  in  action  of  ejectment. 

Ouster  by  cotenant  must  be  by  acts  of  exclusive  ownership,  open  and 
notorious,  and  evidencing  clear  intent*  to  dispossess,  p.  358. 

To  same  effect  in  McCormack  v.  Silsby,  82  Cal.  76,  and  Alvarado  y. 
Nordholt,  05  Cal.  127,  holding  such  possession  shown;  Feliz  v.  Foliz, 
105  Cal.  5,  sustaining  instructions  on  subject;  Elder  v.  McClaskey,  70 
Fed.  Rep.  543,  holding  ouster  shown.  Cited  in  Bramlett  v.  Flick,  23 
Mont.  105,  holding  ouster  established  under  facts  stated. 

Adverse  Possession. — ^Deed  by  Cotenant  of  whole  property  operates 
as  disseisin  and  sets  statute  in  motion,  p.  358. 

To  same  effect  in  Frick  v.  Sinon,  75  Cal.  330,  7  Am.  St.  Rep.  178, 
holding  grantee  under  such  deed  not  a  cotenant  with  others. 

Decree  of  Distribution  is  conclusive  on  parties  and  privies,  but  only 
as  to  matters  directly  adjudged  when  litigating  for  same  thing  or  under 
same  title,  p.  361. 

Cited  in  Guardianship  of  Breslin,  135  Cal.  22,  noted  under  Theller  v. 
Such,  57  Cal.  459;  Barnard  v.  Wilson,  74  Cal.  516,  517,  holding  no  bar 
to  exist  as  to  claim  asserted  adversely  to  estate;  and  on  same  point 
In  re  Rowland,  74  Cal.  526,  5  Am.  St.  Rep.  466,  where  such  claimant 
was  also  legatee;  Chever  v.  Ching  Hong  Poy,  82  Cal.  72,  ruling  similarly 
as  to  grantee  of  heir,  not  participating  in  proceedings;  In  re  Burton, 
93  Cal.  404,  sustaining  power  of  probate  court  under  section  1664,  Code 
of  Civil  Procedure,  to  determine  rights  of  assignees  from  heirs. 

Partition. — Executor  or  administrator  may  sue  for,  p.  360. 
Overruled  as  dictum  in  Ryer  v.  Fletcher  etc.  Co.,  126  Cal.  485,  deny- 
ing administrator's  right  to  sue. 

70  Cal.  361-374.    BURROUGHS  v.  DE  GOUTS. 

Order  Appointing  Guardian  cannot  be  collaterally  attacked  for  insuf- 
ficiency of  notice,  where  reciting  consent  of  all  near  relatives,  p.  372. 
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To  same  effect  in  Smith  v.  Biscailuz,  83  Gal.  354,  sustaining  notioe 
and  appointment. 

Decrees  of  Probate  Court  have  full  force  and  effect  of  those  of  courts 
of  general  jurisdiction,  p.  371. 

To  same  effect  in  Robinson  v.  Fair,  128  U.  S.  83,  87,  as  to  probate 
partition  on  distribution. 

Will. — ^Election  is  not  Implied  from  conduct  unless  party  knew  of 
his  right  to  elect,  p.  371. 

To  same  effect  in  In  re  Smith,  108  Cal.  120,  holding  widow  not  es- 
topped as  to  devise  by  facts;  and  Bigelow  v.  Ballerino,  111  Cal.  562, 
ruling  similarly  as  to  rights  of  landowner  on  opening  of  street;  Reville 
▼.  Dubach,  60  Kan.  676,  but  holding  election  by  widow  shown  under 
facts  stated. 

Guardianship. — ^Notice  of  hearing  is  within  discretion  of  judge  as  to 
time,  p.  373. 

Cited  in  Asher  y.  Yorba,  125  Cal.  515,  holding  sufficient  notice  given. 

70  Cal.  374-380.    C0XJBR0U6H  y.  ADAMS. 

Amendments  to  Pleadings. — Allowance  of  is  within  discretion  of  court, 
p.  378. 

Cited  in  Frost  y.  Witter,  132  Cal.  424,  84  Am.  St.  Rep.  56,  noted 
under  Les trade  v.  Barth,  17  Cal.  286. 

Pendency  of  Prior  Action. — Judgment  should  be  of  abatement  and 
not  for  defendant  on  merits,  p.  379. 

To  same  effect  in  Leonard  v.  Flynn,  89  Cal.  541,  23  Am.  St.  Rep. 
503,  but  holding  such  plea  not  available  when  second  action  (ejectment) 
ba^ed  on  new  title. 

70  Cal.  380-390.    LAFAR6UE  y.  HARRISON.    59  Am.  Rep.  416. 

Letter  of  Credit  is  equivalent  to  guaranty,  p.  385. 
See  note  to  Mathews  v.  Phelps,  1  Am.  St.  Rep.  584. 

Letter  of  Credit  should  be  construed  most  strongly  against  its  maker, 
p.  385. 

Cited  in  London  etc.  Bank  y.  Parrott,  125  Cal.  482,  73  Am.  St.  Rep. 
70,  holding  maker  of  guaranty  bound  under  facts  stated;  and  cf.  Bank 
V.  Bowers,  141  CaL  262,  as  to  construction  of  guaranty  of  drafts. 

70  CaL  390-391.    CURTIS  y.  SUPERIOR  COURT. 

Extension  of  Time  may  be  granted  as  to  preparation  of  statement 
for  new  trial,  if  given  before  expiration  of  time  therefor  under  law  or 
stipulation,  p.  391. 

To  same  effect  in  Bryant  v.  Stemfeld,  89  Cal.  612,  further  holding 
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Buch  erteiision  to  indude  time  for  serving  statement;  Bedamation 
District  ▼.  Hamilton,  112  OaL  608,  further  holding  stipulated  time  not 
to  be  included  in  thirty  days  allowed  under  section  1064,  Code  of  Giyil 
Procedure. 

Statement  on  New  Txial^ — ^Time  for  presentation  may  be  extended  by 
stipulation,  p.  301. 

To  same  effect  in  Simpson  y.  Budd,  01  Gal.  401,  holding  such  stipula- 
tion operative  without  order  of  court  thereon. 

70  Cal.  302-306.    KSVESN  y.  PROVIDENCE  ETC.  CO. 

Negligence  of  Fellow  Servant  relieves  master  when  proximate  cause 
of  injury,  although  machinery  also  defective,  p.  304. 

Cited  in  Vizelich  v.  S.  P.  Co.,  126  Oal.  580,  quoting  Trewartha  v. 
Buchanan  Mg.  Co.,  06  Cal.  500;  Luman  v.  Gk)lden  etc.  Co.,  140  CaL  706, 
sustaining  verdict  for  employer  under  facts  stated;  Trewartha  v.  Buch- 
anan etc.  Co.,  06  Cal.  500,  as  to  negligence  of  mine  engineer  in  hoisting 
workman  from  shaft. 

70  Cal.  305-307.    McNOBLE  y.  JUSTINIANO. 

Adverse  Possession. — ^Payment  of  Taxes  is  essential,  although  land 
is  part  of  larger  tract  and  not  separately  assessed,  p.  306. 

To  same  effect  in  Coonradt  v.  Hill,  70  Cal.  501,  503,  but  holding  pay- 
ment sufficient  when  made  on  land  in  connection  with  which  ditch  and 
water  right  in  dispute  were  used;  McDonald  v.  Drew,  07  Oal.  260,  hold- 
ing such  possession  not  established  for  such  nonpayment. 

Payment  of  Taxes  must  be  proved  by  adverse  claimant,  or  preven- 
tion of  payment  by  action  of  tax  officials,  p.  307. 

Cited  in  Reynolds  v.  Willard,  80  Cal.  606,  607,  as  not  sustaining  con- 
tention that  owner  must  show  levy. 

70  Cal.  403-412.    LEWIS  y.  ADAMS.    50  Am.  Rep.  423. 

Amendment  of  Complaint  by  adding  new  defendants  is  not  new  action 
as  to  original  defendant  and  statute  of  limitations  is  not  affected,  p. 
405. 

To  same  effect  in  Noyes  v.  Barnard,  63  Fed.  Rep.  786,  on  point  that 
all  parties  to  joint  contract  need  not  be  sued  together. 

Foreign  Executrix  may  maintain  action  here  personally,  and  need  not 
aver  representative  capacity,  p.  411. 

To  same  effect  in  Walker  v.  McCusker,  71  Oal.  508,  sustaining  power 
of  purchaser  at  sheriff's  sale  to  sue  on  deed  in  own  name,  although 
holding  title  in  trust  for  another;  dissenting  opinion  Humphreys  v. 
Hopkins,  81  Cal.  550,  560,  565,  15  Am.  St.  Rep.  70,  80,  discussing  right 
of  foreign  receiver  to  sue  here;  and  see  on  same  point  Robertson  v. 
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Staed,  135  Mo.  142,  58  Am.  St.  Rep.  573;  McCuUy  v.  Cooper,  114  Cal. 
261,  55  Am.  St.  Rep.  69,  discussing  conflicting  rights  between  ancillary 
and  domiciliary  administrators  as  to  possession  of  certificate  of  de- 
posit in  bank  in  ancillary  jurisdiction;  Tittman  v.  Thornton,  107  Mo. 
500,  sustaining  right  to  sue  individually  on  judgment  recovered  in  an- 
other state  as  administrator.  Note  citations:  Shinn's  Estate,  45  Am, 
St.  Rep.  673,  on  general  subject. 

Executor  as  such  has  no  extra  territorial  power,  p.  411. 

To  same  effect  in  Fox  v.  Tay,  89  Cal.  350,  23  Am.  St.  Rep.  480,  but 
sustaining  power  to  foreclose  mortgage  on  property  in  another  state 
given  them  by  coexeoutor  resident  there  for  estate  moneys  received  by 
him. 

General  Citation. — Symms  Grocer  Co.  ▼.  Bumham,  6  Okla.  624. 

70  Cal.  412-417.    CURTIS  y.  COUNTY  OF  SACRAMENTO. 

Statute  of  Limitations. — ^Acknowledgment  is  insufficient  when  eon- 
taining  only  conditional  promise  to  pay,  p.  416. 

Cited  in  Rodgers  y.  Byers,  127  Cal.  530-532,  discussing  form  of  action 
where  acknowledgment  is  made  before  or  after  original  action  was 
barred.  Distinguished  in  Curtiss  v.  Aetna  etc.  Co.,  90  Cal.  256,  26  Am. 
St.  Rep.  121,  where  acknowledgment  held  unqualified  and  sufficient. 

70  CaL  417-423.    LAWRENCE  y.  GREEN.    69  Am.  Rep.  428. 

Carriers.— Contributory  Negligence  of  passenger  is  not  shown  by  act, 
ordinarily  reasonable  and  prudent,  done  to  escape  from  apparent  dan- 
ger from  defendant's  negligence,  p.  422. 

To  same  effect  in  Lewis  v.  Riverside  etc.  Co.,  76  CaL  251,  holding 
eontributory  negligence  not  shown.  Note  citations:  Wichita  etc.  Co. 
y.  Davis,  1  Am.  St.  Rep.  279,  and  Walker  y.  Railroad  Co.,  17  Am.  St. 
Rep.  425,  on  general  subject. 

Negligence— Carriers. — Passenger  need  only  show,  for  prima  facie 
case,  his  injury  from  and  fact  of  overturning  of  vehicle,  p.  420. 

To  same  effect  in  Treadwell  v.  Whittier,  80  Cal.  683,  587,  13  Am. 
St.  Rep.  183,  186,  as  to  injury  from  fall  of  elevator  carrying  plaintiff; 
Mitchell  V.  Railroad  Co.,  87  CaL  72,  as  to  derailed  and  overturned  rail- 
road car.  Bush  v.  Bamett,  96  Cal.  204,  as  to  overturned  stage  coach. 
Note  citations:  Railroad  Co.  y.  Anderson,  20  Am.  St.  Rep.  492,  on  gen- 
eral subject. 

General  Citation.— Walker  y.  Vickburg  etc.  R.  Go.,  41  La.  Ann.  806. 

70  CaL  428-429.    PEOPLE  y.  MANNERS. 
Grand  Larceny. — ^Verdict  of  "guilty  as  charged"  is  sufficient,  p.  429. 


70  Cal.  429-444  Notes  on  California  Reports.  3486 

To  same  effect  in  State  ▼.  Eelliher,  32  Oreg.  244,  sustaining  general 
verdict  in  larceny,  although  value  not  stated  therein. 

70  Cal.  420-430.    SANDERS  y.  LANSING. 

Vendor  and  Vendee. — ^Failure  of  Title  entitles  vendee  to  rescind  and 

recover  back  purchase  money,  p.  430. 

To  same  effect  in  Burks  v.  Davies,  85  Cal.  113,  20  Am.  St.  Rep.  215, 
further  sustaining  such  rescission,  though  made  before  time  fixed  for 
exercising  option ;  Benson  v.  Shotwell,  87  Cal.  00,  denying  right  of 
vendor  to  quiet  title  without  returning  purchase  money  so  due. 

70  Cal.  431-437.    COUNTY  OP  YOLO  ▼.  KNIGHT. 

Affidavit  for  Publication  of  Summons  must  state  facts  showing  cause 
of  action  when  complaint  unverified,  p.  433. 

Cited  in  Columbia  etc.  Co.  v.  Warner  etc.  Co.,  138  Cal.  446,  noted 
under  Braly  v.  Seaman,  30  Cal.  618;  Beckett  v.  Cuenin,  15  Colo  285,  22 
Am.  St.  Rep.  401,  holding  affidavit  and  order  insufficient;  dissenting 
opinion  De  Corvet  v.  Dolan,  7  Wash.  369,  main  opinion  holding  sufficient 
the  mere  statement  of  nonresidence;  Bothell  v.  Hoellwarth,  10  S.  Dak. 
193,  holding  affidavit  insuffiuent  as  to  showing  of  diligence. 

Summons. — ^Recitals  of  service  in  judgment  are  not  conclusive  on 
direct  attack,  p.  435. 

Cited  in  Houghton  v.  Tibbetts,  126  CaL  60,  noted  under  McKinlay 
V.  Tuttle,  42  Cal.  570. 

70  Cal.  437-439.    WIGGINS  y.  BRIDGE. 

Mechanic's  Lien. — ^Materialman  cannot  assert  when  contractor  paid 
in  full  at  time  abandonment  unless  owner  furnishes  at  less  than  con- 
tract price,  p.  439. 

Cited  in  Denison  v.  Burrell,  119  Cal.  183,  stating  liability  to  claim- 
ants under  facts  stated;  Walsh  v.  McMenomy,  74  Cal.  359,  but  holding 
owner  liable  in  case  of  premature  payment  after  notice  of  claim.  Dis- 
tinguished in  Kellogg  v.  Howes,  81  Cal.  175,  holding  rule  not  applicable 
where  original  contract  void  under  sections  1183,  1184,  Code  of  Civil 
Procedure. 

70  Cal.  440-444.    AMER  y.  HIGHTOWSR. 

Sale. — ^Title  does  not  pass  when  procured  by  fraud,  p.  442. 

To  same  effect  in  Griffith  v.  Strand,  19  Wash.  694,  on  point  that 
parol  evidence  is  admissible  to  show  fraud  in  procurement  of  written 
contract. 
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70  Cal.  447-449.    BIGGS  v.  LLOYD. 

Jury  Trial  is  not  Waived  by  failure  to  demand  it  when  case  called 
to  be  set  for  trial,  p.  449. 

To  same  effect  in  Farwell  v.  Murray,  104  Gal.  467,  sustaining  demand 
therefor  before  commencement  of  trial  after  continuance  at  party's 
request;  Piatt  v.  Havens,  119  Cal.  248,  holding  no  waiver  shown  by 
stipulation  to  set  case  for  trial  before  department  then  engaged  with 
court  cases;  dissenting  opinion  in  Naphtaly  v.  Rovegno,  130  Cal.  642, 
main  opinion  holding  right  waived;  State  v.  Cherry,  22  Utah,  5,  hold- 
ing void  a  rule  of  court  imposing  forfeiture  of  right;  Randall  v.  Kelsey, 
7  Idaho,  170,  court  cannot  make  rule  requiring  litigant  to  deposit  juror's 
fees  as  condition  precedent  to  right  of  jury  triaL 

70  Cal.  449-464.    HELLMAN  v.  McWILLIAMS. 

Tmst  as  to  Realty  must  be  created  or  declared  in  writing  or  by  oper- 
ation of  law,  p.  452. 

To  same  effect  in  Hasshagen  ▼.  Hasshagen,  80  OaL  618,  holding  such 
trust  not  shown  by  facts. 

Trust  as  to  Personalty  may  be  created  by  parol,  p.  462. 

To  same  effect  in  Doran  y.  Doran,  99  Cal.  316,  as  to  assignment  of 
bank  pass  book  and  revocation  thereof. 

Tmst  is  Irrevocable  without  consent  of  beneficiaries,  unless  power 
reserved  in  instrument  creating  it,  p.  463. 

To  same  effect  in  President  etc.  v.  Merritt,  75  Fed.  Rep.  484,  holding 
no  revocation  shown;  and  see  Booth  v.  Bank,  122  Cal.  26,  discussing 
effect  of  revocation  in  part.  Cited  in  Monday  v.  Vance,  92  Tex.  433, 
holding  trust  irrevocable  under  deed  construed.  Note  citations:  Bris- 
tor  V.  Tasker,  20  Am.  St.  Rep.  860,  on  general  subject. 

Where  testimony  is  admitted,  some  of  which  is  relevant,  motion  to 
strike  out  should  be  directed  with  precision  to  objectionable  part,  p. 
463. 

Approved  in  Powley  v.  Swensen,  146  Cal.  477,  applying  rule  in  action 
for  damages  for  wrongful  death. 

70  Gal.  464-467.    QUINN  v.  ANDERSON. 

Hishway.— Dedication  cannot  be  presumed  without  evidence  of  un- 
equivocal intention  on  part  of  owner,  p.  466. 

Cited  in  Niles  v.  aty,  125  Cal.  578,  holding  dedication  not  established; 
Spaulding  v.  Bradley,  79  Cal.  454,  holding  no  dedication  shown  by  facts; 
Huffman  v.  Hall,  102  Cal.  30,  holding  mere  user  under  section  2618, 
Political  Code,  insufficient;  Demartini  v.  San  Frandsoo,  107  CaL  409, 
holding  mere  user  insufficient  when  permisaive. 
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Dedication. — ^Erection  of  Gates  by  owner  strongly  rebuts  presump- 
tion of  dedication,  p.  456. 

To  same  effect  in  Smithers  v.  Fitch,  82  GaL  158,  further  holding 
no  highway  acquired  by  five  years'  user';  Cobum  v.  San  Mateo,  75  Fed. 
Rep.  533,  holding  highway  not  established  by  prescription  under  facts. 
Note  citations:  Whitesides  v.  Green,  57  Am.  St.  Rep.  750,  on  highways 
by  user. 

General  Citation. — London  etc  Bank  v.  Oakland,  90  Fed.  697. 

70  Gal.  458-460.    COUNTY  OF  AMADOR  y.  KSNNEDY. 
License  Taxes. — Collector  may  be  appointed  by  supervisors,  p.  459. 

To  same  effect  in  People  v.  Stacy,  74  Cal.  375,  further  holding  action 
thereon  proper  maintainable  in  name  of  state. 

Liquor  license  order  is  not  invalid  because  different  rate  charged 
dealers  outside  of  villages,  towns  and  cities,  p.  459. 

Cited  in  San  Luis  Obispo  v.  Greenberg,  120  Cal.  304,  as  to  Ucense 
tax  graduated  according  to  receipts;  Ex  parte  Lemon,  143  CaL  562, 
noted  under  Ex  parte  Mount,  66  Cal.  448;  Ex  parte  lifirande,  73  Cal. 
374,  sustaining  license  on  sheep  herding  and  grazing;  Ex  parte  Haskell, 
112  Cal.  419,  as  to  difference  in  rates  between  traveling  salesmen  and 
storekeepers;  Ex  parte  Stephen,  114  Cal.  281,  as  to  ordinance  similar 
to  that  in  main  case. 

Power  to  direct  action  for  license  taxes  may  be  conferred  by  super- 
visors on  license  collector,  p.  460. 

To  same  effect  in  Mendocino  Co.  v.  Bank,  86  CaL  258,  sustaining 
ordinance  directing  actions  in  name  of  county. 

70  Cal.  461-464.    PEOPLE  v.  CITY  OP  RIVERSIDE. 

Municipal  Corporation. — Notice  of  election  for  incorporation  held  suf- 
ficient, p.  462. 

Cited  in  Borchard  v.  Supervisors,  144  Cal.  15,  sustaining  petition  as 
to  statement  of  number  of  inhabitants. 

Municipal  Corporations. — ^Propriety  of  establishment  and  of  inclusion 
of  territory  within  cannot  be  reviewed  by  courts  when  within  legis- 
lative jurisdiction,  p.  463. 

Cited  in  People  v.  Loyalton,  147  CaL  778,  applying  rule  where  vil- 
lage and  fifty  square  miles  of  farming  land  included  in  municipality; 
Irrigation  District  v.  De  Lappe,  79  Cal.  360,  as  to  determination  of 
boundaries  of  irrigation  district;  In  re  Ridgefield  Park,  54  N.  J.  L.  292, 
denying  power  of  supreme  judge  to  decide  within  what  territory  voters 
should  be  permitted  to  assume  municipal  existence. 

70  CaL  466-467.    ROSS  y.  BRITSIE. 

Books  of  Account  are  admissible  in  owner's  favor  to  show  eradit 
given  by  him  to  another,  p.  466. 
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To  same  eflfect  in  Moore  ▼.  Knott,  14  Oreg.  36,  holding  books  admissi- 
ble under  facts;  Fleming  ▼.  Yost,  137  Ind.  101,  basing  admission  on  rule 
as  to  res  gestae. 

70  OaL  467-469.    PEOPLE  v.  GORDON. 

Awanlt  to  Rape.— Consent  is  immaterial  when  person  assaulted  is 
below  legal  age  of  consent,  p.  468. 

Cited  in  People  v.  Vann,  129  Cal.  119,  sustaining  conviction;  George 
▼.  State,  61  Neb.  672,  quoting  Davis  v.  State,  31  Neb.  251;  People  v. 
VCTdegreen,  106  Cal.  214,  46  Am.  St.  Rep.  236,  holding  no  diflference  to 
exist  in  this  regard  between  rape  and  such  assault;  and  on  same  point 
People  V.  Lourints,  114  Cal.  630,  and  Territory  v.  Keyes,  5  Dak.  261; 
and  see  in  same  regard,  Davis  v.  State,  31  Neb.  261;  State  v.  Houx,  109 
Mo.  662,  32  Am.  St.  Rep.  689,  holding  actual  puberty  immaterial  where 
age  fixed  by  statute;  State  v.  Carnagy,  106  Iowa,  486. 

70  CaL  469-472.    PEOPLE  v.  JUNG  QUNG  SING. 

Presence  of  Defendant  in  criminal  case  held  sufficiently  shown  by 
record,  p.  472. 

Cited  in  dissenting  opinion  in  Lewis  v.  United  States,  146  U.  S.  382, 
on  point  that  presence  is  presumed  during  entire  session  when  record' 
shows  it  at  beginning  thereof. 

70  OsL  473.    PEOPLE  y.  PACHECO. 

Allegation  in  Information  for  Rape  that  act  was  committed  by  force 
and  violence,  and  against  will  and  consent  of  female,  is  equivalent  to 
statement  that  she  resisted,  p.  473. 

Approved  in  State  v.  Delveechio,  26  Utah,  20,  information  charging 
that  accused  unlawfully,  forcibly,  feloniously  and  against  will  and  with- 
out  consent  of  prosecutrix  ravished  her,  sufficiently  charges  rape. 

70  CaL  476-481.    HAYWARD  y.  MANZER. 

Streets. — Dedication  is  not  shown  by  mere  making  and  filing  of  map 
designating  such  streets,  and  such  offer  is  revocable  until  accepted, 
p.  480. 

To  same  effect  in  People  v.  Reed,  81  Cal.  77,  79,  80,  15  Am.  St.  Rep. 
28,  30  (and  see  note,  p.  31),  holding  no  dedication  shown  when  map  was 
not  filed,  although  lots  were  sold  by  reference  thereto  (but  see  Archer 
V.  Salinas,  93  Cal.  63,  holding  dedication  shown  under  similar  facts, 
without  acceptance) ;  Niles  v.  City  of  Los  Angeles,  126  Cal.  677;  Eureka 
V.  Croghan,  81  Cal.  526,  applying  rule  to  description  in  deed  from  owner 
and  holding  subsequent  conveyance  before  acceptance  to  be  such  revoca- 
tion; Patterson  v.  Munyan,  93  Cal.  132,  discussing  effect  on  adjacent 
owner  of  mistake  in  location  of  road. 
Notes  Cal.  Rep.— 219. 
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70  Cal.  484-487.    SOUTHERN  PACIFIC  ETC.  CO.  ▼.  TERRY. 

Contract. — Offer  as  contained  in  circular  letter  by  landowner  to  in- 
tending settlers,  is  bindmg  on  acceptance  according  to  its  terms,  p. 
485. 

Cited  in  Crosby  v.  Clark,  132  Cal.  6,  7,  noted  under  Boyd  ▼.  Brinckin, 
55  Cal.  427;  Billings  v.  Sanderson,  8  Mont.  207,  but  holding  no  contract 
established  when  acceptance  not  in  writing. 

70  Cal  487-496.    CHAPMAN  ▼.  POLACK. 

Public  Lands. — ^Lines  of  Subdivisions  as  well  as  of  sections  are  es- 
tablished under  section  2306,  Revised  Statutes,  p.  494. 

To  same  effect  in  Hughes  v.  Wheeler,  76  Cal.  233,  further  holding 
section  lines  established  by  government  surveys. 

Description. — ^Plat  referred  to  in  patent  is  to  be  regarded  as  conclu- 
sive as  to  description,  p.  495. 

To  same  effect  in  Wise  v.  Burton,  73  Cal.  171,  as  to  maps  of  official 
surveys;  Whiting  v.  Gardner,  80  Cal.  80,  but  holding  map  controlled 
by  survey  on  which  it  is  based,  in  case  of  discrepancy;  but  see  Beaty 
V.  Robertson,  130  Ind.  592,  holding  plat  to  control  field  notes;  Slauson 
V.  Goodrich  etc.  Co.,  99  Wis.  25,  construing  such  reference  In  deed. 

Public  Lands. — Official  Plats  are  conclusive  as  to  vested  rights  of 
persons  purchasing  with  reference  thereto,  p.  496. 

To  same  effect  in  Burt  v.  Busch,  82  Mich.  513,  holding  such  rights 
not  affected  by  resurvey  under  subsequent  act. 

Pnblic  Lands — Survey. — Methods  of  determining  quarter  section  cor- 
ners stated,  p.  496. 

To  same  effect  in  O'Hara  v.  O'Brien,  107  Cal.  313,  holding  location 
erroneously  made. 

70  Cal.  497-503.    CENTRAL  PAC.  R.  R.  CO.  v.  CREED. 

Foreclosure  Sale  will  not  be  vacated  for  mere  inadequacy  of  prioe> 
p.  500. 

Cited  in  Connick  v.  Hill,  127  Cal.  166,  and  Summerville  v.  March,  142 
Cal.  558,  noted  under  Smith  v.  Randall,  6  Cal.  53;  Phillips  v.  Hyland, 
102  Wis.  255,  applying  rule  to  execution  sale;  Davis  v.  McGee,  28  Fed. 
867. 

70  Cal.  504-507.    PEOPLE  v.  CLUNIE. 

Repeal  of  Statutes  does  not  affect  it  in  so  far  as  mcorporated  into 
another  statute,  p.  505. 

Cited  in  Ramish  v.  Hartwell,  126  Cal.  447,  noted  under  S.  V.  W.  W. 
y.  San  Francisco,  22  Cal.  434. 
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Taxation.— Assessment  of  City  Lots  in  bulk  is  erroneous,  p.  507. 
See  note  to  Town  y.  Drought,  23  Am.  St.  Bep.  547. 

70  CSal.  607-510.    LOUVALL  v.  GRIDLEY. 

Amendment  to  Complaint  is  allowable  when  not  materially  changing 
cause  of  action,  p.  510. 

Cited  in  Frost  y.  Witter,  132  Cal.  425,  84  Am.  St.  Rep.  57,  noted  under 
Neyada  Ck>.  y.  Kidd,  28  Gal.  081. 

70  Cal.  511-513.    6ARABALDI  y.  SHATTUCE. 
Adyerse  Possession,  if  sufficient,  creates  title,  p.  512. 

See  note  to  Arrington  y.  Lisoom,  94  Am.  Dec.  742,  and  Gannon  y. 
Stockmon,  95  Am.  Dec.  209. 

Adyerse  Possession. — Grantor  in  deed  may  afterward  acquire  as 
against  his  grantee,  p.  512. 

Cited  in  Baker  y.  Clark,  128  Cal.  187,  noted  imder  Franklin  y.  Dor- 
land,  28  Cal.  180. 

70  Cal.  514-515.    RENDELL  y.  SCOTT. 

False  Representations. — ^Deed  will  not  be  yacated  for  when  merely 
matters  of  opinion,  p.  514. 

Cited  in  Lee  y.  McClelland,  120  Cal.  149,  as  to  statements  as  to  char- 
«u:ter  of  land;  Taylor  v.  Ford,  131  Cal.  445,  applying  rule  in  case  of 
alleged  mutual  mistake;  Nounnan  y.  Sutter  etc.  Co.,  81  Cal.  6,  as  to 
statements  of  nature  of  soil  and  contents  of  leyee  to  be  excayated 
under  contract;  Belleyille  etc  Works  y.  Samuelson,  16  Utah,  238,  as  to 
statement  as  to  yalue;  Wren  y.  Moncure,  95  Va.  373,  as  to  statement 
as  to  ayailability  for  building  purposes. 

70  Cal.  515-518.    PEOPLE  y.  SAM  LUNG. 
Gaming. — Statute  construed,  p.  516. 

Cited  in  State  y.  Gray,  19  Mont.  208,  sustaining  information  for 
maintaining  gambling  house  without  license;  Foster  y.  Territory,  1 
Wash.  St.  413,  construing  and  sustaining  similar  statute. 

Criminal  Law — Gaming. — Eyidenoe  is  admissible  to  identify  game 
described  by  witness,  p.  517. 

To  same  effect  in  People  y.  Carroll,  80  Cal.  158,  as  to  like  eyidenoe 
defining  "banking  game." 

70  Cal.  521-523.    PEOPLE  y.  DANIELS. 

Error  in  Admitting  Eyidenoe  is  waiyed  by  defendant's  introduction 
of  eyidenoe  to  same  effect,  p.  522. 
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To  flame  effect  in  People  ▼.  Ketchiim,  73  OaL  638,  as  to  wife's  evidence 
against  husband;  State  r,  Goddard,  162  Mo.  226,  noted  under  People 
▼.  Marseiler,  70  Cal.  08. 

Refusal  to  give  Instructions  is  not  error  when  thej  are  inapplicable, 
p.  622. 

Cited  in  People  v.  Ward,  134  GaL  310,  sustaining  such  refusal  in  ab- 
sence of  evidence. 

70  CaL  620-633.    PEOPLE  y.  SEED. 

Obtaining  Property  under  False  Pretenses.— Charge  of  obtaining  note 
of  A  is  not  proved  by  evidence  as  to  note  of  A  and  B  jointly,  p.  632. 

To  same  effect  in  People  v.  Cummings,  117  Cal.  490,  although  <me  joint 
maker  was  in  fact  surety  for  other.  Note  citations:  Barton  y.  Peo- 
ple, 26  Am.  St.  Bep.  390,  on  variance  in  such  prosecutions. 

Obtaining  Property  Under  False  Pretenses. — ^Promissory  note  is  such 
property,  p.  533. 

Cited  in  People  v.  Skidmore,  123  GaL  269,  construing  Penal  Code, 
section  532;  and  cf.  People  v.  Cummings,  123  CaL  273;  Helton  v.  State, 
109  G«.  132,  construing  local  statute  as  to  cheating  and  swindling. 

70  Cal.  634-543.    ALAMEDA  ETC.  CO.  y.  WILLIAMS. 

Street  Improvements. — Contract  may  include  distinct  portions  of 
same  street,  p.  536. 

To  same  effect  in  concurring  opinion  in  Verdin  v.  St.  Louis,  131  Mo. 
126,  as  to  contract  including  reconstruction  and  maintenance  of  one 
street. 

New  TriaL — Statement  may  be  amended  as  to  spedfioations  of  error 
after  time  for  its  settlement,  p.  638. 

To  same  effect  in  Bichardson  v.  Eureka,  96  CaL  446,  as  to  insertion  in 
proposed  statement  of  request  for  settlement  and  allowance. 

70  CaL  644-648.    PLUMMER  v.  BBOWN. 

Fraud. — ^Patent  may  be  subjected  by  action  to  trust  in  favor  of  per- 
son entitled  thereto,  for  fraud  of  patentee  in  its  obtaining,  p.  646. 

To  same  effect  in  Buckley  v.  Howe,  86  Cal.  600,  601,  but  holding  com- 
plaint insufficient;  as  not  showing  plaintiff's  right;  and  on  same  point 
Merriam  v.  Bachioni,  112  Cal.  195,  as  to  conflict  between  pre-emption 
and  homestead  claimants  when  former's  notice  of  final  proof  claimed 
to  be  defective;  and  dissenting  opinion  Mining  Co.  v.  Tinney,  22  Xev. 
60,  main  opinion  holding  patent  subject  to  trust;  and  King  v.  Thomp- 
son, 3  Okl.  649,  holding  complaint  not  to  show  right  to  attack  townsite 
patent;  Mery  v.  Brodt,  121  Cal.  336,  337,  holding  plaintiff's  entitled 
to  attack  mining  patent. 
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70  Cal.  548-549.    WILLS  ▼.  RHEN  KONG. 

New  TriaL — Settlement  of  Statement  cannot  be  had  when  presented 
beyond  ten  days  from  service  of  amendments,  p.  549. 

Oited  in  Wheeler  y.  Blames,  125  Cal.  53,  noted  under  Higgins  ▼.  Ma- 
honey,  50  OaL  446;  Connor  y.  Southern  etc.  Co.,  101  Cal.  431,  further 
holding  excuse  for  delay  cannot  be  considered  unless  incorporated  in 
statement  presented  >  Henry  y.  Merguire,  106  Cal.  147,  reversing  order 
granting  new  trial  on  such  statement  when  settled  over  objection. 

Settlement  of  Statement  cannot  be  had  on  second  presentation  after 
judge's  refusal  of  settlement,  p.  549. 

Distinguished  in  Hicks  y.  Masten,  101  GaL  654,  awarding  mandamus 
to  compel  settlement  under  facts. 

70  CaL  560-562.    FRET  y.  LOWDEN. 

Water  l^ights. — ^Apportionment  of  use  may  be  made  by  equity,  p. 
651. 

To  same  effect  in  Wanen  y.  Westbrook  etc  Co.,  88  Me.  67,  51  Am. 
St.  Rep.  378,  sustaining  partition  among  opposite  riparian  owners; 
and  see  Patten  etc.  Co.  y.  Eaukauna  etc.  Co.,  70  Wis.  668,  ruling  simi- 
larly; Becker  y.  Irrigation  Co.,  16  Utah,  228,  and  Nephi  etc.  Co.  y.  Vick- 
ers,  15  Utah,  376,  discussing  rights  of  respective  appropriators. 

Opinion  Eyidence  is  admissible  as  to  carrying  capacity  of  water  ditch, 
altiiough  witness  not  technically  an  expert,  p.  662. 

To  same  effect  in  Ah  Tong  v.  Earle  etc.  Co.,  112  Cal.  681,  as  to 
capacity  of  fruit  boxes,  where  objections  to  evidence  first  raised  on 
appeal. 

Miscellaneoiu.— Walsh  v.  Wallace,  26  Nev.  331,  to  point  that  finding 
must  be  upon  all  material  issues. 

70  CbO.  553-560.    MA6EE  y.  McMANUS. 

Specific  Performance  will  be  denied  unless  contract  is  definite  and 
certain,  p.  657. 

To  same  effect  in  Breckinridge  y.  Crocker,  78  Cal.  536,  applying  rule 
to  action  for  damages  for  breach  of  contract  for  sale  of  land,  and  hold- 
ing such  contract  not  sufficient  in  this  respect;  Smith  y.  Taylor,  82 
CtJ.  541,  as  to  like  contract  and  holding  cross-complaint  insufficient 
for  specific  performance;  Wenham  y.  Switzer,  59  Fed.  Rep.  948,  denying 
relief  as  to  contract  for  sale  of  half  interest  in  mining  claim;  Johnson 
V.  Plotner,  15  S.  Dak.  159,  refusing  specific  performance  to  agreement 
on  pajrment  of  part  price  to  convey  realty  at  future  date  on  vendee 
executing  such  soeurity  for  deferred  payment  as  may  at  that  time  be 
agreed  en. 
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70  Cal.  560-564.    KELLY  v.  MURPHY. 

New  TriaL— Bill  of  Exceptions   must   state   facts   on   which   ruling 
based,  p.  562. 

To  same  effect  in  O'Connor  v.  Van  Hoy,  29  Oreg.  511,  as  to  enors 
on  introduction  of  testimony;  Territory  v.  Oaffrey,  8  Okla.  199. 

Fraudulent  Conyeyance. — Change  of  possession  held  not  shown,  p. 
563. 

Cited  in  George  v.  Pierce,  123  Cal.  177,  noted  under  Stevens  ▼.  Irwin, 
16  Cal.  603.    See  note  97  Am.  Dec.  341. 

Conversion. — Complaint  must  describe  property  particularly,  p.  662. 

Cited  in  Hawley  v.  Kocher,  123  Cal.  83,  noted  under  Welch  v.  Smith, 
46  Cal.  230. 

70  CaL  566.    SHEALOR  ▼.  SUPERIOR  COURT. 
Justice's  Court. — ^Jurisdiction  depends  on  amount  sued  for,  p.  666. 

Cited  in  Hoban  v.  Ryan,  130  CaL  98,  noted  under  Solomon  v.  Reese, 
34  Cal.  33. 

70  Oal.  666-571.    SWAMP  LAND  DISTRICT  ▼.  GWYNN. 

Swamp  Land  Assessments. — ^Evidence  is  admissible,  in  action  to  en- 
force, that  levy  was  not  made  in  conformity  to  law,  p.  570. 

To  same  effect  in  Lower  Kings  etc.  Reclamation  District  v.  Phillips, 
108  CaL  312,  321,  as  to  plea  that  land  was  arbitrarily  assessed  without 
regard  to  proportionate  benefits. 

70  Cal.  572-581.    SIERRA  UNION  ETC.  CO.  y.  BAKER. 

Instructions  cannot  be  excepted  to  when  given  at  request  of  appel- 
lant, p.  581. 

To  same  effect  in  Dennison  v.  Chapman,  105  CaL  468^  when  such 
instructions  not  prejudicial. 

70  CaL  582-684.    PEOPLE  v.  MYERS. 

Criminal  Law. — Circumstantial  Evidence  may  be  rebutted  by  evidence 
tending  to  fasten  crime  on  other  than  defendant,  p.  684. 

To  same  effect  in  People  v.  Sanders,  114  Cal.  234,  holding  erroneous 
the  rejection  of  similar  evidence. 

Jury. — ^Misconduct  of  sheriff  in  treating  jurors  to  liquor  will  war- 
rant reversal,  p.  684. 

To  same  effect  in  Douglass  v.  Byrnes,  63  Fed.  Rep.  18,  applying  rule 
to  misconduct  of  commissioner  on  condemnation  proceedings;  Campbell 
V.  United  States,  66  Fed.  Rep.  780,  not  sustaining  right  of  court  to 
order  meals  served  to  jurors. 
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70  Cal.  685-586.    MENS  ▼.  COMMERCIAL  ETC.  CO. 

Insurance — ^Misrepresentations  in  Application. — ^Plaintiff  cannot  tes- 
tify as  to  ignorance  of  contents  of  application  under  complaint  alleging 
his  making  thereof,  p.  585. 

Distinguished  in  Menk  v.  Home  etc.  Co.,  76  Cal.  52,  9  Am.  St.  Rep. 
160,  admitting  such  evidence  under  complaint  in  suit,  and  holding  mis- 
statement waived  when  known  to  agent  to  be  such  at  issuance  of  policy. 

70  Cal.  591596.    WARE  v.  WALKER. 

Water. — ^Prior  Appropriator  is  entitled  to,  on  public  lands,  as  against 
subsequent  purchaser  from  government,  p.  594. 

To  same  effect  in  South  Yuba  etc.  Co.  v.  Rosa,  80  Cal.  337,  as  against 
homestead  claimant;  De  Neoochea  v.  Curtis,  80  Cal.  407,  when  appro- 
priator had  not  posted  notice  under  section  1415,  Civil  Code.  Note 
eitations:    Tolls  v.  Correth,  98  Am.  Dec.  545,  on  general  subject. 

Appropriation  of  Water  confers  same  right  as  against  subsequent 
purchaser  from  gevomment  as  would  grant  of  such  right  or  easement, 
p.  595. 

To  same  effect  in  Allen  ▼.  San  Jose  etc.  Co.,  92  Cal.  141,  construing 
private  grant  of  easement  for  ditch  and  holding  right  destroyed  by 
substitution  of  undergroimd  pipes;  Dixon  v.  Schermeier,  110  Cal.  585, 
holding  ditch  easement  extinguished  by  imity  of  possession  of  it  and 
land  whereon  situate. 

Grant  of  Easement  conveys  everything  essential  to  its  use,  p.  595. 

Modified  in  North  Fork  etc  Co.  v.  Edwards,  121  Cal.  666,  discussing 
prescriptive  easement  for  diversion  and  use  of  water. 

Prior  Appropriator  of  Water  may  remove  all  obstructions  of  his 
rights  if  in  reasonable  and  proper  manner,  and  without  damage  to 
obstructor,  p.  596. 

To  same  effect  in  Joseph  y.  Ager,  108  Cal.  521,  as  to  right  of  servient 
owner  to  fill  up  unauthori£ed  extension  of  ditch. 

70  CaL  597-604.    TURNER  v.  DONNELLY. 

Patent  for  Public  Lands  cannot  be  collaterally  attacked  for  fraud 
in  its  procurement,  p.  604. 

To  same  effect  in  McMillen  v.  Gerstle,  19  Colo.  103,  holding  transfer 
valid  as  to  attaching  creditors,  although  within  section  2263,  Revised 
Statutes;  dissenting  opinion  South  End  etc.  Co.  v.  Tinney,  22  Nev.  65, 
main  opinion  holding  no  trust,  however,  imposed  on  patent. 

70  CaL  604-607.    IN  RE  CAHALAN. 

Decree  Discharging  Executor  cannot  be  set  aside  by  probate  court 
because  prematurely  made,  after  six  months,  p.  607. 
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To  same  effect  in  Lataillade  ▼.  Orena,  91  Cal.  577,  25  Am.  St.  Rep. 
223.  sustaining  power  of  equity  to  set  aside  decree  settling  guardian's 
account  and  of  his  discharge  where  property  of  estate  fraudulently 
concealed. 

Appeal. — Order  vacating  order  settling  probate  account  is  not  appeal- 
able, p.  604. 

Cited  in  Estate  of  Murphy,  128  Cal.  340,  noted  under  Estate  of  Cal- 
ahan,  60  CaL  232. 

70  Cal.  608-611.     NICHOLSON  y.  TARPEY.     S.  C.  89  CaL  617,  618; 
124  Cal.  445. 

Specific  Performance  will  be  denied  unless  consideration  was  ade- 
quate, p.  609. 

Cited  in  Windsor  y.  Miner,  124  Cal.  494;  Prince  y.  Lamb,  128  Cal. 
129,  noted  imder  Agard  v.  Valencia,  39  Cal.  296;  Stiles  y.  Cain,  134 
Cal.  172,  noted  under  Bruek  y.  Tucker,  42  Cal.  346. 

Declarations  in  party's  own  fayor  are  not  admissible,  p.  610. 
See  note  to  People  y.  Vernon,  95  Am.  Dec.  75. 

70  CaL  619-628.     SENTER  y.  SENTER. 

False  Representations. — ^Means  of  discovery  of  falsity  Is  no  defense 
when  reliance  placed  thereon,  p.  621. 

To  same  effect  in  Henderson  v.  Henshall,  54  Fed.  Rep.  329,  as  to 
statements  of  vendor  in  exchange  of  lands;  Placer  etc.  Bank  v.  Free- 
man,  126  Cal.  95,  and  Meyer  y.  Haas,  126  Cal.  564,  noted  under  Haw- 
kins y.  Hawkins,  50  Cal.  558. 

Decree  may  be  Vacated  in  equity  when  assent  thereto  was  induced 
by  fraudulent  misrepresentations  of  adversary,  p.  624. 

To  same  effect  in  Sullivan  v.  Lumsden,  118  Cal.  668,  as  to  correction 
of  decree  of  partition  for  mistake,  and  further  holding  plaintiff  not 
barred  by  laches. 

Divorce. — ^Agreement  is  void  that  tends  to  facilitate,  p.  625. 
Cited  in  Newman  v.  Freitas,  129  Cal.  289,  noted  under  Beard  v.  Beard, 
65  Cal.  354. 

Findings. — ^Want  of  on  material  issue  is  not  error  when  those  omitted 
must  have  been  against  appellant,  because  no  evidence  offered  by  him 
under  issue  tendered,  p.  628. 

To  same  effect  in  Demartin  y.  Detnartm,  85  Cal.  75,  and  Gregory 
v.  Gregory,  102  CaL  52,  dted  under  Murphy  v.  Bennett,  68  CaL  528. 

70  Cal.  628-631.    CARLSON  y.  SITPERIOR  COURT. 
Justice's  Court  Appeal  taken  on  questions  of  law  alone  eaniioi  be 
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dismissed  because  not  taken  on  law  and  fact,  when  proper  statement 
filed,  p.  629. 

To  same  effect  in  Fabretti  v.  Superior  Court,  77  Cal.  307,  as  to  re- 
fusal to  entertain  appeal  on  law  and  fact  from  default  judgment;  State 
y.  McKnight,  7  N.  Dak.  446,  refusing  to  dismiss  appeal  because  of  un- 
oonstitutionality  of  statute  under  which  taken. 

Certiorari  will  Lie  on  erroneous  dismissal  of  justice's  court  appeal, 
p.  031. 

Overruled  in  Buckley  v.  Superior  Court,  96  Cal.  121,  122,  denying 
writ  because  order  of  dismissal  within  court's  jurisdiction. 

70  CaL  632-635.    BX  PARTE  SHOBERT.    59  Am.  Rep.  432. 

Tottery*  does  not  include  foreign  government  bonds,  although  time 
of  payment  and  premium  were  to  be  determined  by  drawing,  p.  633. 

Denied  in  Ballock  y.  State,  73  Md.  7,  25  Am.  St.  Rep.  564,  and  note, 
565,  and  Homer  y.  United  States,  147  U.  S.  466,  as  to  Austrian  govern- 
ment bonds;  and  see  United  States  y.  WaUis,  58  Fed.  Rep.  944,  when 
last  case  affirmed.  Note  citations:  Yellow  Stone  Kit  t.  State,  16  Am. 
St.  Rep.  48,  on  general  subject. 

70  Cal  638-639.    EX  PARTE  JATNES. 

Telegraph  Company  need  not  respond  to  subpoena  for  all  messages 
between  certain  parties  when  particular  messages  not  specified,  p.  639. 

Distinguished  In  re  Storror,  63  Fed.  Rep.  568,  where  subpoena  held 
sufiSdently  specific 

70  CaL  639-640.    BIVEN  t.  BOSTWICK. 

Breach  of  Contract — ^Variance. — Contract  need  not  be  shown  to  have 
been  made  on  or  about  day  alleged,  p.  640. 

To  same  effect  in  Amador  etc.  L'd.  y.  Amador  Q.  M.,  114  CaL  348,  as 
to  date  of  entry  in  action  of  forcible  detainer. 

70  CaL  641-643.    PEOPLE  y.  FRANKLIN. 

Omission  of  Instructions  on  particular  point  is  not  error  if  no  request 
was  made  therefor,  p.  642. 

CSted  in  People  y.  Wilson,  135  CaL  334,  as  to  instructions  on  lesser 
offense,  in  robbery  case;  People  y.  Bailey,  142  CaL  435,  applying  rule 
in  rape  case;  People  y.  Bruggy,  93  Cal.  486,  as  to  conditions  justifying 
homicide;  People  y.  Barney,  114  Cal.  558,  as  to  possibility  of  verdict 
of  simple  assault  under  charge  of  assault  to  rape,  and  People  v.  Arnold, 
116  CaL  688,  as  to  like  yerdiet  under  charge  of  assatdt  with  deadly 
weapon. 
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Intoxication  cannot  be  considered  as  to  charge  not  involving  delib- 
erate intent,  p.  643. 

To  same  effect  in  People  v.  Gordan,  103  Cal.  576,  as  to  assault  with 
deadly  weapon;  People  v.  Fellows,  122  Cal.  239,  but  holding  instruc- 
tions on  subject  contradictory. 

Deadly  Weapon  defined,  p.  643. 

Cited  in  People  v.  Valliere,  123  CaL  578,  noted  under  People  v.  Fuqua, 
58  Cal.  245. 

70  Cal.  643-645.    PEOPLE  y.  CARRILLO. 

Reasonable  Doubt. — ^Instruction  is  erroneous  that  permits  conviction 
although  jury  not  entirely  satisfied  of  defendant's  guilt,  p.  645. 

To  same  effect  in  People  v.  Kaiser,  119  Cal.  459,  but  sustaining  in- 
struction given;  State  v.  RyaUj  12  Mont.  299,  holding  instruction  errone- 
ous. Note  citationfl:  Burt  y.  State^  48  Am.  St.  Rep.  674^  on  general 
subject. 
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71  OaL  1-11.    PEOPLE  v.  ENAPP. 

Murder — ^Evidence. — Clothes  worn  by  deceased  at  time  of  blow  an  ad- 
missible to  show  its  violence,  or  course,  or  direction,  p.  3. 

To  same  effect  in  People  v.  (yBrien,  78  Cal.  44,  although  not  proved 
to  be  in  same  condition;  Levy  v.  State,  28  Tex.  Ct.  App.  209,  although 
shown  to  have  been  since  worn  and  altered. 

Defendant's  Testimony. — Jury  may  be  cautioned  as  to  credibility  of 
defendant's  testimony  in  own  behalf,  p.  10. 

To  same  effect  in  People  v.  Faulke,  96  Cal.  20,  but  criticised;  State 
V.  Streeter,  20  Nev.  409,  sustaining  like  instructions;  Vaughan  v.  State, 
58  Ariw.  366,  holding  charge  objectionable,  but  not  reversible  error;  and, 
see  Hamilton  v.  State,  62  Ark.  559,  approving  last  case;  Reagan  v. 
United  States,  157  U.  S.  307,  sustaining  instructions  discussed;  Bunce 
V.  McMahon,  6  Wyo.  36,  sustaining  similar  instruction. 

71  Cal.  16-17.    PEOPLE  v.  SALVADOR. 

Statute  Passed  at  Session  of  187a  controls  code  provision  passed  at 
same  nession,  p.  10. 

Cited  in  County  v.  County,  142  CaL  66,  applying  rule  to  Statutes  of 
1871-72,  p.  481. 

71  Cal.  17-21.     PEOPLE  ▼.  B0LAN6ER. 

Evidence  of  Accomplice. — Jury  must  determine  whether  witness  was 
particeps  criminis,  p.  19. 

To  same  effect  in  People  ▼.  Creegan,  121  Cal.  558,  but  holding  cer- 
tain evidence  Inadmissible  upon  subject;  dissenting  opinion  in  State  v. 
Dudoussat,  47  La.  Ann.  1009,  discussing  difference  between  actual  and 
feigned  accomplice. 

Larceny — Ownership. — ^Unrecorded  earmark  on  hogs  stolen  is  some 
evidence  as  to  ownership,  p.  20. 
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Cited  in  Ingraham  y.  Chapman,  177  Mass.  124,  63  Am.  St.  Rep.  266, 
as  to  inscription  of  name  on  collar  of  dog  claimed  to  liaT«  been  unlaw- 
fully killed. 

71  Cal.  2127.    WATKINS  ▼.  LYNCH. 

Public  Highway. — ^Abandonment  or  adverse  possession  is  not  shown 
by  raising  crop  or  pasturing  cattle  along  edges,  p.  20. 

To  same  effect  in  Patterson  t.  Munyan,  93  Cal.  125,  but  holding  rule 
inapplicable  where  highway  mistakenly  located,  and  so  used  by  public; 
Southern  Pacific  etc.  Co.  y.  Ferris,  93  Cal.  265,  holding  abandonment 
not  shown  because  travel  confined  almost  exclusively  to  one  side; 
Whitesides  v.  Green,  13  Utah,  361;  57  Am.  St.  Rep.  743,  discussing 
width  of  highway  acquired  by  user.  Note  citations:  Orr  ▼.  CySrien,  14 
Am.  St.  Rep.  282,  on  general  subject. 

Certiflcate  of  Purchase  is  presumed  regularly  issued,  p.  24. 

Cited  in  Hooper  v.  Young,  140  Cal.  278,  279,  applying  rule  to  state  pat- 
ent for  school  land. 

71  Cal.  28-29.    SCHENCK  ▼.  HARTFORD  ETC.  CO. 

Omission  of  material  facts  in  complaint  is  cured  by  averments  thereof 
in  answer,  p.  29. 

To  same  effect  in  Abner-Doble  Co.  v.  Keystone  etc.  Min.  Co.  145  Cal. 
496,  failure  of  cross-complaint  to  aver  non-payment  of  notes  described 
therein  is  not  fatal,  where  it  appears  from  plaintiffs  complaint  and 
bill  of  particulars,  copy  of  which  was  set  forth  in  defendant's  answer, 
and  from  plaintiff's  answer  to  cross-complaint,  that  notes  credited  as 
payments  on  plaintiff's  account,  without  any  claim  of  any  item  of  pay- 
ment to  be  applied  on  notes;  Cohen  v.  Knox,  90  Cal.  276,  where  neces- 
sary averments  supplied  by  cross-complaint;  even  though  demurrer  er- 
roneously overruled;  and  on  last  point,  Daggett  v.  Gray,  110  Cal.  172; 
Vance  v.  Anderson,  113  Cal.  537,  holding  express  denials  sufficient  in 
this  particular;  Flinn  v.  Ferry,  127  Cal.  654,  so  construing  pleadings  in 
conversion  action. 

General  Citation. — ^Railway  Co.  v.  Keller,  10  Kan.  App.  485. 

71  Cal.  34-38.    BAILEY  v.  DALE. 

Public  Highway. — ^Action  for  Obstruction  under  section  2734,  Political 
Code,  may  be  brought  in  name  of  road  overseer,  p.  36. 

To  same  effect  in  Hall  v.  Kau^'man,  106  Cal.  453,  as  to  action  by  road 
commissioner;  County  v.  Butler,  150'  Cal.  549,  noted  imder  San  B^^ito 
▼.  Whitesides,  51  Cal.  416. 

Pleading. — ^Demurrer  does  not  lie  to  prayer,  p.  37. 

Cited  in  Levy  v.  Noble,  135  Cal.  561,  as  to  impossible  relief  prayed  for. 
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71  Oal.  38-47.    BBRNUUl)  ▼.  BEBCHSR. 

Mortgage. — ^Use  of  masculine  pronouns  is  not  oondusiTe  as  to  sex  of 
mortgagor,  p.  42. 

Cited  in  Reid  y.  Englehart  etc.  Co.,  126  CaL  630,  77  Am.  St.  Rep.  209, 
applying  rule  to  declaration  of  homestead. 

71  Cal.  48-40.    PEOPLE  v.  OIACAMBLLA. 

Attempt  to  Commit  Arson. — ^Information  is  sufficient  if  following 
language  of  section  447,  Penal  Code,  p.  49. 

To  same  effect  in  People  ▼.  Russell,  81  CaL  618,  sustaining  similar 
inf<Hrmation  for  arson. 

71   Oal.  60-62.    HEALTH  ▼.  WALLACE.    S.  C.  138  U.  S.  678,  where 
affirmed  on  writ  of  error. 

Swamp  and  Overflowed  Land. — Plat  of  township  surrey  designating 
land  as  "subject  to  periodical  overflow"  does  not  show  it  to  be  "swamp 
and  overflowed"  under  section  2488,  Revised  Statutes,  p.  60. 

To  same  effect  in  Tubbs  v.  Wilhoit,  73  Cal.  67,  but  holding  designa- 
tion thereon  as  "swamp  and  overflowed"  conclusive  after  proper  ap- 
proval. Fredericks  v.  Zumwalt,  134  CaL  47,  holding  land  not  swamp 
and  overflowed. 

71  Cal.  62-67.    KRIPP  v.  CTmTI& 

Sight  of  Way  is  privilege  to  pass  over  another's  land,  p.  68. 

To  same  effect  in  Qrafton  v.  Moir,  130  N.  Y.  470;  27  Am.  St.  Rep. 
634,  construing  reservation  thereof  in  deed. 

Easement. — ^Way  of  Necessity  arises  from  conveyance  of  lands  en- 
tirely enclosed  by  grantor's  other  lands,  and  may  be  designated  by 
grantee  when  grantor  does  not  act,  p.  64. 

To  same  effect  in  Blum  v.  Weston,  102  CaL  366,  369;  41  Am.  St.  Rep. 
190,  193,  further  holding  as  to  duration  and  abandonment  of  such  right. 

71  QiL  68-72.    SHERMAN  v.  FINCH. 

Attadmient  of  Mortgaged  Property. — ^Measure  of  damages  where 
mortgage  debt  is  not  paid  or  tendered,  is  amoimt  of  such  debt  with 
interest,  p.  70. 

To  same  effect  in  Irwin  v.  McDowell,  91  Cal.  123,  124,  but  holding 
only  value  of  property  recoverable  when  less  than  debt;  and  see  Roch- 
eleau  v.  Boyle,  12  Mont.  697,  discussing  conflict. 

Cited  in  Second  Kat.  Bank  v.  First  Nat.  Bank,  8  N.  Dak.  63,  apply- 
ing rule  to  measure  of  pledgee's  recovery  in  case  of  refusal  to  transfer 
pledged  stock. 


71  Cal.  72-94  Kotes  on  California  Reports.  3502 

Sheriff  is  Liable  in  conversion  for  levy  on  mortgagor's  personalty 
without  payment  or  tender  of  mortgage  debt,  p.  70. 

To  same  effect  in  Wise  v.  Jeffries,  51  Fed.  Rep.  644,  as  to  liability 
in  replevin  for  seizure  of  property  in  possession  of  mortgagee. 

71  Cal.  72-74.    PEOPLE  v.  HULBERT. 

Reclamation  Assessment  is  Barred  in  three  years,  as  liability  created 
by  statute,  p.  73. 

To  same  effect  in  Swamp  Land  District  v.  Glide,  112  Cal.  88,  further, 
holding  amendment  of  section  3466,  Political  Code,  constitutional;  San 
Diego  V.  Uiggins,  115  Cal.  175,  applying  rule  to  municipal  tax;  Miller  v. 
Batz,  131  Cal.  405,  noted  imder  Higby  v.  Calaveras  Co.,  18  Cal.  176. 
Robertson  v.  Beaine  County,  90  Fed.  70.  Land  v.  Railroad  Co.,  10"^  N.  C. 
76,  but  holding  claim  for  entry  by  railroad  (exempt  from  suits  of  tres- 
pass) not  such  a  liability. 

71  Cal.  74-80.    UX  RE  BALDWIN. 

Exemptions. — Expensive  threshing  outfit  principally  used  for  hire  on 
other's  lands  is  not  exempt  in  insolvency,  p.  77. 

To  same  effect  in  In  re  McManus,  87  Cal.  295;  22  Am.  St.  Rep. 
252,  but  exempting  safe  used  by  jeweler  in  his  business;  In  re  Klemp, 
119  Cal.  43;  63  Am.  St.  Rep.  71,  exempting  combined  harvester  when 
principally  used  by  debtor,  though  occasionally  by  others.  Distin- 
guished in  Spence  v.  Smith,  121  Cal.  539;  66  Am.  St.  Rep.  64,  where 
such  outfit  also  necessary  for  debtor's  own  use. 

General  Citation. — ^Nelson  v.  Fightmaster,  4  Okla.  45. 

71  Cal.  80-82.    P£;OPLE  v.  LEE  WAH. 

Practicing  Medicine  without  Certificate. — Evidence  held  to  show  suf- 
ficiently, p.  81. 

Cited  in  People  v.  Boo  Doo  Hong,  122  Cal.  607,  sustaining  conviction, 
and  further  holding  burden  on  defendant  to  show  possession  of  such 
certificate;  Board  v.  Cole,  9  Ind.  App.  479,  discussing  right  of  such 
physician  to  recover  for  services  rendered  in  case  of  emergency. 

71  Cal.  83-87.    HOGAN  v.  CENTRAL  PACIFIC  RAILROAD  CO. 

Private  Action  for  Public  Nuisance  will  not  lie,  unless  special  and  pe- 
culiar damage  suffered,  p.  66. 

To  same  effect  in  Fogg  v.  Railway,  20  Nev.  440,  denying  injunction  of 
operating  railroad  in  street. 

71  Cal.  89-94.    JONES  v.  JONES. 

Malicious  Prosecution. — ^Want  of  Probable  Cause  must  be  shown  af- 
firmatively by  plaintiff,  p.  91. 
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To  same  effect  in  Smith  y.  Liverpool  etc.  Co.,  107  Cal.  436,  holding 
probable  cause  shown  for  charge  of  arson.  Note  citations;  Ross  y. 
Hixon,  26  Am.  St.  Rep.  154,  on  general  subject. 

Probable  Cause  must  be  considered  in  light  of  facts  as  appearing  to 
defendant  when  complaint  made,  p.  92. 

To  same  effect  in  Wright  v.  Ascheim,  6  Utah,  492,  holding  such  cause 
shown,  and,  further  (p.  491),  holding  question  one  of  la  wwhere  facts 
undisputed. 

Malidoiu  Prosecution. — ^Adyice  of  Counsel  is  good  defense  if  arrest 
made  in  good  faith,  and  advice  given  under  full  and  fair  statement  of 
facts,  p.  93. 

To  same  effect  in  Diemer  v.  Herber,  75  Cal.  290,  but  holding  commit- 
ment by  magistrate  not  conclusive  upon  question  of  probable  cause; 
Sandell  y.  Sherman,  107  Cal.  396,  sustaining  instruction;  Dunlap  v. 
New  Zealand  etc  Co.,  109  Cal.  370,  further  holding  prosecuting  witness 
not  obliged  to  use  due  diligence  in  ascertaining  other  facts  than  those 
known  to  him;  majority  opinion  in  Thurston  v.  Wright,  77  Mich.  103, 
reversing  case  for  errors  in  instructions.  Note  citations:  Ross  v. 
Hixon,  26  Am.  St.  Rep.  144,  on  general  subject. 

Malicious  Prosecution. — Essentials  for  actions  stated,  p.  93. 

Cited  in  Hurgren  v.  Union  etc.  Co.,  141  Cal.  589,  as  not  having  passed 
upon  question  of  legal  termination  of  prior  suit;  Griswold  v.  Griswold, 
143  Cal.  622,  holding  instruction  erroneous  in  action  for  malicious  pros- 
ecution of  insanity  proceedings. 

71  Cal.  94-97.    LODTMAN  y.  SCHLUTER. 

Judgment  of  Dismissal  may  be  vacated  upon  condition  of  payment 
of  costs,  p.  97. 

To  same  effect  in  Wolff  v.  Railway,  89  Cal.  337,  as  to  action  to  vacate 
default  judgment,  holding  doubt  to  be  resolved  in  favor  of  application. 

71  Cal.  100-104.    CORCORAN  v.  DESMOND. 

Mechanic's  Lien. — Undertaking  on  Appeal  from  judgment  of  fore- 
closure is  sufficient  if  under  section  945,  Code  of  Civil  Procedure,  p.  102. 

To  same  effect  in  Central  etc.  Co.  v.  Center,  107  Cal.  198,  holding  ordi- 
nary stay  bond  insufficient. 

Undertaking  on  Appeal. — Three  hundred  dollar  bond  will  cover  appeal 
from  judgment  .and  from  new  trial  order  included  in  one  notice  and 
transcript,  p.  102. 

To  same  effect  in  Webb  v.  Trescony,  76  Cal.  622,  denying  motion  to 
dismiss;  and  Williams  v.  Dennison,  86  Cal.  431.  ruling  similarly  and  con- 
struing notice  as  containing  such  appeals;  Granger  v.  Robinson,  114 
Cal.  632,  holding  undertaking  sufficient  as  specifying  appeal  embraced. 
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Cited  in  Robinson  v.  Kind,  25  Nev.  278,  noted  under  Chester  y.  Associa- 
tion, 64  Cal.  42. 

Undertaking  on  Several  Appeals  is  insufficient  when  not  distinctly 
specifying  to  which  of  two  appeals  taken  it  was  applicable,  p.  103. 

To  same  effect  in  Wadleigh  v.  Phelps,  147  Cal.  142,  appeal  taken  by 
one  notice  from  several  orders  after  judgment,  each  of  which  was  inde- 
pendently appealable  is  not  perfected  by  bond  on  appeal  from  judgment; 
Home  etc.  Associates  y.  Wilkins,  71  Cal.  626;  Centeryille  etc.  Co.  y. 
Bachtold,  109  Cal.  113,  and  Estate  of  Heydenfeldt,  119  Cal.  848,  and 
denying  motion  to  file  other  undertakings;  Fomi  v.  Yoell,  95  CaL  442, 
but  holding  defect  waived  by  stipulation;  McCormick  y.  Belvin,  96  CaL 
193,  dismissing  both  appeals;  Estate  of  Heydenfeldt,  119  Cal.  348,  hold- 
ing such  undertaking  not  specially  applicable  to  only  appealable  order 
embraced;  Carter  y.  Butte  etc.  Co.,  131  CaL  351,  quoting  Estate  of 
Heyderfeldt,  110  CaL  346;  Creek  v.  Boseman  etc.  Co.,  22  Mont.  829,  hold- 
ing bond  insufficient. 

71  CaL  105-112.    WIN6ERTER  v.  WIN6BRTBR. 

Administrator  becomes  trustee  for  heir  under  whose  conYeyance  he 
obtains  distribution  to  himself,  when  procured  by  false  statements,  p. 
109. 

Cited  in  dissenting  opinion  in  Mulcahey  v.  Dow,  131  OaL  80,  main 
opinion  refusing  to  declare  trust  for  fraud  as  to  distribution. 

jMhtB, — ^Administrator  cannot  after  thirteen  years  apply  for  order 
of  sale  to  pay  debt,  p.  112. 
See  note  to  Killough  y.  Hinton,  26  Am.  St.  Rep.  2d. 

71  CaL  115-122.    WHITE  ▼.  DOUGLASa 

Finding  is  Erroneous  when  contrary  to  admissions  in  pleadings,  p. 
119. 

To  same  effect  in  Hendy  etc.  Works  y.  Pacific  etc.  Co.,  99  CaL  424^ 
where  against  admission  in  complaint  not  denied  by  answer. 

71  Cal.  122-123.    ARCATA  ETC.  CO.  v.  MURPHY. 

Eminent  Domain. — Damages  are  to  be  computed  according  to  market 
value  on  day  after  filing  complaint  if  not  increased  at  time  of  trial,  p. 
123. 

To  same  effect  in  San  Diego  etc.  Co.  y.  Neale,  78  CaL  68,  defining 
"market  Yalue"  and  discussing  means  of  its  ascertainment. 

71  CaL  123-124.    SCROUFE  v.  CLAY. 

Complaint  on  Promissory  Note  must  specifically  allege  nonpayment, 
p.  124. 
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To  same  effect  in  Wise  v.  Hogan,  77  CaL  188,  but  holding  allegation 
of  nonpayment  by  deceased  sufficient  in  action  on  claim  against  es- 
tate; (XHanlon  v.  Denvir,  81  Cal.  61,  15  Am.  St.  Rep.  20,  holding  allega- 
tion of  failure  to  pay  sufficient,  and  Gardner  y.  Donnelly,  86  Cal.  373, 
ruling  similarly  as  to  allegation  of  neglect  and  refusal,  as  against  gen- 
eral demurrer;  Grant  v.  Sheerin,  84  Cal.  199,  200,  sustaining  allegation  of 
reiusal  to  pay  as  against  general  demurrer  and  defect  cured  by  findings^ 
Notman  v.  Green,  90  Cal.  173,  and  Ryan  v.  Holliday,  110  Cal.  337,  hold- 
ing insufficient  an  allegation  that  sum  remains  due  and  unpaid  (but 
see  Tomlinson  v.  Ayres,  117  Cal.  571,  sustaining  such  allegation) ;  Bar- 
ney V.  Vigoreauz,  92  Cal.  632,  reversing  default  judgment  because  oi 
lack  of  such  allegations;  London  etc.  Co.  v.  Liebes,  105  Cal.  208,  apply-, 
ing  rule  to  action  had  and  received;  Hurley  v.  Ryan,  119  Cal.  72,  holding 
defect  not  cured  by  verdict  nor  answer  Hied  after  demurrer  overruled; 
Hawley  etc  Co.  v.  Brownstone,  123  Cal.  646,  holding  complaint  bad  foi 
ambiguity  as  to  debtor;  Penrose  v.  Winter,  135  Cal.  291,  $ind  Knox  r. 
Buckman  etc.  Co.,  139  Cal.  599,  noted  under  Frisch  v.  Caler,  21  CaL  71; 
denied  in  Hartzell  v.  McClurg,  54  Neb.  314. 

71  CaL  124-126.    CR06HAN  v.  SPENCE. 

Statute  of  Limitations  may  be  asserted  as  to  grantee  if  assertable 
against  grantor,  p.  125. 

To  same  effect  in  Galvin  v.  Palmer,  113  CaL  53,  as  to  relief  based  on 
fraud,  where  grantees  were  minors. 

71  CaL  126-129.    WHEELER  v.  WEST.    S.  C.  78  CaL  96-98 

Amended  Pleading  supersedes  original  and  allegations  of  latter  are 
admissible,  p.  128. 

To  same  effect  in  Ralphs  v.  Hensler,  114  Cal.  199,  as  to  admissions  in 
original  answer;  dissenting  opinion  in  Barrett  v.  Featherstone,  89  Tex. 
580,  main  opinion,  however,  ruling  aliter  where  pleading  verified. 

License  to  Extract  Gold  passes  title  thereto  when  extracted,  p.  120. 
To  same  effect  in  Christensen  v.  Borax  Co.,  26  Greg.  304,  but  holding 
agreement  not  a  license. 

License  is  revocable  at  will,  p.  129.  See  note  to  Lawrence  y.  Springer, 
31  Am.  St.  Rep.  717. 

71  CaL  130-134.    ELY  T.  TORE. 

Forcible  Entry  defined,  p.  32. 

To  same  effect  in  Bank  v.  Taaffe,  76  CaL  680,  holding  such  entry  shown 
by  facts.    Knowles  v.  Crocker  Estate  Co.,  125  CaL  265,  noted  under 
Commins  v.  Scott,  23  Cal.  526. 
Notes  CaL  Rep.— 220. 
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71  Cal.  134135.    PACKER  v.  BIRD.    S.  C.  137  U.  S.  Ml. 

Patent  Bounded  by  Navigable  Stream  conveys  title  only  to  its  edge, 
p.  135. 

To  same  effect  in  Heckman  v.  Swett,  99  Cal.  308,  on  point  that  such 
title  extends  to  high  water  mark;  Pacific  etc.  Co.  v.  Ellert,  64  Fed.  Rep. 
437,  discussing  right  of  state  to  dispose  of  lands  below  hf^h  water  mark, 
and  on  same  point  Shively  v.  Bowlby,  152  U.  S.  44. 

71  GaL  136-142.    HAMBLETON  T.  DUHAIlf. 

Indemnity  School  Lands. — ^Act  19  Stats,  at  Large,  p.  267,  was  intended 
to  cover  any  and  all  defects  in  indemnity  school  selections,  p.  141. 

To  same  effect  in  Daniels  v.  Gualala  etc.  Co.,  77  Cal.  303,  sustaining 
state  patent  issued  after  act  for  selection  before  it,  as  against  subse* 
quent  United  States  patent. 

71  Cal.  142-149.    SNOW  y.  HOLMES. 

Sale  of  Good  Will  implies  warranty  that  vendor  will  not  attempt  to 
draw  off  former  customers,  p.  148. 

To  same  effect  in  Gregory  v.  Spieker,  110  Oal.  154;  52  Am.  St.  Rep. 
73,  holding  good  will  of  medical  compound  injured  by  vendor  under  facts. 

Where  breach  of  warranty  is  discovered  after  delivery  vendee  may 
return  goods  and  sue  on  warranty  or  may  plead  breach  in  reduction  of 
damages  in  action  for  purcbase-money,  p.  149. 
*    Approved  in  Browning  v.  McNear,  145  Cal.  277,  following  rule. 

71  Cal.  149-153.    TAIT  v.  HALL. 
Highway. — Question  of  Existence  as  public  road  is  one  of  fact,  p.  152. 

To  same  effect  in  Smithers  v.  Fitch,  82  Cal.  158,  sustaining  findings 
that  no  public  road  was  created  by  user. 

Evidence. — Declarations  of  party  while  engap^ed  in  performance  of 
act  and  illustrating  object  thereof,  are  admissible,  p.  152. 

To  same  effect  in  Lewis  v.  Bums,  106  Cal.  384,  as  to  declarations  of 
intent  to  purchase,  in  question  of  nature  of  marital  property.  Note 
citations:  People  v.  Vernon,  95  Am.  Dec.  70,  on  general  subject. 

71  Cal.  153-155.    CITY  AND  COUNTY  OF  SAN  FRANCISCO  ▼.  HEY- 

NEMANN. 

Statute  of  Limitations  in  action  on  tax  collector's  bond  for  moneys 
received  by  him  from  end  of  term  and  not  demand,  p.  155. 

To  same  effect  in  People  v.  Van  Ness,  76  Cal.  124,  holding  action 
barred  against  commissioner  of  immigration;  People  v.  Burkhart,  76 
Cal.  608,  holding  such  action  barred  in  four  years  from  dereliction  of 
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duty;  Clelland  v.  McCumber,  15  Colo.  867,  as  to  failure  to  pay  over 
moneys  on  resignation.  Distinguished  in  People  v.  Weineke,  122  Cal. 
539,  holding  statute  to  run  from  time  prescribed  for  jettlement  by  him. 

71  Oal.  155-159.    HARNISH  v.  BRAMBR. 

Record  on  AppeaL — ^Date  of  entry  of  judgment  in  transcript  is  con- 
clusive when  attorneys  have  stipulated  as  to  transcript's  correctness, 
p.  157. 

Explained  and  doubted  in  concurring  opinion,  Estate  of  Pichoir,  139 
Cal.  697,  698,  701,  702;  and  cf.  Estate  of  More,  143  Cal.  495,  496,  holding 
stipulation    as  to  time  of  entry  not  established  under  facts  stated. 

Pleading. — Complaint  stating  essential  allegations  improperly  or  de- 
fectively cannot  be  reached  by  general  demurrer,  p.  158. 

To  same  effect  in  Grant  v.  Sheerin,  84  Cal.  200,  as  ,to  such  allegations 
of  nonpayment;  Ryan  v.  Jacques,  103  Cal.  284,  sustaining  complaint  by 
corporate  creditor  against  stockholders;  Mullally  v.  Townsend,  119  CaL 
52y  ruling  similarly  as  to  complaint  on  bond  to  release  attachment. 
Larkin  v.  Mullen,  128  Cal.  453,  as  to  defective  allegations  of  fraud;  dis- 
senting opinion  in  Buckman  v.  Hatch,  139  Cal.  60,  discussing  complaint 
on  street  assessment. 

Judgment  will  not  be  Vacated  in  equity,  unless  good  defense  is  shown 
to  exist,  p.  159. 

To  same  effect  in  Ball  ▼.  Thompson,  147  Cal.  694,  and  Burridge  t. 
Raner,  146  CaL  25,  complaint  for  relief  against  judgment  for  fraud  in 
its  procurement  which  does  not  show  facts  constituting  defense  on 
merits  of  original  action,  nor  constituting  ability  of  plaintiff  to  present 
those  facts  to  court,  does  not  state  cause  of  action;  Collins  v.  Scott,  100 
Cal.  452.  as  to  judgment  obtained  by  fraud,  and  holding  complaint  in- 
sufficient therefor;  Handley  v.  Jackson,  31  Greg.  556;  65  Am.  St.  Rep, 
841,  as  to  judgment  on  unauthorized  appearance,  and  sustaining  com- 
plaint. 

71  Cal.  159-162.    PIKE  v.  BRITTAN.    60  Am.  Rep.  527. 

Landlord  is  Liable  to  sub -tenant  for  negligent  overflow  of  water  from 
wash  Nisln,  p.  162.  See  note  to  Cowen  v.  Sunderland,  1  Am.  St.  Rep. 
472. 

71  CaL  163-169.    MITCHELL  v.  CLARKE;  60  Am.  Rep.  529. 

Damages  for  Breach  of  Contract  should  be  confined  to  those  flowing 
naturally  therefrom,  p.  164.  See  note  to  Renner  v.  Canfield,  1  Am.  St. 
Rep.  656. 

71  Cal.  169-182.    BREEZE  v.  BROOKS.      S.  C.  97  Cal.  72,  74. 

,    Estoppel  in  Paia.— Equitable  owner  of  land  is  not  estopped  as  against 
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creditors  of  legal  owner  by  lat tor's  unauthorized  statements  unknown 
to  him,  p.  182. 

To  same  effect  in  Riley  v.  Martinelli,  97  Cal.  684;  33  Am.  St.  Rep. 
214,  but  sustaining  deed  on  execution  against  legal  owner  as  against 
latent  equity  of  another  who  has  unrecorded  deed;  Murphy  v.  Clayton, 
113  Cal.  161,  holding  no  estoppel  shown  against  enforcement  of  result- 
ing trust  against  estate  of  deceased  record  owner. 

71  Cal.  183191.    REYNOLDS  v.  LINCOLN. 

Tax  Deed  is  Void  where  return  shows  departure  from  statutory  re- 
quirements in  sale,  p.  185. 

To  same  effect  in  McGrath  y.  Wallace,  116  CaL  662,  holding  deed 
void  for  defects  stated. 

Judgment  in  Ejectment  is  not  bar  to  subsequent  action  to  quiet  title, 
p.  186. 

To  same  effect  in  Dawson  v.  Parham,  55  Ark.  293,  holding  it  no  bar 
under  facts;  Eastern  etc.  Assn.  v.  Welling,  103  Fed.  366,  construing 
local  (South  Carolina)  statutes. 

Misjoinder  of  Causes — ^Demnrrer. — ^Improper  overruling  of  is  not  re- 
versible error  if  substantial  rights  not  affected  thereby,  p.  186. 

To  same  effect  in  Angell  v.  Hopkins,  79  CaL  182,  holding  no  injury 
shown;  and  Gillaspie  v.  Hagans,  90  Cal.  94,  and  Asevado  v.  Orr,  100 
Cal.  300,  ruling  similarly;  The  Victorian  No.  2,  26  Oreg.  197;  46  Am. 
St.  Rep.  617,  sustaining  joinder.  Cited,  also,  in  Leslie  v.  Leslie,  84  Fed. 
Rep.  71,  holding  misjoinder  shown. 

Trustee,  although  having  no  beneficial  interest,  is  proper  defendant 
in  action  to  quiet  title,  p.  186. 

To  same  effect  in  dissenting  opinion,  Behlow  v.  Fischer,  102  Cal.  217, 
main  opinion  holding  record  owner  not  proper  defendant  under  facts. 

Complaint  Under  Code  of  Civil  Procedure,  Section  738,  is  treated  as 
bill  in  equity,  p.  186. 

Approved  in  Montana  Ore  etc.  Co.  v.  Boston  etc.  Min.  Co.,  27  Mont. 
309,  defendant  in  action  under  Code  of  Civil  Procedure,  section  310,  to 
try  adverse  claim  to  mining  property  is  not  entitled  to  jury. 

Misjoinder  of  Causes — Demurrer. — Error  in  overruling  is  not  waived 
by  filing  of  answer,  p.  190. 

To  same  effect  in  Thelln  v.  Stewart,  100  Cal.  374,  as  to  joinder  of 
causes  for  injuries  to  person  and  property;  but  see  Alexander  v.  Cen- 
tral etc.  Co.,  104  Cal.  537,  cited  below. 

Appeal. — Order  Overruling  Demurrer  erroneously  will  be  deemed 
prejudicial,  and  judgment  will  be  reversed,  p.  191  (Commissioners' 
opinion). 

To  same  effect  in  Mallory  v.  Thomas,  08  CaL  046^  as  to  demurrer  for 
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uncertainty,  but  see  Alexander  y.  Central  etc.  Co.,  104  OaL  537,  holding 
errors  cured  by  filing  of  answer. 

71  Oal.  192-193.    BROWN  ▼.  MANN. 

Parties. — ^Administratox  cannot  assign  his  mortgage  to  another  for 
purpose  of  suit  against  estate,  p.  193. 

To  same  effect  in  Byrne  v.  Byrne,  94  Cal.  579,  on  point  that  adminis- 
tratrix in  personal  capacity  cannot  sue  herself  as  administratrix  with- 
out joining  as  defendants  all  heirs  and  creditors  of  est&te. 

71  Cal.  194-195.    PEOPLE  v.  McDOWELL. 

LibeL — ^Jnzy  cannot  ignore  statute  defining  libels,  p.  194. 

See  State  v.  Heacock,  106  Iowa,  201,  also  note  to  State  v.  Syphrett, 
13  Am.  St.  Rep.  627,  on  province  of  jury  in  such  matters. 

71  CaL  195-196.    PEOPLE  T.  CASOLAN. 

Impeachment  of  Witness. — Conviction  of  misdemeanor  cannot  be 
shown,  p.  196. 

Cited  in  People  y.  Warren,  134  Cal.  205  (quoted  in  People  v.  White, 
142  Cal.  294),  noted  under  People  v.  Hamblln,  68  Cal.  103. 

Indictment  for  presenting  to  supervisors  for  allowance,  false  claim, 
alleging  offense  sustantially  in  language  of  statute  is  sufficient  though 
claim  as  presented  contained  several  items  alleged  to  be  false  and  other 
items  as  to  which  no  such  allegation  made,  p.  196. 

Overruled  in  People  v.  Mahony,  145  Cal.  110,  indictment  under  Penal 
Code,  section  72,  merely  following  language  of  statute  is  insufficient. 

71  OaL  197-203.    WALLACE  T.  AH  SAM.    60  Am.  Rep.  534. 

Damages  for  Breach  of  Contract  cannot  include  possible  profitb,  p. 
203. 

Cited  in  Lynch  v.  Wright,  94  Fed.  704,  as  to  pn^ts  from  oontem- 
phited  resale.    See  note  1  Am.  St.  Rep.  656. 

71  CaL  204-205.    EX  PARTE  THOMA& 

License  Tax  is  void  when  discriminating  against  products  of  other 
states,  p.  205.    See  note  to  People  v.  Wemple,  27  Am.  St.  Rep.  563. 

71  CaL  206-209.    COUNTY  OF  SAN  MATEO  v.  MALONET. 

Officers. — ^Discretion  and  judgment  cannot  be  controlled  by  courts,  p. 
208. 

To  same  eiftet  in  Northern  etc.  Trust  v.  Cadman,  101  CaL  205,  as  to 
designation  by  sheriff  of  newspaper  for  publication  of  notice  of  fore- 
closure sale. 
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71  Gal.  209-212.    McEENZIE  v.  BRANDON. 

State  Lands. — ''Adverse  Occupation'*  under  section  3495,  Political 
Code,  does  not  require  that  adverse  occupant  should  be  actual  settler 
with  right  to  purchase,  p.  211. 

To  same  effect  in  Mosely  v.  Torrence,  71  Cal.  321,  holding  pUiintiff's 
aflfidavit  false  in  this  regard;  Mclntyre  v.  Sherwood,  82  Cal.  143,  defin- 
ing "settlers"  in  section  3442. 

Land  Contest. — ^Affidavit  on  Application  must  be  shown  to  be  true  on 
trial,  p.  211. 

To  same  effect  in  Plummer  v.  Woodruff,  72  Cal.  31,  and  Jacobs  v. 
Walker.  90  Cal.  47,  holding  it  false  as  to  adverse  occupation;  Taylor  v. 
Weston,  77  Cal.  535,  when  false  as  to  actual  settlement. 

State  Lands. — Application  is  Invalid,  unless  affidavit  states  and  states 
truly  all  facts  required  by  statute,  p.  211. 

To  same  effect  in  Harbin  v.  Burghart,  76  Cal.  121;  Taylor  v.  Wes- 
ton, 77  Cal.  635,  and  Davidson  v.  Cucamonga,  etc.  Co.,  78  Cal.  8,  where 
false  as  to  actual  settlement;  McEntee  v.  Cook,  76  Cal.  189,  holdiii:: 
affidavit  insufficient  under  original  section  3495,  Political  Code,  for  not 
following  section  3500;  Mclntyre  v.  Sherwood,  82  Cal.  140,  where  falsa 
as  to  other  settlers,  under  section  3443;  dissenting  opinion,  Cucamongi 
etc.  Co.  V.  Moir.  83  Cal.  110,  discussing  right  to  attack  patent  for  indem- 
nity school  lands;  Jacobs  v.  Walker,  90  OaL  46,  47,  where  false  sjb  to 
adverse  occupation. 

71  Cal.  212-213.    EX  PASTE  SCHMIDT. 

Indictment. — ^Names  of  witnesses  must  be  indorsed  on,  p.  213. 

Cited  in  People  v.^  Breen,  130,  Cal.  75,  noted  under  People  v.  Crowey, 
56  Cal.  36. 

Grand  Jnror  may  be  compelled  to  disclose  names  of  withnesses  exam- 
ined on  particular  charge,  p.  213. 

To  some  effect  in  State  v.  Will,  97  la.  64,  admitting  his  evidence  to 
show  that  judge  visited  jury  and  instructed  them  to  indict  defendant. 
Note  citations;  Commonwealth  v.  Green,  12  Am.  St.  Rep.  916,  on  gen- 
eral subject.  Distinguished  in  United  States  v.  Cobban,  127  Fed.  718, 
court  cannot  review  action  of  grand  jury  by  investigating  evidence 
before  it,  either  to  ascertain  whether  all  of  it  was  competent  or  whether 
it  was  sufficient  to  justify  an  indictment. 

71  Cal.  214-221.    HILLIKER  v.  EUHN. 

Temporary  Possession  by  pledgor  after  pledge  does  not  show  fraud 
therein,  p.  220. 

Distinguished  in  Bank  v.  Caperton,  74  Miss,  870;  60  Am.  St.  Rep.  543, 
holding  transaction  fraudulent  under  facts. 
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Fraudulent  Conyeyance. — ^Pledge  is  subject  to  same  rules  as  to  deliv- 
ery  and  change  of  possession  as  is  sale,  p.  221. 

To  same  effect  in  Dubois  v.  Spinks,  114  Gal.  294,  sustaining  pledge  of 
cordwood  under  facts. 

71  Gal.  221-223.    TIDE  LAND  RECLAMATION  CO.  v.  CUNNINGHAM. 

Order  Granting  New  Trial  when  evidence  was  conflicting  will  be  af- 
firmed, p.  222. 

Cited  in  Hoi  turn  v.  Germania  etc.  Co.,  139  CaL  648,  affirming  oraer  ac- 
cordingly. 

71  Gal.  223-226.    SHEPHERD  ▼.  JONES. 

Jury  Trial — ^Waiver. — Court  may  enter  judgment  on  special  verdict 
in  action  at  law  in  conjunction  with  other  facts  found  by  it,  when  pro- 
cedure not  objected  to,  p.  224. 

To  same  effect  in  Montgomery  v.  Sayre,  91  CaL  211,  212,  discussing 
presumptions  on  appeal  as  to  waiver  of  right  to  jury  trial. 

Negotiable  Instruments. — Fraud  in  procurement  held  not  shown  by 
facts,  p.  224. 

Cited  in  Bedell  v.  Herring,  77  Cal.  674,  11  Am.  St.  Rep.  309,  discussing 
rights  of  bona  fide  indorsee  of  note  so  procured. 

New.TriaL — ^Insufficiency  of  Evidence  to  support  findings  cannot  be 
reviewed  without  sufficient  specification  of  particulars,  p.  226. 

To  same  effect  in  Heilbron  v.  Ditch  Co.,  76  CaL  10,  holding  specifica- 
tion insufficient. 

71  CaL  226-230.    WILSON  ▼.  STIJRGI& 

Vendor  and  Vendee. — ^Vendor  cannot  rescind  for  nonpayment  of  pur- 
chase price  without  returning  or  offering  to  return  part  payment  re- 
ceived, p.  229. 

To  same  effect  in  Stratton  v.  California  etc  Co.,  86  CaL  361,  but  hold- 
ing rule  inapplicable  to  vendor's  action  to  quiet  title,  under  pleadings, 
but  see  Benson  v.  Shotwell,  87  Cal.  60,  holding  rule  of  main  case  appli- 
cable to  such  actions. 

Real  Estate  Broker  is  entitled  to  commissions  when  procuring  pur- 
chaser to  whom  sale  was  made,  although  not  made  in  precise  manner 
or  time  agreed  upon,  p.  229. 

To  same  effect  in  Zeimer  v.  Antisell,  76  Cal.  612,  as  to  converse  of 
rule  and  denying  recovery  under  facts  stated;  Ropes  v.  John  Rosen - 
feld's  Sons,  145  Cal.  678,  broker  not  entitled  to  commission  where  he 
finds  purchaser  after  time  limited  in  contract. 
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71  Gal.  236-238.    ASHE  y.  SUPBRVISORS  OF  COLUSA  CO. 

Interest  of  private  person  seeking  writ  of  review  to  annul  order  of 
supervisors  granting  right  to  use  highway  for  railroad,  must  be  of 
nature  distinguishable  from  that  of  community,  p.  238. 

Approved  in  Fretts  v.  Charles,  145  Cal.  513,  refusing  mandamus  to 
compel  arrest  of  person  at  instance  of  party  complaining  before  justice 
of  peace. 

71  OiL  238-242.    £X  PASTE  ZBEHANDELAAR. 

Contempt  cannot  be  predicated  of  refusal  of  witness  to  answer  ques- 
tion not  pertinent,  p.  230. 

To  same  effect  in  Ex  parte  Henshaw,  73  Cal.  510,  as  to  refusal  to 
obey  void  judgment;  Ex  parte  Clarke,  126  Cal.  240,  77  Am.  St.  Rep.  180, 
noted  under  Ex  parte  Rowe,  7  Cal.  181;  In  re  Rogers,  129  Cal.  469 
(quoted  in  Overend  v.  Superior  Court,  131  Cal.  284),  and  Ex  parte  Jen- 
nings, 60  Ohio  St.  329,  71  Am.  St.  Rep.  721,  on  point  that  decision  as  to 
pertinency  is  reviewable  on  habeas  corpus;  Overend  v.  Superior  Court, 
131  Cal.  286,  noted  udder  People  v.  Turner,  1  Cal.  155;  Rodgers  v.  Su- 
perior Court,  145  CaL  91,  92,  applying  rule  where  witness  before  grand 
jury  refused  to  answer  questions.  In  re  MacKnight,  11  Mont.  134,  28 
Am.  St.  Rep.  457,  as  to  refusal  of  newspaper  editor  to  give  name  of 
informant  as  to  article  alleged  to  be  contemptuous. 

71  Gal.  242-248.    COUNTT  OF  SAN  LITIS  OBISPO  ▼.  HENDRICKS. 

License  Tax  is  Debt  and  may  be  collected  by  civil  action,  p.  245. 

To  same  effect  in  Sacramento  v.  Dillman,  102  Cal.  112,  as  to  liquor 
license;  Merced  v.  Helm,  102  Cal.  163,  where  liquor  license  ordinance 
was  declared  revenue  measure;  San  Luis  Obispo  v.  Greenberg,  120  CaL 
305,  holding  action  not  affected  by  void  provision  as  to  appointment 
of  license  collector  when  not  prosecuted  by  him;  State  v.  Schuenemann, 
18  Tex.  Civ.  App.  487,  but  holding  action  on  liquor  seller's  bond  to  abate 
on  his  death. 

Complaint  in  action  for  license  tax  need  not  allege  that  collector  had 
authorized  it,  p.  246. 

To  same  effect  in  Mendocino  v.  Bank,  86  Cal.  258,  on  point  that  ordi- 
nance may  authorize  bringing  of  action  in  name  of  county. 

Attorney  at  Law  is  presumed  to  have  had  authority  to  bring  action, 
p.  246. 

Cited  in  Pacific  Pav.  Co.  y.  Vizelich,  141  Gal.  8,  noted  under  Turner 
V.  Caruthers,  17  Gal.  431. 

Municipal  Ordinance  is  Void  when  not  passed  at  regular  meeting  of 
board,  p.  247. 

To  same  effect  in  People  v.  Dunn,  89  Cal.  229,  230,  as  to  license  ordi- 
nance  and  holding  meeting  to  have  been  speciaL 
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Penalty  is  in  nature  of  punishment  for  performance  or  non-perform- 
ance and  in  latter  case  stands  in  lieu  of  performance,  p.  245. 

To  same  effect  in  Davis  v.  State^  119  Ind.  556,  discussing  survival  of 
cause  of  action  for  penalty  for  false  return  by  property  owner;  Kirby 
V.  Telegraph  Co.,  4  S.  Dak.  467,  holding  statute  to  have  prescribed  a 
penalty. 

71  Oal.  249-263.    STANFORD  v.  FELT. 

Riparian  Owner  May  Enjoin  wrongful  diversion  of  water  without 
showing  actual  present  damage,  p.  250. 

To  same  effect  in  Heilbron  v.  Canal  Co.,  75  Cal.  431,  7  Am.  St.  Rep. 
187,  and  Gould  ▼.  Eaton,  117  Cal.  543.  Cited  under  Moore  v.  Clear  Lake 
etc.  Works,  68  Cal.  146.  Cited  in  Southern  California  Inv.  Co.  v.  Wil- 
shire,  144  CaL  73,  noted  under  Moore  v.  Clear  Lake  W.  W.,  68  Cal.  146; 
California  etc  Co.  y.  Enterprise  etc.  Co.,  127  Fed.  743,  applying  rule  to 
lessee  of  riparian  owner. 

Riparian  Rights. — ^Reasonable  tJae  of  question  of  fact,  p.  253. 

To  same  effect  in  Heilbron  v.  Land  etc.  Co.,  80  Cal.  193,  reversing  in- 
junction preventing  any  use  by  upper  owner  of  irrigating  canal. 

Riparian  Rights. — ^XJpper  Owner  cannot  be  enjoined  from  reasonable 
use  for  domestic  purposes  and  support  of  life,  p.  253. 

Cited  in  Wiggins  v.  Muscupiabe  etc.  Co.,  113  Cal.  189,  54  Am.  St. 
Rep.  342,  as  not  concurred  in  by  other  judges,  and  denying  right  to  any 
such  extraordinary  use  as  would  affect  rights  of  lower  owners;  Willis 
V.  Perry,  92  la.  302,  303,  on  point  that  city  cannot  tap  subterranean 
stream  to  supply  water  to  inhabitants,  to  prejudice  of  others  entitled 
thereto. 

71  Cal.  254-262.    RIDDELL  ▼.  HARRSLL. 

Judgment. — Complaint  alleging  that  will  was  "duly  probated"  is  suf- 
llcient,  p.  259. 

To  same  effect  in  Wise  v.  Hogan,  77  Cal.  189,  sustaining  allegations 
as  to  appointment  of  administrators. 

Judgment  for  Costs  cannot  be  entered  by  clerk  where  cost  bill  not 
served,  p.  261. 

To  same  effect  in  Santa  Clara  etc.  Co.  v.  Board,  71  Cal.  268,  as  to 
entry  pending  motion  to  retax;  Crane  v.  Forth,  95  CaL  91,  on  point  that 
filing  of  service  of  cost  bill  cannot  be  presumed. 

Costs  are  Waived  when  not  claimed,  p.  261. 

To  same  effect  in  Hotchkiss  v.  Smith,  108  Cal.  287,  as  to  sheriff's  fees 
on  attachment,  and  holding  such  fees  not  "accruing  costs"  under  section 
691,  Code  of  Civil  Procedure ;  Galindo  v.  Roach,  130  CaL  390,  noted  under 
Chapin  T.  Broder,  16  CaL  403. 
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Bzecution  Sale  of  Realty  is  not  yoid  because  en  masse,  p.  2G2. 

To  same  effect  in  Hudepohl  y.  Liberty  etc.  Co.,  94  Cal.  601,  28  Am. 
St.  Rep.  160,  holding  complaint  insufficient  in  action  to  set  aside  sale 
therefor. 

71  Cal.  263-267.    PEOPLE  ▼.  STOEE& 

Adultery — ^Presumption  of  Life. — Marriage  is  presumed  to  continue 
unless  death  or  divorce  shown,  p.  266. 

Overruled  in  Hunter  v.  Hunter,  111  Cal.  260,  62  Am.  St.  Rep.  186, 
holding  presumption  of  life  overcome  by  that  of  innocence  and  legality 
of  second  marriage  sought  to  be  annulled. 

Adultery. — ^Marriage  may  be  proved  by  evidence  aliunde  certificate 
when  showing  parties  to  be  same,  p.  264. 

To  same  effect  in  State  v.  Brink,  68  Vt.  660,  admitting  such  evidence, 
although  given  name  of  party  as  testified  to  differed  from  that  in  cer- 
tificate. 

71  Cal.  269-273.    EX  PASTE  CASBT. 

Probate  Court  cannot  adjudicate  questions  of  title  in  proceedings 
under  section  1460,  Code  of  Civil  Procedure,  p.  272. 

To  same  effect  in  Levy  v.  Superior  Court,  106  Cal.  611,  but  denying 
prohibition  against  examination  under  these  provisions;  Heydenfeldt 
V.  Superior  Court,  117  Cal.  360,  but  sustaining  order  directing  return  of 
property  to  executors  on  reversal  of  decree  of  distribution;  Stuparich 
etc.  Co.  V.  Superior  Court,  123  Cal.  202,  Tomsky  v.  Superior  Court,  131 
Cal.  624,  and  Brunnings  v.  Townsend,  139  Cal.  139,  noted  under  Ex 
parte  Hollis,  69  Cal.  406;  Estate  of  Vance,  141  Cal.  627,  noted  under 
Haverstick  v.  Trudell,  61  Cal.  431;  Dinsmoor  t.  Bressler,  164  HI.  222, 
construing  similar  local  statutes,  and  holding  adjudication  as  to  title 
subject  to  collateral  attack;  Estate  of  Stuart,  67  Mo.  App.  66,  holding 
further  examination  not  permissible  under  facts,  construing  local  stat- 
ute; Gardner  v.  Gillihan,  20  Oreg.  601,  holding  power  of  probate  court 
to  end  with  discovery;  Rodgers  v.  Pitt,  89  Fed.  Rep.  426,  427,  on  point 
that  title  cannot  be  tried  in  contempt  proceedings,  but  holding  principle 
inapplicable  under  facts  stated. 

General  Citation. — In  re  Wolford,  10  Kans.  App.  286. 

71  Cal.  273-285.    LEVINS  ▼.  R0VE6W0. 

Findings. — Ownership  may  be  concljision  of  law  from  form  of  plead- 
ings and  decision,  p.  276. 

To  same  effect  in  Kidwell  v.  Ketler,  146  Cal.  18  where  complaint  to 
terminate  trust  under  will  sets  forth  will  and  claims  title  to  one-half 
of  trust  estate,  and  answer  of  miners  does  not  deny  plaintiff's  aver- 
ment of  interest,  and  cross  complaint  of  minors  sets  up  will,  deraigning 
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title  thereunder,  and  admitting  plaintiff's  titie,  allegation  and  admission 
of  title  are  mere  conclusions  of  law  depending  on  construction  of  will ; 
Turner  v.  White,  73  Cal.  300,  holding  allegation  thereof  in  complaint  a 
conclusion  of  law  from  its  form;  Simpson  ▼.  Applegate,  76  Cal.  343, 
holding  such  finding  a  conclusion  of  law  under  pleadings;  Hill  y.  Fini- 
gan,  77  Cal.  273,  11  Am.  St.  Rep.  282,  holding  ratification  matter  of 
law  as  used  in  instructions;  Lataillade  v.  Orena,  91  Cal.  578,  25  Am. 
8t.  Rep.  225,  but  holding  allegations  in  complaint  as  to  discovery  of 
fraud  sufiicient  as  statements  of  fact;  and  Hollenbach  ▼.  Schnabel,  101 
Gal.  317,  40  Am.  St.  Rep.  60,  ruling  similarly  as  to  findings  of  rescission; 
Savings  etc.  Society  ▼.  Burnett,  100  Cal.  639,  following  main  case  as  to 
fi-^vlir  findinjT.  Cited  in  Wcideninu^ller  v.  Stearns  etc.  Co.,  128  Cal. 
626.  holding  findings  to  be  those  of  fact. 

71  Cal.  290-296.    6ILBBRT  t.  SLEBPER. 

Trusts. — Statnte  of  Limitations  does  not  run  against  cestui  while  in 
possession,  p.  294. 

To  same  effect  in  McClure  v.  Colyear,  80  Cal.  381,  when  in  possession 
with  trustee;  Snider  v.  Johnson,  26  Oreg.  331,  as  to  resulting  trust. 

Exchange  of  Lands. — ^Agreement  for  followed  by  change  of  possession 
gives  to  each  owner  equitable  rights  as  under  agreement  of  sale,  p.  293. 

To  same  effect  in  Crane  t.  McCormick,  92  Cal.  182,  holding  exchange 
equivalent  to  sale  as  to  liability  for  commissions  of  brokers  therefor. 

71  Cal.  296-300.    HEINLBN  y.  BEANS.    S.  a  78  GbL  24L 

71  CaL  306-307.    SCHWARTZ  y.  COWBLL. 

Attachment  of  Realty  ii  Toid  unless  copy  of  writ  with  notloe  is 
properly  served  or  posted,  p.  306. 

To  same  effect  in  Bank  y.  West,  67  Ifiss.  79!,  on  point  that  oom- 
pliance  with  statutes  is  indispensable. 

71  Cal.  310-314.    BOARD  OF  COMMISSIONERS  y.  TftUSTEEa  ? 

Statnte  it  not  Repealed  by  subsequent  constitutional  provision  oper-t 
ating  prospectively,  p.  312.  k 

To  same  effect  in  dissenting  opinion  Thomason  v.  Ashworth,  78  Cal.' 
81,  main  opinion  holding  street  act  of  1872  repealed  by  new  constitu- 
tion. 

71  Cal.  314-318.    HARRIS  v.  HARRia 

Husband  and  Wife.— Property  acquired  after  marriage  with  com- 
munity funds  on  pre-emption  claim  inaugurated  by  wife  while  single 
becomes  her  separate  property,  p.  316. 

To  same  effect  in  Morgan  v.  Lones,  78  Cal.  61,  but  holding  as  com- 
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munity  property  acquired  under  townsite  act,  under  facts;  In  re  Lamb, 
95  Cal.  405,  as  to  homestead  entry  made  by  husband  before  marriage, 
although  completed  by  residence  on  property  with  wife  thereafter;  In 
re  Boody,  113  Cal.  687,  but  ruling  aliter  where  right  before  marriage 
was  only  that  of  possession  with  partners;  but  see  S.  C.  119  Cal.  405, 
holding  property  separate  under  additional  facts  developed  on  retrial. 
Cited  in  Forker  v.  Henry,  21  Wash.  241,  as  to  homestead  claim  settled 
on  before  marriage,  but  patented  after  it;  McCune  v.  Essig,  122  Fed. 
592,  in  case  of  death  of  homesteader  before  completion  of  term  of  resi- 
dence, patent  to  widow  who  completes  term  and  makes  final  proof  con- 
veys land  to  her  absolutely,  and  no  interest  passes  to  hubsand's  children. 
Note  citations:  Cooke  v.  Bremond,  86  Am.  Dec.  631,  on  general  subject. 

71  Cal.  318-321.    MOSELT  ▼.  TORRENCS. 

Land  Contest. — ^Judgment  was  entered  that  neither  party  was  en- 
titled to  purchase,  when  neither  had  made  necessary  showing,  p.  320. 

Cited  in  support  of  general  rule  in  Garfield  v.  Wilson,  74  CaL  178. 

State  Lands. — ^"Actnal  Settlement,**  under  article  17,  section  3,  of 
constitution,  means  actual  residence,  p.  326. 

Distinguished  in  Mclntyre  v.  Sherwood,  82  Cal.  141,  as  to  ''settlers" 
under  section  3443,  Political  Code. 

Application  to  Purchase  is  invalid  where  afiidavit  false  as  to  adverse 
possession,  p.  321. 

To  same  effect  in  Harbin  v.  Burghart,  76  Cal.  120,  further  holding 
neither  party  entitled  to  purchase  under  facts;  Jacobs  v.  Walker,  90 
Cal.  46,  as  to  school  land  application  under  section  3495,  Political  Code; 
Cited  in  Wrinkle  ▼.  Wright,  136  Cal.  495,  noted  under  Gavitt  v.  Mohr,  68 
CaL  611. 

71  CaL  822-324.    STUTTMEISTBR  ▼.  SUPERIOR  COURT. 
Certiorari  will  not  be  granted  where  remedy  by  appeal  exists,  p.  323. 

To  same  effect  in  Weill  v.  Light,  98  Ca^.  194,  as  to  justice's  default 
judgment;  Stoddard  v.  Superior  Court,  108  CaL  305,  as  to  order  after 
final  judgment  enjoining  sale  pending  appeal;  White  v.  Superior  Court, 
110  CaL  67,  as  to  such  order  directing  sale  of  husband's  property  by 
receiver,  for  payment  of  alimony;  Cited  in  Southern  etc.  Co.  v,  Superior 
Court,  127  Cal.  422,  quoting  Stoddard  v.  Superior  Court,  108  CaL  305. 

Probate  Appeal  lies  from  order  directing  sale  of  real  estate,  p.  323. 

Cited  in  Estate  of  Potter,  141  Cal.  351,  and  S.  C,  141  Cal.  426,  noted 
under  Estate  of  Corwin,  61  CaL  160. 

71  Cal.  325-328.    TIPTON  ▼.  MARTIN. 

Abandonment  of  Homestead  can  be  effected  only  In  manner  prescribed 
by  statute,  p.  328. 
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To  same  effect  in  Burkett  ▼.  Burkett,  78  Cal.  312,  12  Am.  St.  Rep. 
69  (where,  however,  facts  misstated),  sustaining  conveyance  by  husband 
alone  to  wife  of  his  homestead;  Lubbock  v.  McMann,  82  Cal.  229.  16  Am. 
St.  Rep.  110,  holding  no  abandonment  shown  by  erection  of  additional 
house  on  premises;  Simonson  v.  Burr,  121  Cal.  586,  ruling  similarly  as 
to  effect  of  leasing  of  property;  Inirland  v.  Seller,  27  Neb.  37,  on  point 
that  homestead  laws  should  be  liberally  construed. 

71  Cal.  330-331.    LARKIN  ▼.  LAREIN. 

Divorce. — Counsel  Fees  may  be  allowed  wife  on  husband's  appeal,  p. 
330. 

To  same  effect  in  Painter  ▼.  Painter,  78  Cal.  628,  and  Bohnert  v. 
Bohnert,  91  Cal.  431;  cited  under  Ex  parte  Winter,  70  Cal.  291;  Grannis 
V.  Superior  Court,  143  Cal.  633,  noted  under  Reilly  v.  Reilly,  60  Cal.  624. 

71  CaL  331-336.    HITCHCOCK  y.  HASSETT. 

Lessor  has  no  Lien  on  growing  wool  of  sheep  leased,  unless  so  pro- 
vided in  lease,  as  against  assignee  in  insolvency,  p.  333. 

To  same  effect  in  Marshall  v.  Luiz,  115  CaL  626,  denying  lien  on  hay 
crop  as  against  bona  fide  mortgagee;  and  on  same  point  Ferguson  v. 
Murphy,  117  Cal.  138,  holding  latter's  title  superior  to  that  under  un- 
recorded lease  reserving  title  until  rent  paid. 

71  Gal.  351-362.    PEOPLE  t.  LAVSLLS. 

Insanity. — ^Evidence  of  person  not  an  «ntimate  is  admissible  regard- 
ing another's  appearance  as  to  rationality  at  given  time,  p.  352. 

To  same  effect  in  Holland  v.  Zollner,  102  Cal.  636,  639,  642,  as  to 
period  shortly  before  execution  of  deed;  Robinson  v.  Exempt  etc  Co., 
103  Cal.  6,  as  to  nonexpert's  opinion  as  to  apparent  health  of  another; 
In  re  Wax,  106  Cal.  350,  as  to  conduct  and  appearance  of  testator  during 
business  transactions;  People  v.  McCarthy,  115  CaL  260,  as  to  appear- 
ance of  rationality  at  time  of  arrest;  People  v.  Manoogian,  141  Cal.  595, 
596,  holding  certain  evidence  improperly  rejected;  Fritz  v.  Western 
Union  Tel.  Co.,  25  Utah,  278,  where  deceased  was  directed  to  take  place 
of  employee,  who  had  received  shock  from  telegraph  wire,  and  who  so 
told  deceased,  question  as  to  appearance  of  deceased  at  that  time,  with 
reference  to  his  realisation  of  danger  and  answer  thereto,  are  admis- 
sible. 

71  CaL  353-374.  IN  RE  TYLER.  S.  C.  Tyler  ▼.  Presley,  72  Cal.  290, 
291 ;  In  Re  Tyler,  78  Cal.  307,  308,  12  Am.  St.  Rep.  55,  56,  Ex  parte 
Tyler,  107  CaL  79. 

New  Trial  cannot  be  granted  in  disbarment  proceedings  in  supreme 
court,  p.  374. 
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To  same  effect  in  Grangers*  Bank  v.  Superior  Court,  101  Cal.  190, 
as  to  original  proceedings  in  prohibition;  In  re  Philbrook,  lOf  Cal.  15, 
as  to  disbarment  proceedings.  Note  citations:  State  v.  Kirke,  95  Am. 
Dec.  343,  on  practice  in  disbarment  proceedings.  Distinguished  in 
Wilkinson  Co.  ▼.  Lindsey,  106  Ga.  29,  denying  right  of  court  to  comp«l 
attorney  to  pay  over  moneys  collected  for  client;  In  re  Evans,  22  Utah, 
388,  suspenaing  attorney  until  moneys  should  be  refunded. 

Attorney  may  be  Disbarred  for  embezzlement  of  moneys  collected  for 
client,  p.  371.    See  note  to  In  re  Philbrook,  45  Am.  St.  Rep.  78. 

71  Cal.  375-380.    ROCHE  t.  WARE.    60  Am.  Rep.  539. 

Evidence. — ^Books  of  Accottnt  are  admissible  on  preliminary  proof  of 
correctness,  p.  376. 

To  same  effect  in  White  v.  Whitney,  82  Cal.  166,  admitting  book  of 
original  entry  on  such  proof  by  tradesman ;  Cowdery  v.  McChesney,  124 
Cal.  3G7,  holding  that  preliminary  proof  may  be  made  by  plaintiff  who 
has  kept  the  books;  Bushnell  v.  Simpson,  119  Cal.  662,  holding  certain 
private  account  books  admissible;  Dysart  v.  Furrow,  90  Iowa,  62,  admit- 
ting such  evidence  although  relating  to  transactions  with  decedent. 

Witness. — ^Parties  to  action  may  make  preliminary  proof  as  to  books 
in  action  against  decedent,  p.  377. 

Cited  in  Bank  v.  Enos,  135  CaL  172,  admitting  such  proof  by  officers 
of  corporation  plaintiff;  Stuart  t.  Lord,  138  CaL  677»  678,  but  limiting 
rule. 

71  Cal.  382-383.    GROSS  t.  SUPERIOR  COURT. 

Change  of  Venue. — ^Justice's  Court  Appeal  cannot  be  transferred  to 
superior  court  of  another  county,  although  defendant  resides  there,  p. 
383. 

To  same  effect  in  Luco  v.  Superior  Court,  71  CaL  557,  holding  uncon- 
stitutional section  980,  Code  of  Civil  Procedure. 

71  Cal.  384-392.    PEOPLE  t.  JOHNSON. 

Criminal  Law. — ^Judgment  must  designate  offense  of  which  defendant 
convicted,  p.  387. 

To  same  effect  in  People  v.  Eppinger,  109  Cal.  298,  remanding  cause 
for  new  sentence  and  judgment  under  section  476,  Penal  Code,  and  see 
S.  C.  114  Cal.  353,  as  to  variance  between  judgment  and  charge;  People 
V.  Kelly,  120  Cal.  273,  274,  but  affirming  judgment,  notwithstanding 
clerk's  error,  where  no  substantial  rights  prejudiced. 

Embezzlement. — Information  need  not  designate  agency  by  any 
definite  name  when  facts  thereof  alleged,  p.  389. 

Cited  in  People  v.  Goodrich,  142  Cal.  219,  and  People  ▼.  Neyce,  86  CaL 
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394,  both  sustaining  similar  information;  and  Heller  y.  People,  2  Colo. 
App.  469,  as  to  similar  indictment.  Note  citations:  Calkins  y.  State, 
98  Am.  Dec.  162,  on  general  subject. 

Motion  in  Arrest  of  Judgment  must  be  founded  upon  defects  on  faoe 
of  indictment  or  information,  p.  392. 

To  same  effect  in  People  y.  McConnell,  82  CaL  621,  denying  motion 
founded  on  illegal  commitment. 

71  Gal.  893-394.    BfiOWlf  y.  WBLDON. 

Pleading. — Complaint  is  sufficient  as  against  general  demurrer  al- 
though inartifidally  and  loosely  drawn,  p.  394. 

To  same  effect  in  Ryan  y.  Jacques,  103  CaL  284,  sustaining  complaint 
in  action  to  enforce  unpaid  stock  subscriptions. 

71  CaL  395-399.    PBOPLB  y.  McCOY. 

Criminal  Law. — Defendant's  Standing  Mute  at  arraignment  author- 
izes entry  of  plea  of  'not  guilty  irrespectiye  of  attorney's  yerbal  plea  to 
same  effect,  p.  396. 

To  same  effect  in  People  y.  Samario,  84  CaL  486,  sustaining  denial 
of  motion  to  amend  record  to  show  his  refusal  to  plead  personally  under 
such  circumstances. 

Misconduct  of  Jurors. — ^Reading  of  newspapers  containing  editorial 
comments  on  trial  will  authorize  new  trial,  p.  397. 

To  same  effect  in  People  y.  Stokes,  103  CaL  199,  42  Am.  St.  Rep.  117, 
granting  new  trial  under  facts;  People  y.  Leary,  105  CaL  490,  but 
refusing  new  trial  when  newspaper  .accounts  not  objectionable;  Cited 
in  Morse  y.  Montana  etc.  Co.,  105  Fed.  346,  granting  new  trial  accord- 
ingly. 

71  CaL  399-400.    SCHRODER  y.  SCHMIDT. 

Appeal  will  be  Dismissed  when  taken  before  entry  of  judgment  ap- 
pealed from,  p.  399. 

To  same  effect  in  Tyrrell  y.  Baldwin,  72  CaL  192,  but  denying  dis- 
missal when  notice  was  filed  on  day  of  entry  of  judgment,  although 
seryed  preyiously;  Estate  of  More,  143  Cal.  500,  noted  under  McLaugh- 
lin y.  Doherty,  54  CaL  519;  Durant  y.  Comegys,  2  Idaho,  811,  35  Am. 
St.  Rep.  268,  holding  entry  of  order  for  judgment  insufficient. 

71  CaL  400-403.    BABCOCK  y.  WELSH. 

Highway  may  be  Abandoned  in  any  way  proyided  by  section  2619 
or  2621,  Political  Code,  p.  402. 

To  same  effect  in  McRose  y.  Bottyer,  81  CaL  125,  further  discussing 
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extinction  by  operation  of  law ;  Plummer  v.  Sheldon,  94  Gal.  639,  further 
holding  road  created  by  abandonment  of  landowner. 

Highway. — Mistake  in  view  and  surrey  cannot  be  corrected  when 
highway  established,  p.  403. 

To  same  effect  in  Patterson  v.  Munyan,  93  Cal.  131,  holding  road  oyer- 
seer  liable  in  trespass  for  attempt  to  relocate  road. 

71  Cal.  404.    SMITH  t.  TREFRT. 

Appeal  from  Judgment  may  be  dismissed  for  failure  to  file  tranacripty 
although  motion  for  new  trial  undetermined,  p.  404. 

To  same  effect  in  Corinne  etc.  Co.  y.  Johnston,  5  Utah,  160. 

71  Cal.  406-407.    MILLBR  y.  THOMAS.    S.  C.  73  Cal.  438. 

Notice  of  Appeal  from  interlocutory  partition  decree  need  only  be 
served  on  parties  whose  rights  would  be  affected  by  modification,  p.  406. 

To  same  effect  in  Gutierrez  v.  Hebberd,  106  Cal.  169,  but  holding 
service  of  bill  of  exceptions  on  appeal  from  final  decree  only  necessary 
on  such  as  would  be  affected  by  modification  of  that  decree. 

Appeal  wiU  be  Ineffectual  "ivhen  notice  not  served  on  proper  parties, 
p.  407. 

To  same  effect  in  In  re  Castle  Dome  etc.  Co.,  79  Cal.  249,  <^i«mi«aing 
appeal  under  facts. 

71  Cal.  407-418.    HUSHEON  y.  HUSHEON. 

Mortgage  may  be  in  form  of  deed  absolute,  without  written  promise 
of  mortgagor  to  pay  debt  secured,  p.  412. 

To  same  effect  in  Locke  v.  Moulton,  96  Cal.  32,  holding  such  deed  a 
mortgage  under  facts;  and  Campbell  v.  Freeman,  99  Cal.  649,  ruling 
similarly  on  facts;  Peninsular  etc.  Co.  y.  Pacific  etc.  Co.,  123  Cal.  694, 
noted  under  Taylor  v.  McLain,  64  CaL  613;  Banta  y.  Wise,  136  CaL  279, 
noted  under  Pierce  v.  Robinson,  13  Cal.  127. 

71  Cal.  418-428.    McCOMB  y.  SPAN6LBR. 

Adverse  Claim  to  mortgagor  cannot  be  tried  in  action  of  foreclosure, 
p.  423. 

To  same  effect  in  Johnston  v.  Savings  Union,  76  Cal.  140,  7  Am.  St. 
Rep.  132,  but  holding  decree  binding  when  such  claim  was  in  fact  liti- 
gated without  objection;  and  see  Adair  v.  Mergentheim,  114  Ind.  306, 
and  Hofner  v.  Insurance  Co.,  123  U.  S.  763;  Ord  v.  Bartlett,  83  Cal.  431, 
further  holding  as  to  procedure  in  such  case;  Emeric  v.  Alvarado,  90 
Cal.  470,  but  holding  no  such  adverse  title  held  by  grantee  under  un- 
recorded deed  void  under  then  statute;  Cody  v.  Bean,  93  Cal.  679, 
modifying  on  appeal  judgment  as  to  such  adverse  title;    Sichler   v. 
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Ixx>k,  93  CaL  609,  holding  paramount  title  not  affected  by  decree  or 
sale;  Williams  y.  Ck)oper,  124  Cal.  669,  noted  under  San  Francisco  v. 
Lawton,  18  Gal.  465;  Beronio  ▼.  Ventura  etc.  Co.,  129  Cal.  237;  79  Am. 
8t.  Rep.  121,  noted  under  Elder  y.  Spinks,  53  Cal.  293;  but  cf.  Van 
Loben  Sels  y.  Bunnell,  131  Cal.  494,  on  point  that  claim  of  prior  en- 
cumbrancer may  be  adjudicated;  and  Sayings  etc.  Co.  y.  Irrigation  Co., 
112  Fed.  703,  so  ruling  as  to  receiyer's  certificate;  Farmers'  etc.  Co.  y. 
San  Diego  etc.  Co.,  40  Fed.  Rep.  110,  as  to  claim  of  interyenors,  adverse 
to  that  of  parties  to  mortgage. 

Husband  and  Wife. — ^Property  conveyed  to  either  spouse  for  valuable 
consideration,  during  marriage,  is  presumptively  community,  p.  426. 

To  same  effect  in  Jackson  v.  Torrence,  83  Cal.  630,  but  holding  pur- 
chasers put  on  inquiry  as  to  real  title  of  spouse  in  whose  name  deed 
taken.  Note  citations:  Cooke  v.  Bremond,  86  Am.  Dec.  469,  and  Shaw 
T.  Hill,  96  Am.  Dec.  424,  425,  on  general  subject. 

71  Gbl.  428-444.    FISH  T.  BENSON. 

Record  of  AppeaL — ^Affidavit  on  motion  for  new  trial  cannot  be  con- 
sidered when  not  properly  incorporated  nor  identified,  p.  431. 

To  same  effect  in  Whipple  v.  Hopkins,  119  Cal.  350,  holding  reference 
in  order  denying  motion  not  sufficient  identification;  Farrell  v.  Oregon 
etc.  Co.,  31  Oreg.  474,  as  to  affidavits  on  motion  to  open  default  judg- 
ment; Windt  v.  Banniza,  2  Wash.  St.  152,  as  to  affidavits  on  motion  to 
discharge  attachment. 

XriaL — ^Equitable  Defenses  should  be  tried  before  issues  of  law,  p.  434. 

To  same  effect  in  Swasey  v.  Adair,  88  Cal.  180,  but  holding  rule  not 
applicable  to  every  equitable  defense,  and  holding  jury  trial  improperly 
refused  under  facts. 

Jury  Trial  should  be  denied  when  issues  involve  application  of  doc- 
trines of  equity  and  granting  of  equitable  relief,  p.  435. 

To  same  effect  in  Wheelock  v.  Godfrey,  100  Cal.  585,  as  to  action  to 
set  aside  assignment  by  plaintiff's  tescator  for  fraud,  etc.;  Loftus  v. 
Fischer,  113  Cal.  288,  as  to  action  to  reform  contract  and  restrain  dis- 
position of  subject  thereof;  Hulley  v.  Chedic,  22  Nev.  142;  58  Am.  St, 
Rep.  733,  as  to  creditor's  bill  pursuant  to  supplementary  proceedings. 

Unlawful  Detainer  does  not  involve  question  of  title,  p.  437. 
To  same  effect  in  Felton  v.  Millard,  81  Cal.  542,  rejecting  evidence 
concerning  title. 

Fraud. — Deed  executed  and  delivered  through  fraudulent  devices  o/ 
grantee  may  be  rescinded  as  between  parties,  p.  440. 

To  same  effect  in  Loaiza  v.  Superior  Court,  85  Cal.  30;  20  Am.  St. 
Rep.  208.  discussing  remedies  of  purchaser  under  misrepresentations. 
Notes  CaL  Rep.— 221. 
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71  Cal.  452-453.    FISK  v.  ATKINSON. 

Action  Commenced  During  Pendency  of  Appeal  in  prior  action  be- 
tween same  parties  and  for  same  cause  of  action  will  be  abated,  p.  453. 

Approved  in  Wetzstein  v.  Boston  etc.  Min.  Co.,  28  Mont.  454,  where 
complaint  shows  that  former  action  between  same  parties  for  same 
cause  is  before  supreme  court  on  appeal,  it  is  demurrable;  Weatervelt 
y.  Jones,  7  Kan.  App.  73. 

71  Cal.  454-456.    McGRATH  ▼.  HYDE. 

Appeal  will  not  be  Dismissed  for  failure  to  file  transcript  when  bill  of 
exceptions  not  settled,  p.  456. 

To  same  effect  in  In  re  Burton,  03  Cal.  614,  denying  dismissaL 

71  Cal.  456-460.    THOMAS  y.  ENGLAND. 

Prescription. — Essentials  as  to  acquirement  of  right  of  way  stated, 
p.  46a. 

To  same  effect  in  Alta  etc.  Co.  v.  Hancock,  85  Cal.  226;  20  Am.  St. 
Rep.  222,  as  to  right  to  divert  water,  and  holding  prescription  not  shown 
under  facts;  and  on  same  point  Wimer  v.  Simmons,  27  Oreg.  18;  50  Am. 
St.  Rep.  697;  De  Frieze  v.  Quint,  04  Cal.  663;  28  Am.  St.  Rep.  156,  ruling 
similarly  as  to  adverse  possession  of  land;  Sullivan  v.  Zeiner,  08  Cal. 
360,  351,  ruling  similarly  as  to  easement  for  lateral  support  of  cotermin- 
ous land;  Humphreys  v.  Blasingame,  104  Cal.  42,  holding  prescription 
shown  as  to  right  of  way;  Franz  v.  Merdonca,  131  Cal.  208,  noted  imder 
American  Co.  ▼.  Bradford,  27  Cal.  360;  Clarke  v.  Clarke,  133  Cal.  669, 
noted  under  Hanson  v.  McCue,  42  CaL  303;  Abbott  v.  Pond,  142  CaL 
398,  holding  prescriptive  right  established  by  evidence;  Southern  Pacific 
Co.  y.  Pomona,  144  CaL  344,  applying  rule  to  adverse  user  of  highway; 
Starr  v.  People,  17  Colo.  463,  holding  insufficient  mere  user  for  less  than 
prescriptive  period;  Ells  v.  Chesapeake  etc.  Ry.  Co.,  40  W.  Va.  68. 

71  CaL  461-466.    BLACKWOOD  y.  CUTTING  PACKING  CO. 

Computation  of  Time — Holiday. — Stipulation  terminating  on  Simday 
includes  all  succeeding  day,  p.  465. 

To  same  effect  in  Northey  v.  Bankers'  etc.  Assn.  110  Cal.  651,  when 
insurance  assessment  fell  due  on  holiday;  Crane  v.  Crane,  121  CaL  100, 
when  last  day  to  plead  under  stipulation  was  holiday,  and  next  day 
Sunday. 

71  CaL  466-460.    MAXWELL  v.  COUNTY  OF  SAN  LUIS  OBISPO. 

Taxation. — ^Paymenr  is  Voluntary  when  invalidity  of  proceedings 
would  be  perfect  defense  to  proceedings  for  collection,  p.  468. 

To  same  effect  in  Phelan  v.  San  Frandaco,  120  Cal.  5.  holding  payment 
voluntary  under  facts,  and  stating  general  rules  on  subject;  and   see 
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Ban  Diego  etc.  Co.  v.  District,  122  Cal.  101,  also  denying  recovery  where 
based  on  mistake;  Rooney  v.  Snow,  131  Cal.  64,  noted  under  Brumagim 
y.  Tillinghast,  18  Cal.  265;  Hellman  ▼.  Los  Angeles,  147  Cal.  654, 
municipal  taxes  paid  under  protest  are  recoverable  where  city  has  pro- 
vided that  mode  of  collecting  city  taxes  shall  be  same  as  that  of  collect- 
ing state  and  county  taxes. 

71  CaL  470-478.    PARTRIDGE  ▼.  SHEPARD. 

Deed  of  Trust  conveys  legal  title,  although  intended  merely  as  secur- 
ity, p.  478. 

To  same  effect  in  Savings  etc.  Society  v.  Burnett,  106  Cal.  528,  dis- 
cussing rights  of  parties  thereunder.  Distinguished  in  Brown  v.  Bryan, 
6  Idaho,  16,  trust  deed  to  secure  given  debt  payable  at  specified  time  is 
a  mortgage,  and  cannot  be  foreclosed  by  notice  and  sale,  under  power 
of  sale  in  such  trust  deed. 

71  CaL  479-481.    HEFNER  y.  URTON. 

Foreclosure  of  Mortgage  on  Homestead. — ^Wife  is  necessary  defendant 
or  is  otherwise  not  affected  by  decree,  p.  480. 

To  same  effect  in  Watts  v.  Gallagher,  97  CaL  51,  as  to  mortgage  on 
husband's  separate  property  before  declaration  of  homestead  thereon. 

71  CaL  481-487.    BRALT  y.  HENRT.    60  Am.  Rep.  643,  77  CaL  324. 
See  York  v.  Steward,  21  Mont.  618. 

71  CaL  488-491.    COHN  v.  CENTRAL  PACIFIC  ETC.  CO. 

Change  of  Venue. — ^Residence  of  Corporation  is  its  principal  place  of 
business,  p.  489. 

To  same  effect  in  Fresno  National  Bank  v.  Superior  Court,  83  CaL  497, 
further  holding  corporation  entitled  to  move  for  change,  but  only 
for  reasons  other  than  nonresidence ;  Buck  v.  Eureka,  97  Cal.  139,  hold- 
ing municipal  corporation  entitled  to  change  to  county  wherein  situate; 
McSherry  v.  Mining  Co.,  97  Cal.  643,  as  to  action  for  accounting  of  sale 
of  shares;  Creditors  v.  Consumers'  etc.  Co.,  98  CaL  319,  admitting  parol 
evidence  to  show  principal  place  of  business  in  proceedings  against  it  in 
involuntary  insolvency;  Trezevant  v.  Strong  Co.,  102  Cal.  48,  but 
denying  right  to  move  to  county  of  residence  when  sued  where  liability 
arose;  and  on  same  point  in  Brady  v.  Times  etc.  Co.,  106  Cal.  58,  but 
holding  right  to  retain  cause  waived  by  joinder  of  other  defendants 
entitled  to  removal;  Santa  Rosa  v.  Water  Co.,  138  Cal.  580,  noted  under 
California  etc.  Co.  v.  S.  P.  R.  R.  Co.,  65  Cal.  395;  Crookston  v.  Mining 
Co.,  13  Utah,  121,  holding  change  improperly  refused  under  local  stat- 
utes. 

71  Cal.  491-493.    LANG  v.  SUPERIOR  COURT. 
Motion  is  Denied  when  stricken  from  calendar,  p.  492. 
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Cited  in  Credits  Com.  Co.  y.  Superior  Court,  140  Cal.  83,  noted  under 
Warden  y.  Mendocino  Co.,  32  Cal.  655;  Galbraith  y.  Lowe,  142  Cal.  299, 
noted  under  Voll  y.  Hollis,  60  Cal.  569;  Blemel  y.  Sbattuck,  133  Ind.  503, 
but  holding  motion  to  strike  out  former  motion  to  be  friyolous;  and 
Long  y.  Ruch,  148  Lid.  77,  on  same  point. 

Order  Denying  New  Trial  cannot  be  yacated  by  trial  court,  p.  493. 

Cited  in  Holtum  y.  Greif,  144  Cal.  525,  citing  main  case,  also,  at  page 
626,  as  to  annulment  of  second  order  of  certiorari;  Carpenter  y.  Superior 
Court,  76  Cal.  597,  598,  annulling  order  of  yacation  on  certiorari;  Bum- 
ham  y.  Spokane  etc.  Co.,  18  Wash.  210,  denying  right  to  entertain  new 
motion  for  new  trial  after  denial  of  first. 

General  Citations.— Guthrie  y.  New  Vienna  Bank,  4  Okla.  219;  Look- 
abaugh  y.  Cooper,  5  Okla.  106. 

71  CaL  496-498.    STARKIE  y.  P£SRT. 

Parent  and  Child. — ^Uncle,  in  loco  parentis,  cannot  charge  niece  for 
food,  etc.,  furnished  her,  p.  497. 

To  same  effect  in  Larsen  y.  Hansen,  74  Cal.  322,  denying  recoyery  for 
maintenance  of  stepdaughter's  child  receiyed  into  stepfather's  family. 

71  CaL  498-504.    HTESS  y.  MOULTON. 

Joint  Judgment  may  be  entered  for  defendants  sued  jointly,  though 
answering   separately,  p.  503. 

To  same  efifect  in  Leadbetter  y.  Lake,  118  Cal.  616,  as  to  joint  judg- 
ment for  costs;  and  Watson  y.  Buckler,  29  Oreg.  240,  when  defendants 
answered  jointly. 

71  Cal.  504-509..    FITZGBRALD  y.  FBRN ANDBZ. 

Homestead  cannot  be  Acquired  on  property  held  in  Joint  tenancy, 
p.  508. 

To  same  effect  in  Rosenthal  y.  Bank,  110  Cal.  202,  further  holding 
code  methods  of  declaring  homestead  exclusiye. 

Judgment  is  not  Void  because  obtained  on  unauthorized  appearance 
of  attorney  for  a  defendant  regularly  seryed,  p.  609. 

To  same  effect  in  Hunter  y.  Bryant,  98  Cal.  251,  and  S.  C.  98  Cal.  258, 
further  holding  seryice  shown  by  facts. 

71  Cal.  513-535.  DUPP  y.  DUPP.  S.  C.  87  Cal  104,  707;  101  Cal.  1; 
and  see  RANDALL  y.  DUPP,  79  Cal.  116-129;  101  Cal.  82,  et  seq.; 
DUPP  y.  RANDALL,  116  Cal.  227-229,  58  Am.  St.  Rep.  159,  160. 

Judgment  Embracing  Accounting  is  not  final  until  matters  as  to 
accounting  are  found,  p.  519. 
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Distinguished  in  Arnold  ▼.  Sinclair,  11  Mont.  567,  28  Am.  St.  Rep.  494, 
holding  partnership  accounting  decree  final,  although  providing  for 
reference. 

Evidence. — ^Admissions  in  Pleadings  can  be  used  in  another  action 
when  made  with  client's  knowledge  and  sanction,  p.  521. 

To  same  effect  in  Coward  v.  Clanton,  79  Cal.  29,  but  holding  objection 
based  on  signature  of  attorney  alone  waived  when  not  taken  at  trial; 
In  re  Bauer,  79  GaL  311,  as  to  statements  in  inventory  by  executrix  of 
character  of  property,  but  holding  her,  as  wife,  not  concluded  thereby. 

Petition  for  Letters  of  Administration  is  a  pleading  within  rule  as  to 
effect  of  admissions  therein,  p.  222. 

To  same  effect  in  California  etc.  Co.  v.  Piedmont  etc.  Co.,  117  Gal.  240, 
discussing  effect  of  failure  to  answer  verified  petition  to  compel  receiver 
on  foreclosure  to  pay  out  certain  funds. 

Statnte  of  Limitations. — ^Action  for  Frand  is  barred  in  three  years 
from  discovery,  although  recovery  of  real  property  sought,  p.  529. 

To  same  effect  in  Goodnow  v.  Parker,  112  Cal.  445,  but  holding  limita- 
tion as  to  latter  to  prevail  where  mistake  is  merely  incidental  to  re- 
covery of  realty.  Distinguished  in  Murphy  v.  Crowley,  140  CaL  147, 
noted  under  Boyd  y.  Blankman,  29  Cal.  30. 

Fraud — ^Notice. — ^Knowledge  or  information  sufficient  to  put  one  upon 
inquiry  is  equivalent  to  notice,  p.  534. 

Cited  in  Bell  v.  Solomons,  142  CaL  09  (dissenting  opinion),  applying 
rule  in  action  to  establish  trust. 

Statute  of  Limitations. — ^Findings  should  be  of  ultimate  fact  of  bar 
and  not  evidentiary  facts  from  which  bar  inferable,  p.  535. 

To  same  effect  in  Luco  v.  De  Toro,  91  Gal.  426,  holding  such  finding 
sofficient  and  sustained  by  evidence. 

General  Citation. — ^Easton  v.  Broadwell,  8  Okla.  445. 

71  Cal.  535-536.    HcDONALD  ▼.  HANLON. 

Unlawful  Detainer. — Stay  cannot  be  granted  by  appellate  eourt>  p. 
536. 

ated  in  Cluness  v.  Bowen,  135  Cal.  662,  noted  under  Hill  t.  Finnigan, 
54  Cal.  493. 

71  CaL  537-640.    HANCOCK  ▼.  HABBELL. 

New  trial  not  granted  where  plaintiff  would  be  entitled  only  to 
nominal  damages,  p.  540. 

Distinguished  in  Van  Schroeder  v.  Spreckles,  147  Cal.  187,  holding 
rule  inapplicable  in  libel;  Arkley  t.  Union  Sugar  Co.,  147  CaL  199. 
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71  Cal.  641-545.    LOVELAND  ▼.  GARNER.    S.  C.  74  Cal.  298,  300. 

Mining  Corporation. — Directors  are  Liable  to  failure  to  post  accounts 
as  required  by  Stats.  1880,  p.  134,  but  only  for  one  penalty,  for  past 
delinquencios,  p.  544. 

To  same  effect  as  to  first  point  in  Schenck  t.  Bandmann,  81  Cal.  236, 
holding  breach  of  act  established  by  facts;  Chapman  v.  Doray,  89  Cal. 
55,  sustaining  judgment  on  pleadings  against  president;  and  on  same 
point,  Schofield  v.  Doray,  89  Cal.  57,  further  following  main  case  in 
holding  only  one  penalty  recoverable;  Francais  v.  Somps,  92  Cal.  504, 
further  holding  question  of  amount  of  corporate  business  immaterial, 
and  act  not  void  because  of  title;  and  Shanklin  y.  Gray,  111  Cal.  96,  on 
point  that  pendency  of  action  or  recovery  of  judgment  for  delinquency 
is  no  bar  to  action  for  delinquency  since  happening;  Anderson  v.  Byrnes, 
122  Cal.  274,  on  point  that  statute  is  penal  and  discussing  effect  thereon 
of  Stats.  1897,  p.  39. 

71  Cal.  646.    McCUE  y.  SUPERIOR  COURT.    S.  C.  see  TUNSTEAD  y. 
NIXBORF,  80  CaL  649. 

Certiorari  will  not  Lie  when  remedy  by  appeal  provided,  p.  646. 

To  same  effect  in  Noble  v.  Superior  Court,  109  Cal.  627,  denying  writ 
as  to  order  setting  apart  property  as  exempt  from  execution.  Note 
citations:  Wulzen  v.  Board,  40  Am.  St.  Rep.  31,  on  general  subject. 

71  Cal.  662>666.    DECLEZ  ▼.  SAVE. 

Verdict  is  "Against  Law"  when  in  disobedience  to  instructions  given, 
p.  663. 

To  same  effect  in  Mattingly  v.  Pennie,  106  CaL  618,  46  Am.  St.  Rep. 
89,  holding  party  entitled  to  verdict  in  aceordanoe  with  instructions,  if 
warranted  by  evidence. 

71  Cal.  667-564.    HEINLEN  y.  HEILBRON. 

New  Trial. — ^Notice  of  Inteation  is  sufficient,  although  silent  as  to 
vacating  decision,  p.  669. 

To  same  effect  in  Locke  v.  Moulton,  96  Cal.  31,  holding  notice  suf- 
ficient. 

Misjoinder  of  Parties  is  waived  unless  attacked  by  demurrer  or 
answer,  p.  660. 

Cited  in  Sydney  etc.  Co.*  v.  South  Ogden  etc  Co.,  20  Utah,  278,  noted 
under  Pavisich  v.  Bean,  48  CaL  364. 

71  CaL  666-669.    PEOPLE  y.  ROGERa 

Criminal  Law.— Evidence  tending  to  show  material  fact  or  motive  is 
admissible,  although  tending  to  prove  commission  of  another  offense, 
p.  667. 
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To  same  effect  in  People  ▼.  Lane,  101  Cal.  518,  as  to  evidence  of  an- 
other murder;  and,  on  similar  facts,  People  v.  Smith,  106  Gal.  82.  Cited 
in  People  v.  Molineux,  168  N.  Y.  814,  342,  but  holding  evidence  of  other 
crime  inadmissible. 

71  Cal.  569-578.    PEOPLE  v.  GONZALE& 

Justifiable  Hoxnicide. — ^Necessity  must  be  actually  or  apparently  immi- 
nent, absolute  and  unavoidable,  p.  577. 

To  same  effect  in  People  v.  Dye,  75  Cal.  113,  and  People  v.  Conkling, 
111  CaL  627,  holding  instructions  erroneous;  People  v.  Dollor,  89  Cal. 
516,  and  People  v.  Bruggy,  93  Cal.  483,  sustaining  instructions;  People 
T.  Hecker,  109  Cal.  463,  stating  general  rules  on  subject  of  self-defense; 
State  V.  Rolla,  21  Mont.  586,  holding  instructions  improper;  State  v. 
Miller,  43  Or.  333,  instruction  that  unless  necessity  for  taking  life  is 
actual,  present  and  urgent,  defendant  cannot  invoke  self-defense,  is  in- 
consistent with  instruction  that  defendant  has  right  to  act  on  appear- 
ances if  he  acts  in  good  faith;  Perkins  v.  State,  78  Wis.  555,  556,  holding 
instructions  erroneous  as  given. 

71  Cal.  583-584.    BASXR  v.  SXTPSRIOR  COUSX. 

Certioraxl — Service  of  Petition  need  only  be  made  on  respondent  and 
attorneys  of  party  in  whose  favor  order  was  made,  p.  583. 

To  same  effect  in  Havemeyer  v.  Superior  Court,  84  Cal.  372,  18  Am. 
St.  Rep.  219,  holding  service  in  prohibition  proceedings  sufficient  under 
facts. 

Certiorari  will  lie  to  annul  order  of  extension  of  time  when  beyond 
jurisdiction  of  court,  p.  584. 

To  same  effect  in  Gibson  v.  Superior  Court,  83  Cal.  644,  granting  writ 
on  facts;  Kennedy  v.  Mulligan,  136  CaL  557,  holding  order  void  and  de- 
fikult  properly  entered. 

71  Cal.  584-585.    Df  RE  KNOTT. 

Disbarment  held  not  warranted,  under  circumstances,  for  making  false 
affidavit,  p.  585.    See  note  to  State  v.  Kirke,  95  Am.  Dee.  338. 

71  Cal.  588-594.    FLOTD  ▼.  FORBEa 

Lick  Trust  Deed  construed,  p.  589. 

Followed  as  to  construction  of  same  deed  in  Fbyd  ▼.  Davis,  98  Cal. 
696,  597,  698,  601. 

71  CaL  694-598.    WALKER  ▼.  McCUSKER. 

Purchaser  on  Foreclosure  is  entitled  to  rents  or  value  of  use  during 
redemption  period,  p.  596. 
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To  same  effect  in  Bennett  ▼.  Wilson,  122  Gal.  613,  discussing  conflict- 
ing  rights  of  successive  redemptioners  where  junior  was  judgment 
creditor  under  void  judgment;  Yndart  y.  Den,  125  Cal.  89,  construing 
Code  of  Civil  Procedure,  section  707;  Whithed  v.  Elevator  Co.,  9  N.  Dak. 
227,  235,  noted  under  Reynolds  v.  Lathrop,  7  Cal.  43;  United  States 
Mtg.  Co.  V.  Willis,  41  Or.  484,  tenant  of  land  sold  on  foreclosure  who  is 
holding  under  unexpired  lease  made  by  owner  subsequent  to  mortgage 
must  pay  rent  to  purchaser  from  day  of  sale,  though  he  has  paid  rent 
to  lessor  in  advance;  Clement  v.  Shipley,  2  N.  Dak.  433,  holding  pur- 
chaser entitled  to  rents  from  lessee  under  mortgagor;  and  see  on  same 
point  dissenting  opinion  in  Rudolph  v.  Herman,  4  S.  Dak.  296. 

Tittstsee  of  Express  Tmst  may  sue  in  own  name  as  real  party  in 
interest,  p.  598. 

To  same  effect  in  Anson  ▼.  Townsend,  73  Gal.  419,  sustaining  eject- 
ment by  legal  owner,  although  trustee  for  another. 

71  CaL  599-602.    COMSTOCK  ▼.  COUNTY  OF  YOLO. 

Road  Tax. — ^Procedure  for  Levy  is  subject  to  discretion  of  raperviBon^ 
if  suitable,  p.  602. 

To  same  effect  in  San  Luis  Obispo  y.  White,  91  OaL  438,  aa  to  method 
of  election  proclamation  for  road  tax. 

Probate  Homestead  may  be  adjudged  though  statute  is  silent  aa  to 
procedure,  p.  602. 

Cited  in  Hardwick  y.  Black,  128  CaL  674,  noted  under  Mawson  T. 
Mawson,  50  Cal.  539. 

71  Gal.  602-608.    PEOPLE  ▼.  BUSH. 

View  of  Premises. — Witness  named  by  court  may  point  ont  to  jury 
the  places  named  in  the  order,  p.  606. 

To  same  effect  in  People  v.  Milner,  122  Cal.  185,  as  to  designation  of 
places  by  witness  who  has  testified  in  reference  thereto;  People  ▼• 
Fitzgerald,  137  Cal.  548,  holding  irregularities  in  proceeding  waived 
unless  objected  to  in  trial  court. 

Witnesses.— Court  may  instruct  jury  to  consisder  relationship  of  to 
defendant,  p.  607. 
Cited  in  Keesier  v.  State,  154  Ind.  247,  sustaining  similar  instruction. 

71  Cal.  608-611.    EX  PARTE  ROBINSON. 

Contempt. — ^Declaration  of  refusal  to  obey  order  of  court  on  aUmonj 
proceedings  is  contempt  in  presence  of  court,  p.  610. 

To  same  effect  in  Ex  parte  Bergman,  3  Wyo.  410,  aa  to  dedination  to 
answer  questions  on  hearing. 


3529  Notes  on  GaUfomia  Reports.  71  CaL  611-627 

71  Gal.  611-617.    PEOPLE  ▼.  DEMOUSSEX. 

Abdvction  for  ProstitntioiL — Policy  of  law  stated;  physical  carrying 
away  is  unnecessary,  p.  612. 

To  same  effect  on  first  point  in  People  ▼.  Fowler,  88  CaL  139,  sus- 
taining instructions  and  conviction;  on  second  point,  in  Humphreys  v. 
Pope,  122  Gal.  267,  applying  rule  to  civil  action  for  abduction  of  hus- 
band; dissenting  opinion  in  State  ▼.  Gibson,  111  Mo.  113,  main  opinion 
holding  evidence  insufficient  and  that  unchaste  girl  was  not  to  be  pro- 
tected under  local  statute;  but  see  on  this  point  State  T.  Johnson,  116 
Mo.  491  (cited  in  State  v.  Bobbst,  131  Mo.  336). 

71  Gal.  618-624.    PEOPLE  ▼.  LEVY. 

Insanity — 'Intimate  Acquaintance."— Determination  of  qualification 
is  within  discretion  of  judge,  p.  623. 

To  same  effect  in  In  re  Garpenter,  79  GaL  386,  but  held  to  apply  only 
where  testimony  is  admitted;  and  see  S.  G.  94  Gal.  415,  cited  below; 
Wheelock  v.  Godfrey,  100  Gal.  684,  holding  witness  competent;  State  v. 
Hansen,  25  Oreg.  396,  holding  defendant  not  prejudiced  by  admission  of 
evidence;  State  v.  Barry,  UN.  Dak.  442,  determining  incompetency  of 
nonexpert  to  testify  aa  to  insanity. 

Tntimate  Acqnaintince." — Qualifications  stated,  p.  628. 

To  same  effect  in  Estate  of  Garpenter,  94  GaL  415,  holding  witnesses 
not  such  under  facts  stated;  State  v.  Lewis,  20  Nev.  348,  admitting 
evidence. 

71  Gal.  624-626.    EX  PASTE  GILMOSE. 

Criminal  Law. — Sentence  of  fine  and  imprisonment  is  not  authorized 
under  statute  merely  allowing  either,  p.  624.  See  note  to  Ex  parte 
Bryant,  12  Am.  St.  Rep.  204,  on  right  to  imprison  until  fine  paid. 

Criminal  Law. — Void  Judgment  may,  within  reasonable  time,  be 
vacated  and  second  rendered  pending  habeas  corpus  proceedings  on  first, 
p.  025. 

To  same  effect  in  Ex  parte  Moon  Fook,  72  Gal.  12.  Note  citations: 
State  V.  Klock,  55  Am.  St.  Rep.  264,  on  general  subject. 

Void  Judgment  may  be  Vacated  on  motion,  if  within  reasonable  time, 
p.  625. 

To  same  effect  in  In  re  Langan,  74  Gal.  356,  as  to  motion  to  vacate 
judgment  denying  probate,  made  within  ten  days;  Fabretti  v.  Superior 
Gourt,  77  Gal.  308,  as  to  order  or  judgment  made  inadvertently  or 
through  mistake. 

71  Gal.  626-627.    HOME  ETC.  ASSOCIATES  v.  WILKINa 

Undertaking  on  Several  Appeals  is  insufficient  when  not  distinctly 
specifying  to  what  appeals  it  is  applicable,  p.  626. 
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To  same  effect  in  Fomi  v.  Yoell,  95  Cal.  442;  McGonnick  ▼.  Belvin,  96 
Cal.  183;  Centervllle  etc.  Co.  ▼.  Bachtold,  109  Cal.  116;  Estate  of 
Heydenfeldt,  119  Cal.  348.  Cited  under  Corcoran  y.  Desmond,  71  CaL 
100;  Wadleigh  t.  Phelps,  147  Cal.  142,  appeal  taken  by  one  notice  from 
several  orders  after  judgment,  each  of  which  was  independently  appeal- 
able, is  not  perfected  by  undertaking  on  appeal  from  judgment;  Hiber- 
nia  etc.  Soc.  v.  Freese,  127  Cal.  71,  noted  under  Sharon  v.  Sharon,  67 
Cal.  185;  Carter  v.  Butte  etc.  Co.,  131  CaL  361,  quoting  Estate  of  Hey- 
denfeldt,  119  Cal.  346;  Creek  T.  Bozeman  etc.  Co.,  22  Mont.  329,  holding 
bond  insufficient. 

Undertaking  on  Appeal  cannot  be  filed  in  supreme  court  when  first 
is  entirely  void,  p.  626. 

To  same  effect  in  Schurtc  ▼.  Romer,  81  CaL  246,  holding  such  second 
bond  ineffective;  Stackpole  v.  Hermann,  126  Cal.  466,  and  Jarman  ▼. 
Rea,  129  Cal.  168,  holding  original  bond  void.  Distinguished  in  Spreck- 
els  V.  Spreckels,  114  Cal.  62,  permitting  filing  of  new  undertaking  where 
original  merely  defective. 

71  Cal.  627-636.    BOYS  AND  GIRLS  ETC.  SOCIETY  v.  REia 

Minor  Criminals — ^Refonnatory. — ^Act  of  March  16,  1883 — ^Penal  Code, 
section  1388 — ^is  constitutional,  p.  628. 

To  same  enect  in  Cochran  v.  Los  Angeles,  117  Cal.  638,  ruling  similarly 
as  to  acts  creating  Whittier  School. 

Offices. — ^Judicial  Discretion  in  authorizing  payments  need  not  be  ap- 
proved  by  supervisors,  p.  634. 

To  same  effect  in  McAlisteer  v.  Hamlin,  83  Cal.  367,  as  to  allowance 
to  court  reporters;  Ex  parte  Widber,  91  Cal.  371,  but  denying  right  of 
judge  to  order  county  treasurer  to  pay  demands  under  section  114, 
Code  of  Civil  Procedure;  Stevens  v.  Truman,  127  Cal.  168,  160,  161, 
Qoted  under  Ex  parte  Reis,  64  Cal.  233. 
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72  Cal.  1-4.    HOFFMAN  ▼.  REMNANT. 

Vendor  may  Bring  Ejectment  to  recover  back  possession  on  defanlt 
without  payment  of  tender  of  moneys  received  on  account  of  price, 
p.  2. 

To  same  effect  in  Hannan  v.  McNickle,  82  Gal.  127,  further  holding  as 
to  proper  equitable  defenses  to  such  action. 

Vendor  and  Vendee. — Crosa-complaint  to  recover  moneys  paid  cannot 
be  set  up  in  action  in  ejectment  by  vendor  against  vendee,  p.  i. 

Cited  in  Glide  v.  Eayser,  142  Gal.  420,  defining  ''transaction"  under 
Code  of  Civil  Procedure,  sections  438,  442. 

72  Gal.  5-10.    OAKLAND  PAVING  CO.  ▼.  TOMPKINS;  1  Am.  St.  Rep. 
17. 

Street  Work. — Constitutional  Amendment  of  1884  held  to  have  been 
properly  adopted,  p.  6. 

Cited  and  loUowed  in  Thomason  v.  Ashworth,  73  CaL  70. 

Constitutional  Amendment  need  not  be  entered  on  journal  at  large, 
p.  0. 

To  same  effect  in  State  v.  Herried,  10  S.  Dak.  116,  holding  sufficient 
the  entry  of  title  alone.  Note  citations:  People  v.  Dunn,  18  Am.  St. 
Rep.  122,  on  general  sabjeet. 

72  CaL  12-14.    CRAMER  ▼.  TITTLE. 

Appeal  Bond.— Statute  permitting  sole  corporate  surety  is  constitu- 
tional, p.  14. 

Cited  in  King  v.  Pony  Gold  Min.  Co.,  24  Mont.  (477),  479,  sustaining 
similar  local  statute. 

72  CaL  14-16.    BROWN  ▼.  SUPERIOR  COURT. 

Appeal— Misdemeanor. — On  appeal  from  justice's  court  order  sustain- 
ing demurrer  to  complaint,  the  superior  court  must  remand  on  reversal, 

p.  16. 
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Cited  in  Maxson  v.  Superior  Court,  124  Cal.  472,  noted  under  Lama 
▼.  Gaskins,  5  CaL  508. 

72  Cal.  17-20.    ROWLAND  T.  MADDEN. 

Probate  Claim  must  be  presented  by  husband  for  community  funds 
appropriated  by  wife  and  used  as  her  separate  property,  p.  18. 

To  same  effect  in  Falkner  v.  Hendy,  107  Cal.  54,  as  to  claim  against 
deceased  partner  for  diversion  of  firm  money;  Faulkner  t.  Hendy,  123 
Cal.  470,  quoting  S.  C,  107  Cal.  64. 

72  Cal.  21-27.    PEOPLE  t.  HIBERNIA  ETC.  SOCIETY. 

Escheats. — ^Attorney  General  cannot  examine  corporate  books  in- 
dependent of  judicial  action,  under  section  474,  Political  Code,  p.  23. 

To  same  effect  in  People  v.  German  etc.  Society,  72  CaL  28,  denying 
mandamus  to  compel  banks  to  submit  books  to  attorney  generaL 

72  OiL  29-32.    PLUMMSR  ▼.  WOODRUFF. 

State  Lands. — ^Application  is  invalid  if  affidavit  does  not  state  truly 
all  prescribed  facts,  p.  32. 

To  same  effect  in  McKenzie  v.  Brandon,  71  Cal.  211,  and  following 
cases  cited  thereunder:  Harbin  v.  Burghart,  76  Cal.  121,  Taylor  v. 
Weston,  77  Cal.  535,  Mclntyre  v.  Sherwood,  82  Cal.  140,  Cucamonga  etc. 
Co.  V.  Moir,  83  CaL  110,  Jacobs  v.  Walker,  90  CaL  46,  and  in  Garfield 
V.  Wilson,  74  Cal.  178,  on  point  that  each  party  in  land  contest  must 
allege  and  prove  his  respective  right  to  purchase;  Wrinkle  v.  Wright, 
136  CaL  495,  noted  under  Gavitt  v.  Mohr,  68  Cal.  511. 

72  CaL  38-46.  FISK  v.  CENTRAL  PACIFIC  ETC.  CO.;  1  Am.  St.  Rep. 
22,  note  28  (cited  in  COAL  CO.  v.  GAFFNEY,  119  Ind.  466;  12  Am. 
St.  Rep.  431). 

Negligence  of  Fellow-Servant  does  not  render  master  liable  to  one 
injured  thereby,  even  when  a  minor,  p.  41. 

To  same  effect  in  Fagundes  v.  C.  P.  R.  R.  Co.,  79  Cal.  99,  as  to  laborer 
and  conductor  and  trackwalker;  Foley  v.  California  etc.  Co.,  115  CaL 
194,  56  Am.  St.  Rep.  92,  but  ruling  alitor  as  to  boy  injured  by  danger- 
ous machinery  when  placed  by  under  foreman;  Harris  v.  McNamara,  97 
Ala.  183,  as  to  mine  laborers;  Hefferen  v.  Railroad  Co.,  45  Minn.  473,  as 
to  injury  from  defective  tools  used  by  fellow-servant. 

Infant  Employee  is  subject  to  rules  of  contributory  negligence  when 
having  knowledge  of  risks  of  employment,  p.  44. 

To  same  effect  in  Improvement  Co.  v.  Smith,  85  Va.  312,  17  Am.  St. 
Rep.  62,  holding  such  negligence  shown,  and,  ruling  similarly.  Watts  v. 
Hart,  7  Wash.  184,  also  cited  supra;  Davis  v.  Factory,  92  Qa.  714. 
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72  Cal.  46-48.    PEOPLE  t.  MARKS. 

Failure  to  Giye  Instmctioiis  is  not  error,  when  not  requested,  p.  47. 

To  same  effect  in  People  v.  Flynn,  73  Cal.  614,  as  to  effect  of  defend- 
ant's failure  to  testify;  People  v.  Dollor,  89  Cal.  517,  as  to  justificable 
homicide. 

AppeaL — ^Brror  must  be  affirmatively  shown,  p.  47. 

To  same  effect  in  People  v.  Leong  Sing,  77  Cal.  118,  119,  where  name  of 
deceased  (Chinese),  as  shown  in  bill  of  exceptions,  differed  from  that  in 
indictment,  bill  not  purporting  to  contain  all  eyidence;  People  v. 
Tonielli,  81  Cal.  279,  as  to  proof  of  venue,  under  similar  record  (but  see 
People  V.  Buckley,  116  Cal.  148,  overruling  this  and  main  case  as  to 
presumption  from  lack  of  evidence  in  bill) ;  People  v.  Barton,  88  Cal. 
178,  as  to  oral  charge  to  jury,  where  record  contained  no  bilL 

72  Cal.  53-54.    £X  PARTE  LEHMKUHL. 

Habeas  Corpus  cannot  be  used  to  review  errors  of  law  at  trial,  p. 
54. 

To  same  effect  in  Ex  parte  Long,  114  Cal.  161,  as  to  sufficiency  of 
evidence  to  convict;  In  re  McCutcheon,  10  Mont.  124,  denying  writ  where 
remedy  by  appeal  given.  Note  citations:  In  re  Morris,  7  Am.  St.  Rep. 
515,  and  Barton  v.  Saunders,  8  Id.  266,  on  general  subject. 

72  Cal.  55-68.    PACIFIC  TRUST  CO.  v.  DORSET. 

Subscription  to  Stock  may  be  paid  by  note,  p.  59. 

To  same  effect  in  Rouse  v.  Cycle  Co.,  Ill  Mich.  258,  holding  ques- 
tion of  good  faith  in  giving  note  one  of  fact.  Distinguished  in  State 
V.  New  Orleans  etc.  Co.,  61  La.  Ann.  1834,  holding  cash  payment  es- 
sential under  charter  and  local  statutes;  Vermont  Loan  etc.  Co.  v. 
Hoffman,  5  Idaho,  384,  one  engaged  in  business  of  loaning  money  at  in- 
terest without  obtaining  required  license  may  recover  on  contract. 

72  Cal.  59-62.    PEOPLE  ▼.  CLARY. 

Error  in  Instructions  is  not  reversible  error  unless  prejudicial,  p.  61. 

See  notes  to  Harris  v.  Daugherty,  15  Am.  St.  Rep.  819,  and  Railway 
Co.  V.  Williams,  16  Id.  872,  on  general  subject. 

Robbery  is  larceny  with  element  of  force  or  intimidation  added,  p.  61. 

Approved  in  People  v.  Clark,  729,  upholding  refusal  of  instruction 
distinguishing  between  grand  larceny  and  robbery  in  prosecution  for 
former. 

72  Cal.  65-74.  ANDERSON  ▼.  60FF;  1  Am.  St.  Rep.  34. 

Notice  of  Appeal.— Error  as  to  date  of  entry  of  judgment  will  not  in- 
validate, p.  66. 
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Cited  in  Paul  y.  Cragnaz,  25  Key.  310,  noted  under  Weyl  v.  Railroad 
Co.,  69  CaL  202. 

Service  by  Publication. — ^Affidavit  need  not  show  diligence  in  finding 
defendant  when  alleged  to  be  nonresident,  p.  60. 

To  same  effect  in  Ligare  v.  California  etc.  Co.,  76  Cal.  614,  aa  to 
omission  of  allegation  of  ignorance  of  defendant's  residence.  Parsons 
V.  Weis,  144  Cal.  415,  discussing  the  effect  of  falsity  of  averments  of 
affidavits;  Johnson  v.  Miner,  144  Cal.  787,  holding  affidavit  sufficient 
and  proceedings  for  publication  distinct  from  attachment  proceedings. 
Note  citations:  Beckett  v.  Cuenin,  22  Am.  St.  Rep.  402,  Hull  ▼.  Hull, 
29  Am.  St.  Rep.  810,  on  general  subject. 

Service  by  Publication  will  not  support  personal  judgment  unless 
local  property  attached,  p.  69. 

To  same  effect  in  Loaiza  v.  Superior  Court,  85  Gal.  28,  20  Am.  St. 
Rep.  206,  but  sustaining  proceedings  in  rem,  of  nature  stated,  on  such 
service;  Blanc  v.  Mining  Co.,  95  Cal.  530,  29  Am.  St.  Rep.  153,  as  to 
foreign  corporation  served  through  local  agent,  and  holding  return  on 
attachment  not  conclusive  as  to  validity  of  levy;  Blumberg  v.  Birch,  99 
Oal.  417,  37  Am.  St.  Rep.  68,  as  to  deficiency  judgment  in  foreclosure  pro- 
ceedings on  such  service,  and  see  on  same  point,  Latta  v.  Tutton,  122 
Gal.  282;  Brown  v.  Campbell,  100  Cal.  641,  38  Am.  St.  Rep.  316,  further 
holding  as  to  effect  of  attachment  of  grantor's  interest  under  trust 
deed;  Welch  v.  Ayres,  43  Neb.  329,  construing  local  statutes.  Note  cita- 
tions: Harris  v.  Daugherty,  15  Am.  St.  Rep.  818,  Young  v.  Upshur,  21 
Am.  St.  Rep.  384,  Morrill  v.  Morrill,  23  Am.  St.  Rep.  115,  Hardy  y. 
Beaty,  81  Am.  St.  Rep.  88,  on  general  subject;  Loaiza  y.  Superior  Court, 
20  Am.  St.  Rep.  212,  on  jurisdiction  over  nonresidents. 

Judgment  in  Attachment  Suits  does  not  differ  from  ordinary  money 
judgments,  p.  70. 

To  same  effect  in  State  v.  Eddy,  10  Mont.  320,  discussing  form  of 
judgment  and  execution  under  local  statutes,  and  see  on  same  point 
Iowa  etc.  Bank  v.  Jacobson,  8  S.  Dak.  299. 

Service  by  Publication. — "Forthwith,"  as  applied  to  deposit  in  mail, 
is  not  to  be  construed  strictly,  p.  72. 

Cited  in  Gunn  v.  lender,  10  N.  Dak.  393,  defining  "forthwith"  in 
local  statutes;  Bank  v.  Richardson,  34  Or.  538,  holding  deposit  within 
reasonable  time  sufficient. 

Validity  of  Levy  of  Attachment  is  not  attackable  collaterally,  p. 
74. 

To  same  effect  in  Wilkins  v.  Tourtellot,  42  Kan.  201,  holding  return 
sufficient  on  such  attack. 

General  Citation.— Milbum  v.  Smith,  11  Tex.  Civ.  App.  685. 
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72  Cal.  76-78.    MONTGOMERY  ▼.  LOCKE. 

Trespass^— Injuries  to  Fruit  Trees.— Damages  are  to  be  considered  with 
reference  to  value  on  land  in  growing  state,  p.  77. 

To  same  eflfect  in  Shearer  v.  Nursery  Co.,  103  Cal.  420,  42  Am.  St. 
Rep.  128,  as  to  breach  of  warranty  of  quality  on  sale  thereof,  further 
holding  vahie  of  land  admissible  in  evidence;  Dwight  v.  Railroad  Co., 
132  N.  Y.  204,  28  Am.  St.  Rep.  586,  as  to  destruction  thereof  by  fire, 
and  on  same  point,  Greenfield  v.  Railway  Co.,  83  la.  277,  as  to  burning 
of  forest  trees.  Missouri  etc.  Co.  v.  Tipton,  61  Neb.  54,  as  to  destruc- 
tion by  fire. 

Easement  by  Preacription. — ^Modes  of  pleading  stated,  p.  76. 

See  note  to  Railway  Co.  v.  Mossman,  25  Am.  St.  Rep.  672,  on  general 
subject. 

General  Citation.— Heihnan  v.  Pruyn,  122  Mich.  308. 

72  Cal.  78-84.    TRBDINNICE  y.  RED  CLOUD  ETC.  CO. 

Mechanic's  Lien — Claim. — Substantial  compliance  with  statute  is  suf- 
ficient, p.  80. 

To  same  effect  in  Castagnetto  v.  Coppertown  Min.  etc.  Co.,  146  Cal. 
383,  statement  in  notices  of  laborer's  lien  that  labor  was  performed  by 
day,  at  agreed  price  per  day,  between  specified  dates  and  that  amount 
thereof  is  justly  due  and  owing,  is  sufficient ;  Russ  etc.  Co.  v.  Garrettson, 
87  Cal.  505,  sustaining  claim  in  several  particulars;  Hagman  v.  Wil- 
liams, 88  Cal.  151,  ruling  similarly,  and  further  holding  as  to  admissibil- 
ity of  certain  evidence;  Cohn  v.  Wright,  80  Oal.  89,  Kelley  v.  Plover, 
103  Cal.  36,  and  Branham  v.  Nye,  9  Colo.  App.  21,  ruling  similarly  as  to 
statement  of  terms,  etc.;  Willamette  etc.  Co.  v.  Kremer,  94  Cal.  210, 
as  to  description  of  property;  Bringham  v.  Knox,  127  Cal.  44,  sustain- 
ing claim  as  to  property  affected. 

Description  in  Notice,  of  mine,  by  customary  name,  is  sufficient,  p.  81. 

To  same  effect  in  Smith  v.  Mining  Co.,  12  Mont.  529,  as  to  similar  de- 
scription; Lumber  Co.  v.  Washburn,  29  Or.  168,  sustaining  notice  of  lien 
against  church  building,  although  lots  misdescribed ;  but  see  Whittier 
V.  Stetson  etc.  Co.,  6  Wash.  193,  36  Am.  St.  Rep.  151,  holding  notice  in- 
sufficient for  misdescription. 

Mechanic's  Lien  on  Mining  Claim  extends  to  all  claims  worked  to- 
gether as  a  whole,  although  labor  performed  on  only  one  of  group,  p. 
84. 

To  same  effect  in  Hamilton  v.  ^Mining  Co.,  118  Cal.  151,  sustaining 
form  of  claims  on  such  mines. 

72  Cal.  85-86.    LYONS  v.  ROACH. 

Death  of  Respondent  Pending  Appeal  precludes  motion  to  dismiss 
until  representatives  substituted  in  Supreme  Court,  p.  86. 
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Distinguished  in  Pedlar  v.  Stroud,  116  Cal.  463,  dismissing  appeal 
where  respondent  died  before  appeal  taken  and  no  substitution  had  in 
lower  court. 

72  Cal.  89-90.    WITTSAM  T.  CROMMELIN. 

Undertaking  on  AppeaL — ^Failure  of  sureties  to  justify  does  not 
render  appeal  ineffectual,  p.  90. 

To  same  effect  in  Swasey  ▼.  Adair,  83  Cal.  138,  denying  motion  to 
dismiss  based  thereon. 

72  Cal.  91-96.    KRUGER  ▼.  WESTERN  ETC.  CO.;  1  Am.  8t.  Rep.  42. 

Insurance. — Conditions  in  Policy  are  waived  by  agent's  acceptance 
of  premium  and  issuance  of  policy,  which  to  his  knowledge  would  avoid 
policy  as  soon  aa  delivered,  p.  94. 

To  same  effect  in  Menk  v.  Home  etc.  Co.,  76  Cal.  63,  9  Am.  St.  Rep. 
160,  and  note  163,  as  to  misstatements  in  application  made  by  agent 
and  known  to  him  to  be  false;  Breedlove  v.  Norwich  etc.  Soc,  124  CaL 
169,  and  Allen  v.  Home  etc.  Co.,  133  Cal.  33,  as  to  warranty  of  sole 
ownership;  Bayley  v.  Employers'  etc.  Corp.,  126  Cal.  349,  as  to  misrep- 
resentation by  applicant  for  accident  policy  as  to  compensation  re- 
ceived on  prior  accidents.  Distinguished  in  Werdert  v.  State  etc.  Oo., 
19  Oreg.  273,  20  Am.  St.  Rep.  816,  where  agent's  want  of  authority  to 
waive  was  known  to  assured.  Note  citations:  Fitzpatrick  v.  Insurance 
Co.,  7  Am.  St.  Rep.  298;  B?own  v.  Insurance  Co.,  7  Id.  499;  and  In- 
surance Co.  V.  Young,  11  Id.  5<,  on  general  subject. 

72  Cal.  96.    HEILBRON  v.  SUPERIOR  COURT. 

Contempt. — ^Mandamns  will  not  lie  to  enforce  punishment  for,  p.  06. 

To  same  effect  in  Montgomery  v.  Judge,  100  Mich.  480,  but  ruling 
aliter  as  to  determination  of  questions  of  fact  involved. 

72  Cal.  99-103.    BEACH  ▼.  COOPER. 

Stockholder  may  Sue  Directors  for  an  accounting  to  corporation  of  its 
funds  fraudulently  misappropriated,  p.  103. 

To  same  effect  in  Ashton  v.  Dashaway  etc  Assn.,  84  Cal.  68,  holding 
prior  demand  on  trustees  to  bring  suit  unnecessary  when  useless.  Note 
citations:  Rothwell  v.  Robinson,  12  Am.  St.  Rep.  610,  on  general  subject. 

Corporation  is  Necessary  Party  to  action  described  in  above  syllabus, 
p.  103. 

To  same  effect  in  Wickersham  v.  Crittenden,  93  Cal.  33,  further  hold- 
ing joinder  unnecessary  of  directors  not  participating  in  acts  com- 
plained of. 
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72  Cal.  104-107.    FOOT  v.  MURPHY. 

Finding  of  Fact  will  be  regarded  as  such  although  under  heading  of 
conclusions  of  law,  p.  105. 

To  same  effect  in  Savings  etc.  Society  v.  Burnett,  106  Cal.  638,  but 
holding  character  of  finding  of  ownership  determined  from  manner  of 
pleading;  Adams  ▼.  Hopkins,  144  Cal.  45,  as  to  findings  upon  plea  of 
statute  of  limitations. 

Ejectment  may  be  Baaed  on  prior  possession,  although  title  is  in  an- 
other, p.  106. 

To  same  effect  in  Leonard  ▼.  Flynn,  89  Cal.  646,  holding  proof  of  com- 
pleted adverse  possession  unnecessary.  Note  citations:  McKay  ▼.  Wil- 
liams, 11  Am.  St.  Rep.  602,  on  general  subject. 

72  Cal.  107-110.    IN  R£  BRISWALTER. 

Marriage.— Cohabitation  and  acts  of  intimacy  are  not  sufficient  to 
prove,  p.  109. 

To  same  effect  in  Sharon  v.  Sharon,  75  Cal.  12,  but  holding  marriage 
shown  by  findings. 

Probate. — ^Appeal  entertained  from  order  denying  new  trial  of  will 
contest,  p.  108. 

Cited  in  support  of  general  rule  in  In  re  Bauquier,  88  Cal.  316,  as  to 
contest  of  appointment  of  executrix  because  of  want  of  integrity. 

Appeal. — ^Errors  in  Instructions  will  not  warrant  reversal  when  judg- 
ment would  have  been  for  respondents  under  any  corect  instuctions, 
p.  110. 

To  same  effect  in  In  re  Spencer,  96  Cal.  450,  as  to  errors  in  rulings 
upon  evidence.  Note  citations:  Railway  Co.  v.  Platzer,  16  Am.  St.  Rep. 
781,  on  general  subject. 

72  Cal.  114-117.    IN  RE  LINEHAN. 

Municipal  Ordinance  is  valid  prohibiting  keeping  of  cattle  Inside  of 
specified  limits,  p.  116. 

To  same  effect  in  McCloskey  v.  Kreling,  76  Cal.  512,  as  to  erection  of 
wooden  building  within  ''fire  limits,"  but  denying  injunction  thereof 
to  adjoining  owner  not  specially  damaged ;  Odd  Fellows'  Cemetery  Assn. 
V.  San  Francisco,  140  Cal.  231,  234,  noted  under  Ex  parte  Schrader,  33 
Cal.  284;  Fischer  v.  St.  Louis,  194  U.  S.  370,  upholding  Si.  Louis  or- 
dinance  prohibiting  erection  of  dairy  or  cow-stable  within  city  limits 
without  permission  of  municipal  assembly;  In  re  Ah  Kit,  45  Fed.  Rep. 
794,  as  to  visiting  gambling  place  within  designated  limits. 

72  Cal.  117-120.    PEOPLE  v.  HUFF. 

Appeal. — ^Error  in  criminal  case  must  appear  affirmatively,  p.  119. 
Notes  OaL  Rep.— 222. 
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To  same  effect  in  People  ▼.  Leong  Sing,  77  OaL  118;  People  ▼.  Tonielli, 
61  Cal.  279;  People  v.  Barton,  88  Gal.  178.  Cited  nnder  People  ▼.  Marks. 
72  Cal.  46;  People  v.  Cline,  83  Cal.  376,  as  to  presumption  of  defend- 
ant's presence  at  trial;  People  v.  Johnson,  88  GaL  170,  as  to  pre- 
sumption regarding  form  of  charge. 

72  Cal.  120-123.    WILLIAMS  ▼.  S.  P.  R.  R.  CO. 

Negligence. — ^Railroad  Company  owes  only  ordinary  degree  of  watch- 
fulness to  trespasser  on  its  roadway,  p.  121. 

« 

To  same  effect  in  Toomey  y.  Railroad  Co.,  86  Gal.  380,  holding  com- 
pany not  liable  for  death,  under  facts;  dissenting  opinion  Everett  ▼• 
Railway  Co.,  115  Cal.  117,  main  opinion  denying  recovery  to  bicyclist 
riding  along  electric  railway  track;  Tennis  v.  Railway  Co.,  45  Kan.  508, 
as  to  person  walking  on  tracks.  Note  citations:  Oil  Co.  v.  Mortin,  8 
Am.  St.  Rep.  615,  on  general  subject. 

Contributory  Negligence  is  no  defense  when  injury  would  not  have 
been  received  if  defendant's  duty  had  been  performed,  p.  121. 

To  same  effect  in  Esrey  v.  S.  P.  Co.,  103  OaL  645,  where  acts  of  de- 
fendant's servants  were  wanton  and  willful. 

72  0^1.  124-125.    PACKARD  ▼.  WILSON. 

Percentage  is  Allowable  as  Costs  when  judgment  entered  for  plain- 
tiff on  overruling  of  demurrer,  p.  125. 

To  same  effect  in  Golden  Gate  etc.  Co.  v.  Sahrbacher,  106  OaL  118» 
awarding  such  costs  in  mechanic's  lien  suit. 

72  Cal.  126-131.    EX  PARTE  FISKE. 

Municipal  Ordinance  is  valid,  regulating  alteration  or  repair  of  wooden 
buildings  inside  specified  fire  limits,  except  by  permission,  p.  127. 

To  same  effect  in  In  re  Flaherty,  105  Cal.  664,  as  to  ordinance  for- 
bidding beating  of  drums  on  street  without  permission  of  president  of 
trustees;  County  v.  Spencer,  126  Cal.  673,  77  Am.  St.  Rep.  219,  noted 
under  Ex  parte  Ah  Fook,  49  Cal.  402;  Odd  Fellows'  Cemetery  Assn.  v. 
Ban  Francisco,  140  Gal.  231,  noted  under  Ex  parte  Shrader,  33  Cal.  284; 
Bank  v.  Sarlls,  129  Ind.  215,  28  Am.  St.  Rep.  196  (and  note  198),  but 
holding  such  ordinance  void  when  unreasonable;  State  v.  Johnson,  114 
N.  C.  849,  sustaining  ordinance  discussed;  Eureka  City  v.  Wilson,  16 
Utah,  64,  as  to  ordinance  forbidding  moving  of  buildings  without  per- 
mission; Westpcrt  V.  Mulholland,  84  Mo.  App.  326;  note  citations: 
State  V.  Goodwill,  25  Am.  St.  Rep.  889,  on  general  subject. 

72  GaL  131-133.    IN  RE  KILE. 
Contestant  of  Will  is  limited  to  grounds  stated  in  contest,  p.  132. 
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To  same  effect  in  Barney  v.  Hayes,  11  Mont.  107,  discussing  local  prac- 
tice on  contest. 

72  Cal.  133-146.    CANNON  ▼.  HANDLBY. 

Escrow  is  deed  delivered  to  third  person  for  delivery  to  grantee  on 
specified  conditions,  p.  139. 

To  same  effect  in  McDonald  v.  Huff,  77  Cal.  282,  holding  deed  an 
cs(*row,  and  further  citing  main  case  as  to  incidents  thereof;  Davis  v. 
dark,  58  l^n.  105,  on  point  that  depositary  cannot  return  nor  deliver 
deed  unless  conditions  fulfilled.  Note  citations:  Miller  v.  Sears,  25  Am. 
:st.  Rep.  178,  on  general  subject. 

72  Cal.  146-154.    GAFNB7  v.  SAN  FRANCISCO. 

Street  Assessment. — Contract  may  be  valid  as  to  grading  and  void 
as  to  macadamizing,  p.  151. 

Cited  in  Kutchin  v.  Engelbret,  129  Cal.  687,  noted  imder  Argenti  v. 
San  Francisco,  16  Cal.  255. 

Street  Assessment — Grades. — ^Method  of  determining  stated,  p.  152. 

Followed  in  Pratt  v.  Railway  Co.,  49  Mo.  App.  71,  construing  local 
ordinance. 

72  Cal.  154-157.    DALT  ▼.  SAN  FRANCISCO. 

Street  Assessment  is  invalid  when  based  on  invalid  contract,  p. 
156. 

To  same  effect  in  Capron  v.  Hitchcock,  08  Cal.  430,  where  contract 
made  with  city  official;  Citizens'  etc.  Co.  v.  Elwood,  114  Ind.  336,  holding 
grant  of  exclusive  privilege  void  under  local  statute;  Salt  Creek  Twp. 
V.  King  etc.  Co.,  51  Kan.  527,  on  point  that  bonds  are  invalid  when 
based  on  invalid  contracts. 

72  Cal.  157-160.    DUFFT  ▼.  GREBNSBAUM. 

Appeal  is  Ineffectual  where  no  undertaking  filed  within  proper  time, 
p.  159. 

To  same  effect  in  Perkins  v.  Cooper,  87  Cal.  243,  holding  filing  not 
waived  under  facts. 

Undertaking  on  AppeaL — Stay  bond  cannot  be  treated  as  bond  for 
costs  also,  p.  159. 

To  same  effect  in  Duncan  v.  Times  etc.  Co.,  109  Cal.  605,  denying  filing 
of  new  bond  in  supreme  court;  Estate  of  Fay,  126  Cal.  458,  holding  bond 
void  for  omission  of  essential  condition;  and  to  same  effect  under  locsl 
statute  in  Hill  v.  Cassidy,  24  Mont.  Ill,  112. 
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72  Cal.  161-163.    SAN  FfiANCISCO  SAVINGS  UNION  ▼.  MTESS,  S.  a 
76  CaL  625. 

Effect  of  Appeal  is  to  deprive  lower  court  of  power  to  amend  judg* 
ment  pending  the  appea!,  p.  163. 

To  same  effect  in  Peycke  v.  Keefe^  114  CaL  215,  as  to  vacation  of 
judgment  on  court's  own  motion.  Explained  in  Andresen  v.  Lederer, 
53  Neb.  134,  discussing  power  of  lower  court  to  correct  records  accord- 
ing to  the  facts;  Vosburg  ▼.  Vosburg,  137  Cal.  496,  noted  under  liver- 
more  V.  Campbell,  62  CaL  75. 

72  OblI.  164-166.    IN  RE  STEVENSON. 

Nomination  of  Administrator  may  be  made  by  surviving  nonresident 
wife  of  decedent,  p.  166. 

To  same  effect  in  In  re  Allen,  78  Cal.  585,  but  denying  right  of  sur- 
viving wife  to  nominate  after  remarriage;  In  re  Dorris,  93  CaL  612, 
where  rule  reaffirmed;  In  re  Bedell,  97  CaL  341,  holding  parents  of  de- 
cedent also  entitled  to  nominate  if  themselves  competent;  In  re  Stew- 
art's Estate,  18  Mont.  590,  where  wife  disqualified  personally  through 
minority;  McLean  v.  Roller,  33  Wash.  170,  husband,  though  convicted  of 
felony  and  so  disqualified  to  act,  may  designate  person  entitled  to  ad- 
minister wife's  estate. 

72  CaL  170-177.    TOWN  OF  SAN  LEANDRO  t.  LS  BRETON. 

Irrevocable  Dedication  is  shown  by  sale  of  lots  according  to  map  rep- 
resenting streets  and  squares,  although  without  acceptance,  p.  174. 

Overruled  as  Dictum  in  People  v.  Reed,  81  Cal.  79,  15  Am.  St.  Rep. 
29,  holding  acceptance  essential;  but  see  Archer  v.  Salinas,  93  Cal.  52, 
when  main  case  reaffirmed;  and  see,  also.  Koshland  v.  Spring,  116  CaL 
698,  holding  such  sales  an  offer  to  dedicate,  and  acceptance  a  question 
of  fact;  Board  v.  Wilgus,  42  Kan.  460,  as  to  square  designated  on  map 
nied,  even  though  unacknowledged;  and  see  Pierce  v.  Roberts,  57  Conn. 
38,  as  to  dedication  of  park;  Conkling  v.  Village,  120  Mich.  77,  holding 
park  so  dedicated.  Note  citations:  Osage  City  v.  Larkin,  10  Am.  St. 
Rep.  189,  and  Yolo  v.  Barney,  12  Am.  St.  Rep.  156,  on  general  subject. 

Dedication. — ^Square,"  on  a  map,  is  open  public  place  for  public  use, 
p.  177. 

To  same  efiect  in  Archer  v.  Salinas,  03  CaL  51,  as  to  "park,"  further 
cited  above. 

Dedication — ^Estoppel. — ^Town  is  not  estopped  from  claiming  dedica- 
tion because  property  on  assessor's  block  books  as  private  and  tax;s 
paid  thereon,  p.  177. 

To  same  effect  in  Schmitt  v.  San  Francisco,  100  Cal.  308,  as  to  effect 
of  block  maps  made  after  dedication  revoked;  Schwerdtle  v.  Placer  Cc., 


3541  Notes  on  Oalifomia  Reports.  72  OaL  178-192 

108  Oal.  596,  on  point  that  right  of  public  to  highway  is  not  lost  by 
subsequent  payment  of  taxes  thereon;  Renter  v.  La  we,  94  Wis.  305, 
59  Am.  St.  Rep.  893,  as  to  public  square,  and  see,  also,  Rhodes  v.  Bright- 
wood,  145  Ind.  30;  Buschmann  v.  St.  Louis,  121  Mo.  537,  holding  street 
dedication  shown. 

AdTeise  Possession  cannot  affect  title  to  public  property,  p.  177. 

To  same  effect  in  Bank  y.  Oakland,  86  Fed.  Rep.  36,  as  to  street  when 
only  part  opened  up;  London  &  San  Francisco  Bank  v.  Okland,  90  Fed. 
701.  Note  citations:  Yolo  v.  Barney,  12  Am.  St.  Rep.  157,  on  general 
subject. 

72  CaL  178-179.    B£NN£TT  ▼.  HOBRO. 

New  TriaL— Specification  held  sufficient  on  ground  of  inadequacy  of 
▼erdict,  p.  178. 

Cited  in  Townsend  ▼.  Briggs,  88  OaL  232,  sustaining  specifications  on 
similar  ground. 

Granting  of  New  Trial  because  verdict  is  against  evidence  is  within 
discretion  of  trial  court,  p.  179. 

To  same  effect  in  Sharp  v.  Hoffman,  79  Oal.  407,  sustaining  such  order; 
Henderson  v.  Railroad  Co.,  52  Minn.  483,  reversing  such  verdict;  Berry 
T.  Railroad  Co.,  72  Fed.  Rep.  490,  but  holding  verdict  not  inadequate; 
Series  v.  Series,  35  Or.  297,  noted  under  Hawkins  v.  Reichert,  28  OaL 
534.  Note  cications:  Cable  v.  Byrne,  8  Am.  St.  Rep.  697,  on  general 
subject. 

72  CaL  180183.    PIESCS  T.  GERMAN  ETC.  S0CIET7;  1  Am.  St.  Rep. 
45. 
Landlord  is  Liable  to  contiguous  owner  for  continuance  by  tenant  of 
nuisance  existing  at  time  of  purchase  by  landlord,  p.  183. 

Cited  in  City  of  Valparaiso  v.  Bozarth,  153  Ind.  539,  on  point  that 
action  to  abate  may  be  brought  without  prior  notice  or  request  to  re- 
move the  nuisance.  See  notes  1  Am.  St.  Rep.  432,  and  34  Am.  St.  Rep. 
267. 

72  Cal.  183-187.    PALMER  v.  GALVIN.  S.  C.  see  Galvin  v.  Palmer,  113 
CaL  46. 

Military  Reservation. — ^Right  of  grantee  from  city  to  deed  is  not  at- 
tackable by  one  showing  no  such  right  in  himself,  p.  187. 

To  same  effect  in  Galvin  v.  Palmer,  113  Cal.  53,  holding  party  not  so 
entitled;  Murray  v.  Hobson,  10  Colo.  09,  as  to  patent  under  townsite 
act. 

72  Oil.  187-192.    STEWARD  ▼.  HINEXL. 

Probate  Claim  cannot  be  again  presented  after  rejection  so  as  to 
avoid  oar  of  statute  as  to  time  of  suit,  p.  191. 
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To  same  effect  in  Gillespie  v.  Wright,  93  Cal.  171,  holding  suit  barred 
under  facts. 

Rejection  of  Probate  Claim  will  not  set  statute  in  motion,  if  not 
communicated  to  claimant,  p.  191. 

To  same  effect  in  Gowgill  v.  Dinwiddie,  98  CaL  484,  holding  secret  re- 
jection fraud  on  claimant  and  inoperative. 

72  Cal.  192-193.    TYRRELL  v.  BALDWIN.    S.  C.  78  Cal.  470,  471. 

Appeal  before  Judgment  Entered  is  premature  and  will  be  dismissed, 
p.  192. 

To  same  effect  in  Durant  ▼.  Comegys,  2  Idaho,  811,  35  Am.  St.  Rep. 
268.  Cited  under  Kimple  ▼.  Conway,  69  Cal.  71;  Estate  of  More,  14S 
Oal.  500,  noted  under  Mclaughlin  v.  Doherty,  54  CaL  519. 

72  Cal.  197- 199.    COLBERT  y.  RANKIN. 

Bill  of  Exceptions  on  Appeal  may  be  settled  by  trial  court  although 
appeal  taken,  p.  197. 

To  same  effect  in  Coulter  ▼.  Railway  Co.,  5  N.  Dak.  585,  where  original 
record  not  removed. 

Defective  Machinery.— Contributory  Negligence  cannot  be  imputed 
to  servant  unless  he  knew  or  could  have  known  risk  involved  by  reason 
thereof,  p.  199. 

To  same  euect  in  Bjorman  v.  Fort  Bragg  etc.  Co.,  104  Cal.  630;  Hig- 
gins  V.  Williams,  114  Cal.  183;  Nofsinger  v.  Goldman,  122  Cal.  618,  and 
Graham  v.  Newburg  etc.  Co.,  38  W.  Va.  278,  cited  under  Sanborn  v. 
Madera  etc.  Co.,  70  Cal.  261;  Kansas  City  etc.  Co.  v.  Burton,  97  Ala. 
256,  sustaining  instructions  discussed.  Note  citations :  Stephens  v.  Rail- 
road Co.,  9  Am.  St.  Rep.  343,  on  general  subject. 

72  Cal.  205-206.    LAWLOR  v.  LINFORTH. 

Juror  is  Disqualified  if  biased  as  to  particular  class  of  action  on  trial, 
p.  206. 

Cited  in  Quill  v.  Southern  Padflc  Co.,  140  Cal.  271,  noted  under  People 
V.  Gehr,  8  Cal.  359.  See  note  to  Commonwealth  v.  Brown,  9  Am  St. 
Rep.  747,  on  general  subject. 

Juror  may  be  Excused  by  court  after  acceptance  and  completion  of 
panel,  p.  206. 

To  same  effect  in  People  v.  Ward,  105  Cal.  338,  but  holding  right  to 
peremptory  challenge  under  section  1068,  Penal  Code,  waived  by  facts. 

72  Cal.  207-212.    RICHARDS  v.  DONNER. 

Deed  Will  be  Vacated  when  made  under  mistake  as  to  effect  by  grant- 
or in  condition  of  great  physical  and  mental  weakness,  p.  211. 
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To  same  effect  in  Wilson  v.  Moriarty,  77  Gal.  600,  when  such  deed 
obtained  \3^  fraud;  and  Klose  y.  Hillenbrand,  88  Gal.  478,  where  deed 
so  executed,  to  take  effect  on  grantor's  death,  was  fraudulently  ob- 
tained and  recorded  in  his  lifetime;  but  see  Soberanes  y.  Soberanes,  97 
Gal.  146,  sustaining  mother's  deed  to  son  although  grantor  of  great  age 
and  acting  without  independent  advice  when  fully  cognizant  of  facts. 

72  Gal.  212-217.    PEOPLE  y.  KALKliAir. 

Declarations  of  Party  in  own  favor  are  inadmissible  when  not  part 
of  res  gestae,  p.  215. 

See  note  to  People  v.  Vernon,  96  Am.  Dec.  62,  on  general  subject. 

72  Gal.  217-223.    HEINB  y.  TREADWSLL,  see  Rinard  y.  Gardner,  49 
Kan.  566. 

72  Gal.  224-227.    WOOD  y.  BRUSH. 

Indorsee  after  Maturity  takes  note  subject  to  all  existing  equities, 
p.  226. 

To  same  effect  in  McPherson  v.  Weston,  85  Gal.  96,  at  to  payee's 
agreement  not  to  transfer  note. 

Counterclaim  in  action  on  contract  includes  causes  of  action  on  an- 
other contract  existing  at  commencement  of  action,  p.  226. 

To  same  effect  in  Glark  v.  Sullivan,  2  N.  Dak.  106,  allowing  setoff  by 
surety  jointly  bound  with  principal  of  his  individual  claim  against 
creditor. 

72  Gal.  227-229.    HEARST  y.  DENNISON. 

New  Trial. — Settlement  of  Statement  may  be  denied  when  that  pro- 
posed is  grossly  incorrect,  p.  228. 

To  same  effect  in  Visher  v.  Smith,  92  Gal.  62,  denying  mandamus 
when  skeleton  bill  presented;  Walkerley  v.  Greene,  104  Gal.  212,  but 
granting  writ  when  bill  not  apparently  presented  in  bad  faith  or  unfair- 
ly. 

72  Gal.  229-231.    PHBLAN  y.  DUNITE. 

Street  Assessment — ^Parties. — ^Administrator  is  not  necessary  defend- 
ant, where  decedent  has  died  pending  the  proceedings,  p.  231. 

Gited  in  Flinn  v.  Gouley,  139  Gal.  624,  but  reversing  judgment  against 
him  when  sued  for  insufficiency  of  allegations  as  to  appointment. 

72  Gal.  232-236.    DORE  v.  DOUGHERTY;  1  Am.  St.  Rep.  48. 

Collateral  Attack  on  Judgment  cannot  be  made  for  insufficiency  of 
•ommons,  p.  234. 
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See  note  to  Johnston  v.  Savings  Union,  7  Anu  St.  Rep.  137,  on  general 
subject.  • 

Ezectttion  cannot  be  Levied  on  judgment  nor  sale  thereof  made  there- 
under, p.  234. 

To  same  effect  in  Latham  v.  Blake,  77  Cal.  655;  but  see  dissenting 
opinion,  p.  647,  and  Henry  v.  Traynor,  42  Minn.  236,  where  rule  denied. 
Note  citations:  Osbom  v.  Cloud,  92  Am.  Dec.  416.  Distinguished  in 
Hoxie  V.  Bryant,  131  Cal.  89,  noted  under  Davis  v.  Mitchell,  34  Cal.  81. 

72  Cal.  236-243.    MANLET  v.  CUNNmGHAM. 

State  Lands. — ^Actual  Settler  alone  can  make  purchase,  p.  240. 

Cited  in  Polk  v.  Sleeper,  143  CaL  73,  on  point  that  plaintiff  in  con- 
test must  allege  and  prove  that  land  was  not  suitable  for  eultivation 
or  that  he  was  an  actual  settler  thereon. 

Lands  "Soitable  for  Cultivation"  are  those  ready  for  occupation  and 
fit  for  agricultural  purposes  by  ordinary  farming  processes,  p.  240. 

To  same  effect  in  Bamum  v.  Bridges,  81  Cal.  605,  but  sustaining 
finding  that  lands  were  timber  lands;  Fulton  v.  Biunnan,  88  CaL  456, 
457,  459,  461,  applying  rule  to  swamp  lands;  Jacobs  v.  Walker,  90  CaL 
48,  holding  land  so  suitable  although  partly  timbered;  and  Albert  v. 
Hobler,  111  Cal.  400,  ruling  similarly  under  facts. 

State  Lands. — Actual  Settler  alone  can  purchase,  although  application 
made  before  new  constitution,  p.  242. 

To  same  effect  in  Ereamer  v.  Earl,  91  Cal.  118,  denying  specific  per- 
formance of  illegal  contract  to  purchase  lands  for  another. 

72  CaL  248-245.    PAULSON  v.  NUNAN. 

Error  in  Admitting  Evidence  is  cured  by  subsequent  introduction  of 
similar  evidence  by  objecting  party,  p.  244. 

To  same  effect  in  Schiffer  v.  Adams,  13  Colo.  580,  as  to  incompetent 
evidence. 

72  Cal.  245-247.    LUfDALL  v.  BODE. 

Master  is  not  Liable  for  injury  to  servant  unless  negligent,  p.  247. 

See  note  to  Kehler  v.  Schwenk,  27  Am.  St.  Rep.  637,  on  general  sub- 
ject. 

72  Cal.  248-251.    SULLIYAIT  v.  ROTER;  1  Am.  St.  Rep.  5L 

Jury  TriaL — ^Argument  should  not  include  questions  of  law,  nor  read- 
ing of  law  books,  p.  249. 

To  same  effect  in  Johnson  v.  Culver,  116  Ind.  292;  Meyer  v.  Foster,  147 
Cal.  171,  it  is  discretionary  with  court  to  refuse  to  allow  counsel  in 
argument  to  read  to  jury  sections  of  Civil  Code;  but  see  Gregory  ▼• 
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Railroad  Co.,  37  W.  Va.  610,  holding  matter  discretionary;  note  cita- 
tions: Palmer  ▼.  People,  32  Am.  St.  Rep.  155,  on  general  subject;  also 
Askew  V.  State,  33  Id.  88. 

Action  to  AtMite  Nuisance  is  equitable,  and  verdict  of  jury  is  merely 
advisory,  pp.  249,  250. 

To  same  effect  in  Richardson  v.  Eureka,  110  CaL  440,  holding  error  in 
instructions  not  ground  for  reversal;  McCarthy  v.  Qaston  etc  Co.,  144 
Gal.  546,  sustaining  disregarding  of  verdict  as  to  incidental  damages 
claimed.  Note  citations:  Brown  v.  Buck,  13  Am.  St.  Rep.  447,  on  such 
verdicts. 

Ifnisance  wiU  be  Enjoined,  although  committed  under  mimidpal 
license,  p.  251. 

To  same  effect  in  McMenomy  v.  Baud,  87  CaL  189,  and  lind  v.  San 
Luis  Obispo,  109  CaL  343,  dted  under  Tuebner  v.  Railroad  Co.,  66  Cal. 
174.  Note  citations:  Hurlbut  v.  McKone,  3  Am.  St.  Rep.  23,  on  general 
subject;  also  Cohen  v.  New  York,  10  Am.  St.  Rep.  511;  Rodenhausen  v. 
Craven,  23  Am.  St.  Rep.  306;  and  Kaje  v.  Railway  Co.,  47  Am.  St.  Rep. 
620. 

72  CaL  251-264.    MOORS  ▼.  CAMPBELL. 

Sufficiency  of  Pleading  cannot  be  questioned  on  appeal  when  not  ob- 
jected to  at  trial,  p.  253. 

To  same  effect  in  Illinois  etc.  Bank  v.  Railway  Co.,  116  CaL  297,  as 
to  answer;  McDougald  v.  Hulet,  132  Cal.  163,  and  Beardsley  v.  Clem, 
187  CaL  332,  noted  under  Horton  v.  Dominguez,  68  CaL  642,  as  to  claim 
that  finding  was  not  within  issues. 

72  CaL  254-259.    BARRY  v.  TERKILDSEN;  1  Am.  St.  Rep.  55. 

Contributoiy  Negligence. — Sidewalk  may  be  presumed  to  be  in  safe 
condition,  p.  256. 

To  same  effect  in  Brush  etc.  Co.  v.  Kelley,  126  Ind.  222,  where  injury 
caused  by  electric  wire  lying  on  sidewalk;  Mischke  v.  Seattle,  26  Wash. 
623,  whether  pedestrian  hurrying  along  sidewalk  and  carrying  umbrella 
lowered  in  front  of  him  for  protection  from  rain  is  guilty  of  contribu- 
tory negligence  from  fact  that  he  fell  in  open  trap  in  sidewalk  is  for 
jury.  Note  citations:  Clements  v.  Louisiana  etc.  Co.,  32  Am.  St.  Hep. 
355,  on  general  subject;  also  McQuillan  v.  Seattle,  45  Id.  803;  and  Rus- 
sell V.  Monroe,  47  Id.  828. 

Owner  of  premises  is  liable  for  injuries  from  excavation  in  sidewalk 
when  left  unprotected,  p.  256. 

To  same  effect  in  Spence  v.  Schultz,  103  Cal.  212,  holding  owner 
liable  notwithstanding  act  of  independent  contractor,  where  city  ordi- 
nance violated;  but  see  McGraw  v.  Friend  etc.  Co.,  120  Cal.  579,  when 
plaintiff  held  guilty  of  contributory  negligence  under  facts;  Rider  v. 
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Clark,  132  Cal.  389,  but  holding  owner  not  liable  in  case  of  injury  caused 
by  tenant's  leaving  sidewalk  doors  open;  Louthan  v.  Hewes,  138  Cal. 
119,  noted  under  Jessen  v.  Sweigert,  66  Cal.  182;  Lutton  y.  Vernon,  62 
Conn.  12,  holding  town  so  liable.  Note  citations:  Harris  v.  Clinton,  8 
Am.  St.  Rep.  851,  on  general  subject;  also  in  Dickson  v.  HoUister,  10 
Id.  536,  637;  Plymouth  v.  Graver,  II  Id.  873;  Penrose  v.  Fehr,  67  Id. 
480. 

Negligence  of  Third  Person  is  no  defense  to  liability  of  owner  of 
premises  for  unlawful  or  hazardous  condition  thereof,  p.  256.  See  note 
to  Harris  v.  Clinton,  8  Am.  St.  Rep.  850,  on  contributory  negligence. 

72  Cal.  259-264.    HOPEIINS  ▼.  WIARD. 

Foreclosure  Decree  directing  sale  in  one  parcel  is  binding  if  agreed  to 
by  defendant,  p.  261. 

Distinguished  in  San  Francisco  etc  Union  y.  Myers,  76  CaL  626,  hold- 
ing judgment  not  made  by  consent,  under  facts. 

Foreclosure  Decree  may  Direct  whether  land  be  sold  in  one  parcel  or 
not,  p.  262. 

To  same  effect  in  Bank  v.  Charles,  86  Cal.  328,  sustaining  decree  di- 
recting sale  as  provided  by  stipulation  in  mortgage;  Connick  v.  Hill. 
127  Cal.  165,  on  point  that  official  sale  made  under  court  order  is  to  be 
considered  as  final;  Bank  v.  Reid,  131  Cal.  601,  sustaining  decree  as  to 
order  of  sale  of  realty  and  personalty;  Meux  v.  Trezevant,  132  Cal.  489, 
noted  under  Heyman  ▼.  Babcock,  30  Cal.  367. 

72  Cal.  264-267.    STEWART  v.  SPAULDING. 

Insolvency  of  Party  during  action  does  not  necessitate  substitution 
of  assignee,  p.  266. 

To  same  effect  in  Suman  v.  Archibald,  116  Cal.  42,  holding  insolvency 
of  appellant  no  excuse  for  failure  to  file  briefs  in  prescribed  time; 
Crescent  etc.  Co.  v.  Montgomery,  124  Cal.  145,  noted  under  Walker  v. 
Felt,  54  Cal.  386. 

Judgment  will  Bear  Interest  at  legal  rate  unless  otherwise  provided 
therein,  p.  267. 

Distinguished  in  Moran  v.  Hagerman,  69  Fed.  Rep.  429  (Nevada),  dis- 
allowing, under  local  statute,  interest  on  judgment  not  providing  there- 
for. 

72  Cal.  267-270.    GREEN  v.  CAROriA. 
Riparian  Rights  do  not  exist  as  to  waters  in  artificial  channel,  p.  269. 

See  note  to  Ulbricht  v.  Water  Co.,  11  Am.  St.  Rep.  79,  on  general  sub- 
ject. 
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72  Gal.  270-278.    HEFFLON  ▼.  BOWER& 

DiBaolution  of  Injunction  can  be  granted  only  on  notice,  p.  271. 

Cited  in  Page  y.  Vaughn,  133  Cal.  337,  holding  dissolution  on  filing 
answer  merely,  void. 

Appeal. — ^AffidATita  on  application  to  dissolve  injunction  need  not  be 
certified  when  plainly  referred  to  in  order  thereon,  p.  273. 

To  same  effect  in  Blue  Bird  etc.  Co.  v.  Murray,  0  Mont.  475,  holding 
bill  of  exceptions  unnecessary  when  moving  papers  properly  certified. 

Preliminary  injunction  granted  on  ex  parte  application  of  plaintiff 
based  on  verified  complaint  can  be  dissolved  only  on  notice  to  plain- 
tiff, p.  273. 

Approved  in  Cherry  Hill  O.  Min.  Co.  v.  Baker,  147  CaL  724,  following 
rule. 

72  Cal.  280-283.    BOOM  v.  DEHAVSN. 

Mandamus  Will  not  Lie  to  compel  judge  to  issue  subpoena,  p.  281. 

See  note  to  Board  v.  Johnson,  19  Aul  St.  Bep.  95,  on  general  sub- 
ject. 

72  Cal.  283-287.     HABT  ▼.  KIMBALL. 

Motion  for  New  Trial  may  be  heard  on  statement  alone,  although 
additional  papers  also  specified  in  notice,  p.  284. 

To  same  effect  in  Duncan  v.  Times  etc.  Co.,  120  Cal.  402,  holding  such 
notice  a  substantial  compliance  with  statute;  and,  ruling  similarly, 
Gamer  v.  Glenn,  8  Mont.  375,  and  Hall  v.  Harris,  1  S.  Dak.  284,  36  Am. 
St.  Rep.  734. 

Rescission  for  Fraud  may  be  made  when  defrauding  party  placed  in 
statu  quo,  p.  286. 

To  same  effect  in  Loaiza  v.  Superior  Court,  85  Cal.  32,  20  Am.  St. 
Rep.  208,  holding  rescission  complete  under  facts. 

Rescission  must  be  made  within  reasonable  time,  p.  986.  See  notes 
to  Brown  v.  Norman,  7  Am.  St.  Rep.  671,  on  effect  of  delay;  Arnold  v. 
Hagerman,  14  Am.  St.  Rep.  724,  on  general  subject. 

72  CaL  287-288.    MOORS  y.  CITT  OF  LOS  ANGELES. 

Municipal  Corporation  is  not  liable  for  damages  to  private  owners 
from  sudden  overflow  of  river  whose  waters  it  had  right  to  divert,  p. 
288. 

Distinguished  in  dissenting  opinion  Chope  v.  Eureka,  78  Cal.  591, 
main  opinion  denying  liability  for  injuries  from  sewer  excavation;  Cen- 
tral Trust  Co.  V.  Railway  Co.,  57  Fed.  Rep.  449,  applying  rule  to  liability 
of  railroad  for  destruction  of  embankment  by  cyclone.  Xote  citations  : 
Davis  y.  Crawfordsville,  12  Am.  St.  Rep.  363,  on  general  subject. 
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72  Cal.  293-297.    PALMER  y.  HOWAHD;  1  Am.  St.  Rep.  00,  and  see 
PALMES  ▼.  MARTSVILLE  ETC.  CO.,  90  Cal.  168. 

Sale. — ^Title  Passes  under  agreement  where  possession  is  delivered  un- 
der absolute  promise  of  payment,  reserving  mere  lien  for  price,  p.  296. 

To  same  effect  in  Rodgers  v.  Bachman,  109  Cal.  557,  but  holding  trans- 
action mere  bailment  under  facts;  Van  Allen  v.  Francis,  123  Cal.  477» 
479,  holding  transaction  a  conditional  sale,  and  that  bona  fide  pur- 
chaser from  vendee  obtains  no  title  until  condition  is  fulfilled;  Perkins 
V.  Mettler,  126  Cal.  106,  107,  noted  under  Kohler  v.  Hayes,  41  Cal.  456. 
Note  citations:  Hutzler  v.  Phillips,  4  Am.  St.  Rep.  699,  on  conditional 
sales;  also  Prentiss  etc.  Co.  v.  Schirmer,  32  Am.  St.  Rep.  741;  Crompton 
v.  Beach,  36  Am.  St.  Rep.  330;  Andrews  v.  Bank,  46  Am.  St.  Rep.  298. 

Reservation  of  Mortgage  Lien  on  sale  of  personalty  is  invalid  unless 
in  prescribed  form  of  chattel  mortgage,  p.  296. 

To  same  effect  in  Stockton  etc.  Society  v.  Purvis,  112  Cal.  242,  53  Am. 
St.  Rep.  214,  as  to  secret  reservation  of  title  to  growing  crop  on  lease; 
and  on  same  point  Ferguson  v.  Murphy,  117  Cal.  138,  as  to  lien  reserved 
by  unrecorded  lease;  and  Crocker  v.  Cunningham,  122  CaL  651,  holding 
right  to  security  for  advances  waived  under  facts  stated;  Ruggles  v. 
Cannady,  127  Cal.  297,  on  point  that  policy  of  law  is  opposed  to  secret 
liens;  and  cf.  on  same  point,  Houser  etc.  Co.  v.  Hargrave,  129  CaL  95. 

72  CaL  297-303.    CARROLL  ▼.  6IRARD  ETC.  CO. 

Proof  of  Loss  may  be  waived  by  insurer  by  acts  nuinifesting  such 
intention,  p.  299. 

To  same  effect  in  London  etc.  Co.  v.  Storrs,  71  Fed.  Rep.  127,  Southern 
etc.  Co.  V.  Tumley,  100  Ga.  303,  Levine  v.  Insurance  Co.,  66  Minn.  146, 
and  St.  Paul  etc.  Co.  v.  Gotthelf,  35  Neb.  356,  holding  such  waiver  shown; 
Weidert  v.  Insurance  Co.,  19  Or.  272,  20  Am.  St.  Rep.  816,  but  holding 
principle  not  involved.  Note  citations:  Menk  v.  Home  etc.  Co.,  9  Am. 
St.  Rep.  163,  on  waiver,  and  Kelly  v.  Sun  etc.  Office,  23  Id.  263. 

Insurance. — Provision  for  submission  to  arbitration  is  binding  and 
submission  to  is  essential  prerequisite  to  action,  p.  301. 

To  same  effect  in  Church  v.  Seitz,  74  Cal.  292;  Famum  v.  Insurance 
Co.,  83  Cal.  263,  17  Am.  St.  Rep.  246,  247,  citing  main  case  also  on  an- 
other point;  Zalesky  v.  Insurance  Co.,  102  la.,  620;  Chippewa  etc.  Co.  v. 
Insurance  Co.,  80  Mich.  121;  McNees  v.  Insurance  Co.,  61  Mo.  App.  340, 
and  S.  C.  at  69  Mo.  App.  238;  Randall  v.  Insurance  Co.,  10  Mont.  355, 
24  Am.  St.  Rep.  60;  Braddy  v.  Insurance  Co.,  115  N.  C.  355,  cited  under 
Old  Saucelito  etc.  Co.  v.  Insurance  Co.,  66  Cal.  253;  Western  etc.  Co. 
V.  Hall,  112  Ala.  325,  and  Fisher  v.  Merchants'  etc.  Co.,  95  Me.  492,  86 
Am.  St.  Rep.  432,  sustaining  arbitration  clause;  dissenting  opinion  in 
Western  etc.  Co.  v.  Decker,  98  Fed.  385-387,  noted  under  Adams  v.  In- 
surance Co.,  70  Cal.  198;  Read  v.  Insurance  Co.,  103  la.  316,  64  Am.  St. 
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Rep.  186,  holding  failure  to  arbitrate  not  a  defense  by  party  who  has 
prevented  such  arbitration;  Levine  v.  Insurance  Co.,  66  Minn.  149,  also 
cited  above;  Connecticut  etc.  Co.  y.  Hamilton,  69  Fed.  Rep.  264,  denying 
right  of  action  under  policy  with  clause  of  appraisal,  under  facts  stated. 

General  Citations. — ^Westenhaver  v.  German  American  Ins.  Co.,  113 
Iowa,  733;  Gale  y.  State  Im;.  Co.,  33  Mo.  App.  674;  Murphy  v.  North 
British  etc.  Ins.  Co.,  70  Mo.  App.  87. 

72  Cal.  305-307.    REAL  v.  OSRORNB. 

Directors  of  Mining  Corporation  held  liable  under  facts  for  failure  to 
post  reports  under  Statutes  of  1880,  p.  134. 

Cited  in  Chapman  v.  Doray,  89  Cal.  55,  as  upholding  act;  and  to  same 
effect  Francais  v.  Somp,  92  Cal.  504. 

72  Cal.  307-313.    RAYNOR  v.  DREW. 

Mortgage  Does  not  Pass  Title  nor  give  right  to  possession,  although 
in  form  of  deed  absolute,  p.  309. 

To  same  effect  in  following  eases  cited  under  Healy  v.  O'Brien,  66  Cal. 
619;  Smith  v.  Smith,  80  Cal.  325,  326;  Hall  v.  Amott,  80  Cal.  362,  Mur- 
dock  y.  Clarke,  90  Cal.  442,  Moisant  v.  McPhee,  92  Cal.  79,  Adair  v. 
Adair,  22  Or.  131,  and  see  Rosenbaum  v.  Foss,  4  S.  Dak.  192,  and  Yank- 
ton etc.  Assn.  v.  Dowling,  10  S.  Dak.  539,  construing  local  statute. 
Cited  in  Byrne  v.  Hudson,  127  Cal.  256,  noted  under  Cunningham  v. 
Hawkins,  27  CaL  603.  Note  citations:  Turner  v.  McDonald,  9  Am.  St. 
Rep.  192,  and  Tower  v.  Fetz,  18  Id.  802^  on  general  subject. 

Statute  of  Frauds. — ^Leaae  is  not  within  when  for  indefinite  term,  p. 
309. 

See  note  to  Wallace  v.  Scoggins,  17  Am.  St.  Rep.  763,  on  general 
subject. 

Action  to  Redeem  from  Mortgage  may  be  brought  at  any  time  before 
bar  of  statute  when  mortgagee  is  in  possession,  p.  311. 

To  same  effect  in  Baker  v.  Insurance  Co.,  79  Cal.  42,  ruling  similarly 
where  mortgage  in  form  of  deed  and  mortgagors  in  possession;  Hall  v. 
Arnott,  80  Cal.  353,  354,  where  mortgage  waived  by  nonforeclosure,  and 
granting  right  to  redeem,  although  mortgagee  not  in  possession;  Collins 
V.  Scott,  100  Cal.  453,  but  holding  rule  inapplicable  when  foreclosure 
had;  Bradley  v.  Norris,  63  Minn.  166,  on  point  that  right  to  foreclose 
and  redeem  are  not  reciprocal;  Shoecraft  v.  Beard,  20  Nev.  189,  apply- 
ing rule  to  chattel  mortgage. 

Redemption  from  Mortgage  is  not  barred  because  of  bar  of  mortgage 
debt,  p.  311. 

To  same  effect  in  Hall  v.  Amott,  80  Cal.  355,  and  Bradley  v.  Norris, 
63  Minn.  166,  holding  former  rule  changed  by  Code,  but  see  Allen  v. 
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Allen,  95  Cal.  197  (dissenting  opinion  p.  201,  contra),  holding  mortgage 
before  Ck}de  controlled  by  law  then  in  force. 

Tenant  cannot  Charge  for  Repairs  made  by  him  unless  after  notice  to 
landlord,  p.  312. 

To  same  effect  in  Malone  v.  Roy,  107  CaL  624,  further  denying  right 
as  mortgagee  when  not  in  possession. 

72  Cal.  313-317.    TOBELMAN  ▼.  HILDEBSANDT. 

Decree  Settling  Administrator's  Accoimt  may  be  set  aside  for  fraud 
or  mistake,  but  is  otherwise  conclusive,  p.  316. 

To  same  effect  in  Lataillade  v.  Orena,  91  Cal.  577,  25  Am.  St.  Rep. 
223,  sustaining  such  jurisdiction  in  equity  where  guardian  has  fraudu- 
lently concealed  ward's  property;  Estate  of  Grant,  131  CaL  429,  noted 
under  Estate  of  Stott,  52  Cal.  403;  Silva  v.  Santos,  138  Cal.  541,  noted 
under  Dean  v.  Superior  Court,  63  Cal.  473.  Note  citations:  Price  ▼.  As- 
sociation, 20  Am.  St.  Rep.  601,  on  probate  courts. 

72  Cal.  321-322.    BLAEEMAN  v.  PU6ET  SOUND  IRON  CO. 

Corporate  Stock. — ^Purchaser  at  execution  sale,  with  notice,  acquires 
no  title  as  against  real  owner,  p.  322. 

To  same  effect  in  Spreckels  v.  Bank,  113  Cal.  276,  54  Am.  St.  Rep. 
360,  discussing  effect  of  failure  to  record  transfer;  Barse  etc.  Co.  v. 
Cattle  Co.,  16  Utah,  69,  where  stock  transfer  not  recorded.  Note  cita- 
tions: Greer  v.  Wintersmith,  7  Am.  St.  Rep.  619,  on  effect  of  sheriff's 
deed. 

72  Cal.  322-330.    FURLONG  y.  COONET. 

Title  Acquired  by  Adverse  Possession  is  not  destroyed  by  subsequent 
offer  to  buy  record  title,  p.  328. 

To  same  effect  in  Frick  v.  Sinon,  75  Cal.  341,  7  Am.  St.  Rep.  179, 
further  holding  such  title  established  under  facts. 

72  CaL  330-334.    NOBLE  ▼.  DESMOND. 

Sheriff  is  Liable  for  releasing  attached  property  on  insufficient  under- 
taking without  requiring  justification,  p.  334. 

See  note  to  People  ▼.  Palmer,  96  Am.  Dec.  434,  on  general  subject. 

72  Cal.  334-335.    GALE  v.  McDANIEL. 
Statute  of  Limitations  on  tort  runs  from  time  of  injury,  p.  335. 

Cited  in  Lambert  v.  McKenzie,  135  Cal.  103,  noted  under  Paige  v.  Car- 
roll,  61  CaL  211.    See  note  22  Am.  St.  Rep.  228. 


ZZoL  Notes  on  California  Reports.  72  Cal.  335-344 

72  Cal.  335-344.    TN  RE  MOOSE. 

Settlement  of  Probate  Accounts  is  to  be  made  by  court,  p.  338. 

To  same  effect  in  In  re  Sanderson,  74  Cal.  203,  sustaining  power  of 
court  to  examine  accoimt  and  executor,  although  no  objection  filed.   • 

Jury  Trial  in  Probate  Proceedings,  although  unauthorized,  is  not  re- 
▼ersible  error  where  court  has  found  upon  all  issues  submitted,  p.  339. 

To  same  effect  in  In  re  Westerfield,  96  Cal.  116,  as  to  such  trial  in 
proceedings  to  determine  heirship. 

Errors  in  Instructions  are  immaterial  where  verdict  merely  advisory, 
p.  339.  See  note  to  Harris  v.  Daugherty,  15  Am.  St.  Rep.  819,  on  gen- 
eral subject. 

Jury  Trial  cannot  be  had  in  contest  on  settlement  of  probate  ac- 
counts, p.  340. 

To  same  effect  in  In  re.Herteman,  73  Cal.  548,  denying  right  to  new 
trial  as  to  such  contests,  and  Leach  v.  Pierce,  93  Cal.  619,  on  same  point 
as  to  proceedings  for  family  allowance;  In  re  Sanderson,  74  Cal.  207, 
also  cited  above;  Estate  of  Franklin,  133  Cal.  585,  587,  denying  right 
to  new  trial  thereof;  In  re  Foley,  76  Fed.  Rep.  396,  but  granting  jury 
in  proceedings  to  establish  heirship. 

Administrator  may  be  Allowed  resonable  compensation  and  necessary 
traveling  expenses  of  attorney,  p.  341. 

To  same  effect  in  In  re  Rose,  80  CaL  179,  discussing  various  items  of 
account;  see  also  Thomas  v.  Moore,  52  Ohio  St.  205,  cited  below. 

Administrator  cannot  erect  new  building  on  estate  property,  p.  342. 

Cited  in  Estate  of  Freud,  131  Cal.  671,  but  permitting  sale  of  realty 
to  remove  lien  on  other  realty. 

Administrator  may  be  Allowed  for  compensation  of  bookkeeper,  with- 
in discretion  of  court,  p.  343. 

To  same  effect  in  In  re  Levinson,  108  Cal.  457,  sustaining  allowance; 
Estate  of  More,  121  Cal.  616,  sustaining  disallowance;  Estate  of  Will- 
ard,  139  Cal.  506,  applying  rule  to  employment  of  real  estate  broker. 
Note  citation:  Fletcher  v.  American  etc.  Co.,  78  Am.  St.  Rep.  203,  on 
general  subject;  Steel  v.  Holladay,  20  Or.  469  (misciting  case  as  at  p. 
359),  disallowing  clerk's  services  where  unnecessary,  and  see  Thomas 
V.  Moore,  52  Ohio  St.  205,  holding  estate  not  liable  for  fees  of  executor's 
attorney. 

Administrator  Should  not  be  Allowed  for  costs  necessitated  by  un- 
reasonable delay  in  closing  estate,  p.  343. 

To  same  effect  In  Maddock  v.  Russell,  109  Cal.  423,  424,  denying 
right  to  bond  estate  by  agreement  to  delay  for  over  three  years  collec- 
tion of  debt  due  estate. 
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Administrator's  Accounts— Vouchers.— Payments  may  be  proved  by 
parol  evidence,  p.  344. 

To  same  effect  in  In  re  Hilliard,  83  Cal.  426,  as  to  parol  evidence  sup- 
plementing letters  acknowledging  payment. 

72  Cal.  345-350.    CRAVEN  v.  CENTRAL  PACIFIC  ETC.  CO. 

Contributory  Negligence. — ^Evidence  of  similar  acts  of  such  negligence 
is  admissible,  p.  347. 

Cited  in  Dyas  v.  S.  P.  Co.,  140  Cal.  305,  noted  under  Henry  v.  South- 
em  Pacific  Kailroad,  50  Cal.  176.    Distinguished  in  Fonda  v.  Railway  Co., 

71  Minn.  448,  70  Am.  St.  Rep.  346,  rejecting  evidence  of  general  in- 
competency of  negligent  motorman;  Railway  Co.  v.  Fhumagan,  82  Oa. 
589,  14  Am.  St.  Rep.  185,  as  to  prior  negligent  running  of  engine. 

Contributory  Negligence  in  jumping  from  moving  train  will  bar  action 
when  proximate  cause  of  injury,  p.  347. 

Cited  in  Joyce  v.  Los  Angeles  Ry.  Co.  147  Cal.  280,  applying  rule  in 
action  for  injuries  sustained  while  alighting  from  car;  Campbell  v.  L. 
A.  Ry.  Co.,  135  Cal.  139,  holding  contributory  negligence  established  un- 
der facts  stated.  See  notes  8  Am.  St.  Rep.  758  and  14  Am.  St.  Rep. 
851. 

72  Cal.  353-355.    ROWE  v.  COUNTY  OF  KERN. 

Licenses. — ^Taz  Collector  cannot  claim  additional  compensation  for 
collecting  licenses  when  none  fixed,  and  he  was  not  specially  appointed 
therefor,  p.  354. 

To  same  effect  in  Ventura  County  v.  Clay,  112  Cal.  70,  on  point  that 
licenses  for  county  revenue  can  be  collected  only  by  regular  county 
officers;  Board  v.  Leonard,  26  Colo.  151,  rejecting  claims  of  county  clerk 
under  local  statutes;  dissenting  opinion  in  Kollock  v.  Dodge,  105  Wis. 
213,  main  opinion  allowing  extra  compensation  to  county  surveyor 
under  local  statutes;  dissenting  opinion  in  Hamer  y.  Weber  Co.,  11 
Utah,  21^  construing  local  statute. 

72  Cal.  356-359.    WALLACE  v.  MAPLES. 

Contracts — Independent  Covenants. — Those  in  action  held  to  be  p.  358. 

Cited  in  Bank  v.  Ferris  etc.  District,  107  Cal.  67,  holding  covenants 
to  be  of  that  character. 

72  Cai.  359-362.     IN  RE  MOORE. 

Attorney  may  be  Disbarred  for  embezzlement  of  client's  money,  p.  362. 

To  same  effect  in  In  re  0 ,  73  Wis.  619,  disbarring  attorney  under 

facts.  Note  citations:  State  v.  Kirke,  95  Am.  Dec.  340,  on  suspension; 
In  re  Tyler,  12  Am.  St.  Rep.  57,  on  power  to  disbar;  In  re  Philbrook, 
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45  Id.  78,  on  general  subject.    Case  is  also  cited  at  20  Or.  469,  but  by 
mistake  for  72  CaL  335. 

72  Cal.  363-367.    HECHT  y.  SLANET. 

Statute  of  Limitations  runs  against  implied  trust  without  repudiation 
or  denial,  and  begins  to  run  from  performance  of  act  complained  of,  p. 
366. 

To  same  effect  in  Luco  v.  De  Toro,  91  Cal.  418,  but  holding  repudiation 
necessary  in  case  of  express  trust;  Nougues  y.  Newlands,  118  Cal.  106, 
holding  action  barred  and  not  within  exception  to  statute;  Broder  ▼. 
Conklin,  121  Cal.  289,  holding  action  against  constructive  trustee  barred; 
BarKer  v.  Hurley,  132  Cal.  26,  holding  action  barred;  but  cf.  Sav.  Bank 
▼.  Schell,  142  Cal.  511,  ruling  aliter  under  facts  stated;  McMonagle  v. 
McGlinn,  85  Fed.  Rep.  91,  holding  action  barred,  and  no  express  trust 
shown;  but  see  Quinn  v.  Kellogg,  4  Colo.  App.  161,  holding  running  to 
have  begun  from  repudiation,  under  facts  stated.  Note  citations:  Rail- 
way Co.  y.  Jones,  55  Am.  8t.  Rep.  515,  on  relief  based  on  ignorance  of 
rights. 

Laches. — ^Knowledge  is  to  be  inferred  as  to  matter  which,  with  reason- 
able diligence,  might  and  should  have  been  known,  when  no  averment 
made  to  contrary,  p.  366. 

To  same  effect  in  Robertson  y.  Burrell,  110  Cal.  577,  as  to  existence 
of  partnership ;  in  Deering  v.  Holcomb,  26  Wash.  598,  fact  that  attorney 
does  not  inform  client  of  knowledge  on  his  part  indicating  fraud  on 
part  of  defendant  is  no  ground  for  client's  asserting  want  of  construc- 
tive notice. 

Statute  of  Limitations. — ^Notice  of  Fraud  is  presumed  when  discovery 
might  have  been  had  with  reasonable  diligence,  p.  367. 

To  same  effect  in  Lataillade  v.  Orena,  91  Cal.  578,  25  Am.  St.  Rep. 
224,  sustaining  complaint  as  to  facts  of  discovery  within  statutory 
period;  Burling  v.  Newlands,  112  Cal.  502  (concurring  opinion),  holding 
action  barred  both  by  statute  and  laches;  Qalvin  v.  Palmer,  113  Cal. 
53,  where  acts  were  matters  of  record  and  holding  bar  of  grantors  to  bar 
grantees;  Lady  etc  Co.  v.  Wood,  113  Cal.  487,  and  Campbell  v.  Roe,  32 
Neb.  349,  holding  action  barred;  Tynan  v.  Kerns,  119  Cal.  451,  where 
acts  were  among  probate  proceedings;  Dennis  v.  Bint,  122  Cal.  44, 
holding  complaint  insufficient  as  to  statement  of  ignorance;  Teall  v. 
Slaven,  14  ^awy.  373,  40  Fed.  Rep.  780,  where  alleged  fraudulent  deed 
recorded. 

72  Cal.  367-371.    COHN  ▼.  PARCELa 

Highway  is  not  Created  by  user  as  such  of  land  dedicated  as  public 
square,  p.  370.      See  note  to  Orr  T.  O'Brien,  14  Am.  St.  Rep.  278,  on  ex- 
tinguishment of  easements. 
Notes  Cal.  Rep.— 223 
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72  Gal.  371-375.    HEILBRON  ▼.  HEINLEN. 
Trepass. — Tenant  in  possession  may  maintain,  p.  374. 

To  same  effect  in  Strohlburg  v.  Jones,  78  Cal.  383,  sustaining  com- 
plaint; Rogers  v.  Duhart,  97  Cal.  505,  but  holding  possession  not  nec- 
essary in  action  by  landlord  against  former  tenant  for  damages  for 
abuse  of  license;  Reiner  y.  Schroeder,  146  Cal.  415,  arguendo. 

72  Cal.  376-378.    HEILBRON  y.  HEINLEN. 

Ejectment. — ^Amendment  of  complaint  is  allowable  as  to  description 
of  the  property,  p.  377. 

Cited  in  Nellis  y.  Pacific  Bank,  127  CaL  170,  noted  under  Barber  y. 
Reynolds,  33  Cal.  501;  Frost  y.  Witter,  132  Cal.  424,  84  Am.  St.  Rep. 
56,  noted  under  Lestrade  y.  Barth,  17  Cal.  285. 

72  Cal.  379-384.    FSSSNO  ETC.  CO.  y.  WARNER. 

Corporation — ^Articlfea. — Copy  certified  by  Secretary  of  State  is  prim* 
facie  eyidence  of  incorporation,  p.  382. 

Cited  in  Spokane  etc.  Co.  y.  Loy,  21  Wash.  512  oonstroing  similar 
local  statute. 

EatoppeL — Coxporate  Existence  cannot  be  questioned  by  one  who  has 
dealt  with  it  as  being  a  corporation,  p.  383. 

To  same  effect  in  Yancy  y.  Morton,  04  Cal.  561,  applying  rule  to  part- 
nership; Camp  y.  Land,  122  Cal.  169,  as  to  grantor  in  trust  deed  to 
bank,  and  Kleckner  y.  Turk,  45  Neb.  189,  as  to  dealings  with 
bank;  McLennan  y.  Hopkins,  2  Kan.  App.  267,  but  holding  persons  lia- 
ble as  partners  that  haye  improperly  attempted  to  form  corporation; 
Building  etc  Assn.  y.  Chamberlain,  4  S.  Dak.  279,  where  incorporation 
alleged  made  under  unconstitutional  act.  Note  citations:  Schloss  y. 
Trade  Co.,  13  Am.  St.  Rep.  65,  on  general  subject,  citing  case  also,  p. 
54,  as  to  proof  of  existence;  People  y.  Water,  33  Id.  185,  on  such  es- 
toppel. 

72  Gal.  384-387.    EX  PARTE  McCARTHY. 

Complaint  Charging  Seyeral  Offenses. — ^That  at  bar  held  not  subject 
to  objection,  p.  386. 

Cited  in  People  y.  Cosset,  93  Cal.  643,  ruling  similarly  as  to  indictment 
for  faro-playing,  etc.,  and  People  y.  Thompson,  111  Cal.  252,  as  to  in- 
formation for  train-wrecking. 

Information  for  Vagrancy  held  sufficient,  p.  386. 
Approyed  in  State  y.  Preston,  4  Idaho,  219,  following  role. 

72  Cal.  387-389.    LASSEN  COIJNTT  y.  CONE. 

Municipal  License  Tax  is  yoid  if  discriminating  against  nonrasidents» 

p.  389. 


3556  Notes  on  California  Reports  72  Cal.  390-403 

To  same  effect  in  Ex  parte  Mirande,  73  Cal.  375,  but  holding  license 
▼alid  oil  herding,  etc.,  where  no  discrimination ;  and  El  Dorado  v.  Meiss, 
100  Cal.  273,  sutaining  similar  ordinance;  Van  Harlingen  y.  Doyle,  134 
Cal.  59,  holding  part  of  section  25,  subdivision  21,  of  County  Govern- 
ment Act,  void  as  creating  such  discrimination. 

72  OaL  390-393.    PSOPLB  ▼.  BROWN.    S.  C.  76  Cal.  673. 

Juror  may  be  Asked  whether  opinion  is  for  or  against  defendant, 
p.  392. 

To  same  effect  in  People  v.  Kunz,  73  Cal.  314  (but  see  dissenting 
opinion,  p.  317),  as  to  like  questions;  Lombardi  v.  Cal.  etc.  Co.,  124  Cal. 
314,  reversing  judgment  for  improper  disallowance  of  challenge  for  bias. 
Distinguished  in  People  v.  Ward,  77  Cal.  114,  on  point  that  disallowance 
of  chaaenge  for  cause  is  not  reviewable. 

72  Cal.  393-397.    SCAMMON  v.  DENIO. 

Mechanics'  Liens. — ^Extra  Work  can  be  recovered  for  only  at  provided 
by  contract,  p.  394. 

To  same  effect  in  Wortman  v.  EUcinschmidt,  12  Mont.  329,  denying 
recovery  under  facts;  but  see  dissenting  opinion,  p.  344;  Ball  v.  Doud, 
26  Or.  21,  denying  (as  in  main  case)  right  of  action  where  arbitration 
not  had  at  required  by  oontiaet. 

Building  Contract. — ^Arbitration  at  to  value  of  extra  work  is  prere- 
quisite to  action,  where  stipulated  on  contract,  p.  394. 

Cited  in  Tally  ▼.  Parsons,  131  Cal.  520,  and  Gray  v.  La  Societe,  131 
Cal.  572,  noted  under  Holmes  v.  Richet,  56  Cal.  307;  Weggner  v.  Green- 
stine,  114  Mich.  316,  holding  arbitration  clause  binding  on  both  parties. 

Nonacceptance  of  Offer  of  Compromise  does  not  affect  plaintiff's  right 
to  costs  when  trial  concluded  within  period  allowed  for  acceptance,  p. 
396. 

To  same  effect  in  dissenting  opinion  Orth  v.  Zion's  etc.  Inst.  6  Utah, 
427,  discussing  effect  of  acceptance  of  such  offer  after  rejection. 

72  CaL  398-402.    EX  PARTE  AMBROSE. 

Order  for  Alimony  pendente  lite  is  not  dissolved  by  divorce  decree  re- 
serving questions  of  allowance  and  property  rights,  p.  402.  See  note 
to  Houston  V.  Timmerman,  11  Am.  St.  Rep.  866,  on  general  subject. 

72  Cal.  402-403.    PEOPLE  ▼.  WATSON. 

Larceny — Ownership. — ^Variance  as  to  ownership  is  immaterial  if  prop- 
erty is  otherwise  suflBciently  described,  p.  403. 

To  same  effect  in  People  v.  Anderson,  80  Cal.  207,  as  to  similar  var- 
iance in  robbery  charge ;  and  People  v.  Ribolsi,  89  Cal.  497,  as  to  charge 
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of  receiving  stolen  goods;  People  v.  Nunley,  142  Cal.  108,  noted  under 
People  V.  Edwards,  59  Cal.  359.  Note  citations:  People  v.  Hanselman, 
9  Am.  St.  Rep.  242,  on  form  of  larceny  indictment. 

72  Cal.  404-442.    LENT  y.  TILLSON,  S.  C.  140  U.  S.  at  329,  330,  where 
affirmed  on  writ  of  error. 

Streets.— Dupont  Street  Act  (Statutes  of  1875-76,  p.  433)  is  constitu- 
tional, p.  411. 

To  same  e£fect  in  Esterbrook  v.  O'Brien,  98  Cal.  674,  denying  injunc- 
tion against  sale  of  realty  to  pay  bonds  thereunder;  Shapter  v.  San 
Francisco,  110  Fed.  619,  620,  holding  city  not  liable  on  such  bonds. 

Due  Process  of  Law. — ^Act  providing  notices  on  street -widening  pro- 
ceedings held  sufficient  as  providing  due  process,  p.  413. 

To  same  effect  in  Chase  v.  Trout,  146  Cal.  361  following  rule;  dissent- 
ing opinion  Water  Works  v.  San  Francisco,  82  Cal.  333,  16  Am.  St.  Rep. 
136,  main  opinion  ruling  aliter  as  to  proceedings  fixing  water  rates; 
Davies  v.  Los  Angeles,  86  GaL  46  (but  see  p.  58),  sustaining  notice  of 
titreet  improvement;  Crall  v.  Poso  etc.  District,  87  Cal.  150,  sustaining 
notice  by  publication  in  proceedings  as  to  irrigation  district,  and  on 
same  point  Board  v.  Tregea,  88  Cal.  340,  346,  but  see  Reclamation  Dis- 
trict V.  Phillips,  108  Cal.  315,  sustaining  collateral  attack  on  assessment, 
as  being  excessive  although  notice  given  of  hearing;  Wulzen  v.  Board, 
101  Cal.  18,  22,  40  Am.  St.  Rep.  22,  24,  sustaining  notice  under  Market 
Street  Art  (Statutes  of  1889,  p.  70) ;  Hite  v.  Hite,  124  Cal.  393,  71  Am. 
St.  Rep.  86,  noted  under  Ex  parte  Ah  Fook,  49  Cal.  406;  German  etc. 
Soc.  V.  Ramish,  138  GaL  127,  sustaining  notice  under  Change  of  Grade 
Act  (Stats.  1893,  p.  3) ;  Towns  v.  Klamath  Co.,  33  Or.  233,  sustaining 
local  statutes  as  to  formation  of  public  road;  Brown  v.  Drain,  112  Fed. 
6^1,  sustaining  street  acts  of  1885,  1889,  and  1893;  concurring  opinion 
Power  V.  larabee,  2  N.  Dak.  153,  discussing  notice  of  hearing  before 
board  of  equalization. 

Street-Widening. — ^Powers  of  court  in  such  proceedings  stated,  p.  423. 

Uted  to  same  effect  in  Kahn  v.  Board,  79  Cal.  401,  but  holding  order 
not  conclusive  evidence  that  proper  petition  was  filed;  and  on  same 
point  In  re  Madera  etc.  District,  92  Cal.  334,  27  Am.  St.  Rep.  133,  as  to 
order  of  supervisors  on  formation  of  irrigation  district. 

Street  Improvements. — ^Apportionment  of  benefits  by  commissioners 
is  vaUd,  p.  426. 

To  same  effect  in  Jennings  v.  Le  Breton,  80  Gal.  16,  discussing  powers 
of  legislature  as  to  apportionment.  Speer  ▼.  Mayor,  86  Ga.  02,  sus- 
taining local  statutes. 

Power  to  Levy  Street  Assessment  is  not  based  on  fact  of  local  bene- 
fit and  is  limited  only  by  constitution,  p.  428. 
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To  same  effect  in  In  re  Medera  etc.  District,  02  Cal.  326,  343,  27  Anu 
St.  Rep.  127,  141,  applying  rule  to  swamp  land  assessment;  Hellman  y. 
Shoulters,  114  Cal.  139,  144,  sustaining  street  improvement  bonds  under 
street  act  of  1891 ;  Hadley  ▼.  Dague,  130  Cal.  220,  221,  and  Kelly  y.  Chad- 
wick,  104  La.  733,  sustaining  apportionment  of  expense  according  to 
frontage;  and  cf.  Banaz  v.  Smith,  138  Cal.  105,  affirming  Vrooman  act; 
Duncan  v.  Ramish,  142  Cal.  691,  692,  noted  under  Whiting  y.  Townsend, 
57  Cal.  519;  St.  Louis  y.  Ranken,  96  Mo.  506,  holding  legislature  will  con- 
clusive. 

Street  Improvements. — ^Irregnlaritiei  in  proceedings  can  be  reviewed 
only  by  appeal  to  tribunal  specified,  p.  432. 

To  same  effect  in  Girvin  v.  Simon,  116  CaL  611,  holding  party  estopped 
by  failure  to  appeal  to  supervisors.  Note  citations:  Railway  Co.  v. 
Soltweddle,  9  Am.  St.  Rep.  854,  on  effect  of  acquiesenoe. 

Street  Assessment. — ^Deed  imder  void  statute  creates  no  cloud,  p.  434. 

Cited  in  Byrne  v.  Drain,  127  CaL  668,  noted  under  Savings  etc  Soc. 
T.  Austin,  46  Cal.  415. 

General  Citation.— Rolph  v.  Fargo,  7  N.  D.  660. 

72  CaL  442-447.    DEAN  v.  GRIMES. 
Insolvency. — ^Publication  of  Notice  to  creditors  held  sufficient^  p.  445. 

Cited  in  Hannah  v.  Green,  143  CaL  21,  noted  under  Misch  v.  Mayhew, 
51  Cal.  514. 

Discharge  in  Insolvency  is  not  affected  by  false  statement  in  sched- 
ule unless  made  fraudulently,  p.  446. 

To  same  effect  in  Demartin  v.  Demartin,  85  CaL  79,  as  to  false  swear- 
ing in  affidavit. 

Preference  by  Insolvent  is  not  in  violation  of  act  when  without  intent 
to  delay  or  defraud  others,  p.  447. 

To  same  effect  in  Dyer  v.  Bradley,  89  CaL  562,  sustaining  transfer 
made  beyond  month  before  petition  filed. 

72  CaL  448-449.    GREENWADE  v.  DE  CAMP.    S.  C.  79  CaL  4. 

72  CaL  451-459.    REAL  ▼.  STEVENS. 

Mortgage  may  be  Foreclosed  as  to  notes  not  then  matured  when  due 
at  plaintiff's  option  on  default  as  to  earlier  note,  p.  454. 

To  same  effect  in  Maddoz  v.  Wyman,  92  CaL  676,  as  to  installment 
mortgage. 

Marginal  Satisfaction  of  Mortgage  protects  subsequent  bona  fide  pur- 
chasers or  encumbrances,  p.  455. 

Distinguished  in  Woodward  v.  Brown,  119  Cal.  299,  63  Am.  St.  Rep. 
120,  where  release  not  filed  imtil  after  property  sold. 
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72  Gal.  459-462.    PEOPLE  y.  ERAKER;  1  Am.  St.  Rep.  85. 

Evidence  of  Accomplice,  if  uncorroborated,  is  admissible,  p.  460.  See 
note  to  Boyd  v.  State,  5  Am.  St.  Rep.  912,  on  general  subject;  alio 
Medis  V.  State,  II  Id.  193. 

Accomplice. — ^Jury  must  determine  whether  party  is,  p.  461. 

To  same  effect  in  People  ▼.  Greegan,  121  GaL  558,  holding  certain 
evidence  inadmissible. 

72  Gal.  462-476.      MILLER  ▼.  DUNN;  1  Am.  St.  Rep.  67;  and  see  ROD- 
DAN  ▼.  DOANE,  92  Gal.  559,  as  to  a  claim  covered  by  act  oonstrued. 

Constitutional  Construction  should  be  according  to  ordinary  meaning 
of  terms  used,  p.  465. 

Gited  in  Smith  v.  Furbish,  68  N.  H.  128,  applying  rule  to  construc- 
tion of  deed. 

"Express  Authority  of  Law,"  as  used  in  section  32,  article  4,  of  con- 
stitution, embraces  contract  made  pursuant  to  act  afterwards  declalred 
unconstitutional,  p.  467. 

DistinguiBhed  in  Gounty  v.  Harris,  97  Gal.  604,  construing  section  8  of 
Gounty  Government  Act;  Mullan  v.  State,  114  Gal.  585,  586,  holding 
void  the  appointment  of  agent  to  collect  moneys  due  state;  Powell  v. 
Phelan,  138  Gal.  275,  holding  void  Statutes  of  1896,  page  267,  as  to 
jurors'  fees,  as  being  a  prohibited  legislative  gift. 

Estoppel  from  Acceptance  of  Benefit!  does  not  apply  to  state  where 
work  done  under  void  law,  p.  467. 

To  same  effect  in  Mullan  v.  State,  114  Gal.  587,  also  cited  above. 

Statutory  Construction  must  be  in  favor  of  constitutionality  unless 
clearly  otherwise,  p.  469. 

To  same  effect  in  Attorney  General  v.  Taggart,  66  N.  H.  364,  as  to 
construction  of  constitution;  note  citations;  State  v.  Roby,  51  Am.  St. 
Rep  192,  on  validity  of  statutes. 

72  Gal.  475-476.    WHITE  v.  SUPERIOR  COURT. 
New  TriaL — ^Notice  of  Intention  must  be  filed  or  waived,  p.  476. 

To  same  effect  in  Gregg  v.  Garrett,  13  Mont.  12,  13  (cited  in  State  v. 
V¥haley,  16  Mont.  577),  where  notice  defective,  further  holding  no  waiver 
shown. 

/2  Gal.  477-486.    PITZELL  v.  LEAKT. 

Right  to  Water  fiowing  over  one's  land  is  part  thereof  and  subject  to 
ka  exemption  of  homestead,  p.  483. 

To  same  effect  in  Payne  v.  Gummings,  146  Cal.  431,  declaration  of 
homestead  upon  community  property  covering  several  hundred  acres 


3559  Notea  on  California  Eeports.  72  Cal.  48G-490 

of  contiguous  land  including  preemption  claim  and  desert-land  claim  and 
water  rights  appurtenent  to  desert  claim  is  valid;  Crooker  v.  Benton,  93 
Cal.  370,  construing  section  662,  Civil  Code;  Dixon  v.  Schermeier,  110 
Cal.  585,  as  to  mining  ditch  used  for  two  distinct  claims,  and  further 
holding  as  to  effect  of  severance  by  mortgage  foreclosure  on  one  claim. 

Homestead  is  not  Fraudulent  although  declared  pending  litigation, 
p.  483. 

To  same  effect  in  Beaton  ▼.  Reid,  111  CaL  487,  sustaining  homestead 
as  against  prior  justice's  judgment,  not,  however,  made  a  lien;  Simon- 
son  V.  Burr,  121  Cal.  587,  further  holding  doctrines  as  to  fraudulent  con- 
veyances not  applicable;  Gray  v.  Brunold,  140  Cal.  621,  applying  rule 
in  case  of  payment  to  relieve  homestead  from  mortgage  thereon;  In 
re  Wilson,  123  Fed.  22,  23,  under  California  laws,  use  of  fimds  by  in- 
solvent to  discharge  lien  on  homestead  is  not  fraudulent  and  does  not 
give  bankruptcy  trustee  right  to  subject  homestead  to  lien  for  amount 
so  diverted  from  creditors. 

Vendor's  Lien  is  waived  by  personal  action  for  debt  and  recovery  of 
judgment,  p.  484. 

Distinguished  in  Longmaid  v.  Coulter,  123  Cal.  212,  and  held  inappli- 
cable where  vendor  has  retained  the  title  as  security  for  the  debt;  Selna 
V.  Selna,  125  Cal.  362,  73  Am.  St.  Rep.  50,  holding  lien  not  waived  by 
presentation  of  probate  claim;  note  to  Colby  v.  McClintock,  73  Am.  St. 
Rep.  568,  on  personal  actions  on  secured  claims. 

72  CaL  486-487.      SIMMONS  ▼.  BRINKMEYER. 

Malidons  Prosecution. — ^Want  of  Probable  Cause  held  shown  by  plain- 
tiff's evidence,  p.  486.  See  note  to  Ball  v.  Rawles,  27  Am.  St.  Rep.  186, 
on  general  subject. 

72  Cal.  487-490.    STUTTMEISTER  ▼.  SUPERIOR  COURT.  S.  C.  see 
IN  RE  STUTTMEISTER,  75  Cal.  348. 

Probate  Claim  has  reference  only  to  such  demands  as  would  have 
been  enforceable,  if  due,  against  decedent,  if  alive,  p.  489. 

To  same  effect  in  Booth  v.  Pendola,  88  Cal.  44,  holding  mechanic's 
lien  not  a  claim  under  section  1880,  Code  of  Civil  Procedure;  Verdier  v. 
RoacA*,  96  Cal.  473,  holding  claim  for  indemnity  barred  because  not 
presented  as  contingent  claim,  although  no  then  breach  had  happened; 
In  re  Welch,  106  Cal.  431,  on  point  that  order  directing  special  admin- 
istrator to  pay  arrearage  of  family  allowance  is  not  order  for  payment 
of  claim  or  debt. 

Probate  Appeal  lies  from  order  directing  payment  of  claims,  p.  489. 

To  same  effect  in  Leach  v.  Pierce,  93  Cal.  629,  as  to  order  to  pay  fees 
of  attorney  for  absent  heirs;  Estate  of  Ejruger,  123  Cal.  392,  as  to  order 
allowing  attorney's  fees. 


72  Cal.  400-510  Notes  on  California  Reports.  8560 

72  Gal.  400-494.    PEOPLE  ▼.  BRADY. 

Excusing  of  Juror  for  illness  after  acceptance  is  proper  if  defendant 
given  additional  peremptory  challenge,  p.  492. 

To  same  effect  in  People  v.  Wong  Ark,  96  Cal.  128,  granting  two  such 
cliallenges  when  two  jurors  excused;  People  y.  Van  Horn,  119  Cal.  332, 
sustaining  right  to  excuse;  State  y.  Hazledahl,  2  N.  Dak.  522,  constru- 
ing similar  local  statutes. 

Dying  Declaration  is  admissible  although  not  containing  everything, 
said  since  receipt  of  wound,  p.  493.      See  note  to  State  v.  Fumey,  IS 
Am.  St.  Rep.  268,  on  general  subject. 

72  CaL  494-498.    DAVIS  ▼.  BAKER.      S.  C.  88  Cal.  106. 

Attachment. — ^Return  may  be  aided  by  parol  evidence,  p.  495,  498. 

To  same  effect  in  Brusie  v.  Gates,  80  CaL  468,  further  discussing 
essentials  of  such  supplementing  evidence. 

Attachment  by  Posting. — Return  is  prima  facie  sufficient  although 
not  stating  posting  to  have  been  in  conspicuous  place,  p.  496. 

To  same  effect  in  Wilkins  v.  Tourtellott,  42  Kan.  201,  203,  sustaining 
return  and  levy;  Bank  v.  Richardson,  34  Or.  532,  534,  75  Am.  St.  Rep. 
675,  676,  noted  under  Porter  v.  Pico,  55  Cal.  165.  Note  citations:  Hall 
V.  Stevenson,  20  Am.  St.  Rep.  808,  on  sufficiency  of  return. 

72  Cal.  498-510.    COBURN  v.  600DALL;  1  Am.  St.  Rep.  75. 

Assignees  of  Interest  in  Lease  are  jointly  and  severally  liable  on 
covenants  to  repair  and  deliver  up  possession,  p.  503.  See  note  to  Gas 
Co.  V.  Johnson,  10  Am.  St.  Rep.  562,  on  general  subject,  and  565,  on 
election  of  remedies  against  assignee;  Bell  v.  League,  47  Id.  485,  on  as- 
signee's liability. 

Sheriff's  Return  on  writ  of  restitution  is  prima  facie  evidence  of  its 
recitals,  p.  505.    See  note  to  Stewart  v.  Duncan,  28  Am.  St.  Rep.  368. 

Judgement  is  Conclusive  as  to  matters  actually,  or  which  could  have 
been,  adjudicated,  p.  506. 

To  same  effect  in  Last  Chance  etc  Co.  v.  Heilbron,  86  Cal.  20,  as  to 
conflicting  water  rights. 

Action  is  Barred  by  prior  election  of  inconsistent  remedy,  p.  507. 
See  note  to  Fowler  v.  Bank,  10  Am.  St.  Rep.  494,  on  general  subject. 

Interest  is  not  Allowable  on  unliquidated  demand  arising  from  con- 
tract, p.  509. 

To  same  effect  in  Easterbrook  v.  Farquharson,  110  Cal.  317,  denying 
interest  under  facts,  and  construing  sections  3287,  3281,  and  1917,  Civil 
Code;  and  see  also  Ferrea  v.  Chabot,  121  Cal.  237,  disallowing  interest. 
Cited  also  in  Jacksonville  etc.  Co.  v.  Peninsular  etc.  Co.,  27  Fla.  123,  on 
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question  of  admissibility  of  certain  evidence  as  to  damages.  Note  cita- 
tions: Township  y.  Graver,  11  Am.  St.  Rep.  874,  on  general  subject; 
also  Railroad  Co.  v.  Marley,  13  Id.  488. 

72  Cal.  610-612.    LEZINSKT  ▼.  SUPERIOR  COURT. 

Refosal  to  Obey  Notary's  Subpoena  on  deposition  cannot  be  punished 
by  court  as  contempt,  p.  511. 

To  same  effect  in  In  re  Huron,  58  Kan.  167,  62  Am.  St.  Rep.  618, 
holding  unconstitutional  a  statute  permitting  notary  to  pimish  for  con- 
tempt. Note  citations:  De  Camp  v.  Archibald,  40  Am.  St.  Rep.  699, 
on  contempt  powers  of  notary.  Overruled  in  Bums  v.  Superior  Court, 
140  Cal.  8,  14,  but  see  dissenting  opinion,  page  16;  and  see,  also,  Crocker 
V.  Conery,  140  Cal.  215,  following  Bums'  case. 

72  CaL  513-517.    COLLINS  ▼.  ANGSLL. 

Supplementary  Proceedings. — Order  directing  debtor's  examination 
is  not  void  because  affidavit  notified  thertofore,  p.  514. 

Cited  in  High  v.  Bank,  95  Cal,  388,  29  Am.  St.  Rep.  123,  as  explaining 
Bryant  v.  Bank,  6  West  Coast  Rep.  540,  and  holding  proceedings  valid. 
Note  citations:  Lathrop  v.  Clapp,  100  Am.  Dec.  501,  506,  on  general 
subject;  p.  508,  as  to  order  after  examination;  also  Habenicht  v.  Lissak, 
12  Am.  St.  Rep.  69,  collecting  prior  cases. 

72  Cal.  517-520.    MERRIAH  v.  BOARD  OF  SUPERVISORS. 

Injunction  win  not  Lie  to  prevent  supervisors  from  auditing  alleged 
illegal  claims,  p.  518. 

To  same  effect  in  Stevens  v.  St.  Mary's  etc.  School,  144  HI.  361,  353, 
36  Am.  St.  Rep.  446,  447,  as  to  contemplated  illegal  contract.  Distin- 
guished in  Winn  v.  Shaw,  87  Cal.  636,  granting  writ  to  prevent  auditor 
from  drawing  warrant  for  invalid  claims;  Bradford  v.  San  Francisco, 
112  Cal.  541,  542,  granting  writ  to  prevent  incurring  of  indebtedness  be- 
yond provided  revenue;  Mock  v.  Santa  Rosa,  126  Cal.  343,  McBride  v. 
Newlin,  129  Cal.  37,  and  Johnston  v.  Sacramento  County,  137  Cal.  210, 
noted  under  Linden  v.  Case,  46  Cal.  171.  Note  citations:  McCord  v. 
Pike,  2  Am.  St.  Rep.  104,  on  railroad  aid. 

Auditor*!  Warrant  should  not  be  drawn  for  illegal  demand  although 
allowed  by  supervisors,  p.  519. 

To  same  effect  in  McFarland  v.  McCowen,  98  Cal.  331,  but  holding 
later  allowance  conclusive  as  tq  fact  of  rendition  of  services  asserted, 
in  absence  of  fraud;  Ventura  v.  Clay,  114  Cal.  246,  holding  treasurer 
liable  on  bond  for  unlawful  payment  of  claims  illegal  on  face;  Walton 
V.  McPhetridge,  120  Cal.  444,  denying  mandamus  to  compel  issuance 
under  such  facts;  Bingham  Co.  v.  First  Nat.  Bank,  122  Fed.  22,  under 
Idaho  statute,  county  warrants  must  specify  when  claim  accrued. 
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72  Cal.  520-523.     HEDGES  v.  DAM. 

Defendant  after  Filing  Demurrer  and  before  trial  of  issueB  thereon 
may,  as  of  course,  file  amended  demurrer,  p.  621. 

Approved  in  Kelly  v.  Leachman,  3  Idaho,  633,  following  rule. 

Complaint  Against  Supervisors  for  illegal  allowance  and  payment  of 
claims  must  state  their  nature,  p.  522. 

To  same  effect  in  Ventura  v.  Clay,  114  Cal.  246,  sustaining  like  com- 
plaint on  treasurer's  bond.  Distinguished  in  commissioner's  opinion  in 
People  V.  District,  121  Cal.  626,  holding  specific  allegations  of  defects  of 
formation  of  corporation  unudceaRary  in  quo  warranto. 

72  Cal.  623-527.    BROWN  v,  CENTRAL  PACIFIC  ETC.  CO. 

Fellow  Servants  include  brakeman  and  conductor,  p.  525. 

To  same  effect  in  Fagundes  v.  Railroad  Co.,  79  Cal.  99,  102,  as  to  con- 
ductor and  track-walker  and  railroad  laborer;  Congrave  v.  Railroad 
Co.,  88  Cal.  368,  369,  371  (cited  in  Daves  v.  Southern  Pac.  Co.,  98  Cal. 
23,  35  Am.  St.  Rep.  136),  as  to  conductor  and  brakeman;  Stevens  v. 
Railroad  Co.,  100  Cal.  567,  as  to  steamboat  engineer  and  fireman;  Ell  v. 
Railroad  Co.,  1  N.  Dak.  349,  26  Am.  St.  Rep.  629  (where  miscited  as 
Baughman  v.  Superior  Court,  72  Cal.  573)  as  to  foreman  and  laborer; 
and  Atchison  etc.  Co.,  v.  Martin,  7.  N.  Mex.  169  (under  similar  miscita- 
tion),  as  to  section  hand  and  trainmen.  Note  citations:  McMaster 
V.  Railroad  Co.,  7  Am.  St.  Rep.  657,  on  general  subject;  Mast  v.  Kern, 
75  Am.  St.  Rep.  610,  on  vice-principals. 

72  Cal.  528-534.    THOMPSON  v.  SPRAY. 

Mining  Claim  may  be  relocated  by  original  locators,  p.  529. 

To  same  effect  in  Richards  v.  Wolfling,  98  Cal.  198,  holding  such  re- 
location shown;  Empire  State  etc.  Min.  etc.  Co.  v.  Bunker  Hill  Min.  etc. 
Co.,  131  Fed.  604,  amended  location  made  because  of  error  as  to  course 
of  vein  when  original  location  made,  in  consequence  of  which  original 
side  lines  became  end  lines,  is  not  an  abandonment  of  rights  under 
original  location  where  new  location  notice  expressly  so  states;  Tono- 
pah  and  Salt  Lake  Min  Co.  v.  Tonopah  M.  Co.,  125  Fed.  395,  397,  under 
Nevada  statute  amended  location  is  as  effective  to  define  boundaries  of 
claim  as  an  original  location,  and  fact  that  certificate  contains  addi- 
tional names  does  not  invalidate  it. 

Notice  of  Location  need  not  be  recorded  unless  prescribed  by  local  cus- 
tom, p.  533. 

To  same  effect  in  Souter  v.  Maguire,  78  Cal.  545,  holding  location  valid 
in  other  respects;  Carter  v.  Baci^alupi,  83  Cal.  188.  construing  local  reg- 
ulation; Anthony  v.  Jillson,  83  Cal.  293,  holding  recording  useless  when 
not  required;  Moore  v.  Hamerstag,  109  Cal.  124,  further  discussing  effect 
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of  location  in  another's  name;  Uinta  Tunnel  Min.  &  T.  Go.  t.  Creede  etc. 
M.  Co.,  119  Fed.  170,  certificates  of  location  of  mining  claims  are  not 
conclusive  evidence  of  facts  recited  therein  against  parties  who  claim 
adversely. 

Notice  of  Location  may  be  recorded  before  posting,  p.  533. 

Cited  in  Erwin  v.  Perego,  93  Fed.  612  (quoted  in  Nevada  etc.  Co.  v. 
Home  etc.  Co.,  98  Fed.  678,  and  Cosmos  etc.  Co.  v.  Gray  Eagle  etc.  Co., 
112  Fed.  15),  as  to  order  of  discovery  and  marking  boundaries;  Miller 
V.  Chrisman,  140  Cal.  448  (quoted  in  Weed  v.  Snook,  144  Gal.  443),  noted 
under  English  v.  Johnson,  17  Cal.  106. 

Mining  Location  is  not  void  in  toto  because  of  mistake  in  including 
too  much  ground,  p.  633. 

To  same  effect  in  Sherman  v.  Wrinkle,  121  Gal.  509,  holding  it  void 
only  as  to  excess;  and  on  same  point  Hansen  v.  Fletcher,  10  Utah,  273; 
Stephens  v.  Wood,  39  Or.  447,  arguendo. 

Mining  Claim. — Complaint  in  action  to  quiet  title  to  need  not  allege 
citizenship,  p.  534. 

To  same  effect  in  Moritz  v.  Lavelle,  77  Cal.  12,  11  Am.  St.  Rep.  231, 
as  to  action  to  enforce  trust  as  to  claim. 

Allegation  of  Ownership  in  action  to  quiet  title  is  one  of  ultimate 
fact,  p.  534. 

To  same  effect  in  Souter  v.  Maguire,  78  Cal.  544,  as  to  like  action. 

72  Cal.  535-540.    HEGARB  v.  CALIFORNIA  INSURANCE  CO. 

Rehearing  in  Bank  cannot  be  granted  of  cause  decided  in  bank,  p.  640. 

Distinguished  in  In  re  Jessup,  81  Cal.  472,  granting  such  rehearing, 
but  see  dissenting  opinion,  p.  477.  485. 

72  Cal.  540-544.    LINDSAY  y.  STEWART. 
Counterclaim  may  include  cause  of  action  on  open  account,  p.  643. 

To  same  effect  in  Steele  v.  Sellman,  79  Md.  8,  sustaining  right  to  set- 
off pleaded.  Note  citations:  Enter  v.  Quesse,  14  Am.  St.  Rep.  896,  on 
general  subject. 

72  Cal.  544-548.    WISE  v.  WILLIAMS.    S.  G.  88  Gal.  30,  32. 

Partnership. — Complaint  need  not  allege  existence  in  caption  where 
allegations  in  body  thereof  are  clear,  p.  545. 

Cited  in  Fruit  etc.  Go.  v.  Fresno  etc.  Co.,  94  Fed.  847,  holding  com- 
plaint sufficient  under  Equity  Rule  20. 

Fact  of  Partnership  cannot  be  disputed  by  persons  dealing  with  him 
as  such»  p.  546. 
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See  note  to  Fletcher  v.  Pullen,  14  Am.  St.  Rep.  362,  on  general  sub- 
ject. 

Distinguished  in  Frazier  v.  Murphy,  133  Cal.  96-98,  where  individual 
conducted  business  under  firm  name,  as  to  presentation  of  probate  claim 
against  him. 

Complaint  Against  Administrator  need  not  allege  facts  showing  ap- 
pointment, p.  547. 

To  same  effect  in  Eirsch  v.  Derby,  96  Cal.  604,  sustaining  allegations 
of  probate  and  executorship.  Cited  in  Lasar  y.  Johnson,  125  CaL  655, 
noted  under  Spear  v.  Ward,  20  Cal.  659. 

Mortgage  Claim  Against  Homestead  must  be  presented  against  es- 
tate, p.  547. 

To  same  effect  in  Bollinger  y.  Manning,  79  Cal.  11,  although  fore- 
closure suit  begun  before  mortgagor's  death.  Cited  in  Bank  y.  Steph- 
ens, 144  Cal.  603,  noted  under  Camp  y.  Grider,  62  Cal.  20. 

Statute  of  Limitations  does  not  run  against  claim  against  decedent 
after  presentation  and  allowance,  p.  548. 

To  same  effect  in  Moran  y.  Gardemeyer,  82  CaL  100,  as  to  mortgage 
claim. 

Statute  of  Limitations  cannot  be  pleaded  by  demurrer  unless  bar  ap- 
pears on  face  of  complaint,  p.  648.' 

To  same  effect  in  Pleasant  y.  Samuels,  114  Cal.  38,  holding  demurrer 
improper.  Cited  in  McFarland  y.  Holcomb,  123  CaL  87,  as  to  demurrer 
for  uncertainty  as  to  whether  any  portion  of  claim  was  barred;  Lloyd 
y.  Dayis,  123  Cal.  350,  holding  demurrer  properly  oyemiled. 

72  Cal.  549-562.    IN  RS  SULLENBSRGER. 

Noyation  must  be  proved  by  distinct  agreement  to  that  effect,  p.  661. 
To  same  effect  in  Osbum  v.  Dolan,  7  Wash.  64,  holding  proof  insuf- 
ficent. 

Probate  Claim  cannot  be  amended  in  substance  after  expiration  of 
time  for  presentation,  p.  561. 

Cited  in  Etcbas  v.  Orena,  127  Cal.  593,  noted  under  Aguirre  v.  Packard, 
14  Cal.  172;  Estate  of  Turner,  128  Cal.  393,  holding  amendment  properly 
denied;  Kirman  v.  Powning,  25  Nev.  396,  but  allowing  amendment  by 
attaching  exhibits  inadvertently  omitted. 

Allowance  by  Judge  of  Claim  against  an  estate  made  on  ex  parte  ap- 
plication may  be  set  aside  without  notice  to  claimant,  p.  552. 

Approved  in  In  re  Barker's  Estate,  26  Mont.  283,  where  court,  on 
settling  administrator's  accoimt,  disallowed  two  items  and  directed  him 
to  deliver  certain  stock  to  special  administrator,  they  are  several  and 
distinct  orders  for  purposes  of  appeaL 


S565  Notes  on  California  Reports.  72  Cal.  553-665 

72  Cal.  553-554.    WINTERS  Y.  PEARSON. 

Affidavit  for  Attachment  is  defective  when  allegations  as  to  security 
of  debt  are  in  alternative,  p.  553.  See  note  to  Bunneman  v.  Wagner,  8 
Am.  St.  Rep.  310,  on  general  subject. 

Affidavit  for  Attachment  is  not  amendable  <m  motion  to  discharge 
writ  for  improper  issuance,  p.  564. 

To  same  effect  in  Tibbet  v.  Tom  Sue,  122  Cal.  209,  as  to  amendment 
of  undertaking  thereon;  Freer  v.  White,  91  Mich.  76,  construing  local 
statute.  Note  citations:  Bunneman  v.  Wagner,  8  Am.  St.  Rep.  311, 
on  general  subject. 

72  Cal.  555-556.    6ASSBN  v.  BOWER. 

Error  in  Overruling  Demurrer  for  ambiguity  is  not  reversible  error 
when  substantial  rights  of  parties  not  affected,  p.  537. 

To  same  effect  in  Alexander  v.  Central  etc.  Co.,  104  CaL  637,  further 
holding  complaint  not  bad  for  imcertainty.  Hawley  etc.  Co.  v.  Brown- 
stone,  123  Cal.  646,  noted  under  Salmon  v.  Wilson,  41  Cal.  595;  Schwind 
V.  Hall,  129  Cal.  43,  hoI(fing  defendant  not  prejudiced  by  such  order. 

72  Cal.  556-562.    CONNOR  v.  STANLEY.    1  Am.  St.  Rep.  84,  note  88. 
Insanity. — ^Belief  in  spiritualism  is  not  per  se,  p.  658. 

See  notes  to  People  v.  Hubert,  63  Am.  St.  Rep.  94,  and  Orchardson  v. 
Cofield,  63  Id.  229,  on  general  subject. 

Transactions  under  Relation  of  Personal  Confidence  are  presumptively 
made  under  undue  influence,  p.  559. 

To  same  effect  in  Ross  v.  Conway,  92  Cal.  637,  as  to  deeds  by  dying 
person  for  benefit  of  her  priest  and  his  church;  Corporation  of  Latter- 
Day  Saints  v.  Watson,  25  Utah,  52,  dealings  by  spiritual  adviser  with 
one  who  is  without  independent  advice  and  is  about  to  die,  by  which 
spiritual  adviser  receives  advantage,  will  be  set  aside,  though  benefit 
accrues  to  some  other  person  who  may  become  beneficiary  through  such 
influence.  Note  citations:  Gay  v.  Gillilam,  1  Am.  St.  Rep.  720,  on 
general  subject;  also  Richmond's  Appeal,  21  Id.  101,  103,,  and  In  re 
Hess's  Will,  31  Id.  682;  People  v.  Hubert,  63  Id.  94,  on  undue  influence 
through  spiritualism. 

72  Cal.  562-565.    ALLISON  ▼.  THOMAS;  1  Am.  St.  Rep.  89. 

Misnomer  of  Defendant  by  omission  of  middle  initial  does  not  affect 
validity  of  judgment,  563. 

To  same  effect  in  Johnson  v.  Hess,  126  Ind.  312,  as  to  grantor  in  deed. 
Note  citations:  Enewolf  v.  Olsen,  42  Am.  St.  Rep.  561;  State  v.  Hig* 
gins,  51  Id.  492,  and  Beattie  v.  Bank,  66  Id.  323,  on  general  subject. 
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Return  of  Sendee  of  Summons  is  amendable  after  default  judgment 
and  execution  sale,  if  no  intervening  rights  affected,  p.  564. 

To  same  effect  in  In  re  Kewman,  75  Cal.  220,  7  Am.  St.  Rep.  150,  as 
to  affidavit  of  service  by  publication  in  divorce  suit;  Hibemia  etc.  So- 
ciety V.  Matthai,  116  Gal.  426,  when  copies  substituted  for  lost  originals 
of  summons  and  affidavit.  Note  citations:  Railroad  Co.  v.  Ashby,  19 
Am.  St.  Rep.  901,  on  general  subject;  also  Reinhart  v.  Lugo,  21  Am. 
St.  Rep.  57  (cited  in  Herman  v.  Santee,  103  Cal.  524,  42  Am.  St.  Rep. 
148,  and  see  note,  p.  149,  and  note  to  Furman  ▼.  Furman,  60  Am.  St. 
Rep.  647). 

Quitclaim  Deed  conyeys  only  present  title  of  grantor,  p.  564 

To  same  effect  in  Mortgage  Co.  v.  Hutchinson,  19  Oreg.  347,  holding 
grantee  not  a  ''purchaser"  under  local  recording  act;  Rosenbaum  v. 
Foss,  7  S.  Dak.  92,  as  to  conveyance  of  personalty.  Note  citations: 
Ward  V.  Dougherty,  7  Am.  St.  Rep.  155,  on  general  subject;  also  Eoff  y. 
Irvine,  32  Id.  614;  Reynolds  v.  Shaver,  43  Id.  38. 

72  Cal.  568-571.    MONROE  ▼.  FOHL. 

Note — ^Application  of  Payment. — ^Payment  made  in  excess  of  interest 
will  be  applied  to  principal,  p.  569. 

Cited  in  Continental  etc  Assn.  v.  WiUon,  144  CaL  782,  but  held  in- 
applicable. 

Notes. — ^Allegation  that  plaintiff  was  holder  is  merely  conclusion  and 
denial  raises  no  issue,  p.  570. 

To  same  effect  in  Curtin  v.  Kowalsky,  145  Cal.  433,  applying  rule  in 
action  by  assignee  on  judgment;  Bank  v.  Boyd,  99  Cal.  606,  as  to  alle- 
gations of  ownership  of  note;  Clemens  ▼.  Luce,  101  CaL  436,  further 
cited  below. 

Counsel  Fees  on  Foreclosure  is  mere  incident  to  cause  of  action,  p.  571. 

To  same  effect  in  Rapp  y.  Gold  Co.,  74  Cal.  535,  discussing  allowance 
of  fees  in  mechanic's  lien  suit;  Thrasher  y.  Moran,  146  Cal.  685,  where 
complaint  prayed  judgment  for  principal  sum  due,  with  interest  from 
date  of  note  and  that  property  be  sold  and  proceeds  applied  to  amount 
found  due,  "with  interest,  costs  and  counsel  fees"  decree  providing  for 
payment  from  proceeds  of  sale  of  smaller  attorney's  fee  than  that  stip- 
ulated, is  proper. 

Counsel  Fee  on  Foreclosure  is  to  be  fixed  by  judge  at  discretion  but 
not  exceeding  amount  stipulated  in  mortgage,  p.  571. 

To  same  effect  in  Bank  v.  Holt,  87  Cal.  161,  holding  allegation  as  to 
reasonable  fee  unnecessary  in  complaint;  and  on  same  point.  White  y. 
Allatt,  87  Cal.  248  (but  see  these  cases  distinguished,  Prescott  v.  Grady, 
91  Cal.  522,  holding  such  allegation  necessary^  in  suit  on  note  stipulat- 
ing for  fees  on  default) ;  Clemens  v.  Luce,  101  CaL  437,  denying  allow- 
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ance  when  not  provided  by  mortgage;  Woodward  ▼.  Brown,  119  Oal. 
809,  63  Am.  St.  Rep.  129,  holding  evidence  of  value  of  services  unneces- 
sary; Hotaling  v.  Monteith,  128  Cal.  557,  558,  holding  fees  allowable 
without  evidence  as  to  value  of  services;  Jjammon  v.  Austin,  6  Wash. 
200,  denying  such  fees  under  terms  of  mortgage  when  no  sale  made. 

72  Gal.  572-576.    BAUGHMAK  y.  'SUPERIOR  COURT. 

Receiyer  may  be  Discharged,  notwithstanding  prior  appeal  from  judg- 
ment, p.  573. 

Distinguished  in  Havenm?yer  v.  Superior  Court,  84  Cal.  382,  18  Am. 
St.  Rep.  227  (and  see  p.  361),  holding  powers  of  receiver  appointed  after 
Judgment  suspended  by  appeal  therefrom;  Broder  v.  Conklin,  121  Cal. 
291,  sustaining  order  after  appeal  as  to  disposition  of  funds  paid  in  by 
receiver. 

General  Citation.— <3ratis  y.  Kansas  City  etc.  Ry.  Co.  153  Mo.  406. 

Note.— Case  is  miscited  at  1  N.  Dak.  849,  26  Am.  St.  Rep.  629,  and  at 
7  N.  Mex.  169,  for  72  CaL  523. 

72  Gal.  676-677.    IN  RE  POTEN. 

Probate  Appeal  does  not  lie  from  order  refusing  to  compel  clerk  to 
pay  over  moneys,  p.  677. 

To  same  effect  in  In  re  Ohm,  82  Gal.  162,  as  to  order  compelling  ad- 
ministratrix to  allow  use  of  name  by  creditor  in  suit.  Note  citations: 
Davie  v.  Davie,  20  Am.  St.  Rep.  174,  on  appealable  orders. 

72  Cal.  677-678.    IN  RE  ROSE.    S.  C.  80  Cal.  166,  171. 

Probate  Appeal  is  premature  if  taken  before  entry  of  order  in  minute 
book,  p.  578. 

To  same  effect  in  S.  C.  80  Cal.  168,  holding  time  to  appeal  to  run  such 
entry;  Estate  of  Pearsons,  119  CaL  28,  as  to  appeal  from  decree  of  dis- 
tribution; concurring  opinion  in  Estate  of  More,  143  Cal.  500,  noted 
under  MclAUghlin  v.  Doherty,  54  Gal.  519.  Note  citations:  Davie  v. 
Davie,  20  Am.  St.  Rep.  174,  on  appealable  orders. 

72  Cal.  582-585.    PEOPLE  v.  ECKMAN. 

General  Objection  to  Evidence  must  be  disregarded,  p.  583. 

To  same  effect  in  People  v.  Louie  Foo,  112  Gal.  22,  as  to  objection 
to  identincation  of  weapon. 

Confession  ia  Admissible^  although  made  under  expectation  that  pun- 
ishment will  be  lessened  by  plea  of  guilty,  p.  583.  See  note  to  Crowder 
V.  State,  19  Am.  St.  Rep.  815,  on  general  subject. 

Evidence. — Good  Character  cannot  be  shown  by  statement  in  certif- 
ieat«  of  discharge  from  army,  p.  584. 
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To  same  effect  in  Jones  v.  Duchow,  87  Cal.  113,  as  to  letter  of  recom- 
mendation. 

Instructions  on  Circumstantial  Evidence  held  proper,  p.  584. 

To  same  effect  in  People  y.  Ward,  105  Cal.  342,  holding  instruction 
properly  refused. 

72  Cal.  585-591.    RAYNOR  y.  MIlfTZER. 

Statute  of  Limitations. — ^Liability  includes  cases  of  tort,  p.  590. 

Cited  in  Lowe  v.  Ozmun,  137  Cal.  258,  noted  under  Filer  y.  S.  P.  B. 
R.  Co.,  52  Oal.  42. 

72  Cal.  591-598.    KEARNEY  Y.  KEARNEY. 

Probate  Homestead  Proceedings  are  in  nature  of  proceedings  in  rem, 
p.  595. 

To  same  etlect  in  Fealey  y.  Fealey,  104  Cal.  360,  43  Am.  St.  Rep.  115, 
discussing  grounds  ot  annulment;  and  see  Phelan  v.  Smith,  100  CaL  171, 
cited  below;  State  y.  O'Day,  41  Or.  502,  state,  when  in  pursuit  of  es- 
cheated property,  is  bound  by  proceedings  in  court  determining  heirship. 

Decree  Establishing  Probate  Homestead  is  not  Yoid  for  want  of  notice 
to  heirs  where  no  fraud  shown,  p.  596. 

To  same  effect  in  Gruwell  y.  Seyboldt,  82  Cal.  11,  holding  right  to  va- 
cate decree  lost  by  failure  to  appeal;  Qaylord  y.  Place,  98  Cal.  480,  as 
to  ex  parte  insolvency  homestead  decree;  Phelan  v.  Smith,  100  Cal.  171, 
on  point  that  such  proceedings  are  valid  against  collateral  attack,  im- 
less  errors  render  same  absolutely  void;  Hanley  v.  Hanley,  114  CaL 
694,  further  holding  fraud  not  shown  by  facts.  Distingiiished  in  Saddle- 
mire  V.  Stockton  etc  Soc,  144  Cal.  654,  holding  decree  attackable  col- 
laterally. 

Probate  Homestead  should  not  exceed  five  thousand  dollars  in  value, 
p.  596. 
Overruled  as  dictum  in  In  re  Walkerly,  81  Cal.  580,  581. 

72  Cal.  598-609.    ALHAMBRA  ETC.  CO.  ▼.  RICHARDSON,    a  0.  95 
CaL  490,  491. 

Prescription  may  be  pleaded  by  reference  to  code  section,  p.  600. 

Cited  in  Nicholson  v.  Tarpey,  124  CaL  449,  noted  under  Hagely  v. 
Hagely,  68  Cal.  348;  Churchill  v.  Louie,  135  CaL  610,  but  holding  pre- 
scriptive right  insufficiently  pleaded. 

Finding  of  Probative  Facts  is  sufficient  when  ultimate  fact  necessar- 
ily results  therefrom,  p.  601. 

To  same  effect  in  Souter  v.  Maguire,  78  CaL  646,  as  to  facts  of  own- 
ership; Bull  Y.  Bray,  89  CaL  293,  but  holding  that  ultimate  fact  must 
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ineTitably  follow  from  probatiye;  Mott  ▼.  Ewing,  90  Cal.  236,  as  to 
prescription  on  use  of  water;  Churchill  y.  Baumann,  96  Cal.  645,  on 
point  that  finding  of  facta  inconsistent  with  allegations  is  sufficient  find- 
ing against  their  truth;  McCraj  v.  Burr,  126  Cal.  638,  noted  under  Gov- 
eny  v.  Hale,  49  Cal.  662.  Railway  Co.  y.  Dunleayy,  129  111.  142,  dis- 
cussing amendment  of  special  issue. 

Findings  aa  to  Prescription  on  right  to  diyert  water  held  sufficient, 
p.  603. 

To  same  effect  in  Oneto  y.  Restano,  78  CaL  376,  but  holding  findings 
of  probative  facts  insufficient;  Gallahcr  v.  Water  Co.,  101  Cal.  244,  sus- 
taining findings  on  like  issue;  Ready  v.  McDonald,  128  Cal.  666,  79  Am. 
St.  Rep.  78,  noted  under  Clary  y.  Hazlett,  67  Cal.  289;  Churchill  v. 
Louie,  136  Cal.  611,  but  holding  prescription  insufficiently  pleaded. 
Note  citations:  Alta  etc  Co.  y.  Hancock,  20  Am.  St.  Rep.  226,  on  nature 
of  riparian  rights. 

Findings  are  to  be  construed  together,  p.  604. 

To  same  effect  in  Mott  y.  Ewing,  90  Cal.  235,  further  cited  aboye. 

Findings  aa  to  Prescription  on  water  rights  must  show  quantity  of 
water  to  be  allowed,  p.  604. 

To  same  effect  in  Riyerside  etc.  Co.  y.  Sargent,  112  CaL  233,  holding 
findings  insufficient. 

Findings  should  be  reconciled  and  so  construed  as  to  ayoid  conflict, 
p.  606. 

To  same  effect  in  Schultz  y.  McLean,  93  CaL  348,  sustaining  find- 
ings; Heaton-Hobson  etc.  Offices  v.  Arper,  146  Cal.  285,  applying  rule 
in  action  for  attorney's  fees;  Gates  y.  Railway  Co.,  2  S.  Dak.  433,  as  to 
conflict  between  general  yerdict  and  special  flndings. 

Srrora  in  Form  of  Verdict  are  waived  if  not  objected  to  before  it  was 
receiyed  and  recorded,  p.  609. 

To  same  effect  in  Taylor  y.  Parenteau,  23  Colo.  371,  holding  waiver 
shown  under  facts. 

72  CaL  609-623.    PEOPLE  t.  KSRNAGHAH. 

Inatmctions  aie  Sufficient  if  correct  when  taken  as  entirety,  p.  610. 

To  same  effect  in  People  v.  Gibson,  106  Cal.  475,  sustaining  charge  in 
muider  case;  State  y.  Bartmess,  33  Or.  126,  noted  under  Peq[>le  y.  Doy- 
ell,  48  CaL  85. 

Reasonable   Doubt— Inatmctions  held  sufficient,  p.  610. 

Cited  in  People  y.  Chun  Heong,  86  Cal.  332,  criticising  but  sustaining 
instructions  on  subject;  People  y.  Paulsell,  116  CaL  10,  reversing  judg- 
ment for  errors  in  instructions. 

lajanity. — ^Inatructiona  on  as  defense,  sustained,  p.  614. 
Notes  Cal.  Rep.— 224 
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Cited  in  People  v.  Travers,  88  CaL  239  (cited  in  People  v.  McNulty, 
98  Cal.  443),  sustaining  instructions  on  subject;  People  v.  Ward,  105 
Cal.  343,  on  point  that  theory  of  reasonable  doubt  has  no  application 
to  such  defense. 

72  Cal.  623-630.    PEOPLE  ▼.  LEE  SASE  BO. 

Dying  Declarations  are  statements  made  under  sense  of  impending 
death,  p.  625.  See  note  to  State  v.  Fumey,  13  Am.  St.  Rep.  268,  on 
general  subject. 

Reasonable  Doubt. — ^Instructions  criticised,  but  sustained,  p.  626. 

Cited  in  People  v.  Chung  Heong,  86  Cal.  332,  and  People  v.  Paulsell, 
115  Cal.  11;  cited  under  People  v.  Kemaghan,  supra.  Note  citations: 
State  y.  Hickam,  6  Am.  St.  Rep.  61,  on  general  subject;  Burt  y.  State, 
48  Am.  St.  Rep.  673,  on  misleading  instructions. 

Instructions  assuming  fact  as  proyen  are  proper  when  eyidence  is  not 
conflicting  thereon,  p.  627. 

Cited  in  People  y.  Putnam,  129  CaL  263,  and  People  y.  Allen,  144  OaL 
301,  noted  under  People  y.  Messersmith,  61  Cal.  249. 

Defendant  must  proye  alibi  by  preponderance  of  eyidence^  p.  628. 

To  same  effect  in  Daly  y.  Melendy,  32  Neb.  867,  sustaining  instruc- 
tions; State  V.  McGarry,  111  Iowa,  711,  noted  under  People  y.  Fong  Ah 
Sing,  64  Cal.  263. 

Misconduct  of  Judge  at  trial  is  not  reyersible  error  unless  clearly  hos- 
tile to  defendant,  p.  629. 

To  same  effect  in  People  y.  Goldenson,  76  CaL  353,  holding  no  palpa- 
ble abuse  of  power  showa* 
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73  Gal.  1-2.    PEOPLE  y.  BITANCOURT.    8.  G.  74  GaL  180. 

78  Gal  3-6.    LUGO  t.  BROWN.    2  Am.  St.  Rep.  772. 

.  Injnnctioii  will  not  Lie  against  default  justice's  judgment  raid  on 
face,  p.  6. 

To  same  effect  in  Missouri  etc.  Go.  v.  Hoereth,  144  Mo.  149,  denying 
injunction  where  court  had  no  jurisdiction;  Baer  v.  Higson,  26  Utah, 
84,  refusing  to  set  aside  foreclosure  proceedings  and  declare  mortgage 
yoid  where  judgment  taken  by  default  after  publication  of  summons 
and  actual  notice  of  suit,  and  defendant  made  no  effort  by  motion  to 
set  aside  default;  Hockaday  v.  Jones,  8  Okla.  163.  Note  citations: 
Railway  Go.  v.  Wells,  64  Am.  8t.  Rep.  230,  249,  on  relief  in  equity 
against  judgments. 

73  Gal.  7-9.    PEOPLE  y.  MONTEITH. 

Information  is  Sufficient  although  clerical  error  appears  therein,  p.  7. 

To  same  effect  in  People  y.  Fine,  77  Gal.  149,  sustaining  information 
for  assault  with  deadly  weapon  with  intent  to  murder.  Note  citations: 
Railway  Go.  y.  James,  16  Am.  St.  Rep.  753,  on  insignificant  errors. 

Expert  Eyidence. — ^Nonexpert  witness  may  testify  as  to  defendant's 
apparent  sobriety,  p.  9. 

To  same  effect  in  San  Diego  etc.  Go.  y.  Neale,  78  Gal.  77,  as  to  market 
yalne  of  land;  Ellen  y.  Lewison,  88  Gal.  260,  but  rejecting  eyidence,  un- 
der facts,  as  to  whether  act  was  yoluntary;  People  y.  Sehom,  116  Gal. 
611,  as  to  fact  that  defendant  had  apparently  been  drinking;  People  y. 
Hill,  123  Gal.  51,  holding  such  evidence  competent. 

Variance. — ^Larceny  of  "gelding"  may  be  shown  under  ir.  formation  for 
stealing  "hone"  p.  9. 

To  same  effect  in  State  y.  Gooch,  60  Ark.  220,  when  mare  was  stolen. 

73  Gal.  13-17.    WARD  y.  MATTHEWS.    S.  G.  80  Gal.  343,  345. 

Statute  of  Frauds  does  not  apply  to  contract  to  be  performed  within 
year,  although  afterwards  extended  during  that  time,  p.   16. 
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Cited  in  Tenney  ▼.  Simpson,  37  Kan.  365,  on  point  that  resulting  trust 
can  be  established  by  parol. 

73  Cal.  17-21.    PICO  ▼.  WARNER.    8.  C.  See  Harvey  ▼.  Barker,  126 
Cal.  262,  270. 

73  Gal.  21-25.    DOE  ▼.  TYLER. 

Mining  Location  is  not  invalidated  where  marking  monuments  placed 
on  adjoining  claim  by  mistake,  p.  22. 

CSted  in  Kern  Oil  Co.  v.  Crawford,  143  Cal.  301,  noted  under  Duryea  v. 
Boucher,  67  Cal.  141;  Mining  Co.  v.  Mining  Co.  7  Mont.  359,  where  all 
comer  stakes  were  those  set  for  adjoining  claims;  Perigo  v.  Erwin,  85 
Fed.  Rep.  906,  where  no  intent  existed  to  locate  part  of  such  other  claim; 
and  see  Sherman  v.  Wrinkle,  121  Cal.  509,  and  Hansen  v.  Fletchei,  10 
Utah,  273,  cited  under  Thompson  v.  Spray,  72  Cal.  528. 

73  Cal.  25-26.    MURDOCE  v.  CLARKE. 

Service  by  Mail  is  insufficient  where  deposit  made  in  place  other  thaA 
that  of  serving  attorney's  office  or  residence,  p.  26. 

Overruled  in  Luck  v.  Luck,  83  CaL  576,  sustaining  such  service. 

73  Cal.  26-28.    STEPHENS  v.  DOE. 
Fellow  Servants  include  foreman  and  laborer  in  mine,  p.  28. 

To  same  effect  in  Fagandes  v.  Railroad  Co.,  79  Cal.  99,  as  to  railroad 
laborer,  trackwalker  and  conductor;  Congrave  v.  Railroad  Co.,  88  Cal. 
369  (cited  in  Daves  v.  S.  P.  Co.,  98  Cal.  23,  35  Am.  St.  Rep.  136),  as  to 
conductor  and  brakeman;  Stevens  v.  Railroad  Co.,  100  Cal.  567,  as  to 
oiler  and  engineer  on  ferryboat;  Cited  in  Donovan  v.  Ferris,  128  Gal. 
53,  79  Am.  St.  Rep.  28,  as  to  foreman  and  quarryman.  Note  citations: 
McMaster  v.  Railroad  Co.,  7  Am.  St.  Rep.  657,  and  Mast  v.  Kern,  76 
Am.  St.  Rep.  628. 

73  Cal.  29-42.    GREEN  v.  STATE  OF  qALIFORNIA. 

State  is  not  Liable  for  consequential  damages  caused  by  construction 
of  public  works,  as  being  a  ''taking"  for  public  use,  p.  34,  42. 

To  same  effect  in  Lamb  v.  Reclamation  District,  73  Cal.  133,  2  Am. 
St.  Rep.  781  (but  see  concurring  opinion,  pp.  135  and  783,  respectively), 
as  to  overflow  caused  by  reclamation  levee;  De  Baker  v.  Railway  Co., 
106  Cal.  285,  46  Am.  St.  Rep.  253,  as  to  increase  of  flood  waters  from 
levee  built  to  prevent  overflow;  Melvin  v.  State,  121  Cal.  23,  as  to  ac- 
cident from  breaking  of  seats  erected  on  fair  grounds  by  officers  of  state 
agricultural  society;  Billings  v.  State,  27  Wash.  293,  state  is  not  liable 
for  damage  caused  by  delay  of  land  commissioner  in  issuing  to  appli- 
cant for  purchase  of  public  land  the  contract  to  which  he  is  entitled 
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under  the  law.  Note  citations:  Gerrish  y.  Cloiigh,  07  Am.  Dec.  668, 
on  liability  for  erection  of  dams,  etc.;  Railway  Co.  y.  Hall,  22  Am.  St. 
Rep.  50,  on  eminent  domain. 

Liability  of  State  is  to  be  determined  by  rules  applicable  to  priYate 
litigants,  p.  32. 

To  same  effect  in  Jewell  etc.  Co.  y.  State,  8  S.  Dak.  533,  construing 
appropriation  act;  Harris  y.  State,  9  S.  Dak.  456,  holding  state  not  liable 
under  complaint  discussed.  Fristoe  y.  Blum,  92  Tex.  80,  as  to  liability 
on  contracts  for  sale  of  school  lands. 

Act  of  1885  Authorizing  Action  against  state  for  damages  caused  by 
canal  was  not  an  admission  by  state  of  its  liability,  p.  33. 

Distinguished  in  Billings  y.  State,  27  Wash.  295,  state  is  not  liable 
for  damage  caused  by  delay  of  land  ccmimissioner  in  issuing  to  appli- 
cant for  purchase  of  public  land,  the  contract  to  which  he  is  entitled 
under  the  law. 

General  Citation. — ^Tenney  y.  Simpson,  37  Kan.  365. 

73  Cal.  43-51.    CADWALADER  y.  NASH. 

Taxation. — ^Assessment  according  to  return  of  owner  is  saffident, 
p.  60. 

To  same  effect  in  Dear  y.  Vamum,  80  Cal.  89,  as  to  alleged  indefinite- 
ness  of  description;  Ward  y.  Commissioners,  12  Mont.  36,  as  to  lump- 
ing assessment,  and  presuming  (as  in  last  case)  description  adopted  to 
haYe  been  that  furnished  by  owner. 

Tax  Deed. — ^Description  by  reference  to  nonofficial  map  is  Yoid  where 
map  not  clearly  identified  therein,  p.  45. 

To  same  effect  in  McCullough  y.  Olds,  108  Cal.  633,  but  holding  ref- 
erence sufficient  to  map  deposited  with  recorder.  Note  citations:  Lewis 
Y.  Seibles,  7  Am.  St.  Rep.  650,  on  general  subject. 

Cited  in  Klumpke  y.  Baker,  131  Cal.  83,  but  sustaining  assessment 
under  subdivision  3,  section  3660,  Political  Code;  Miller  y.  Williams,  135 
CkL  186,  noted  under  Keane  y.  CannoYan,  21  CaL  291. 

73  Cal.  64-68.    HOGUE  y.  FANNING. 

Mandamus  will  He  to  compel  issuance  of  execution,  when  ministerial, 
p.  58. 

To  same  effect  in  Hayward  y.  Pimental,  107  Cal.  390,  where  former 
writ  erroneously  quashed. 

78  Cal.  61-68.    TTJBBS  y.  WILHOIT.    S.  C.  see  WltHOIT  Y.  TUBES, 
83  Oil.  279,  283,  284. 
Swamp  Land  Grant  operated  as  transfer  in  praesenti,  p.  63. 
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To  same  effect  in  Shanklin  y.  McNamara,  87  Cal.  375,  but  holding  such 
grrant  not  to  include  swamp  lands  within  Mexican  grants;  McCabe  y. 
Goodwin,  106  Cal.  488,  further  holding  as  to  sales  thereunder  by  state. 

Swamp  Lands. — ^Time  for  application  begins  to  run  from  date  of  fil- 
ing approved  township  plat  in  land  office,  p.  65. 

To  same  effect  in  Wren  y.  Mangan,  88  CaL  277,  holding  application 
premature  under  facts. 

Swamp  Lands. — Selection  by  state  cannot  be  canceled  by  land  depart- 
ment after  title  vested  in  state,  p.  67. 

To  same  effect  in  Howell  y.  Slauson,  83  Cal.  546,  as  to  indemnity 
school  selection. 

Federal  Decisions  will  be  followed  by  state  courts  where  question  is  a 
federal  one,  p.  67. 

Cited  in  Southern  Ry.  Co.  y.  Harrison,  119  Ala.  545,  72  Am.  St.  Rep. 
941,  as  to  interstate  commerce. 

73  Cal.  68-73.    CULBERTSON  y.  KINEVAIf. 

Franchises. — Penalty  will  not  be  adjudged,  unless  clearly  warranted 
by  statutes,  p.  72. 

Cited  in  Contra  Costa  W.  Co.  y.  Breed,  139  CaL  442,  applying  rule  to 
alleged  forfeiture  of  franchise  by  water  company. 

73  Cal  73-93.    THOMASON  y.  ASHWORTH. 

Municipal  Charter  may  be  amended  by  general  law,  p.  78. 

To  same  effect  in  Stockton  y.  Insurance  Co.,  73  Cal.  623,  624,  but 
holding  charter  in  case  still  operative  as  to  form  of  tax  complaint  and 
time  of  levy;  People  v.  llenshaw,  76  Cal.  446  (and  see  dissenting  opin- 
ion, 463,  454,  as  to  act  to  provide  for  police  courts  in  class  of  cities; 
People  V.  Bagley,  85  Cal.  346,  discussing  conflict  between  general  and 
special  charters;  Da  vies  v.  Los  Angeles,  86  Cal.  41  (concurring  opin- 
ions, p.  56,  57),  as  to  act  for  opening  and  widening  of  streets;  People 
V.  Babcock,  114  Cal.  563,  but  holding  no  amendment  made;  City  etc 
Co.  v.  Broderick,  125  Cal.  140,  and  Banaz  v.  Smith,  133  Cal.  104,  as  to 
effect  of  Vrooman  act;  Fragley  v.  Phelan,  126  Cal.  400,  construing 
article  11,  section  6,  of  constitution;  Ex  parte  Braun,  141  Cal.  217  (dis- 
senting opinion),  discussing  constitutional  provision  as' to  municipal  af- 
fairs; and  see  8.  C.  pp.  208,  215,  216,  in  other  opinions;  Ex  parte  Helm, 
143  Cal.  556,  discussing  powers  of  municipal  corporation  organized  un- 
der special  charter  prior  to  constitution  of  1879;  State  v.  Carson,  6 
Wash.  255,  as  to  act  for  taxation  in  cities  of  specified  class;  Huntington 
V.  Mevada,  75  Fed.  Rep.  61,  as  to  acts  for  creating  of  bonded  indebt- 
edness for  water  systems,  etc. 
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"General  Law^  includes  those  relating  to  persons  or  things  as  a  class, 
p.  78. 

To  same  effect  including  statutes  as  such,  in  Pritchett  ▼.  Stanislaus, 
73  Cal.  312,  and  People  ▼.  Baglej,  85  Cal.  347,  acts  classifying  municipal 
corporations;  dissenting  opinion  Ex  parte  Henshaw,  73  Cal.  507,  act  es- 
tablishing police  courts  in  cities  of  stated  population;  Cody  t.  Murphey, 
89  Cal.  524,  act  regulating  official  salaries  in  all  counties  of  certain 
class;  Santa  Cruz  y.  Enright,  95  Cal.  Ill,  code  sections;  Anderson  y. 
De  Urioste,  96  Cal.  405,  street  law  of  1885;  and  Hellman  y.  Shoulters, 
114  Cal.  148,  street  law  of  1891  (Vrooman  act);  State  y.  Donovan,  20 
Ney.  81,  act  restricting  gaming  in  counties  of  specified  class. 

Cited  and  distinguished  in  People  y.  Hill,  125  Cal.  20,  noted  under 
Staude  y.  Election  Commrs.,  61  Cal.  313;  Ladd  y.  Holmes,  40  Or.  175, 
Lockwood  primary  election  law  of  1901,  providing  for  holding  primary 
elections  in  cites  having  certain  population,  though  applicable  to  but 
one  city  at  time  of  enactment,  is  not  special  legislation.  Note  cita- 
tions:    State  y.  EUet,  21  Am.  St.  Rep.  783,  on  general  subject. 

73  Cal.  93-95.    SAHKIH  ▼.  CENTRAL  PACIFIC  RAILROAD  CO. 

Joint  Tort  Feasors. — ^Verdict  is  erroneous  that  determines  liability  of 
one  only,  p.  95. 

See  note  to  Bunting  y.  Hogsett,  23  Am.  St.  Rep.  197,  on  general 
subject. 

Appeal. — ^Party  not  aggrieved  by  order  cannot  appeal  from  it,  p.  96. 

Cited  in  Estate  of  Heaton,  139  CaL  238,  but  ruling  aliter  as  to  order 
compelling  appellant  to  pay  over  certain  moneys  to  his  successor  as 
special  administrator. 

73  CaL  97-98.    EX  PARTE  WILSON. 

Alimony. — ^Adjudication  of  Contempt  for  failure  to  pay  is  not  i«- 

viewable  on  habeas  corpus,  p.  98. 

See  note  to  Ex  parte  Spencer,  17  Am.  St.  Rep.  272,  on  alimony;  Mnl- 
lin  y.  People,  22  Id.  423,  on  relief  by  habeas  corpus. 

73  Cal.  99-104.    WILLIAMS  y.  WILLIAMS. 

Construction  of  Wills  is  within  equitable  jurisdiction  of  superior 
court,  p.  103. 

Criticised  and  doubted  in  Siddall  v.  Harrison,  73  Cal.  662,  denying 
right  of  alleged  heir  to  determine  heirship  in  independent  action  prior 
to  final  distribution;  Criticised  in  Toland  v.  Earl,  129  Cal.  163,  79  Am. 
St.  Rep.  104,  noted  under  Wilson  v.  Roach,  4  Cal.  362. 

Suspension  of  Alienation. — Code  provisions  include  pecuniary  devise 
in  will,  p.  103. 
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To  same  effect  in  In  re  Walkerly,  108  Cal.  657,  40  Am.  St.  Rep.  113, 
as  to  like  devise  in  trust;  Dunn  y.  Schell,  122  OaL  027,  holding  vested 
future  interest  to  pass  at  testator's  death. 

Appeal. — Opinion  of  trial  judge  was  adopted  as  that  on  appeal,  p.  101. 

Cited  in  support  of  general  rule  in  People  v.  Hajne,  83  Cal.  125,  17 
Am.  St.  Rep.  221  (concurring  opinion),  discussing  validity  of  appoint- 
ment of  supreme  court  commissioners. 

73  Cal.  105-106.    WHITE  ▼.  WHITE. 

Allowance  of  Alimony  pendente  lite  will  not  be  disturbed  unless  af- 
firmatively  and  clearly  in  abuse  of  discretion,  p.  106. 

To  same  effect  in  Schammel  v.  Schammel,  74  Cal.  38,  sustaining  al- 
lowance under  facts.  Note  citations:  £z  parte  Spencer,  17  Am.  St. 
Rep.  272,  on  general  subject. 

73  Cal.  106-109.    VALENSIN  ▼.  VALENSDf. 

Physician  may  Testifyi  except  as  to  matters  learned  by  him  from 
patient,  p.  108.  See  note  to  Thompson  v.  Ish,  17  Am.  St.  Rep.  568,  on 
general  subject. 

73  Cal.  100-120.    GREGORY  ▼.  PERSHBAKER. 

Possession  of  Mining  Claim  is  good  as  against  another  who  has  not 
complied  with  statutes  and  local  laws,  p.  110. 

To  same  effect  in  Patterson  v.  Tarbell,  26  Or^.  86,  discussing  neces- 
sity of  immediate  proper  location;  Van  Horn  v.  State,  5  Wyo.  509, 
construing  local  statute  as  to  destruction  of  property  on  claims. 

Mining  Claim  cannot  be  held  before  patent  unless  requisite  work 
done,  p.  119. 

To  same  effect  in  Justice  etc.  Co.  v.  Barclay,  82  Fed.  Rep.  560,  but 
holding  subsequent  relocation  invalid  under  facts. 

Marking  of  Boundaries  will  relate  back  to  inception  of  such  proceed- 
ings on  discovery  as  against  subsequent  intervenor,  p.  119. 

To  same  effect  in  Doe  v.  Waterloo  etc.  Co.,  70  Fed.  461,  on  point  that 
location  related  back  to  discovery,  under  facts  stated. 

73  Cal.  120-124.    IN  RE  KOWALSKY. 

Habeas  Corpus  cannot  be  used  to  review  mere  defects  in  indictment 
that  states  criminal  offense,  p.  122. 

To  same  effect  in  Ez  parte  Prince,  27  Fla.  202,  26  Am.  St.  Rep.  70, 
dismissing  proceedings  under  facts. 

Venue. — Criminal  Libel  is  indictable  in  county  of  residence  of  prose- 
cutor, p.  123. 
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To  same  effect  in  People  y.  Killer,  122  Oal.  03,  holding  venae  suf- 
ficiently proved. 

73  Cal.  126137.    LAMB  ▼.  SECLAMATION  DISTRICT  NO.  loS.  2  Am. 
St.  Rep.  776. 

Waters. — ^Landowner  may  build  levee  against  overflow  of  navigable 
river  althougli  other  lands  may  be  overflowed  in  consequence  thereof, 
p.  130. 

To  same  effect  in  McDaniel  v.  Cummings,  83  Cal.  620,  denying  right 
of  upper  owner  to  enjoin  erection  of  such  levee  by  lower;  but  see  Gray 
V.  McWilUams,  98  CaL  162,  36  Am,  St.  Rep.  168,  ruling  aliter  as  to  em- 
bankment against  surface  water  caused  by  seepage  through  levee;  De 
Baker  v.  Railway  Co.,  106  Cal.  280,  286,  274,  46  Am.  St.  Rep.  244,  248, 
263,  as  to  construction  of  such  levee  by  city,  but  (last  page  cited)  dis- 
tinguishing case  as  stated  in  complaint;  but  see  Rudel  v.  Los  Angeles, 
118  CaL  288,  enjoining  supervisors  from  diversion  of  water  into  natural 
channel  where  overflow  caused  thereby;  Cass  v.  Dicks,  14  Wash.  80, 
53  Am.  St.  Rep.  863,  sustaining  erection  of  dikes  by  lower  owner  to  pre- 
vent influx  of  surface  water;  Gulf  etc.  Co.  v.  Clark,  101  Fed.  681,  noted 
under  Barnes  v.  Marshall,  68  Cal.  669;  Sanguinetti  v.  Pock,  136  Cal.  473, 
applying  rule  to  overflow  of  water  from  slough.  Distinguished  and 
criticised  in  CVConnell  v.  Railway  Co.  87  Ga.  262,  27  Am.  St.  Rep.  261, 
holding  owner  liable  for  damages  caused  opposite  owner  in  flood  times 
by  erection  of  embankment.  Note  citations:  Gerrish  v.  Clough,  97  Am. 
Dec.  667,  668,  on  general  subject. 

Reclamation  District  is  public  corporation  and  may  protect  its  prop- 
erty from  overflow  by  navigable  river,  p.  130. 

To  same  effect  in  Sels  v.  Greene,  81  Fed.  Rep.  666,  667,  holding  it  not 
liable  for  excavating  ditches,  although  complainant's  land  flooded  there- 

by- 

73  Cal.  137-142.    GLASCOCK  ▼.  CENTRAL  PACIFIC  RAILROAD  CO. 

Contributory  Negligence  is  question  of  law  when  facts  undisputed, 
p.  141. 

To  same  effect  in  Fagundes  v.  Railroad  Co.,  79  Cal.  100,  and  Kenna 
V.  Railroad  Co.,  101  CaL  31,  sustaining  nonsuit;  Orcutt  v.  Railway  Co., 
86  Cal.  298,  Nagle  v.  Railroad  Co.,  88  Cal.  91,  and  McGraw  v.  Lumber 
Co.,  120  Cal.  680,  as  to  contributory  negligence,  also  cited  below;  Bad- 
deley  v.  Shea,  114  CaL  7,  66  Am.  St.  Rep.  60,  as  to  negligence,  and  hold- 
ing rejection  of  instruction  erroneous;  Lambert  v.  Southern  Paciflc  R. 
R.  Co.  146  CaL  236,  applying  rule  where  deaf  man  drove  team  on  rail- 
road crossing  without  looking  for  train  where  track  was  visible  for 
quarter  of  mile;  Green  v.  S.  P.  Co.,  132  Cal.  268,  noted  imder  Robinson 
V.  W.  P.  R.  R.  Co.,  48  Oal.  426;  Chicago  etc  Ry.  Co.  v.  Pounds,  1  Ind. 
Ter.  69,  73.  Note  citations:  Mynning  v.  Railroad  Co.,  8  Am.  St.  Rep. 
813,  814,  on  general  subject. 
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Contributory  Negligence  is  complete  defense,  although  defendant  also 
negligent,  p.  141. 

To  same  effect  in  Trousclair  v.  Steamship  Co.,  80  Cal.  525,  as  to  want 
of  attention  to  approach  of  trains;  Orcutt  v.  Railway  Co.,  86  Cal.  298, 
as  to  allowing  animals  to  stray  on  track,  where  no  signal  given  at 
crossing,  but  holding  such  contributory  negligence  not  proximate  cause 
under  facts;  Nagle  v.  Railroad  Co.,  88  Cal.  92,  as  to  alighting  from  train 
in  dark;  Holmes  v.  Railway  Co.,  97  Cal.  168,  and  Kenna  y.  Railroad 
Co.,  101  Cal.  39  (both  cited  in  Everett  v.  Railway  Co.,  115  Cal.  123,  124), 
as  to  walking  on  railroad  track;  concurring  opinion  in  Clark  v.  Ben- 
nett, 123  Cal.  282,  and  Green  v.  S.  C.  Ry.  Co.,  138  Cal.  3,  noted  under 
Flemming  v.  W.  P.  R.  R.  Co.,  49  Cal.  257;  Sego  v.  S.  P.  Co.,  137  Cal. 
408,  as  to  lack  of  attention  to  approach  of  train  at  crossing;  Pepper  v. 
8.  P.  Co.,  105  Cal.  400,  and  Louisville  etc.  Co.  v.  Webb,  90  Ala.  196,  aM 
to  crossing  track,  although  no  signal  given;  Patnode  v.  Barter,  20  Nev. 
307,  as  to  use  of  defective  appliances.      Note  citations:     See  above. 

73  Cal.  142-152.    IN  RE  SIC. 

Municipal  Ordinance  is  void  when  punishing  acts  punishable  under 
general  laws,  p.  146. 

To  same  effect  in  Ex  parte  Christensen,  85  Cal.  211,  as  to  license 
ordinance,  but  sustaining  portion  regulating  fee  when  separable  from 
that  as  to  penalty;  and  on  same  point  Ex  parte  Mansfield,  106  Cal. 
405,  and  Ex  parte  Stephen,  114  Cal.  282;  Ex  parte  Taylor,  87  Cal.  96 
(and  see  p.  95),  but  holding  no  conflict  where  penalty  of  ordinance  was 
of  same  character,  but  smaller;  Ex  parte  Hong  Shen,  98  Cal.  685,  sustain- 
ing ordinance  as  to  sale  of  opium,  although  other  and  different  regula- 
tions prescribed;  In  re  Ah  Kit,  45  Fed.  794,  but  deciding  case  on  other 
points;  but  see  Hood  v.  Von  Glahn,  88  6a.  408,  holding  such  ordinance 
valid.  Judy  v.  Lashley,  50  W.  Va.  631,  as  to  carrying  of  concealed 
weapons.  Distinguished  in  State  v.  Preston,  4  Idaho,  219,  city  ordi- 
nance punishing  vagrancy  is  valid  though  there  is  state  law  punishing 
same  offense,  as  state  law  under  which  city  is  organijEed  authorizes 
such  ordinance. 

73  Cal.  153-154.  BOYLE  ICE  MACHINE  CO.  v.  GOULD. 

Fixtures. — ^Mortgagee  of  Lessee  who  haa  erected  fixtures  is  entitled 
thereto  as  against  subsequent  execution  purchaser  of  lessee,  p.  154. 

To  same  effect  in  Breweries  v.  Schurtz,  104  CJal.  427,  as  to  store  fix- 
tures. 

73  Cal.  167-165.    60LS0N  v.  DUNLAP. 

If  trustee  purchase  from  himself  transaction  is  voidable  at  election 
of  cestui  que  trust,  p.  159. 
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Approved  in  Dundon  v.  McDonald,  146  Gal.  589,  applying  rule  where 
bonds  belonging  to  insolyent  bank  were  pledged  by  it  for  debt  and  on 
settlement  of  debt  were  assigned  by  it  to  agent  of  creditors,  but  as- 
signment secretly  made  for  benefit  of  bank's  president. 

Judgment  is  reversible  where  court  fails  to  find  upon  material  issue, 
p.  161. 

Approved  in  Kusel  v.  Kusel,  147  GaL  57,  subsequent  action  for  main- 
tenance, begun  by  wife  has  no  effect  upon  running  of  statutory  period 
of  one  year  necessary  to  make  wife's  desertion  ground  for  divorce,  and 
finding  as  to  such  action  does  not  dispense  with  finding  on  issue  of  de- 
sertion. 

Trnttees. — ^Inadequacy  of  Consideration  in  purchase  by,  raises  pre- 
sumption of  fraud,  p.  163. 

To  same  effect  in  Woodroof  v.  Howes,  88  Cal.  187,  as  to  dealings  with 
corporation  by  its  directors.  Note  citations:  Assurance  Co.  v.  Scam- 
mon,  9  Am.  St.  Rap.  620,  on  general  subject. 

Constructive  Fraud. — Complaint  based  thereon  must  state  facts  con- 
stituting same,  p.  164. 

To  same  effect  in  Feeney  v.  Howard,  79  Cal.  529,  12  Am.  St.  Rep.  165, 
as  to  violation  of  fiduciary  relation;  Bickle  v.  Irvine,  9  Mont.  253,  on 
point  that  sheriff  cannot  in  justification  set  up  fraudulent  transfer  un- 
der general  denial. 

Decree  of  Distribution  is  not  conclusive  as  to  matters  not  litigated 
thereon,  p.  165. 

To  same  effect  in  GoMtree  v.  Allison,  119  Cal.  345,  but  holding  same 
conclusion  as  adjudication  of  validity  of  trust  in  will. 

Equitable  Defense  may  be  made  subject  of  separate  action,  although 
not  pleaded  in  prior  one  as  defense,  p.  165. 

See  note  to  Railway  Co.  ▼.  Wells,  54  Am.  St.  Rep.  225,  on  general 
subject. 

73  Cal.  166-174.    WISE  v.  BURTON.    S.  0.  73  Cal,  174. 

Survey. — ^Location  of  boundary  lines  discussed,  p.  171. 

Cited  in  O'Hara  v.  O'Brien,  107  Cal.  314,  holding  finding  as  to  location 
unsupported  by  evidence.  Note  citations:  Mills  v.  Penny,  7  Am.  St. 
Rep.  475,  on  general  subject. 

Specification  of  Particulars  of  Insufficiency  may  be  general  when  find- 
ings are  general,  p.  167. 

Overruled  in  De  Molera  v.  Martin,  120  Gal.  547,  discussing  subject 
generally. 

73  Cal.  174-176.    WISE  ▼.  BURTON.    S.  C.  73  Gal.  166. 

Failure  to  Find  on  material  issue  is  not  error  when  no  evidence  there- 
on, p.  176. 
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To  same  effect  in  EQmmelman  t.  Henry,  84  Cal.  105,  106,  bnt  quali- 
fied; Rogers  v.  Duff,  07  Cal.  69,  holding  against  assumption  of  introduc- 
tion of  such  evidence;  Klokke  y.  Escallier,  124  Cal.  300,  holding  failure 
to  find  immaterial;  and  to  same  effect,  see  Callahan  y.  James,  141  Cal. 
294,  applying  rule  in  action  to  quiet  title. 

73  Cal.  176-181.    CONNEAU  ▼.  6EIS;  2  Am.  St.  Rep.  786. 

Jury  Fees  may  by  rule  of  court  be  ordered  deposited  in  advance  by 
party  demanding  jury,  p.  177. 

To  same  effect  in  Bank  v.  Sherer,  108  Cal.  516,  where  affirmed;  dis- 
senting opinion,  Pleyte  v.  Pleyte,  1  Colo.  App.  82,  main  opinion  ruling 
aliter  in  divorce  cases  under  local  statutes;  Knee  v.  Railway  Co.,  87 
Md.  630,  sustaining  local  statute  thereon;  Clayton  v.  Clark,  55  N.  J.  L. 
541,  but  holding  decision  unnecessary  on  point;  Cited  in  State  v.  Cherry, 
22  Utah,  5,  noted  imder  Hellman  v.  McWilliams,  70  Cal.  449.  Distin- 
guished in  Randall  v.  Kelsey,  7  Idaho,  170,  court  cannot  make  rule  re- 
quiring litigant  to  deposit  jurors*  fees  as  condition  precedent  to  right 
to  jury  trial.  Note  citations:  State  v.  Gideon,  41  Am.  St.  Rep.  640, 
on  rules  of  court. 

73  Cal.  182-185.    BAESR  ▼.  FIREMAN'S  FUND  INSIJRANCE  CO. 

Venue. — ^Action  to  redeem  from  mortgage  in  form  of  deed  absolute 
must  be  brought  in  county  of  location,  p.  184. 

To  same  effect  in  Smith  v.  Smith,  88  Cal.  678,  but  holding  aliter 
where  such  deed  covers  personalty  as  well;  Bailey  v.  Cox,  102  Cal.  336, 
as  to  action  to  cancel  mortgages  by  corporation  to  president.  Note 
citations:  Morris  v.  Railway  Co.,  22  Am.  St.  Rep.  24,  on  general  sub- 
ject. 

73  Cal.  187-190.    FRASER  ▼.  OASJ)ALE  LUMBER  AND  WATER  CO. 

Demurrer  will  not  Lie  because  of  improper  uniting  of  causes  in  one 
count,  p.  190. 

To  same  effect  in  City  etc.  Works  v.  Jones,  102  CaL  510,  holding  rem- 
edy to  by  motion;  Sutter  County  v.  McGriff,  130  CaL  126,  noted  un- 
der Bemero  v.  Insurance  Co.,  66  Cal.  386. 

73  Cal.  190-191.    FARIS  v.  LAMPSON. 

Failure  to  File  Brief  for  appelant  will  justify  affirmance  without  ex- 
amination of  record,  p.  191. 

To  same  effect  in  Peek  v.  Peek,  75  CaL  299,  but  considering  brief — 
although  on  merits  only — ^when  filed  after  time  allowed  by  law;  Drexler 
V.  Tobacco  Co.  78  Cal.  625,  so  affirming  judgment.  Note  citations: 
Chapman  ▼.  Council,  13  Am.  St.  Rep.  686,  on  appellate  proceedings. 
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73  Gal.  19M93.     RBYNOLDS  Y.  LINCOLN. 

Adverse  Possession. — ^Essentials  of  when  under  color  of  title,  stated 
p.  192.  See  note  to  Wilson  y.  Atkinson,  11  Am.  8t.  Rep.  307,  on  general 
subject. 

73  Cal.  193-195.    BALL  y.  NICHOLa 

On  Appeal  by  one  of  Several  Defendants,  defects  In  complaint  which 
only  affect  rights  of  defendants  not  appealing  are  not  considered,  p.  194. 

Approved  in  School  District  v.  Flanigan,  28  Colo.  433,  applying  rule 
on  appeal  in  mandamus. 

Adverse  Possession. — ^Payment  of  Taxes  need  not  be  pleaded  by  claim- 
ant, p.  195. 

To  same  effect  in  Railroad  Go.  v.  Whitaker,  109  Gal.  273,  applying 
rule  to  findings.  Note  citations:  Wren  v.  Parker,  14  Am.  St.  Rep. 
130,  on  general  subject. 

73  Gal.  196-199.    HILTON  v.  TOUNO. 

Vendor  and  Vendee. — ^Deed  by  vendee  of  portion  of  land  operates  as 
pro  tanto  assignment  of  his  contract,  p.  197. 

To  same  effect  in  Brock  v.  Pearson,  87  GaL  584,  as  to  deed  of  interest 
by  assignee  from  vendee. 

73  Gal.  202-204.    IN  SE  CARPENTER. 

Probate  Appeal  does  not  lie  from  order  appointing  special  adminis- 
trator, p.  203. 

To  same  effect  in  In  re  Ohm,  82  Gal.  162,  as  to  order  authorizing  suit 
by  creditor  in  administrator's  name  to  recover  assets  of  estate. 

73  Gal.  204-205.    SMITH  v.  STOCKTON. 

Proposed  Statement  on  New  Trial,  which  fails  to  contain  specification 
of  particulars  wherein  evidence  U  insufiicient,  may  be  amended  within 
reasonable  time  after  its  proposal,  p.  205. 

Approved  in  Miller  v.  Hunt,  7  Idaho,  489,  when  proposed  statement  on 
motion  for  new  trial  is  served  on  adverse  party  within  statutory  time 
and  no  amendments  thereto  are  proposed,  statement  may  be  presented 
to  judge  or  delivered  to  clerk  for  settlement  within  any  reasonable 
time  thereafter. 

73  Gal.  206-210.    RIBD  v.  RIBD. 

Reporter's  Transcript  of  Evidence  is  not  admissible  on  second  trial 
when  not  previously  filed,  p.  207. 

To  same  effect  in  People  v.  Grundell,  75  Gal.  303,  but  admitting  in 


73  CaL  211-220  Notes  on  California  Reports.  3582 

criminal  case  transcript  filed  and  certified  under  section  869,  Penal  Code. 
Cited  in  Estate  of  Benton,  131  Cal.  480,  stating  procedure  as  to  admis- 
sion of  prior  testimony;  Reynolds  v.  Fitzpatrick,  28  Mont.  176,  ar- 
guendo. 

Reporter's  Transcript  may  be  used  to  refresh  Ms  memory  in  testify- 
ing as  to  evidence  on  former  trial,  p.  209. 

To  same  effect  in  People  v.  Carty,  77  Cal.  216,  discussing  proof  of  evi- 
dence at  preliminary  examination;  Cited  in  People  y.  McFarlane,  138 
Cal.  488,  quoting  People  y.  Durrant,  116  Cal.  213,  permitting  reading 
to  witness  at  trial  of  transcript  on  preliminary  examination  for  re- 
freshing memory. 

73  CaL  211-213.    HOGAN  ▼.  COWBLL. 

Fraudulent  Conyeyance. — Delivery  where  property  then  on  trans- 
feree's land  held  sufficient,  p.  212. 

Cited  in  Banning  v.  Marleau,  101  CaL  241,  holding  such  circumstance 
to  be  considered  in  matter.  Note  citations:  Renninger  v.  Spats,  16 
Am.  St.  Rep.  696,  on  general  subject. 

73  CaL  213-216.    CROSSMORB  y.  PAGE;  2  Am.  St.  Rep.  789,  note,  791. 

Option  of  Holder  of  Note  to  consider  principal  due  when  interest  not 
paid  is  waived  as  to  indorser  unless  exercised  within  reasonable  time, 
p.  216. 

To  same  effect  in  Insurance  Co.  v.  Shepardson,  77  CaL  846,  but  sus- 
taining complaint  on  such  note  as  against  general  demurrer.  But  see 
Kansas  etc.  Co.  v.  Gill,  2  Kan.  App.  489,  where  rule  held  weakened  by 
91  Cal.  6,  and  101  Cal,  292. 

73  Cal.  216-219.    GOLD  v.  SUN  INSURANCE  CO. 

Insurance. — ^Proof  of  Loss  need  not  be  fumiriied  where  insurer  nas 
broken  parol  contract  to  issue  policy,  p.  218. 

To  same  effect  in  Nebraska  etc.  Co.  v.  Seivers,  27  Neb.  660,  discuss- 
ing prior  local  decision  on  subject;  Western  etc.  Co.  v.  McAlpin,  23  Ind. 
App.  223,  77  Am.  St.  Rep.  426,  on  point  that  action  does  not  depend  on 
issuance  of  policy;  Sproul  v.  Western  etc.  Co.  33  Or.  106,  on  point  that 
form  of  policy  to  be  issued  would  be  presumed  the  usual  form;  and  at 
109  on  point  of  waiver  of  proof  of  loss. 

73  CaL  219-220.    WOLFF  v.  PROSSER. 

Judgment  will  not  be  Reversed  where  principle  of  de  minimis  applies, 
p.  220. 

To  same  effect  in  Moore  v.  Boyd,  74  CaL  176,  as  to  liability  of  less 
than  two  dollars.  Note  citations:  Railway  Co.  v.  James,  16  AnL  Si. 
Rep.  763,  on  insignificant  errors. 
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73  Oal.  222-226.    PEOPLE  y.  KERRIGAN. 

Public  Trial. — Exclusion  of  spectators  from  lobby  when  doors  not 
closed  is.  not  violation  of  defendant's  rights,  p.  223. 

To  same  effect  in  People  y.  Hartman,  103  Cal.  244,  42  Am.  8t.  Rep. 
110,  and  People  ▼.  Murray,  89  Mich.  288,  28  Am.  St.  Rep.  303,  and  note 
308  (cited  in  People  v.  Yeager,  113  Mich.  230),  but  ruling  aliter,  under 
facts;  Benedict  v.  People,  23  Colo.  129,  sustaining  exclusion  under  facts. 

Moral  Insanity  is  no  defense  to  crime,  p.  224. 

To  same  effect  in  Warner  y.  State,  114  Ind.  142,  sustaining  instruction 
giyen. 

General  Citation.— Dayis  y.  Hofer,  38  Or.  156. 

78  CSaL  226-228.    PEOPLE  y.  GXTIDICE. 

Assault. — ^Instruction  as  to  simple  assault  may  be  refused  on  trial  for 
assault  with  deadly  weapon,  when  eyidenoe  does  not  show  commission 
of  lesser  offense,  p.  227. 

Cited  in  People  y.  Lopez,  135  Cal.  25,  approving  instructions  as  given. 

Instructions  on  Self-Defense,  when  danger  apparent,  approved,  p.  228. 

Cited  in  People  v.  Bruggy,  93  Cal.  484,  approving  similar  instructions. 
Note  citations:    People  v.  Pearl,  15  Am.  St.  Rep.  308,  on  general  subject. 

Failure  to  Instruct  on  given  point  is  not  error  when  such  instruction 
not  requested,  p.  228. 

To  same  effect  in  People  y.  Barney,  114  Cal.  558,  as  to  instruction 
on  simple  assault  under  charge  of  assault  to  rape;  People  v.  Arnold, 
116  Cal.  688,  as  to  like  instruction  under  charge  of  assault  to  murder. 
Cited  in  People  v.  Bailey,  142  Cal.  435,  quoting  People  v.  Barney,  114 
GaL  554.  Distinguished  in  People  y.  Watson,  125  Cal.  344,  where  unre- 
quested  instruction  was  given  erroneously. 

73  CaL  230-235.    PEOPLE  v.  LEONARD. 

Office.-— Capacity  to  Hold  is  terminated  by  acceptance  of  lucrative  of- 
fice under  United  States,  p.  232. 

To  same  effect  in  dissenting  opinion,  People  v.  Superior  Court,  114 
Cal.  476,  on  point  that  such  acceptance  is  not  criminal  in  nature;  Attor- 
ney General  v.  Common  Council,  112  Mich.  151,  holding  vacancy  deter- 
mined ipso  facto;  State  v.  Sadler,  25  Nev.  173,  holding  state  senatorship 
vacated  by  acceptance  of  office  of  United  States  paymaster;  but  cf. 
Ward  v.  Crowell,  142  Cal.  590,  591,  noted  under  Palmer  v.  Woodbury, 
14  Cal.  43.  Note  citations:  De  Turk  v.  Commonwealth,  15  Am.  St.  Rep. 
708,  on  incompatible  offices. 

Eligibility  to  Office  refers  to  capacity  to  hold  as  well  as  to  capacity 
for  election*  p.  283. 
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To  same  effect  in  State  v.  Clarke,  21  Nev.  338,  37  Am.  St.  Rep.  520,  fur- 
ther holding  term  applicable  to  appointive  as  well  as  elective  offices;  Car- 
roll V.  Green,  148  Jnd.  364,  construing  statute  as  to  effect  of  receipt  of 
bribe;  dissenting  opinion,  State  v.  Van  Beek,  87  la.  583,  43  Am.  St.  Rep. 
406,  main  opinion  holding  alien  at  time  of  election  able  to  hold  if  nat- 
uralized before  qualification;  State  v.  Moores,  52  Neb.  786  (and  dissent- 
ing opinion,  796),  holding  candidate  ineligible.  Distinguished  under 
local  statute  in  Demaree  v.  Scates,  50  Kan.  282,  34  Am.  St.  Rep.  117  (but 
see  dissenting  opinion  286),  restricting  terpi  to  qualification  to  hold. 

General  Citation. — State  v.  Moores,  52  Neb.  798. 

73  Gal.  236-238.    PRESCOTT  ▼.  McNAMARA. 

Levee  Districts. — ^Tazes  may  be  paid  by  warrants  on  levee  fund,  p.  237. 

To  same  effect  in  Western  etc.  Go.  v.  Lane,  7  8.  Dak.  604,  as  to  oounty 
warrants,  although  of  prior  year. 

73  Gal.  238-240.    B08TWICE  v.  MAHON£T. 

Offer  to  Prove  is  properly  refused  when  evidence  offered  !»  not  appro* 
priate,  p.  239. 

To  same  effect  in  Felton  v.  Millard,  81  Gal.  641,  as  to  proof  of  title, 
but  point  not  decided.  , 

73  Gal.  240-241.    HEINLEN  v.  BEANS.    S.  G.  71  Gal.  295. 

Law  of  Case. — Judgment  is  not  appealable  when  entered  on  remand 
pursuant  to  decision  of  appellate  court,  p.  241. 

To  same  effect  in  Klauber  v.  Gar  Co.,  98  Gal.  109,  but  allowing  such 
appeal  where  matters  on  second  trial  were  not  embraced  in  record  on 
first. 

73  Gbl.  241-242.    PEOPLE  v.  HOTZ. 

Granting  of  New  Trial  for  insufiiciency  of  evidence  is  within  discre- 
tion of  trial  court,  p.  242. 

To  same  effect,  affirming  order,  in  People  v.  Lum  Yit,  83  Gal.  134 
(cited  in  People  v.  Knutte,  111  Gal.  456) ;  People  v.  Flood,  102  GaL  333; 
People  V.  Gonzales,  143  Gal.  606,  applying  rule  to  refusal  of  new  trial. 
Note  citations:    Gable  v.  Byrne,  8  Am.  St.  Rep.  698,  on  general  subject. 

73  Gal.  243-248.    PEOPLE  v.  SUTTON. 

Defendant  Testifying  on  Own  Behalf  may  be  cross-examined  as  to 
any  matters  testified  to  in  chief,  p.  245. 

Note  citations:  People  v.  Mullings,  17  Am.  St.  Rep.  230f  and  State 
V.  Duncan,  38  Id.  896,  on  general  subject. 
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New  Trial  for  Newly  Discovered  Evidence. — ^Application  is  regarded 
with  distrust  and  disfavor,  p.  248. 

To  same  effect,  sustaining  denial,  in  People  v.  Howard,  74  Cal.  540; 
People  V.  Leong  Yune  Gun,  77  Cal.  637;  People  v.  Urquidas,  06  Cal.  211, 
when  evidence  cumulative;  People  v.  Tallmadge,  114  Cal.  430,  when 
1>ased  on  confession  of  perjury  of  complainant;  People  v.  Gonzales,  143 
GaL  606,  sustaining  denial  because  of  lack  of  diligence;  East  v.  McKee, 
14  Ind.  App.  49,  where  diligence  in  obtaining  evidence  not  shown; 
Braith waits  v.  Aiken,  2  N.  Dak.  65,  reversing  order  granting  new  trial; 
but  see  State  v.  Stowe,  3  Wash.  St.  210,  granting  new  trial,  although 
evidence  cumulative. 

73  Oal.  262-257.    PEOPLS  v.  WHEELElt 

Preliminary  Examination. — Holding  to  Answer  may  be  for  any  of- 
fense proved,  irrespective  of  charge,  p.  255. 

To  same  effect  in  People  v.  Staples,  01  CaL  26,  holding  information 
determined  by  evidence  on  preliminary  hearing;  but  see  People  v. 
Christian,  101  Cal.  475,  overruling  both  cases  and  confining  information 
to  charge  in  complaint;  People  v.  Lee  Look,  143  Cal.  219,  quoting  People 
V.  Staples,  91  Cal.  23;  United  States  v.  Price,  84  Fed.  Rep.  637,  sustain- 
ing removal  imder  section  1014  Revised  Statutes,  for  stealing  coin, 
under  complaint  for  stealing  notes. 

False  Imprisonment  held  established,  p.  256. 

Note  citation:  Try  on  v.  Pingree,  67  Am.  St.  Rep.  427,  on  general  mib- 
ject 

73  (M,  267-260.    PEOPLS  v.  DOBBINS. 

Statute  ii  Repealed  by  subsequent  passage  of  inconsistent  statute, 
p.  250. 

To  same  effect  in  Davis  v.  Whidden,  117  Cal.  622,  further  holding  time 
of  approval  to  govern  when  both  acts  passed  on  same  day. 

Title  of  Amendatory  Act  held  sufficiently  to  express  subject,  p.  260. 

Cited  in  Beach  v.  Von  Detten,  139  Cal.  465,  applying  rule  to  amend- 
ments to  County  Government  Act;  Erickson  v.  Cass  Co.,  UN.  Dak.  503, 
upholding  amendatory  act  (Laws  1899,  c.  79),  entitled  ''An  act  to  amend 
section  ....  1466  of  the  Revised  Codes  relating  to  the  establish- 
ment, construction  and  maintenance  of  drains."  See  notes  23  Am.  St. 
Rep.  663,  and  64  Am.  St.  Rep.  73,  78. 

73   Cal.  260-263.    SHUMWAT   v.   LEAKEY.    S.   C.   see   GREEHN   v. 
SHUMWAT,  73  GaL  264. 

Attachment. — Sheriff  cannot  claim  fees  for  preservation  of  property, 
until  allowed  by  court,  p.  262. 
Notes  CaL  Rep.— 225. 
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To  same  effect  in  First  Nat.  Bank  y.  Eickbusch,  78  Wis.  221,  where 
sheriff  retained  moneys  collected. 

73  Cal.  263-265.    6REEHN  Y.  SHUMWAT. 

Appeal  does  not  Lie  from  order  refusing  to  hear  motion  to  tax  feet 
on  attachment,  p.  264. 

See  note  to  DaYie  y.  DaYie,  20  Am.  St.  Rep.  174,  on  general  subject. 

73  Cal.  266-271.    HEPPE  y.  JOHNSON. 

Official  Bond. — Sureties  on  may  be  joined  as  defendants  in  acUon,  p. 
270. 

Cited  in  Cole  etc.  Co.  y.  Morton,  24  Mont.  64,  as  to  joinder  of  sureties 
and  principal  on  agent's  bond. 

Official  Bond. — Misappropriation  by  officer  elected  for  successiYe  terms 
is  presumed  to  have  taken  place  during  last  term,  p.  270. 

To  same  effect  in  Stoner  y.  Keith  Co.,  48  Neb.  292,  holding  defalcation 
presumed  made  at  end  of  term,  under  local  statutes;  Clark  y.  Douglas, 
58  Neb.  574,  holding  burden  on  sureties  to  repel  this  presumption.  Note 
citations:  Board  y.  Alford,  7  Am.  St.  Rep.  640,  and  Crawn  y.  Common- 
wealth, 10  Id.  846,  on  general  subject. 

Treasurer  receiving  moneys  from  county  clerk  is  liable  on  bond  for 
misappropriation  of  same,  though  unaccompanied  by  auditor's  certificate, 
p.  269. 

Approved  in  Mariposa  County  y.  Enowles,  146  Cal.  3,  applying  rule 
where  damages  awarded  by  viewers  were  deposited  by  petitioner  for 
private  road  with  treasurer. 

73  Cal.  271-272.    GRUPE  y.  BYER& 

Conveyance  of  Homestead  by  husband  to  wife  is  sufficient  if  executed 
by  him  alone,  p.  272. 

See  note  to  Burkett  v.  Burkett,  12  Am.  St.  Rep.  63,  and  Alt  y.  Ban- 
holzer,  12  Am.  St.  Rep.  686,  on  general  subject. 

73  Cftl.  273-276.    FOX  v.  STOCKTON  C.  H.  &  A.  WORKS. 

Pleadings— Failure  to  File  Affidavit  under  section  448,  Code  of  Civil 
Procedure,  admits  genuineness  and  due  execution  of  instrument  set  out 
in  answer,  p.  275. 

To  same  effect  in  Teitig  v.  Boesman,  12  Mont.  429,  although  repli- 
cation allowed  by  local  practice. 

Pleadings. — Admission  of  Genuineness  by  plaintiff  under  section  448, 
Code  of  Civil  Procedure,  does  not  admit  that  contracts  alleged  in  ajiswer 
were  those  sued  on,  p.  276. 
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To  same  effect  in  Moore  v.  Gopp,  119  Cal.  432,  stating  grounds  on 
which  such  instrument  may  be  controverted. 

73  CaL  276-280.    HAUSLING  v.  HAUSMAN.    S.  C.  78  CaL  283. 

78  CaL  281-282.      ROACH  y.  COFFET. 

Administrator  cannot  litigate  claims  of  one  set  of  heirs  as  against 
another,  p.  282. 

To  same  effect  in  In  re  Jessup,  80  Cal.  626,  denying  executor  allow- 
ance of  attorney's  fees  for  resisting  claim  of  pretermitted  heir;  Gold- 
tree  V.  Thompson,  83  Cal.  422,  denying  right  of  trustees  under  will  to 
appeal  from  allowance  of  fees  to  attorney  for  minor  heirs;  In  re  San- 
bom,  98  Cal.  105,  denying  right  of  public  administrator  to  contest  will 
as  'person  interested";  In  re  Welch,  106  Cal.  429,  but  permitting  special 
administrator  to  appeal  from  order  directing  him  to  pay  arrears  of  fam- 
ily allowance,  and  decree  of  partial  distribution;  In  re  Heydenfeldt,  117 
Cal.  554,  but  permitting  appeal  by  executor  from  order  directing  their 
redemption  of  estate  property  from  foreclosure  sale;  Jones  v.  Lamont, 
118  Cal.  503,  62  Am.  St.  Rep.  255,  denying  right  of  administrator  to 
resist  petition  for  distribution  by  beneficiary;  Ryer  v.  Fletcher, 
etc.  Co.,  126  Cal.  484,  denying  his  right  to  sue  for  partition; 
McCabe  ▼.  Healy,  138  Cal.  90,  noted  under  Estate  of  Wright,  49  Cal. 
550;  Estate  of  Healy,  137  Cal.  477,  on  point  that  his  attorney  may  also 
represent  one  of  the  heirs  in  contest  on  distribution. 

73  Cal.  285-290.    BELL  v.  HUDSON;  2  Am.  St.  Rep.  791. 

Partnership  Accounting. — Laches  is  good  defense  in  equity,  although 
statute  of  limitations  inapplicable,  p.  287. 

To  same  effect  in  Chapman  v.  Bank  of  California,  97  Cal.  159,  as  to 
action  based  on  implied  trust;  Seculovich  v.  Mortin,  101  Cal.  677,  40 
Am.  St.  Rep.  107,  as  to  express  trust  coupled  with  concealed  fraud;  and 
see  Burling  v.  Newlands,  112  Cal.  502;  Robertson  v.  Burrell,  110  Cal. 
577,  further  citing  main  case,  p.  576,  as  to  right  of  administrator  to 
maintain  such  suit;  Plass  ▼.  Plass,  122  Cal.  15,  but  holding  beneficiary 
not  barred  by  delay  where  rights  admitted  by  trustee;  King  v.  White, 
63  Vt.  166,  25  Am.  St.  Rep.  756  (and  note  757)  as  to  partnership  account- 
ing; Roeder  v.  Fonts,  5  Wash.  142,  as  to  failure  to  assert  title  to  land 
sold  as  another's;  and  see  on  similar  point  Mullan  v.  Carper,  37  W.  Va. 
222.  Note  citations:  On  laches  generally,  Hayes  v.  Nourse,  11  Am.  St. 
Rep.  707,  Powers'  Appeal,  11  Id.  886;  Alexander  v.  Searcy,  12  Id.  348; 
Neppach  ▼.  Jones,  23  Id.  149  and  151,  as  to  setting  up  of  objection  by 
demurrer;  Maxwell  v.  Barringer,  28  Id.  672,  as  to  bar  of  action  based  on 
express  trusts;  Roth  v.  Holland,  35  Id.  132,  on  laches  in  procuring  ad- 
ministration; Gilmore  v.  Ham,  40  Id.  574,  as  to  partnership  accounting; 
McEachren  v.  Brackett,  40  Id.  928,  on  vacating  of  judgments. 
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In  Action  for  Acconnting,  defense  of  staleness  of  claim  may  be  taken 
advantage  of  by  general  demurrer,  p.  289. 

Aprpoved  in  Kleinclaiu  ▼.  Dutard,  147  Cal.  249,  260,  applying  rule  in 
action  by  heirs  of  deceased  father  to  enforce  alleged  verbal  trust  de- 
clared thirty-five  years  before  by  deceased  son  in  favor  of  father's  heirs; 
Wilson  V.  Wilson,  41  Or.  463,  following  rule. 

73  Gal.  291-290.    WARDER  v.  KNSLKN. 

Conflicting  Findings. — Specific  findings  control  general  ones,  p.  294. 

Cited  in  Jacks  v.  Estee,  139  Oal.  612,  noted  under  Hidden  t.  Jordan, 
28  Cal.  301. 

AppeaL — Judgment  reversed  with  directions  to  enter  judgment  for 
plaintiff  on  findings,  p.  296. 

Cited  in  Rahmel  v.  Lehndorff,  142  Cal.  683,  approving  practice. 

Redemption  from  Mortgage  is  not  barred  by  bar  of  right  to  foreclose, 
nor  until  five  years'  adverse  possession  after  breach  of  condition  of 
mortgage,  p.  296. 

To  same  effect  in  dissenting  opinion,  Allen  v.  Allen,  96  Cal.  201,  hold- 
ing contrary  rule  prior  to  codes  changed  thereby;  Collins  v.  Scott,  100 
Cal.  463,  but  holding  only  six  montiis  allowed  after  foreclosure;  Peshine 
V.  Ord,  119  Cal.  314,  63  Am.  St.  Rep.  134,  but  holding  right  barred  under 
facts. 

73  CaL  297-298.    OULLAHAN  t.  MORRISSKT. 

Consent  Judgment  is  not  appealable,  p.  298. 

To  same  effect  in  Erlanger  v.  Railroad  Co.,  109  Cal.  895,  wlieie  entered 
on  stipulation  providing  that  no  appeal  be  taken. 

Appeal  does  not  Lie  from  judgment  for  costs  after  dismissal  by  plain- 
tiff, when  for  less  than  three  hundred  dollars,  p.  298. 

To  same  effect  in  Sellick  v.  De  Carlow,  96  Cal.  646,  but  not  deciding 
question;  Fairbanks  v.  Lampkin,  99  Cal.  430,  as  to  order  taxing  costs 
made  after  final  judgment.  Distinguished  in  Southern  etc.  Co.  v.  Su- 
perior Court,  127  Cal.  419,  holding  amount  involved  immaterial  on  appeal 
from  order  after  final  judgment. 

73  Cal.  299-301.    TURNER  v.  WHITE.    S.  0.  77  CaL  398. 

Pleading.— Ownership  is  ultimate  fact  unless  shown  by  context  to  be 
pleaded  as  conclusion  of  law,  p.  300. 

To  same  effect  in  Kid  well  v.  Ketler,  146  Cal.  18,  applying  rule  where 
complaint  to  terminate  trust  under  will  sets  forth  will  and  claims 
title  to  one  half  of  trust  estate,  and  answer  of  minors  does  not  deny 
plaintiff's  averment  of  interest,  and  cross-complaint  sets  up  will  deraign- 
ing  title  thereunder,  and  admitting  title  of  plaintiff;  Heeser  v.  Miller,  77 
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Cal.  193,  sustaining  general  allegation  in  action  to  quiet  title,  and  John* 
son  Y.  Vance,  86  Cal.  130,  in  action  of  ejectment ;  Hill  v.  Finigan,  77  Cal. 
273,  11  Am.  St.  Bep.  282,  on  point  that  context  may  determine  whether 
conception  is  fact  or  conclusion  of  law;  and  on  same  point,  Lataillade 
▼.  Orena,  91  Cal.  678,  25  Am.  St.  Rep.  225,  holding  averments  to  be  state- 
ments of  fact;  Gruwell  ▼.  Seybolt,  82  Gal.  9,  holding  pleading  of  defec- 
tive deraignment  not  cured  by  general  allegation  of  ownership ;  Savings 
etc.  Society  v.  Burnett,  106  Cal.  639,  holding  finding  as  to  ownership  to 
be  of  law  under  circumstances.  Note  citations:  McFeters  v.  Pierson,  22 
Am.  St.  Rep.  393,  defining  ''owner."  Distinguished  in  Rincon  Water  etc. 
Co.  V.  Anaheim  Union  Water  Co.  115  Fed.  546,  upholding  suf&ciency  of 
averment  of  ownership. 

78  Cal.  302-307.    CROSS  t.  EUREKA  LAKE  AND  YT7BA  CANAL  Ca 
2  Am.  St.  Rep.  808. 

Statute  of  Limitations  will  not  run  in  favor  of  pledgee  while  pledge 
exists,  p.  306. 

To  same  effect  in  Parks  ▼.  Satterthwaite,  132  Ind.  415,  on  point  that 
statute  does  not  run  as  to  trust  until  disavowal.  Note  citations: 
Griggs  V.  Day,  32  Am.  St.  Rep.  716;  Hartranft's  Estate,  34  Id.  720, 
on  rights  of  collateral  holders;  Brittan  y.  Oakland  Bank,  71  Am.  St. 
Rep.  67,  on  stock  pledges. 

Title  of  Pledge  as  collateral  remains  in  pledgor,  p.  306. 

To  same  effect  in  Haber  v.  Brown,  101  Cal.  452,  discussing  effect  of 
indorsement  of  nonnegotiable  note  so  pledged;  Pauly  v.  Trust  Co.,  58 
Fed.  Rep.  668,  holding  pledgee  not  subject  to  stockholder's  liability  and 
following  state  decisions. 

73  CaL  307-310.    SULLIVAN  t.  WALLACE. 

New  Trial  Statement. — Certificate  of  settlement  carries  presumption 
of  due  service,  p.  309. 

Cited  in  Bank  of  Orland  v.  Finnell,  133  Cal.  476,  as  to  like  certificate 
to  bill  of  exceptions;  Murray  v.  Hauser,  21  Mont.  125,  noted  under 
Young  V.  Rosenbaum,  39  Cal.  646. 

Rule  of  Court  may  be  suspended  in  furtherance  of  justice,  p.  310. 
See  note  to  State  v.  Gideon,  41  Am.  St.  Rep.  643,  on  general  subject. 

73  Cal.  310-313.    PRITCHETT  T.  STANISLAUS  COUNTY. 

General  Act  includes  act  classifying  municipal  corporations,  p.  312. 

To  same  effect  in  Los  Angeles  v.  Teed,  112  Cal.  328,  as  to  act  permit- 
ting funding  of  indebtedness  by  classes  specified;  State  v.  Donovan,  20 
Nev.  81,  as  to  act  regulating  gambling  in  counties  of  specified  popula- 
tion; Union  etc.  Co.  v.  Dottenheim,  107  Ga.  625,  noted  under  Jackson  v. 
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Shawl,  29  Cal.  267;  Waite  v.  Santa  Cruz,  184  U.  S.  321,  upholding  Cal- 
ifornia act  of  1893,  authorizing  refuding  of  outstanding  indebtedness. 
Note  citations:     State  v.  EUet,  21  Am.  St.  Rep.  784,  on  general  subject. 

Compensation  of  Marshals,  under  section  855  county  government  act, 
is  such  only  as  is  fixed  by  ordinance,  p.  312. 

To  same  effect  in  Mundell  v.  Pasadena,  87  Cal.  522,  denying  extra  com- 
pensation claimed. 

73  Cal.  313-317.    PEOPLE  ▼.  KUNZ. 

Evidence  of  Accomplice  need  not  be  oorroborated  in  every  detail  to 
render  it  admissible^  p.  315. 

To  same  effect  in  People  v.  Grundell,  75  CaL  305,  holding  corrobora- 
tion sufficient;  and  People  v.  Barker,  114  Cal.  620,  ruling  similarly. 

73  Cal.  317-320.  CHANDLER  v.  PEOPLE'S  ETC.  BAITK;  2  Am.  St 
Rep.  812. 

New  Trial  may  be  confined  to  particular  finding  when  reversal  had  for 
insufficiency  of  evidence  as  to  that  finding,  p.  320. 

To  same  effect  in  Duff  v.  Duff,  101  Cal.  7,  sustaining  adoption  of  find- 
ings at  former  trial  as  to  part  of  issues. 

73  Cal.  323-325.    PEOPLE  v.  60SLAW. 

Murder  in  First  Degree. — Conviction  held  sustained  by  evidence,  p. 
324. 

Cited  in  Territory  v.  Johnson,  9  Mont.  30,  on  point  that  fixing  of  de- 
gree is  for  jury. 

73  Cal.  325-328.    BROUGHTON  t.  VASQUEZ. 

Mortgage  may  be  treated  as  delivered  at  time  it  was  agreed  to  be 
made,  p.  327. 

Cited  in  Perkins  v.  Maier  etc.  Brewery,  133  Cal.  499,  on  point  that  tak- 
ing of  possession  by  mortgagee  should  relate  back  to  date  of  the 
mortgage. 

78  Cal.  329-344.  McLERAN  v.  BENTON;  2  Am.  St.  Rep.  814,  31  Cal.  29; 
43  Cal.  467. 

Law  of  Case  does  not  apply  to  question  of  validity  of  lease  objected  to 
on  retrial,  but  not  on  former  trial,  p.  337. 

To  same  effect  in  Wallace  v.  Sisson,  114  Gal.  46,  holding  principle 
inapplicable  to  decisions  on  questions  of  fact. 

Void  Lease,  by  reason  of  defective  acknowledgment,  creates  tenancy 
at  wiU,  p.  338. 
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Note  citations:  Coudert  v.  Cohn,  16  Am.  St.  Rep.  765>  on  void  verbal 
leases. 

Tenancy  at  Will  is  not  assignable,  p.  339. 

Note  citations:  Washington  etc.  Co.  v.  Johnson,  10  Am.  St.  Rep.  558, 
on  assignment  of  leases. 

Statute  of  Limitations. — Heir  is  barred  by  bar  of  executor,  p.  342. 

To  same  effect  in  Fredericks  v.  Judah,  73  Cal.  608,  applying  principle 
to  admission  in  action,  wherein  heir  is  party,  of  evidence  in  prior  action 
wherein  executor  was  party;  Staples  v.  Connor,  79  Cal.   15,  but  hold- 
ing heir  not  barred  as  to  void  administrator's  sale  where  administra- 
tor had  not  qualified  and  no  letters  issued ;  and  see  as  to  similar  action, 
Dennis  v.  Bint,  122  Cal.  44,  47,  also  discussing  amendment  of  section 
1573,  Code  of  Civil  Procedure;   Spotts  v.  Hanley,  85  Cal.  167,  holding 
judgment  in  ejectment  recovered  by  administrator  to  inure  in  favor  of 
heirs;   Patchett  v.  Railway  Co.,  100  Cal.  510,  applying  rule  to  bar  of 
infant  cestui  where  trustee  barred;  Webb  v.  Winter,  135  Cal.  458,  on 
point  that  executor  and  heirs  are  barred  in  same  manner  as  trustees 
and  beneficiaries;  Jenkins  v.  Jensen,  24  Utah,  123,  when  administrator 
neglected  to  bring  action  to  recover  real  property  within  the  time  pre- 
scribed by  the  statute,  heir  is  also  barred,  though  he  was  a  minor  at  the 
accrual  of  the  action  in  favor  of  administrator;  Mathews  v.  Durkee,  34 
Fla.  563,  as  to  action  in  ejectment  where  administrator  barred;  Lloyd 
▼.  Ball,  77  Fed.  Rep.  368,  enjoining  heirs  from  prosecuting  action  to  re- 
cover lands  from  one  who  had  obtained  judgment  therefor  against  ad- 
ministrator. 

Heir  may,  by  Suit,  compel  trustee  to  bring  suit,  p.  343. 
Approved  in  Jenkins  v.  Jensen,  24  Utah,  127,  arguendo. 

Statute  of  Limitations  is  not  suspended  during  minority  of  heir  when 
having  commenced  running  during  lifetime  of  ancestor  entitled  to 
sue,  p.  344. 

To  same  effect  in  Alvarado  v.  Nordholt,  95  Cal.  128,  holding  child 
barred  when  statute  had  run  a  year  at  mother's  death;  and  Castro  v. 
Geil,  110  Cal.  297,  52  Am.  St.  Rep.  87,  ruling  similarly  on  like  facts. 

73  Cal.  346-347.    PEOPLE  T.  WEST. 

Misconduct  of  Jury. — ^Discussion  among  jurors  before  submission  is 
not  reversible  error  where  defendant  not  prejudiced,  p.  347. 

To  same  effect  in  People  v.  Ejramer,  117  CaL  049.  denying  reversal 
under  facts  stated. 

73  Cal.  348-354.    PEOPLE  T.  CLOUGH. 

Evidence  of  Accomplice  is  sufficiently  corroborated  by  slight  evidence 
t4>ndi"g  to  connect  defendant  with  commission  of  crime,  p.  349. 
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To  same  effect  in  People  v.  McLean,  84  Cal.  481,  sustaining  instruc- 
tion in  case  of  arson;  People  v.  Ribolsi,  89  Cal.  498,  ruling  similarly, 
in  case  of  receiving  stolen  goods;  People  v.  Sternberg,  111  Cal.  6,  holding 
corroboration  sufficient,  in  case  of  procuring  false  affidavit  for  registra- 
tion; and  State  v.  Streeter,  20  Nev.  407,  ruling  similarly  in  case  of  in- 
cest; but  see  State  v.  Jarvis,  18  Oreg.  363,  holding  such  evidence  insuf- 
ficient in  like  case;  Malachi  v.  State,  89  Ala.  141,  holding  corroboration 
sufficient  in  case  of  murder;  Gildersleeve  v.  Atkinson,  6  N.  Mex.  258, 
261,  discussing  corroborative  evidence  generally,  in  reference  to  claim 
against  estate. 

73  Cal.  355-360.    PEOPLE  T.  DAVIS. 
Homicide. — ^Information  for  murder  held  sufficient,  p.  357. 

Cited  in  State  v.  Moore,  104  N.  C.  751,  and  People  v.  Davis,  8  Utah, 
419,  sustaining  indictments  therefor;  State  v.  Wood,  112  Iowa,  413^ 
sustaining  indictment  for  murder;  People  v.  Suesser,  142  CaL  356,  sus- 
taining information  therefor.  Note  citations:  Schaffer  V.  State,  3  Am. 
St.  Rep.  281,  282,  on  general  subject. 

Failure  to  return  full  number  of  jurors  designated  in  order  of  court 
is  not  ground  for  challenge  to  panel,  p.  359. 

People  V.  Lowell,  145  Cal.  297,  following  rule. 

73  CaL  365-375.    EX  PARTE  MIRANDE. 

Action  for  License. — Ordinance  provided  its  bringing  in  name  of  peo- 
ple, p.  368. 

Cited  in  Mendocino  County  v.  Bank,  86  Cal.  258,  sustaining,  also, 
ordinance  prescribing  suit  in  name  of  county. 

Habeas  Corpus  will  not  reach  mere  errors  in  proceedings,  p.  871. 

To  same  effect  in  In  re  Bion,  59  Conn.  392,  as  to  irregularities  in  tak- 
ing bond  to  keep  peace;  In  re  Betts,  36  Neb.  285,  as  to  regularity  of  in- 
dicting grand  jury;  Miskimins  v.  Shaver,  8  Wyo.  415,  noted  under  Ex 
parte  Kearny,  55  Cal.  214. 

License  on  Herding  Sheep  imposed  by  county  is  valid,  p.  372. 

To  same  effect  in  El  Dorado  v.  Meiss,  100  Cal.  271,  sustaining  similar 
tax,  although  not  restricted  to  inhabitants  of  county;  Ventura  v.  Clay, 
112  Cal.  70,  as  to  liquor  license;  Inyo  v.  Erro,  119  Cal.  121,  as  to  license 
similar  to  that  in  main  case,  and  holding  defendant  liable  therefor 
under  facts;  Van  Harlingen  v.  Doyle,  134  Cal.  59,  noted  under  Lassen 
County  V.  Cone,  72  Cal.  387;  City  of  Ogden  v.  Crossman,  17  Utah,  79, 
noted  under  San  Jose  v.  San  Jose  etc.  R.  R.  Co.,  53  Cal.  475;  Flanigan 
V.  Sierra  Co.,  122  Fed.  26,  California  decisions  upholding  county  ordin- 
ances imposing  license  taxes  for  revenue,  enacted  pursuant  to  Cali- 
fornia Statutes  of  1897,  page  465,  are  binding  on  federal  courts;  Flani- 
gan V.  Sierra  Co.,  122  Fed.  35,  upholding  Rule  13,  promulgated  by  Secre* 
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tary  of  Interior,  prohibiting  pasturing  of  sheep  and  goats  on  public  lands 
on  forest  reserves  except  with  permission  of  land  department. 

License  Taxes  are  not  subject  to  rule  as  to  uniformity,  p.  375. 

To  same  effect  in  In  re  Zhizhuzza,  14?  OaL  333,  upholding  Oakland 
ordinance  providing  for  exclusive  removal  of  garbage  by  city,  or  its 
agents  to  be  consumed  in  city  crematory;  Denver  etc.  Co.  v.  Denver,  21 
Colo.  354,  52  Am.  St.  Rep.  243,  as  to  license  for  running  street  cars; 
State  V.  l^Yench,  17  Mont.  59,  as  to  Ijiundry  license;  Ellis  v.  Frazier, 
38  Or.  466,  467,  statute  requiring  yearly  payment  on  every  bicycle  as 
condition  precedent  to  its  use  on  roads  and  setting  aside  proportion  of 
each  payment  to  create  a  particular  fund  is  an  unequal  tax  and  void. 

Board  of  Supervisors  may  adjourn  from  time  to  time  until  business 
completed,  p.  370. 

To  same  effect  in  Stockton  v.  Powell,  29  Fla.  65,  sustaining  proceed- 
ings at  adjourned  special  meeting;  Butterfield  ▼.  Treichler,  113  Iowa, 
329,  holding  adjourned  meeting  to  operate  as  continuation  of  regular 
meeting. 

General  Citations.— Miskinimins  y.  Shaver,  8  Wyo.  415;  State  v. 
Willingham,  9  Wyo.  295. 

78  CaL  376-378.    PEOPLE  t.  BRTAN. 

Patent  for  Swamp  Lands  cannot  be  cancelled  by  state  for  mere  mis- 
take without  offer  to  return  purchase  money  paid,  p.  377. 

To  same  effect  in  People  v.  Morris,  77  Cal.  208,  where  patent  issued 
under  erroneous  form  of  payment;  McFaul  v.  Pfankuch,  98  Cal.  404, 
but  rulinng  aliter  in  case  of  contest  by  intending  purchaser  from 
state. 

73  Cal.  378-385.    PEOPLE  y.  RASCHEE.    S.  C.  83  Cal.  501,  502. 

Larceny  includes  obtaining  of  possession  through  trick  with  present 
felonious  intent  to  convert  it,  p.  383. 

To  same  effect  in  People  v.  Tomlinson,  102  Cal.  23  (cited  in  People  v. 
Shaughnessy,  110  Cal.  602),  sustaining  conviction,  but  distinguishing 
main  case  (p.  24)  as  to  instructions  given;  Housh  v.  People,  24  Colo. 
264,  holding  evidence  sufficient  for  conviction;  State  v.  Rechnitz,  20 
Mont.  493,  holding  instruction  erroneous  (as  in  main  case)  where  ele- 
ment of  felonious  intent  omitted;  People  v.  Campbell,  127  Cal.  281,  sus- 
taining conviction  under  facts  stated;  People  v.  Delbos,  146  Cal.  737,  evi- 
dence that  money  was  delivered  to  defendant  to  pay  for  lodging  house 
purchased  by  defendant  for  prosecutrix  in  respect  of  which  defendant 
made  false  statement  as  to  price  with  intent  to  appropriate  difference, 
sustains  verdict  of  grand  larceny;  Grin  v.  Shine,  187  U.  S.  197,  sufficient 
showing  that  one  accused  in  extradition  proceedings  of  embezzlement 
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had  care  ana  control  of  property  under  California  Penal  Code,  section 
508j  is  made  by  complaint  charging  him  with  conversion  of  proceeds  of 
check  which  he  had  taken  under  instruction  to  forward  money.  Note 
citations:  State  v.  Williams,  6  Am.  St.  Rep.  47,  on  intent;  Harris  v. 
State,  12  Id.  356,  on  general' subject. 

73  Cal.  385-389.    ROSE  y.  NEVADA  ETC.  CO. 

Public  Lands. — Additional  Homesteads  under  section  2306,  Revised 
Statutes,  may  be  alienated  before  patent  issued,  p.  388. 

To  same  effect  in  Buckley  v.  Howe,  86  Cal.  604,  but  holding  rule  in- 
applicable where  no  entry  made;  Grant  v.  Oliver,  91  Cal.  162,  where 
deed  made  under  power  of  attorney;  Stewart  v.  Sutherland,  93  Cal.  275, 
where  transfer  made  after  entry;  Montgomery  v.  Pacific  etc  Bureau, 
94  Cal.  289,  28  Am.  St.  Rep.  126,  where,  as  in  main  case,  entry  was 
made  by  agent  under  irrevocable  power;  Phillips  v.  Carter,  135  Cal.  607, 
applying  rule  to  entry  under  Desert  Land  Act  of  1877;  Montague  v. 
McCarroii,  lu  Utah,  25;  Barnes  v.  Poirier,  64  Fed.  Rep.  19,  and  Webster 
V.  ijuther,  163  U.  S.  341,  sustaining  assignment  before  entry.  Note 
citations:  Nichols  v.  Council,  14  Am.  St.  Rep.  22,  and  Moffatt  v.  Bulson, 
31  Id.  197,  on  general  subject:  Faull  v.  Cooke,  20  Id.  842,  on  alienation 
before  patent. 

73  CaL  389-393.    GOLDEN  STATE  ETC.  WORKS  v.  DAVIDSON. 

Partnership. — ^Firm  Crediton  acquire  priority  through  lien  of  the 
partners,  p.  392. 

To  same  effect  in  Broadway  etc.  Bank  v.  Wood,  105  Mass.  316,  deny- 
ing priority  over  firm  creditors  to  creditor  of  ostensible  partner.  Note 
citations:  Smith  v.  Smith,  43  Am.  St.  Rep.  378,  and  Russell  v.  Cole,  57 
Id.  436,  on  general  subject. 

Judgment  Against  Partners  cannot  be  obtained  without  service  or 
appearance,  p.  393.  See  note  to  Winters  v.  Means,  13  Am.  St.  Rep.  492, 
on  general  subject. 

73  Cal.  394-399.    ROBERTS  ▼.  ELDRED. 

Partnership. — ^Realty  bought  with  firm  funds  and  for  its  use  will  be 
considered  as  firm  property,  p.  397.  See  note  to  Collner  v.  Greig,  21 
Am.  St.  Rep.  901,  on  general  siibject. 

Partnership  Accounting  will  be  extended  to  items  accruing  since  ac- 
tion begun,  if  necessary  to  complete  determination,  p.  397. 

To  same  effect  in  Wise  v.  Walker,  81  Cal.  13,  applying  rule  to  ac- 
counting on  foreclosure  proceedings;  and  Hayne  v.  Gould,  64  Fed.  Rep. 
969,  as  to  expenses  incurred  in  caring  for  property  after  suit  for  parti- 
tion begun. 
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Motion  for  New  Trial  cannot  reach  point  that  judgment  not  sus- 
tained by  findings,  p.  398. 

To  same  effect  in  Seibel  v.  Bath,  5  Wyo.  421.  Cited  in  Moore  t. 
Douglas,  132  Cal.  400,  noted  under  Jenkins  v.  Frink,  30  Cal.  586. 

Misjoinaer  of  Causes  appearing  on  face  of  complaint  is  waived  where 
no  demurrer  filed,  p.  398. 

Cited  in  Kippen  v.  Ollasson,  136  Cal.  642,  noted  under  Gale  ▼.  Tuo- 
lumne etc.  Water  Co..  44  Cal.  43. 

73  Cal.  399-403.    GOULD  y.  HUNTLEY. 

Fraudulent  Conyeyances. — Sale  of  personalty  is  sufficient  if  such  as 
to  give  notice  to  world  of  buyer's  claims,  p.  402.  See  note  to  Ren- 
ninger  v.  Spatz,  15  Am.  St.  Rep.  695,  and  Stephens  v.  Gifford,  21  Id.  876, 
on  general  subject. 

73  Cal.  403-405.    PEOPLE  y.  RAMIREZ. 

jyying  Declaratioiis  are  admissible  when  made  under  sense  of  impend- 
ing death,  p.  404.  See  note  to  State  y.  Fumey,  18  Am.  St.  Rep.  268, 
on  general  subject. 

78  Cal.  406-410.    PEOPLE  y.  TIPTON. 

Misconduct  of  Juiy. — ^Held  under  facts  that  juror  did  not  receive  evi- 
dence out  of  court,  p.  407. 

Cited  in  Hendricks  v.  State,  28  Tex.  Ct.  App.  418,  ruling  similarly  and 
holding  defendant  not  prejudiced. 

73  Cal.  411-414.    CORBIN  v.  WACHHORST. 

Immoral  Consideration. — ^Note  is  not  void  if  given  for  money  bor^ 
rowed  for  use  in  dice  game  not  prohibited,  p.  414. 

Distinguished  in  Shain  v.  Goodwin,  46  Fed.  Rep.  566,  denying  right 
of  indorsee  to  recover  on  notes  given  for  losses  incurred  by  maker  to 
payee  during  game;  Singleton  v.  Bank,  113  Ga.  530,  holding  lender  not 
entitled  to  recover  money  advanced  to  aid  borrower  in  prohibited 
''margin"  transactions.  Note  citations:  Bedell  y.  Herring,  11  Am.  St. 
Rep.  309,  on  general  subject. 

73  Cal.  415-419.    ANSON  v.  TOWNSEND. 

Parol  Gifts  of  Realty  will  be  enforced  when  part  performance  shown, 
p.  417. 

To  same  effect  in  Burlingame  v.  Rowland,  77  CaL  317,  granting  specific 
performance  under  facts. 

Specific  Performance  will  be  denied  when  mutuality  not  shown,  p.  418. 
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Cited  in  Stanton  v.  Singleton,  126  Cal.  663,  and  Strang  ▼.  Richmond 
etc.  Co.,  03  Fed.  74,  noted  under  Cooper  v.  Pena,  21  Cal.  604. 

73  Cal.  420-423.    HANITING  y.  DALLAS. 

Statute  of  Limitations  must  be  pleaded  by  reference  to  code  section 
claimed  to  apply,  p.  421. 

Cited  in  Churchill  v.  Louie,  135  Cal.  610,  holding  plea  insufficient; 
Whereatt  v.  Worth,  108  Wis.  294,  81  Am.  St.  Rep.  900,  holding  demurrer 
insufficient  under  local  statute;  Snow  v.  Rich,  22  Utah,  132,  noted  under 
Uagely  v.  Hagely,  68  Cal.  348. 

Where  Complaint  in  Action  for  Balance  on  open  and  mutual  account 
is  in  form  of  assumpsit,  plaintiff  may  recover  on  quantum  meruit,  p. 
422. 

Approved  in  West  v.  Eley,  39  Or.  465,  complaint  on  quantum  meruit 
is  supportable  by  evidence  of  contract  for  amount  demanded. 

78  Cal.  423-425.    IN  RS  CONNOLLY. 

Sureties  on  Administrator's  Bond  are  not  discharged  by  failure  of 
succeeding  administrator  to  recover  amount  of  defalcation  from  former, 
p.  424.  See  note  to  Deobold  v.  Oppermann,  7  Am.  St.  Rep.  769,  on  gen- 
eral subject.    See,  also,  Foster  v.  Wise,  15  Id.  547. 

73  Cal.  430-436.    NATIONAL  BANK  T.  PORTER. 

Factor's  Lien  does  not  exist  when  goods  sold  before  consignment  and 
he  is  so  notified,  p.  433. 

To  same  effect  in  Means  v.  Bank,  146  U.  S.  629,  holding  no  lien  to 
exist  under  facts. 

73  Cal.  438  462.    EX  PARTE  YOUNG  AH  GOW. 

Criminal  Law — ^Prior  Conviction. — On  confession  of  at  arraignment 
only  question  of  guilt  as  to  crime  charged  need  be  submitted  to  jury, 
p.  442. 

To  same  effect  in  People  v.  Meyer,  73  Cal.  549,  People  v.  Wheatley,  88 
Cal.  117.  Cited  under  People  v.  Brooks,  65  Cal.  295;  People  v.  Barton, 
88  Cal.  178,  sustaining  judgment  imder  rule  stated  below. 

Prior  Conviction. — ^Judgment  on  confession  thereof  and  verdict  of 
guilty  as  to  crime  charged  may  be  as  for  prior  conviction,  p.  442. 

To  same  effect  in  People  v.  Gutierrez,  74  Cal.  83,  sustaining  informa- 
tion charging  petty  larceny  with  prior  conviction  as  a  felony;  People 
V.  Fowler,  88  Cal.  140,  further  sustaining  information  where  charge  as 
to  prior  convictions  misplaced;  Ex  parte  Williams,  89  CaL  426,  denying 
release  on  hebeas  corpus  from  such  judgment. 
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73  Oal.  452459.    HTTTCHIIfSON  ▼.  AINSWORTH;  2  Am.  St.  Rep.  823. 

Joinder  of  Actions. — ^Plaintiff  may  seek  reformation  of  mortgage  and 
its  enforcement  as  so  reformed,  p.  455. 

Cited  in  Beronio  v.  Ventura  etc.  Co.,  129  Cal.  235,  79  Am.  St.  Rep. 
119,  as  to  annulment  of  deed  sought  in  action  to  quiet  title;  Vermont 
Loan  etc.  Co.  ▼.  McGregor,  5  Idaho,  325,  and  Christensen  t.  Hbllings- 
worth,  6  Idaho,  91,  both  following  rule. 

Cause  of  Action  defined,  p.  455. 

Cited  in  Box  v.  Chicago  etc.  Co.,  107  Iowa,  665,  defining  same  term. 

Mistake. — Refonnation  for  will  not  be  denied  because  of  mere  con- 
flict in  evidence  when  sufficiently  clear  as  a  whole,  p.  467. 

To  same  effect  in  Sullivan  v.  Moorhead,  99  Cal.  161,  sustaining  refor- 
mation under  facts.  Note  citations:  Southard  v.  Curley,  30  Am.  St.  Rep. 
649,  and  Williams  v.  Hamilton,  65  Id.  493,  495,  on  evidence  of  mistake. 

Acknowledgment. — ^Married  Woman's  Mortgage  is  valid  when  prop- 
erly acknowledged  in  fact,  although  certificate  defective,  p.  458. 

To  same  effect  in  Banbury  v.  Arnold,  91  Cal.  611,  enforcing  her  ac- 
knowledged contract,  although  no  certificate  attached. 

General  Citation. — Phenix  Lumber  Co.  v.  Houston  Water  Co.,  94  Tex. 
402. 

73  Cal.  459-464.    BOWDBN  v.  PIERCE. 

Executor  is  trustee  between  time  of  filing  application  for  letters  and 
refusal  to  qualify,  p.  463. 

See  note  to  Main  v.  Brown,  13  Am.  St.  Rep.  827,  on  general  snbjeet. 

73  Cal.  464-475.    HONIG  T.  PACIFIC  BANK 

Certificate  of  Deposit  can  be  paid  only  to  order  of  one  in  whose  name 
issued,  p.  466. 

Distinguished  in  Lowrie  y.  Sals,  75  Cal.  354,  as  to  warehouse  receipt 
for  goods  made  deliverable  on  its  return.  Note  citation:  Hillsinger  v. 
Georgia  etc.  Bank,  75  Am.  St.  Rep.  59;  Brown  v.  Daugherty,  120  Fed. 
633,  where  husband  deposited  wife's  money  which  was  her  separate 
property,  in  bank  in  her  name,  telling  cashier  he  would  sign  checks,  and 
bank  entered  her  name  as  depositor,  bank  is  liable  to  wife  when  hus- 
band drew  out  money,  she  not  having  authorized  husband's  acts. 

73  Cal.  475-476.    PENDERGRASS  v.  CROSS. 

Presentation  of  Statement  on  new  trial  for  settlement  may  be  made 
within  reasonable  time  where  amendments  adopted,  p.  476. 

Cited  in  Black  v.  Hilliker,  130  Cal.  192,  holding  statement  properly 
settled;  Gay  v.  Torrance,  143  CaL  17,  18,  granting  mandamus  to  compel 
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settlement;  Miller  v.  Hunt,  7  Idaho,  489,  following  rule.  Distinguished 
in  Whipple  y.  Hopkins,  119  Cal.  351,  holding  section  650,  Code  of  Civil 
Procedure,  operative  where  amendments  rejected.  Note  citations:  Pa- 
latka  etc.  Co.  v.  State,  11  Am.  St.  Rep.  404,  on  new  trials. 

Bill  of  Exceptions.— Mandamus  will  lie  in  case  of  wrongful  refusal 
to  settle,  p.  476. 

Distinguished  in  Murphy  y.  Stelling,  138  Cal.  643,  holding  appeal 
maintainable  from  order  denying  motion  for  relief  in  case  of  alleged 
excusable  neglect  in  presentation  for  settlement. 

73   Cal.  486-511.     EX   PARTE   HENSHAW.     S.   C.    See   PEOPLE  T. 
HENSHAW,  76  Cal.  436,  447. 

Habeas  Corpus. — Grounds  for  release  on  stated,  p.  488. 

Cited  in  In  re  Fanton,  55  Neb.  706,  70  Am.  St.  Rep.  420,  noted  under 
People  V.  Markham,  7  Cal.  208. 

Contempt. — Statutes  regulating,  construed,  p.  496. 

Cited  in  In  re  Jessup,  81  Cal.  482,  on  point  that  such  statutes  are 
valid.  Note  citations :  State  v.  E^ock,  55  Am.  St.  Rep.  269,  on  excessive 
sentences. 

73  CaL  511-518.    PEOPLE  T.  FLYNN. 

Burglary. — Circumstantial  Evidence  is  sufficient  to  support  convic- 
tion, p.  513. 

To  same  effect  in  People  v.  Smith,  86  Cal.  241,  discussing  sufficiency 
of  information  therefor;  People  v.  Lang,  142  Cal.  482,  applying  rule  in 
case  of  recent  possession  of  stolen  goods. 

Criminal  Law — Instruction. — Element  of  reasonable  doubt  need  not 
be  attached  to  each  specific  instruction,  if  appearing  in  charge  as  a 
whole,  p.  514. 

Cited  in  People  t.  Neber,  125  CaL  562,  noted  under  People  v.  Doyell, 
48  Cal.  85. 

Failure  to  Instruct  jury  on  specified  point  is  not  error  when  instnic- 
tion  not  requested,  pp.  514,  516. 

To  same  effect  in  People  v.  Olsen,  80  Cal.  128,  as  to  discretion  of 
jury  on  conviction  or  murder;  and  People  v.  Dollor,  89  Cal.  517,  cited 
thereunder.  Cited  in  State  v.  Goff,  62  Kan.  107,  but  ruling  aliter  where 
material  instruction  was  refused;  State  v.  Magers,  36  Or.  52,  as  to  effect 
of  defenaant's  silence.  Distinguished  in  State  v.  Myers,  8  Wash.  183, 
holding  instruction  imperative,  without  request,  that  failure  of  defend- 
ant to  testify  is  not  to  be  considered  against  him,  and  see  note  on  this 
point  to  Hunt  v.  State,  19  Am.  St.  Rep.  817. 

Witness  Willfully  False  on  one  point  of  testimony  is  to  be  distrusted 
on  others,  p.  515. 
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To  same  effect  in  People  v.  Luchetti,  119  Gal.  608,  sustaining  instruc- 
tion given;  People  y.  Arlington,  131  Gal.  233,  noted  under  People  v. 
iSprague,  53  Gal.  491. 

Instructions  on  Facts. — Statement  in  charge  that  evidence  c6nflicted 
in  certain  particulars  is  not  reversible  error,  p.  516. 

To  same  effect  in  People  v.  Hitchcock,  104  Gal.  485,  as  to  statement 
of  claim  of  prosecution  regarding  falsity  of  defendant's  testimony. 
Note  citations:  Sharp  v.  State,  14  Am.  St.  Rep.  37,  on  general  sub- 
ject. 

73  GaL  618-620.    WALDEN  v.  PURVIS. 

Evidence. — ^Declarations  of  Grantor  after  possession  changed  are  in- 
admissible against  grantee  to  show  fraud  therein,  p.  374. 

To  same  effect  in  commissioners'  opinion  in  Eppinger  v.  Scott,  112 
Gal.  374,  main  opinion,  however,  sustaining  admissibility  of  statements 
of  vendor  before  removal  completed. 

73  Gal.  620-522.    MORGAN  t.  TILLOTTSON. 

Annual  Work  on  Mining  Claim  must  be  done  to  prevent  its  becom- 
ing subject  to  relocation,  p.  621. 

To  same  effect  in  Anthony  v.  Jillson,  83  Gal.  301,  discussing  sufficiency 
of  pleadings  on  contest;  dissenting  opinion  in  Fee  v.  Durham,  121  Fed. 
473,  476,  majority  holding  where  locator  commenced  work  on  December 
26th,  and  employees  worked  until  Saturday,  December  30th,  and  re- 
sumed work  on  Monday,  January  1st,  one  could  not  locate  claim  on 
Sunday  night  between  12  and  1  o'clock;  Lockhart  v.  Rollins,  2  Idaho, 
612,  but  holding  such  work  sufficiently  done  under  facts  stated. 

73  Gal.  522-626.    CHUNG  EEE  T.  DAVIDSON.    S.  G.  102  GaL  188,  189. 

Stranger  to  Contract  cannot  sue  thereon  when  only  incidentally  for 
his  benefit,  p.  625. 

To  same  effect  in  Savings  Bank  v.  Thornton,  112  Gal.  259;  Thomas 
etc.  Go.  v.  Prather,  65  Ark.  31,  German  etc.  Bank  v.  Northwestern  etc. 
Co.,  104  la.  723;  Parlin  v.  Hall,  2  1^.  Dak.  478;  Parker  v.  Jeffery,  26 
Oreg.  189;  Montgomery  v.  Rief,  15  Utah,  501;  and  Sayward  v.  Dexter 
etc.  Go.,  72  Fed.  Rep.  765,  denying  right  of  action  under  facts;  Lisenby 
V.  Newton,  120  GaL  574;  66  Am.  St.  Rep.  205;  but  holding  assignee  of 
vendee  liable  to  vendor  imder  agreement  specifically  binding  assigns; 
dissenting  opinion  in  McKay  v.  Ward,  20  Utah,  183,  discussing  liability 
of  one  who  has  assumed  mortgage  debt;  note  to  Baxter  v.  Gamp,  71  Am. 
St.  Rep.  182,  190,  192,  197.  Note  citations:  Roddy  v.  Railway  Go.,  24 
Am.  St.  Rep.  343,  and  Linneman  v.  Moross,  39  Id.  632,  534,  on  general 
subject. 
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73  Gal.  526-530.    BARNHAHT  v.  FULEERTH.    S.  G.  90  Gal.  157,  159; 
93  Gal.  497«  498. 

73  GaL  531-537.    PEOPLB  y.  WILLIAMa 

Murder  in  First  Degree. — ^Premeditation  and  deliberation  must  be 
shown,  p.  533. 

Note  citations:  State  y.  Landgraf,  6  Am.  St.  Rep.  S2»  and  State  T. 
Alexander,  14  Id.  882,  on  general  subject. 

Instructiims  on  Murder. — Gited  as  criticising  charge  in  People  y. 
lams,  57  Gal.  115,  in  People  y.  Lewis,  117  GaL  191,  59  Am.  St.  Rep.  170, 
and  People  y.  Newcomer,  118  Gal.  272;  cited,  also,  in  Perkins  y.  State, 
78  Wis.  556,  holding  instructions  on  self-defense  erroneous  as  giyen; 
Blocker  y.  State,  27  Tex.  Gt.  App.  42,  on  point  that  court  cannot  in- 
struct jury  to  find  guilt  in  certain  degree. 

78  GaL  537-540.    JANUARY  y.  SUPERIOR  COURT. 

Bill  of  Exceptions  in  criminal  case  is  properly  refused  settlement 
when  merely  transcript  of  r^wrter's  notes,  p.  538. 

To  same  effect  in  Gohen  y.  Wallace,  107  GaL  139,  but  ruling  alitor 
where  part  is  such  transcript  in  order  to  point  exceptions  taken;  and 
see  Winters  y.  Buck,  121  Gal.  280,  discussing  effect  of  this  modiflea* 
tion;  Montana  etc.  Go.  y.  Howard,  10  Mont.  298,  striking  such  bill  from 
record  on  appeaL 

73  GaL  641-545.    GARTHS  T.  HART. 

Mining  Claim. — ^Possession  alone  is  not  good  as  against  one  comply- 
ing with  mining  laws,  p.  543. 

Gited  in  Olive  etc.  Go.  y.  Olmstead,  108  Fed.  573,  noted  under  Hors- 
well  y.  Ruiz,  67  Gal.  Ill;  Gosmos  etc.  Go.  y.  Gray  Eagle  etc  Go.,  112 
Fed.  14  (cf.  dissenting  opinion,  page  22)  discussing  effect  of  location 
without  discovery;  Miller  y.  Ghrisman,  140  Gal.  450,  noted  imder  Rich- 
ardson y.  McNulty,  24  Gal.  339;  Patterson  v.  Tarbell,  26  Greg.  36,  hold- 
ing immediate  location  necessary  in  absence  of  local  rule  to  contrary. 

Statute  of  Frauds.— Mining  Claim  is  not  transferable  by  parol,  p.  544. 

To  same  effect  in  Moore  y.  Hamerstag,  109  GaL  124,  discussing  parol 
trust  in  reference  thereto. 

73  GaL  545-548.    IN  RE  HERTEliAN. 

Bill  of  Exceptions. — Mandamus  will  lie  to  compel  settlement,  p.  547. 
To  same  effect  in  Leach  y.  Pierce,  93  GaL  618,  also  cited  below. 

Probate  Account. — New  Trial  cannot  be  had  with  reference  to,  p.  547. 

Cited  in  Estate  of  Franklin,  133  GaL  585,  586,  noted  under  Estate  of 
Moore,  72  CaL  335. 
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Administrator's  Account — Settlement  as  to  various  items  sustained, 
p.  546. 

Cited  in  In  re  Sanderson,  74  GaL  203,  on  point  that  court  may  go  be- 
hind items  even  where  no  objection  raised  by  parties;  citing  main  case 
also  at  p.  208,  on  point  that  new  trial  is  not  grantable  as  to  such  set- 
tlement; and  see  on  same  point  Leach  v.  Pierce,  93  Oal.  619,  discussing 
right  to  new  trial  in  proceedings  for  family  allowanco. 

73  Cal.  548-550.    PEOPLE  T.  METER. 

Confession  of  Prior  Conviction  renders  erroneous  the  reading  to  Jury 
of  allegations  relating  thereto,  or  admission  of  evidence  thereof,  p.  549. 

To  same  effect,  as  to  first  point,  in  People  v.  Sansome,  84  Cal.  450, 
further  holding  error  not  waived;  People  v.  Wheatley,  88  Cal.  117,  dis- 
cussing effect  of  plea  of  guilty  as  to  such  conviction  after  plea  of  not 
guilty;  reople  v.  Fowler,  88  Cal.  140,  sustaining  judgment  on  confession 
and  verdict  of  guilty  on  charge.  Note  citations  (on  second  point) : 
Farris  v.  People,  16  Am.  St.  Rep.  291,  on  evidence  of  other  crimes. 

78  Cal.  555-557.    IN  RE  FREUD. 

Will  cannot  be  Revoked  in  contest  simply  as  to  interest  of  contestant 
in  estate,  p.  557.  See  note  to  Powell  v.  Koehler,  49  Am.  St.  Rep.  711, 
on  general  subject. 

73  Cal.  558-560.    IN  RE  CUNNINGHAM. 

Probate  Sale. — Notice  under  section  1547,  Code  of  Civil  Procedure, 
need  not  be  published  for  every  day  during  period  designated,  p.  559. 

To  same  effect  in  Irrigation  Dist.  v.  De  Lappe,  79  Cal.  361,  sustaining 
publication  of  proclamation  for  election  for  irrigation  district;  In  re 
CSullivan,  84  Cal.  448,  sustaining  weekly  publication  of  notice  under 
section  1549  of  same  code. 

73  CaL  560-564.    SIDDALL  v.  HARRISON. 

Construction  of  Will,  already  probated,  will  be  denied  In  equity,  ex- 
cept for  special  reasons,  p.  562. 

To  same  effect  in  McDaniel  v.  Pattison,  98  CaL  101,  denying  jurisdio* 
tion  of  equity  to  establish  lost  or  suppressed  will;  Goad  v.  Montgom- 
ery, 119  Cal.  557,  63  Am.  St.  Rep.  150,  on  point  that  decree  of  distribu- 
tion is  conclusive  as  to  construction  of  will;  Simons  v.  Bedell,  122  Cal. 
346  (and  see  dissenting  opinion,  p.  350),  but  sustaining  determination 
in  equity  as  to  distribution  when  not  objected  to;  In  re  John's  Will, 
80  Oreg.  504,  606,  discussing  powers  of  county  oourt  in  matter  under 
local  statutes. 

Decree  of  Distribution  must  define  aU  estates  under  the  wiU  or  stat- 
ute, p.  663. 

Notes  Gal.  Rep.— ^6. 
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Cited  in  More  y.  More,  133  CaL  495,  noted  under  Estate  of  Hinckley, 
58  Cal.  518. 

73  Cal.  564-573.    UX  R£  DOYLE. 

Probate  Appeal  was  entertained  from  order  denying  new  trial  in  will 
contest,  p.  565. 

Cited  in  In  re  Bauquier,  88  Cal.  316,  in  support  of  general  rule. 

Finding  Contradictory  Admissions  in  pleading  will  be  disregarded  on 
appeal,  p.  570. 

To  same  effect  in  Ortega  v.  Cordero,  88  Cal.  226,  228,  further  holding 
no  estoppel  as  to  such  finding  shown  under  facts;  Nuttall  v.  Lovejoy, 
90  Cal.  165,  holding  such  finding  to  be  outside  of  issues. 

New  Trial  is  not  grantable  because  judgment  not  supported  by  find- 
ings, p.  571. 

To  same  ejQTect  in  Brison  ▼.  Brison,  00  Cal.  328,  holding  sufiSciency  of 
complaint  or  findings  to  support  judgment  not  reviewable  on  appeal 
from  order  denying  new  trial;  and  on  same  point,  as  to  findings,  Kir- 
man  v.  Hunnewill,  03  Cal.  526,  and  Pacific  etc.  Co.  v.  Fisher,  106  Cal. 
236,  as  to  sufficiency  of  findings  to  support  conclusions  of  law;  Swift 
v.  Occidental  etc.  Co.,  141  CaL  166,  as  citing  Simmons  y.  Hamilton,  56 

Cal.  493. 

• 

Will  Contest. — Burden  of  proof  is  on  contestant,  p.  573. 

Cited  in  Estate  of  Latour,  140  Cal.  420,  applying  rule  to  allegation  of 
nonexecution  of  will. 

Facts  Admitted  by  Pleadings  should  be  treated  as  found,  p.  571. 

Approved  in  State  v.  Rocky  Mt.  etc.  Tel.  Co.,  27  Mont.  399,  following 
rule. 

In  Will  Contest  the  Contestant  has  burden  of  proof,  p.  573. 

Approved  in  Farleigh  v.  Kelley,  28  Mont.  428,  following  rule. 

73  Cal.  574-580.    PEOPLE  v.  MELONE. 

Statute  of  Limitations  in  suit  against  secretary  of  state  for  failure 
to  pay  over  moneys  runs  from  time  of  such  failure  and  not  of  subse- 
quent demand,  p.  578. 

To  same  effect  in  People  v.  Van  Ness,  76  Cal.  124,  holding  action 
against  commissioner  of  immigration  barred;  People  v.  Weineke,  122 
Cal.  539,  ruling  similarly  as  to  action  on  tax  collector's  bond.  Cited  in 
Lambert  v.  McKenzie,  135  CaL  103,  noted  under  Paige  v.  Carroll,  61  Cal. 
211. 

Under  Code  of  Ciyil  Procedure,  section  345,  action  on  relation  of  con- 
troller against  former  Secretary  of  State  for  money  not  accounted  for 
is  affected  by  limitations  same  as  if  brought  by  private  person,  p.  576. 
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Approved  in  In  re  Counties  v.  Alturas  Co.,  4  Idaho,  164,  when  county 
is  divided  by  statute  and  act  provides  for  apportionment  of  debt  by 
county  commissioners,  right  of  action  does  not  abate  by  reason  of  per- 
sons holding  office  of  commissioners  refusing  or  neglecting  to  perform 
duty  during  their  term. 

73  Cal.  680-5S3.    PEOPLE  v.  TRAVERS. 

Burglary. — Verdict  of  "guilty"  generally  is  erroneous  when  degree  not 
stated,  p.  682. 

To  same  ejQTect  in  People  v.  Lee  Yune  Chong,  04  Cal.  386,  as  to  similar 
verdict  in  murder  case. 

Once  in  Jeopardy  cannot  be  claimed  as  to  retrial  ordered  on  reversal 
of  judgment,  p.  682. 

To  same  effect  in  State  v.  Thompson,  10  Mont.  662,  as  to  plea  of 
former  conviction;  Lovett  v.  State,  38  Fla.  393,  holding  defense  un- 
tenable under  facts. 

73  Cal.  683-689.    IN  RE  NOAH;  2  Am.  St.  Rep.  829;  note,  833;  73  CaL 
690,  691;  2  Am.  St.  Rep.  834;  88  Cal.  468,  472. 

Probate  Homestead  cannot  be  granted  to  wife  who  had  voluntarily 
separated  from  husband  at  time  of  death,  p.  688. 

To  same  effect  in  Wickersham  v.  Comerford,  96  Cal.  438,  439  (eitp'l  in 
Pealey  v.  Fealey,  104  Cal.  361,  43  Am.  St.  Rep.  116),  where  living  apart 
under  articles  of  separation;  and  In  re  Davis,  106  Cal.  466,  on  same 
point.  Note  citation:  Galusha  v.  Galusha,  16  Am.  St.  Rep.  469,  on 
articles  of  separation. 

73  Cal.  690-694.    IN  RE  NOAH;  2  Am.  St.  Rep.  834. 

Probate  Homestead  cannot  be  created  out  of  land  not  subject  thereto 
at  time  of  decedent's  death,  p.  692. 

To  same  effect  in  In  re  Sharp,  78  Cal.  486,  but  holding  such  home- 
stead properly  granted  under  facts;  In  re  Armstrong,  80  Cal.  71,  where 
two  tracts  of  land  sought  were  widely  separated;  In  re  Ackerman,  80 
Cal.  210,  13  Am.  St.  Rep.  118,  as  to  additional  homestead  where  one 
had  been  selected  from  common  property  before  death;  In  re  Walkerly, 
81  Cal.  682,  but  holding  limitations  as  to  value  not  applicable  to  such 
homesteads;  In  re  Carriger,  107  Cal.' 620,  as  to  homestead  from  lands 
wherein  decedent  owned  undivided  interest;  Estate  of  Gallagher,  134 
Cal.  97,  noted  under  Estate  of  Busse,  36  Cal.  310;  but  cf.  Estate  of 
Levy,  141  Cal.  651,  noted  under  Ackley  v.  Chamberlain,  16  Cal.  181. 
Distinguished  under  local  statutes  in  De  Ford  v.  Painter,  3  Okl.  90,  92, 
sustaining  homestead  although  property  used  mainly  for  business  pur- 
poses. 
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Probate  Homestead. — ^Money  equivalent  cannot  be  set  apart  when  no 
real  estate  subject  thereto,  p.  593. 

To  same  effect  in  In  re  Walkerly,  81  Cal.  580,  discussing  value  of 
property  subject  to  be  set  apart. 

Probate  Homestead  from  separate  property  can  be  set  apart  only  for 
limited  period,  p.  594. 

To  same  effect  in  In  re  Schmidt,  94  Cal.  339,  under  amendment  to  sec- 
tion 1468,  Code  of  Civil  Procedure. 

73  Cal.  594-599.    IN  R£  SCHEDEL. 

WilL — ^"Children''  used  therein  may  be  construed  to  mean  "grand- 
children," p.  697. 

To  same  effect  in  Rhoton  v.  Blevin,  90  Cal.  649,  bo  construing  will. 
Cited  in  Estate  of  Scholl,  100  Wis.  657,  holding  "children"  as  used  in 
will,  equivalent  to  "descendants."  Note  citations:  Elliott  v.  Elliott,  10 
Am.  St.  Rep.  59,  on  construction  of  wills;  Douglas  v.  James,  44  Id.  819, 
on  general  subject. 

73  Cal.  699-604.    WEEKS  v.  GARIBALDI  ETC.  CO. 

Articles  of  Incorporation. — Section  299,  Civil  Code,  as  to  filing  refers 
only  to  actions  in  relation  to  corporate  property,  p.  602. 

To  same  effect  in  Savings  etc.  Soc.  v.  McKoon,  120  CaL  180,  holding 
section  not  applicable  to  foreclosure  by  corporation  mortgage. 

78  Cal.  604-610.    FREDERICKS  v.  JUDAH. 

Misconduct  of  Attorney  in  argument  held  not  to  warrant  new  trial, 
p.  606. 

Cited  in  People  v.  Molina,  126  Cal.  509,  holding  improper  remarks  pre- 
sumed to  have  been  corrected  by  instructions;  Watson  v.  Southern 
Oregon  Co.,  39  Or.  486,  failure  to  object  to  remarks  of  counsel  during 
trial  is  waiver  of  objections  thereto.    See  note  9  Am.  St.  Rep.  570. 

Evidence  of  Deceased  Witness  at  former  trial  when  executrix  was 
party  is  admissible  in  subsequent  suit  against  heirs,  p.  608. 

To  same  effect  in  Briggs  v.  Briggs,  80  Cal.  255,  admitting  deposition 
taken  in  former  action  in  action  between  successors  in  interest  of  par- 
ties involving  same  issues;  and  see  Howell  v.  Budd,  91  Cal.  352;  dted 
thereunder. 

73  CaL  610-613.    SAN  FRANCISCO  T.  LUNINO. 

Statute  of  Limitations.— Tax  Suit  la  barred  when  oommenoed  seven 
years  after  demand  aocrued,  p.  612. 
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To  same  effect  in  Lewis  v.  Rothchild,  92  Cal.  630,  but  holding  lien 
not  extinguishable  by  limitation  (but  see  San  Diege  y.  Higgins,  115 
Gal.  173,  where  this  case  distinguished);  Los  Angeles  v.  Ballerino,  99 
GaL  595  (cited  in  San  Diego  v.  Higgins,  115  Cal.  175),  holding  three- 
year  period  applicable;  Ck)unty  of  Redwood  y.  Land  Co.,  40  Minn.  526, 
on  point  that  tax  is  a  liability  created  by  statute,  and  holding  action 
barred;  Board  of  County  Commissioners  y.  Story,  26  Mont.  521,  time 
for  commencing  personal  action  to  collect  tax  is  limited  to  two  years. 

73  Cal.  614-617.    VENDOR  T.  ROACH. 

Gift  Causa  Mortis  may  be  made  of  goyemment  bonds  without  written 
assignment,  p.  616. 

To  same  effect  in  Edwards  y.  Wagner,  121  Cal.  377,  as  to  unindorsed 
bills  of  exchange  payable  to  donor's  order;  Leyson  y.  Dayis,  17  Mont. 
286,  as  to  unindorsed  national  bank  stock.  Note  citations:  Appeal  of 
Walsh,  9  Am.  St.  Rep.  87,  on  general  subject. 

78  CaL  621-624.    CITY  OF  STOCKTON  y.  WESTERN  ETC.  INS.  CO. 

Municipal  Charter  cannot  be  amended  by  special  or  local  law,  p.  624. 

To  same  effect  in  Huntington  y.  Neyada,  75  Fed.  Rep.  62,  but  sus- 
taining acts  for  incurring  of  indebtedness  for  water  works. 

78  Cal.  625-630.    PRICE  y.  BEAVER. 

Swamp  Lands. — ^Knowledge  of  land  applied  for  need  not  be  personal 
knowledge  of  claimant,  p.  628. 

To  same  effect  in  Geer  y.  Sibley,  83  CaL  4,  holding  knowledge  shown 
sufficient. 

73  Cal.  635-689.    PEOPLE  y.  KETCHTJM. 

State  Courts  haye  jurisdiction  of  murder  of  one  Indian  by  another 
when  not  members  of  recognized  tribes,  p.  638. 

To  same  effect  in  State  y.  Williams,  13  Wash.  339,  stating  general 
rules  as  to  such  jurisdiction;  Stacy  y.  La  Belle,  99  Wis.  524,  sustaining 
jurisdiction  of  ciyil  action  against  Indian.  Distinguished  in  State  y. 
Howard,  33  Wash.  258,  state  court  has  jurisdiction  of  offense  committed 
in  reseryation  against  an  Indian  by  another  who  has  neyer  sustained 
tribal  relations. 

73  Cal.  639.    GROSS  y.  KELLEHER. 

Appeal — ^Unlawful  Detainer. — ^Appellate  court  cannot  grant  stay  on 
hiing  of  new  bond,  p.  639. 

Cited  in  Cluness  y.  Bowen,  185  Cal.  662,  noted  under  Hill  y.  Finnigan, 
64  CaL  493. 
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73  Cal.  641-645.    BYRNE  v.  CRAFTS. 

Appropriation   of  Water. — ^Rights  of   second  appropriator  to  waste 
water  cannot  be  abridged  by  prior  appropriator,  p.  644. 

To  same  effect  in  Union  etc.  Co.  v.  Dangberg,  81  Fed.  Rep.  106,  dis- 
cussing rights  as  between  successive  appropriators. 
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74  Gal.  1-8.    BARKLT  v.  COPELAND;  5  Am.  8t.  Rep.  413. 

Witness  Impeached  for  Contradictory  Statements  on  ground  of  motive 
in  testifying,  may  be  sustained  by  evidence  of  similar  statements  made 
at  time  before  such  motive  existed,  p.  4. 

To  same  effect  in  Mason  v.  Vestal,  88  Cal.  398,  22  Am.  St.  Rep.  312, 
admitting  such  evidence;  California  Electric  Light  Go.  v.  California 
Safe  Deposit  etc.  Co.,  145  Cal.  130,  applying  rule  in  action  by  corpora- 
tion against  executors  of  deceased  officer  to  recover  secret  commissions 
received  on  sale  of  its  property. 

Slander. — ^Evidence  of  defendant's  wealth  is  admissible,  p.  5. 

Cited  in  Greenberg  v.  Western  Turf  etc.  Assn.,  140  Cal.  364,  applying 
rule  in  cases  where  punitive  damages  are  claimed. 

Slander. — ^Evidence  of  prior  similar  crimes  to  that  charged  is  admis- 
sible when  part  of  general  plan,  p.  6. 

See  note  to  State  v.  Kelley,  36  Am.  St.  Rep.  890,  and  State  v.  Reed, 
42  Id.  333,  on  evidence  of  other  crimes. 

Order  of  Proof  is  discretionary  with  judge,  p.  8. 

To  same  effect  in  Bank  v.  Wolff,  79  Gal.  73,  holding  no  abuse  of  dis- 
cretion shown. 

74  Gal.  11-20.    WEBBER  v.  CLARKE. 

AppeaL — ^Errors  Are  Waived  when  not  relied  on  in  opening  brief,  p. 
12. 

To  same  effect  in  Wheelock  v.  Godfrey,  100  Cal.  589,  declining  to  re- 
view errors  not  specified  in  brief;  Phelps  v.  Mayers,  126  Cal.  551,  declin- 
ing to  consider  question  first  raised  in  closing  brief. 

Adverse  Possession  may  be  shown  by  use  of  land  for  pasturage  where 
entry  under  color  of  title,  p.  15. 

To  same  effect  in  Marshall  v.  Beysser,  75  Cal.  547,  holding  adverse 
possession  established;  Goodwin  v.  McCabe,  75  Cal.  587,  holding  such 
use  sufficient  possession  to  sustain  ejectment;  Bullock  v.  Rouse,  81  Gal. 
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596,  holding  such  use,  without  enclosure,  sufiflcient  as  actual  possession 
against  homested  or  pre-emption  entry;  Andrus  v.  Smith,  133  Gal.  80, 
Hanson  v.  Stinehoff.  139  Cal.  173,  and  Smith  ▼.  Hicks,  139  Cal.  219, 
noted  under  Ck)ryell  v.  Cain,  16  Cal.  674,  West  y.  Cedar  Co.,  101  Fed.  621, 
defining  ''color  of  title."  Gildehaus  v.  Whiting,  39  Kan.  713,  holding 
no  adverse  possession  shown  of  city  lots;  Anderson  v.  Bumham,  62  Kan. 
461,  holding  actual  evidence  not  essential;  and  see  Guinn  v.  Spillman,  62 
Kan.  506;  also,  holding  such  possession  shown.  Note  citations:  De 
Frieze  v.  Quint,  28  Am.  St.  Rep.  160,  on  general  subject. 

Statute  of  Limitations  may  be  pleaded  by  reference  to  code  section, 
page  17. 

Cited  in  Nicholson  y.  Harpey,  124  Cal.  449,  and  Snow  v.  Rich,  22 
Utah,  132,  noted  under  Hagely  v.  Hagely,  68  CaL  348. 

Adverse  PoMeaaion  need  not  have  existed  for  five  years  preceding 
action,  p.  19. 

To  same  effect  in  Railroad  Co.  v.  Whitaker,  109  GaL  273,  holding  aaeh 
possession  shown  under  facts. 

Adverse  Possession.— Statutory  provision  as  to  payment  of  taxes  is 
not  retroactive,  p.  19. 

Cited  in  Lucas  v.  Provines,  130  GaL  272,  holding  adverse  poaaession 
sufiSciently  established. 

General  Citation.— McCann  v.  Weteh,  106  Wis.  149. 

74  Cal.  20-29.    EX  PARTE  CAMPBELL;  6  Am.  St.  Rep.  418. 
Municipal  Ordinance  prohibiting  sales  of  liquor  is  valid,  p.  28. 

To  same  effect  in  Ex  parte  Noble,  96  Cal.  363,  sustaining  similar 
ordinance  and  judgment  thereon.  Note  citations:  Mayor  v.  Shattuck, 
41  Am.  St.  Rep.  224,  on  general  subject. 

Ordinance  of  County  does  not  preclude  making  of  ordinance  on  same 
subject  by  city  within  such  county,  p.  25. 
To  same  effect  in  Ex  parte  Roach,  104  Gal.  278,  further  cited  below. 

Municipal  Ordinance  is  not  a  general  law  under  section  11,  article  11, 
of  constitution,  p.  26. 

To  same  effect  in  Ex  parte  Roach,  104  Gal.  276,  discussing  ordinances 
providing  for  liquor  licenses;  Los  Angeles  County  t.  Eikenberry,  131 
Cal.  466,  sustaining  local  liquor  license  ordinance. 

74  Gal.  38-46.    EX  PARTE  KOHLER. 

Title  of  Act  held  to  express  its  title,  p.  41. 

Cited  in  Gieseke  v.  San  Joaquin,  109  Cal.  492,  sustaining  act  in  this 
reapect;  Law  v.  San  Francisco,  144  Cal.  388,  applying  rule  in  case  of 
title  to  municipal  ordinance;  Skinner  v.  Qamett  etc.  Co.,  96  Fed.  738, 
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noted  under  Bobinson  ▼.  Bidwell,  22  Gal.  879;  note  to  Orookston  ▼. 
Coimty  Ck>mmr8.,  70  Am.  St.  Rep.  464. 

74  Gal.  46-48.    NEWELL  t.  DESMOND. 

Deposition  of  Party  may  be  read  at  trial,  although  deponent  then 
present,  p.  47. 

To  same  effect  in  Adams  v.  Weaver,  117  Gal.  49,  but  sustaining  re- 
jection at  trial  where  no  prejudicial  error  shown. 

74  GaL  49-62.     EUSSKA  AND  TRINIDAD  RAILROAD  CO.   T.  Mc- 
ORATH. 

Appeal  Will  not  Lie  from  order  refusing  to  vacate  judgment,  p.  61. 

To  same  effect  in  Kubli  v.  Hawkett,  89  Gal.  640,  as  to  order  refusing 
to  vacate  judgment  of  dismissal;  In  re  Get  Young,  90  Gal.  78,  as  to  or- 
der refusing  to  revoke  order  appointing  guardian;  Lee  Ghuck  v.  Quan 
Wo  Ghong,  91  Gal.  597,  as  to  order  refusing  to  vacate  judgment  and 
order  taxing  costs;  Wickersham  v.  Gomerford,  96  Gal.  440,  as  to  order 
refusing  to  vacate  order  setting  apart  probate  homestead;  Harper  v. 
Hildreth,  99  Gal.  269,  as  to  order  refusing  to  vacate  certain  nonappeal- 
able orders;  Deering  v.  Richardson  etc.  Go.,  109  Gal.  79,  as  to  order  re- 
fusing to  vacate  appealable  orders  in  supplementary  proceedings;  Birch 
V.  Cooper,  136  Gal.  637,  as  to  appeal  from  order  refusing  to  vacate  judg- 
ment and  enter  new  <Hie;  dissenting  opinion  in  Blyth  t.  Swenson,  16 
Utah,  365,  368,  discussing  time  for  taking  appeaL 

74  Gal.  52-60.    IN  RE  CAHILL. 

Undue  Influence  will  avoid  will,  although  not  exerted  by  beneficiary, 
p.  54.  See  note  to  In  re  Hess's  Will,  31  Am.  St.  Rep.  672,  on  general 
subject. 

Guardian  ad  Litem  may  be  appointed  at  trial,  p.  64. 

To  same  effect  in  Foley  v.  Horseshoe  Go.,  115  Gal.  196,  56  Am.  St. 
Bep.  94,  when  former  appointment  before  complaint  filed  held  void. 

74  GaL  60-81.    AUZERAIS  v.  NAOLEE. 

Account  Stated  is  agreement  between  both  parties  that  all  items  are 
true,  p.  63. 

To  same  effect  in  Mayberry  v.  Gook,  121  Gal.  690,  but  holding  im- 
plied agreement  sufficient  therefor;  Sayward  v.  Dexter  etc.  Co.,  72  Fed. 
Bep.  769,  770,  holding  such  account  shown. 

Account  Stated  supersedes  original  account  and  furnishes  new  con- 
tract, p.  64. 

To  same  effect  in  Green  v.  Thornton,  96  Gal.  72,  but  reopening  such 
account  for  fraud;  Griswold  v.  Pierratt,  110  Gal.  263,  denying  right  of 
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action  on  original  contract  of  hiring  after  accounting  and  settlement 
thereon. 

Items  of  original  account  cannot  be  inquired  into  unless  fraud  or 
mistake  alleged  as  to  stating,  p.  64. 

To  same  effect  in  Hendy  v.  March,  75  Cal.  568,  further  holding  mis- 
take not  shown  or  pleaded;  Holmes  v.  Page,  19  Oreg.  233,  denying  liabil- 
ity of  wife  on  account  stated  by  husband  alone;  Anderson  v.  Anderson, 
25  Utah,  166,  party  seeking  to  impeach  settlement  of  partnership  ac- 
count for  fraud  or  mistake  must  plead  particular  facts  constituting 
fraud  or  mistake  relied  on. 

Account  Stated  is  not  conclusively  established  by  use  of  word  "settle," 
p.  66. 

To  same  effect  in  Tuggle  v.  Minor,  76  Cal.  101,  holding  meaning  of 
"settle"  determinable  under  all  circumstances. 

Evidence  of  Author  of  Letter  is  admissible  to  explain  an  ambiguity, 
p.  67. 

Approved  in  Coffin  v.  Bradbury,  3  Idaho,  790,  admitting  evidence  of 
writer  to  explain  use  of  certain  word  in  letter  introduced  as  an  admis- 
sion. 

Statute  of  Limitations  runs  on  account  stated  from  time  of  state- 
ment, p.  67. 

To  same  effect  in  Kahn  v.  Edwards,  75  Cal.  194,  7  Am.  St.  Rep.  142, 
when  stated  orally  and  original  items  not  barred;  and  on  same  point, 
Baird  v.  Crank,  98  Cal.  298,  reaffirming  main  case;  Gruenberg  v.  Buh- 
ring,  5  Utah,  417,  applying  rule  to  acknowledgment  of  debt. 

Account  Stated  may  be  stated  orally,  p.  67. 

Cited  in  Converse  v.  Scott,  137  Cal.  243,  holding  it  so  stated,  although 
typewritten  copy  was  prepared  but  not  signed. 

Account  Stated. — Balance  of  old  account  stated  may  become  an  item 
in  second  such  account,  p.  68. 

Cited  in  Ready  v.  McDonald,  128  Cal.  665,  79  Am.  St.  Rep.  78,  hold- 
ing action  not  barred  on  first  account. 

Statute  of  Limitations. — ^Acknowledgment  need  not  be  subscribed,  p.  69. 

Cited  in  Dearborn  v.  Grand  Lodge,  138  Cal.  663,  applying  rule  to  ac- 
knowledgment by  corporation. 

Limitations. — ^Acknowledgment  may  be  shown  by  receipt  of  part  pay- 
ment on  debt,  p.  69. 

Cited  in  Concannon  v.  Smith,  134  Cal.  20,  noted  under  Barron  v.  Ken- 
nedy, 17  Cal.  574. 

Contracts. — Customs  of  merchants  form  part  thereof,  p.  71. 

To  same  effect  in  LTnion  etc.  Co.  v.  American  etc.  Co.,  107  Cal.  333, 
48  Am.  St.  Rep.  144,  as  to  customs  in  reference  to  reinsurance. 
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74  CaL  94-9S.    PEOPLE  ▼.  SCOTT. 

Infonnation  for  Burglary  brought  in  county  to  which  stolen  goods 
brought  should  state  all  facts  of  burglary'  and  transportation. 

To  same  effect  in  People  v.  Jochinsky,  106  Cal.  641,  sustaining  such 
infonnation.  Cited  in  People  y.  Prather,  134  Cal.  388,  noted  under 
I'eople  V.  Mellon,  40  Cal.  648;  State  v.  Graham,  23  Utah,  286,  determin- 
ing venue  of  bigamy  prosecution  where  one  of  wives  lived  in  another 
county  and  had  never  been  in  county  of  trial.  See,  also,  State  v.  Pugs- 
ley,  75  Iowa,  746,  holding  venue  properly  laid  in  charge  of  grave  rob- 
bery. 

74  Cal.  98-104.      UX  RE  STEWART. 

Will. — ^Wife's  Election  cannot  be  compelled  unless  clear  intent  shown 
to  devise  entire  common  property,  p.  103. 

To  same  effect  in  In  re  Gilmore,  81  Cal.  243,  holding  such  intent  not 
shown;  but  see  In  re  Smith,  108  Cal.  120,  holding  election  necessary 
under  facts. 

Election  under  Will  confirms  testamentary  disposition,  p.  104. 

Cited  in  Estate  of  Lufkin,  131  Cal.  203,  noted  under  Morrison  v.  Bow- 
man, 29  CaL  346. 

74  Cal.  104.    WADSWORTH  v.  WADSWORTH. 

Undertaking  on  AppeaL — Time  for  filing  may  be  extended  by  trial 
judge,  p.  104. 

Cited  in  Schloesser  v.  Owen,  134  Cal.  646,  sustaining  order  of  exten- 
sion. 

74  Cal.  106-108.  McMANN  v.  SUPERIOR  COURT. 

Execution  for  Costs  on  Appeal  issues  pursuant  to  judgment  of  su- 
preme courts  p.  107. 

To  same  effect  in  Reay  ▼.  Butler,  118  Cal.  114,  discussing  liability  of 
sureties  for  such  costs. 

74  Cal.  109-110.    IN  RE  LOWENTHAL.    S.  C.  5  Am.  St.  Rep.  424. 

Contempt  includes  obstruction  of  execution  of  search  warrant,  p.  109. 
See  note  to  Sears  v.  Starbird,  7  Am.  St.  Rep.  124,  on  general  subject. 

74  Cal.  113-126.  CITY  AND  COUNTY  OF  SAN  FRANCISCO  v.  LIVER- 
POOL ETC.  CO.  6  Am.  St.  Rep.  426;  S.  C.  see  INSURANCE  CO.  v. 
CLUNIE,  88  Fed,  Rep.  at  172. 

Taxation  of  Foreign  Insurance  Companies  for  benefit  of  firemen  of 
municipalities  is  unconstitutional,  p.  118. 
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Cited  in  Sonera  v.  Curtin,  137  Cal.  587,  denying  right  of  city  to  license 
attorneys  under  provisions  as  to  police  power;  Ex  parte  Braun,  141  Cal. 
210,  noted  under  People  v.  Martin,  60  Cal.  153;  Henderson  v.  London  etc. 
Co.,  135  Ind.  32,  38,  41  Am.  St.  Rep.  417,  421,  as  to  similar  statute;  but 
see  Phoenix  etc.  Co.  v.  Fire  Department,  117  Ala.  651,  ruling  aliter. 
Note  citations:  Phoenix  etc  Co.  y.  Commonwealth,  96  Am.  Dec.  344» 
on  general  subject;  Kansas  City  v.  Whipple,  58  Am.  St.  Rep.  662,  on 
equality  of  taxation. 

Tax  is  charge  imposed  by  legislature  for  purpose  of  reTenue,  p. 
120. 

See  note  to  New  Orleans  v.  Telephone  etc.  Co.  8  Am.  St.  Rep.  507, 
defining  "tax." 

License  is  permit  to  do  business  which  could  not  be  done  without  it,  p. 
122. 

See  note  to  State  v.  Conlon,  48  Am.  St.  Rep.  236,  on  equality  of 
right. 

74  Cal.  144-147.    IN  RB  SHILLABBS.    &  C.  5  Am.  St.  Rep.  488. 

Willy  when  properly  attested,  may  refer  to  unattested  document  if  JB 
existence,  p.  146. 

To  same  effect  in  In  re  Sober,  78  Cal.  480,  481,  discussing  revocation 
of  attested  will  by  holographic  codicil;  Curdy  v.  Berton,  79  Cal.  427, 
12  Am.  St.  Rep.  161,  imposing  constructive  trust  on  legatee  on  his 
promise  to  testator  to  perform  verbal  trust;  Estate  of  Young,  123  Cal. 
342,  but  rejecting  parol  evidence  to  aid  ambiguous  description  of  deeds 
referred  to.  Note  citations:  Knox  v.  Knox,  36  Am.  St.  Rep.  241,  on 
general  subject. 

74  CaL  148-161.    ST.  ORBS  v.  McGLASHEN. 

Exemplary  Danugea  are  allowable  for  tort,  although  no  malice  shown, 
p.  150. 

See  note  to  Newman  v.  Stein,  13  Am.  St.  Rep.  452,  and  Spellman  v. 
Railroad  Co.,  28  Id.  878,  on  general  subject;  Gk>ldsmith  v.  Joy,  15  Id. 
930,  on  assault  and  battery. 

74  Cal.  151-156.    PHILLIPS  t.  GOLDTRBB. 

Failure  to  File  Partnership  Certificate  is  waived  unless  set  op  in 
answer,  p.  154. 

To  same  effect  in  S.  P.  etc.  Co.  v.  Purcell,  77  Cal.  72,  applying  rule  to 
corporate  articles;  and,  on  same  point,  Ontario  etc.  Bank  v.  Tibbets, 
80  Cal.  69,  70;  and  South  Yuba  etc.  Co.  v.  Rosa,  80  Cal.  336;  Cook  v. 
Fowler,  101  Cal.  90;    Cited  in  Quan  Wye  v.  Chin  Lin  Hee,  123  CaL  186; 
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Heegaard  v.  Trust  (jO,,  3  S.  Dak.  676,  refusing  amendment  of  answer  to 
set  up  such  failure. 

General  Demurrer  does  not  reach  want  of  legal  capacity  to  sue  unless 
appearing  on  face  of  complaint,  p.  164. 

To  same  effect  in  Knight  v.  Le  Beau,  19  Mont.  226,  as  to  complaint 
by  administrators. 

General  Citation. — Swope  v.  Bumham,  6  Okla.  740. 

74  Gal.  166-164.    PF£IFF£S  v.  REGENTS. 

Tenant  in  Common  cannot,  as  against  cotenant,  convey  right  to  di- 
vert water  from  their  land,  p.  163. 

To  same  effect  in  Forrest  etc.  Co.  v.  Mill  Co.,  103  Iowa,  637,  as  to 
conveyance  of  water  rights.  Distinguished  in  Emeric  v.  Alvarado,  90 
Cal.  457,  sustaining  grants  by  ootenants;  Directors  v.  Abila,  106  Cal. 
361,  discussing  right  of  cotenant  to  sign  petition  under  Wright  act. 
Note  citations:  Benedict  v.  Torrent,  21  Anou  St.  Rep.  694,  on  general 
subject. 

74  Cal.  164-167.    EX  PARTE  DIMMIO. 

Warrant  of  Arrest  cannot  be  issued  on  affidavit  on  information  and 
belief,  and  containing  no  evidence,  p.  166. 

To  same  effect  in  Ex  parte  Spears,  88  Cal.  642,  22  Am.  St.  Rep.  343, 
as  to  similar  affidavit  on  extradition;  People  v.  Staples,  91  Cal.  26,  but 
holding  complaint  sufficient,  and  irregularity  in  warrant  immaterial 
under  facts;  People  v.  Lee  Look,  143  Cal.  218,  holding  motion  to  set 
aside  information  properly  denied.  Distinguished  in  People  v.  Cole, 
127  Cal.  649,  and  held  inapplicable  to  motion  to  set  aside  information 
or  in  arrest  of  judgment;  Lippman  v.  People,  176  111.  113,  applying  rule 
to  search  warrants;  United  States  v.  Collins,  79  Fed.  Rep.  68,  as  to  war- 
rant issued  by  circuit  court  commissioner.  Note  citation:  In  re  Field, 
14  Saw.  207. 

74  Cal.  167-176.    MOORE  T.  BOYD. 

Estoppel  is  not  Created  by  admissions  when  not  made  to  other  party, 
p.  173. 

To  same  effect  in  Morgan  v.  Lones,  78  CaL  61,  as  to  declaration  by 
husband  in  application  under  Townsite  act;  Bashore  v.  Parker,  146  Cal. 
529,  where  action  for  claim  and  delivery  was  by  husband  for  alleged 
community  property  and  was  defended  by  execution  creditor  of  wife 
who  pleaded  est<^pel  in  pais,  held  facts  were  pleaded  with  sufficient 
particularity. 

Stockholdei't  Liability  ia  Barred  in  three  years  after  its  creation, 
p.  171. 
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To  same  effect  in  Hyman  v.  Coleman,  82  Cal.  653,  16  Am.  St.  Rep. 
180,  further  holding  period  not  extended  by  renewal  of  corporate  debt; 
Redlngton  v.  Comwell,  90  Cal.  57,  discussing  rights  of  subrogated 
stockholder;  Hunt  v.  Ward,  99  Cal.  614,  37  Am.  St.  Rep.  89,  further 
holding  statute  to  run  from  incurring  of  corporate  liability,  and,  on 
same  point.  Bank  v.  Pacific  etc.  Co.,  103  Cal.  596,  as  to  corporate  note; 
concurring  opinion.  Bliss  v.  Sneath,  119  Cal.  530,  on  point  that  such  lia- 
bility is  statutory;  London  etc.  Bank  y.  Parrott,  125  Cal.  488,  73  Am. 
St.  Rep.  75,  noted  under  Green  y.  Beckman,  69  Cal.  545.  Cited,  also,  in 
note  to  Thompson  ▼.  Bank,  3  Am.  St.  Rep.  872,  on  general  subject. 

Statute  of  Limitations. — Means  of  knowledge  are  equivalent  to 
knowledge  when  person  put  on  inquiry,  p.  171. 

To  same  effect  in  Burling  ▼.  Newlands,  112  Cal.  502,  as  to  action 
based  on  fraud;  Lady  Washington  etc.  Co.  y.  Wood,  113  Cal.  487,  as  to 
similar  action  and  holding  action  barred;  Dennis  y.  Bint,  122  Cal.  44,  as 
to  action  to  set  aside  void  probate  sale;  Archer  y.  Freeman,  124  CaL 
529  (quoted  in  Harrington  y.  Paterson,  124  Cal.  545),  and  Smith  y. 
Martin,  135  Cal.  254,  holding  action  for  fraud  barred  accordingly. 

Stockholder's  Liability. — Corporate  books  are  evidence  of  who  stock- 
holders  are,  p.  174. 
Cited  in  Abbott  y.  Jack,  136  Cal.  514,  holding  party  liable  accordingly. 

74  Cal.  175-179.    GARFIELD  T.  WILSON. 

Land  Contest. — Court  must  determine  rights  of  parties  when  proper- 
ly referred,  p.  177. 

To  same  effect  in  Perri  y.  Beaumont,  91  Cal.  33,  further  holding  as 
to  scope  of  adjudication. 

Land  Contest. — Pleadings  and  proof  of  each  party  must  show  his  re- 
spective right  to  purchase,  p.  177. 

To  same  effect  in  Anthony  v.  Jillson,  83  Cal.  300,  as  to  answer  in  ae> 
tion  as  to  mining  claims. 

Land  Contest — ^Judgment  should  go  against  both  contestants  if  neith- 
er shown  entitled  to  purchase,  p.  178. 

To  same  effect  in  Goldberg  v.  Thompson,  96  CaL  118,  where  neither 
contestant  a  settler. 

Swamp  Land  Application  is  not  authorized  before  segregation  of  land 
by  United  States,  p.  178. 

To  same  effect  in  Wren  v.  Mangan,  88  Cal.  277,  holding  certificate  void 
when  issued  on  premature  survey ;  Buchanan  v.  Kagle,  88  Cal.  592,  where 
certificate  issued  after  segregation,  but  application  made  before;  Dewar 
V.  Ruiz,  89  Cal.  387,  holding  main  case  approved  by  cases  last  cited; 
Polk  y.  bleeper,  143  Cal.  72,  citing  main  case,  also  on  page  73,  on  point 
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that  land  contest  may  be  brought  by  one  not  in  connection  with  title, 
where  defendant  is  not  entitled  to  purchase. 

74  CaL  183-187.    CARIT  y.  WILLIAMS. 

Discharge  in  Insolvency  does  not  bar  judgment  based  <»i  fraudulent 
acts,  p.  184. 

Cited  in  Citizens'  Bank  v.  Rucker,  138  CaL  610,  noted  under  Treadwell 
v.  HoUoway,  46  CaL  548. 

74  CaL  188-100.    PSOPLS  v.  BITANCOURT. 

Mandamus  will  lie  to  compel  settlement  of  bill  of  exceptions,  p.  180. 

Cited  in  In  re  Plume,  23  Mont.  42,  noted  under  Careaga  v.  Femald, 
66  CaL  351. 

Burglazy — Ownership. — ^Variance  as  to  is  not  material  where  build- 
ing is  otherwise  sufficiently  described,  p.  100. 

Cited  in  People  y.  Nunley,  142  CaL  108,  noted  under  People  v.  Ed- 
wards, 50  Cal.  350. 

74  CaL  101-100.    KAMM  t.  BANK  OF  CALIFORNIA. 

Pleading  ia  Eyidenoe  against  party,  although  signed  by  attorney, 
when  filed  with  his  knowledge  or  consent,  p.  108. 

To  same  effect  in  Coward  y.  Clanton,  70  Cal.  20,  holding  (but  not 
deciding)  authority  of  attorney  presumed  unless  negatived, 

74  CaL  100-216.    IN  RE  SANDERSON. 

Failure  to  File  Findings  cannot  be  reviewed  unless  bill  of  exceptions 
affirmatively  shows  nonwaiver,  p.  201. 

To  same  effect  in  In  re  Arguello,  85  CaL  153,  also  citing  main  case 
at  p.  182,  as  to  necessity  of  findings  on  probate  orders. 

Probate  Account  may  be  examined  by  court  although  no  specific  ob- 
jections filed  thereto,  p.  202. 

To  same  effect  in  Estate  of  Kennedy,  120  Cal.  463,  sustaining  hear- 
ing of  objections  in  advance  of  filing  thereof;  Estate  of  More,  121  CaL 
630,  sustaining  rejection  of  items,  although  no  objection  filed;  Estate 
of  Franklin,  133  Cal.  585,  587,  discussing  and  denying  right  of  new  trial 
as  to  such  account;  Estate  of  Turner,  128  CaL  388,  on  point  that  findings 
are  unnecessary  in  case  of  petition  for  probate  homestead;  Estate  of 
Willey,  140  CaL  243,  affirming  order  of  settlement. 

Executor  is  Liable  for  failure  to  collect  debt  due  decedent  unless  de- 
lay without  his  fault,  p.  203. 

To  same  effect  in  Maddock  v.  Russell,  100  Cal.  423,  denying  right 
to  bind  estate  by  unauthorized  extension  of  credit  to  debtor. 
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Probate  Appeal  from  order  settling  account  must  be  taken  within 
sixty  days,  p.  205. 

To  same  ejQTect  in  In  re  Backus^  96  CaL  672,  as  to  order  refusing 
probate. 

Will  Contest. — Special  Verdict  must  be  such  as  to  cover  all  issues 
made,  p.  208. 

Cited  in  Estate  of  Benton,  131  Cal.  476,  holding  findings  of  probative 
facts  insufficient  as  to  issues  of  fraud.  Barney  y.  Hayes,  11  Mont.  108, 
discussing  practice  under  local  statutes. 

j£zecator  is  Liable  for  breach  of  trust  by  co-executor  when  taking  no 
measures  to  protect  estate,  p.  211. 

To  same  effect  in  In  re  Osbum,  87  Cal.  4,  6,  as  to  misapplication  of 
funds  by  co-executor  under  facts. 

Obligation  of  Bzecntor  being  continuous,  it  does  not  become  barred  by 
limitations,  p.  215. 

Approved  in  Cook  v.  Ceas,  147  Cal.  619,  proceeding  by  minor  after  at- 
taining majority  to  compel  settlement  of  accounts  by  guardian  is  gov- 
erned by  Code  of  Civil  Procedure  section  343;  Ir¥rin  v.  Holbrook,  26 
Wash.  95,  applying  rule  when  properly  conveyed  to  person  to  sell  it, 
pay  debts  of  grantor  and  account  to  him  for  excess. 

74  Cal.  217-219.    Ilf  R£  McCONNELL. 

Probate  Appeala. — Order  authorizing  executor  to  mortgage  is  appeal- 
able, p.  217. 

Cited  in  Estate  of  Leonis,  138  Cal.  197,  noted  imder  Estate  of  Cor- 
win,  61  Cal.  160. 

Certiorari  will  not  lie  to  review  appealable  order,  p.  219. 

To  same  effect  in  Stoddard  v.  Superior  Court,  108  CaL  305,  as  to 
order  granting  injunction  after  final  judgment;  Noble  v.  Superior  Court, 
109  Cal.  527,  as  to  insolvency  order  setting  apart  exempt  property. 

74  Cal.  219-222.    LITTLE  v.  SUPERIOR  COURT.    S.  C.  see  WITHERS 
V.  JACKS,  79  Cal.  300,  12  Am.  St.  Rep.  143,  as  to  same  inatruments. 

74  G^l.  222-223.    SANTA  CRUZ  WATER  CO.  ▼.  KRON. 

Municipal  Bonds  are  invalid  when  authorized  at  void  election,  p.  223. 
See  note  to  Jones  v.  Camden,  51  Am.  St.  Rep.  825,  on  general  subject. 

74  Cal.  224-249.    BATES  v.  PORTER. 
Bonded  Debt  of  Sacramento.— Act  construed,  p.  225. 

Cited  in  Kendall  v.  Porter,  120  Cal.  108,  112, 117,  dted  under  Meyer  t. 
Brown,  65  Cal.  583;  Los  Angeles  etc.  Co.  v.  City  of  Los  Angelea,  103 
Fed.  734,  noted  under  Meyer  v.  Brown,  65  GaL  689. 


3617  Notes  on  California  Reports.  74  Cal.  250-260 

Slandainiia  Will  not  Lie  to  compel  treasurer  to  pay  out  moneys  other- 
wise appropriated  and  paid,  p.  243. 

To  same  effect  in  People  v.  Reis,  76  Cal.  275,  denying  writ  when 
moneys  so  paid  out;  Priet  v.  Reis,  93  Cal.  89,  ruling  similiarly  as  to  pay- 
ment from  fund  not  applicable  to  uses  sought,  and  State  v.  Mish,  13 
Wash.  305,  as  to  moneys  collected  by  predecessor  and  never  in  respon- 
dent's possession;  County  Commrs.  v.  Jacksonville,  36  Fla.  228,  as  to 
funds  not  under  control  of  defendants. 

74  GaL  250-257.    LOUGHBOROUGH  ▼.  McNBVIN;  5  Am.  St.  Rep.  435. 

PledjE^ee'B  Lien  is  Bztingniahed  by  tender  of  debt  even  though  refused, 
p.  254. 

To  same  effect  in  Haile  v.  Smith,  113  Cal.  662,  holding  vendor's  Uen 
extinguished  in  same  manner;  Wolff  v.  Canadian  Pac.  Ry.  Co.,  123  Cal. 
543,  holding  renewal  of  tender  under  Civil  Code,  section  1500,  unneces- 
sary in  case  of  conditions  imposed  on  vacation  of  default;  Kyle  v.  Cara- 
vello,  103  Ala.  153,  sustaining  complaint  in  conversion  against  pledgee; 
Norton  v.  Baxter,  41  Minn.  148;  16  Am.  St.  Rep.  681,  and  Hyams  v. 
Bamberger,  10  Utah,  17,  further  holding  pledgor's  rights  not  affected  by 
pledgee's  fraudulent  or  void  sale;  and  see  on  same  point  Latta  v.  Tut- 
ton,  122  Cal.  283.  Note  citations:  Cooper  v.  Simpson,  16  Am.  St.  Rep. 
670;  Moore  ▼.  Norman,  19  Id.  252,  on  general  subject. 

Plea  of  Tender  is  sufficient  without  deposit  of  money  in  court,  p.  256. 

To  same  effect  in  Miller  v.  Cox,  96  Cal.  348,  as  to  tender  by  vendee  un- 
der execution  contract;  Kennedy  v.  Moore,  91  Iowa,  43,  on  point  that 
tender  must  be  unconditional.  Note  citations:  Weaver  v.  Nugent,  13 
Am.  St.  Rep.  800,  and  Werner  v.  Tuch,  24  Id.  447,  on  general  subject. 

General  Citations. — Johnson  v.  Garlichs,  63  Mo.  App.  584;  Gray  v. 
Stiles,  6  Okla.  468;  Engelbach  v.  Simpson,  12  Tex.  Civ.  App.  198. 

74  Gal.  258-260.    SHAW  v.  STATLER. 

Municipal  Debts. — Constitution,  article  11,  section  18,  prohibits  pay- 
ment from  income  of  one  year,  of  indebtedness  incurred  during  prior 
year  before  those  of  latter  year,  p.  259. 

To  same  effect  in  Lewis  v.  Widber,  99  Cal.  413,  414,  but  held  inappli- 
cable to  salary  of  public  officer;  Smith  v.  Broderick,  107  Cal.  648;  48 
Am.  St.  Rep.  170,  as  to  indebtedness  of  prior  year  though  reduced  to 
judgment  and  made  subject  of  special  tax  in  year  of  application;  Weav- 
er V.  San  Francisco,  111  Cal.  322,  further  holding  claim  barred  undei 
San  Francisco  "one-twelfth"  act;  Bradford  v.  San  Francisco,  112  Cal. 
547,  enjoining  incurring  of  indebtedness  in  excess  of  yearly  income,  to 
be  paid  from  revenues  of  subsequent  year;  but  see  McBean  v.  Fresno, 
112  Cal.  164;  53  Am.  St.  Rep.  194,  sustaining  contract  providing  for 
future  annual  payments;  and  see  on  same  point  concurring  opinion 
Notes  Cal.  Rep.— 227. 
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Higgins  V.  Water  Co.,  118  Cal.  536;  Higgins  v.  City  of  San  Diego,  131 
Cal.  298,  noted  under  San  Francisco  Gas  Co.  t.  Brickwedel,  62  Cal.  641 ; 
Phillips  y.  Reed,  107  Iowa,  336,  337,  construing  local  statutes;  Tbeiss  v. 
Hunter,  4  Idaho,  794,  following  rule.  Distinguished  under  local  acts 
in  Mason  v.  Purdy,  11  Wash.  600,  when  stated  disapproved  in  75  Cal. 
602,  and  Western  etc.  Co.  v.  Lane,  7  S.  Dak.  7;  and  see  Eidemiller  t. 
Tacoma,  14  Wash.  383,  both  discussing  conflict  with  earlier  cases. 

74  Cal.  261-263.    PACIFIC  COAST  RAILWAY  CO.  v.  PORTER. 

Condemnation  by  Railroad  Corporation. — Compensation  must  be  as- 
certained irrespective  of  benefit  to  part  of  land  not  taken,  in  all  cases 
except  municipal  condemnation,  p.  262. 

To  same  effect  in  Moran  v.  Ross,  79  Cal.  552,  not  holding  rule  inappli- 
cable to  railroad  condemnation  by  private  persons;  Muller  v.  Railway 
Co.,  83  Cal.  245,  discussing  measure  of  damages  on  taking  of  street  there- 
for; San  Jose  etc.  Co.  v.  Mayne,  83  Cal.  569,  but  holding  erroneous  in- 
struction on  subject  not  reversible  error  under  facts;  San  Bernardino 
etc.  Co.  V.  Haven,  94  Cal.  492,  holding  certain  evidence  inadmissible; 
Lewis  V.  Seattle,  5  Wash.  750,  holding  benefits  to  be  deducted  in  con- 
demnation for  street;  Enoch  v.  Railway  Co.,  6  Wash.  401,  discussing 
measure  of  damages  on  railroad  condemnation. 

Condemnation. — ^Action  is  not  commenced  until  issuance  of  summons, 
p.  263. 

Cited  in  City  of  Los  Angeles  v.  Pomeroy,  124  CaL  647,  construing  sec- 
tion 1243,  Code  of  Civil  Procedure. 

74  Cal.  263-265.    ROACH  v.  RIVERSIDE  WATER  CO. 

Doctrine  of  Lis  Pendens  under  section  409,  Code  of  Civil  Procedure, 
is  applicable  to  condemnation  proceedings,  p.  265. 

To  same  effect  in  Drinkhouse  v.  Spring  Valley,  87  Cal.  256,  as  to  les- 
see after  lis  pendens  filed.  Note  citations:  Stout  v.  Philippi  etc.  Oo.> 
56  Am.  St.  Rep.  855,  on  general  subject;  pp.  858,  861,  as  to  parties  and 
property  affected  thereby. 

Lis  Pendens. — 'Turchaser,"  under  Code  of  Civil  Procedure,  section 
409,  includes  one  acquiring  homestead  interest  in  the  property,  p.  265. 

Cited  in  McNamara  v.  Oakland  etc.  Assn.,  132  Cal.  248,  249,  holding 
wife  bound  by  foreclosure  decree,  where  tiling  homestead  declaration 
pendente  lite. 

74  Cal.  266-268.    WAGGLE  v.  WORTHY,  S.  C.  6  Am.  St.  Rep.  440. 

Homestead  is  Exempt  although  excessive  in  value,  where  no  admeaa- 
urement  proceedings  taken,  p.  268. 

To  same  effect  in  Lubbock  v.  McMann,  82  Cal.  230;  1  Am.  St.  Rep. 
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111,  discussing  effect  of  erection  of  second  dwelling  on  premises;  De- 
martin  V,  Demartin,  85  Cal.  74,  as  to  opposition  to  application  for  in- 
solvency homestead  for  excess  in  value. 

Second  Homestead  ia  void  when  first  remains  in  force,  p.  268. 

Bee  notes  to  Goff  v.  Jones,  8  Am.  St.  Rep.  623,  and  Kettleschlager  r. 
Ferrick,  76  Am.  St.  Rep.  626. 

74  Cal.  269  271.    D0MIN6UBZ  ▼.  MASCOTTL 

''Decision''  is  equivalent  to  findings,  p.  270. 

Cited  in  Bliss  v.  Grayson,  2o  Nev.  343,  noted  under  Coveny  v.  Hale, 
49  Cal.  555. 

Notice  of  Intention  to  Move  for  New  Trial  is  no  part  of  record  on 
appeal,  p.  270. 

To  same  effect  in  Pico  v.  Cohn,  78  Cal.  385,  further  cited  below,  and 
Perego  v.  Dodge,  9  Utah,  6;  King  v.  Pony  Gold  Min.  Co.,  28  Mont.  83> 
85,  following  rule. 

Statement. — ^Notice  of  Intention  must  be  shown  thereby  either  given 
or  waived,  p.  270. 

Overruled  in  Pico  v.  Cohn,  78  Cal.  387,  also  cited  above.  Distinguished 
in  Randall  v.  Duff,  70  Cal.  123,  124,  holding  giving  of  notice  sufficiently 
shown  by  terms  of  order  on  motion;  Reclamation  Dist.  v.  Thisby,  131 
Cal.  575,  holding  waiver  of  insufficiency  of  notice  not  shown  where  it  is 
included  in  tne  statement. 

Notice  of  Intention  on  new  trial  is  waived  by  proposing  of  amend- 
ments to  statement  without  objection,  p.  271. 

To  same  effect  in  Cockrill  v.  Hall,  76  Cal.  194,  holding  waiver  shown 
by  stipulation  to  correctness  of  statement.  Cited  in  Bliss  v.  Grayson, 
25  Nev.  341,  holding  service  of  notice  waived  under  facts  stated. 

Note. — Case  is  also  cited  in  Arnold  v.  Sinclair,  11  Mont.  567;  28  Am. 
St.  Rep.  494,  discuflsing  "final  judgments,"  but  point  is  not  included 
in  case. 

74  Ca,l.  273-280.  ROTLANCE  v.  SAN  LUIS  HOTEL  CO. 

Claim  of  Materialman  is  premature  if  filed  before  completion  of  build- 
ing, p.  276. 

To  same  effect  in  Schwartz  v.  Knight,  74  Cal.  433,  holding  claimant 
not  original  contractor  under  facts;  Mill  etc.  Co.  v.  Olmstead,  85  Cal. 
83,  discussing  time  for  filing  lien  on  cessation  by  contractor;  Willa- 
mette etc.  Co.,  V.  College  Co.,  94  Cal.  237,  further  defining  "completion" 
as  to  this  rule  and  discussing  filing  imder  void  contract;  and  on  last 
point  Davis  v.  MacDonough,  109  Cal.  550,  holding  claim  of  laborer  pre- 
mature under  facts;  Santa  Monica  etc.  Go.  v.  Hege,  119  Cal.  378,  holding 
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substantial  completion  shown  and  notice  not  premature;  French  y. 
Powell,  135  Gal.  640,  but  held  inapplicable  to  proceedings  under  statutes 
of  1897,  page  201.  Note  citations:  Goodman  t.  Baerlocher,  43  Am.  St. 
Rep.  900,  on  general  subject. 

74    Gal.    287-297.    CALXFORNIA    ANNUAL    CONFES£NCE    £TC.    t. 
SEITZ. 

Submission  to  Arbitration  does  not  include  provision  to  purchase 
property  at  valuation  to  be  determined  by  appraisers,  p.  295. 

Gited  in  Talmadge  ▼.  Arrowhead  etc  Go.,  101  Gal.  370,  discussing 
agenfs  power  to  make  such  submission.  Glted  in  Foster  y.  Garr,  135 
Gal.  86,  and  Noble  t.  Grandin,  125  Mich.  391,  holding  agreements  dis- 
cussed not  contracts  for  arbitration. 

Assignment  of  Lease  carries  all  benefits  of  the  contract  accruing  to 
the  assignor,  p.  290. 

Gited  in  Blakeman  y.  Mller,  136  Gal.  141,  on  point  that  assignment 
of  writings  witnessing  a  contract  is  equivalent  to  the  assignment  of 
the  contract. 

Arbitration. — ^Parties  may  contract  that  award  by  third  persons 
should  be  condition  precedent  to  suit,  p.  292. 

Gited  in  Roche  v.  Baldwin,  135  GaL  527,  noted  under  Loup  v.  Oali- 
fomia etc.  Go.,  63  GaL  07. 

74  Gal.  298-301.    LOVBLAND  v.  GARNER. 

Judgment  on  Pleadings  is  allowable  where  material  allegations  not 
denied,  p.  300. 

To  same  effect  in  San  Francisco  v.  Staude,  92  Gal.  563,  sustaining  such 
judgment  in  action  on  bail  bond;  Benham  v.  Gonnor,  113  Gal.  171,  rul- 
ing similarly  in  indorser's  action  on  notes;  People  v.  Brown,  23  Golo. 
430,  holding  sufficiency  of  complaint  determinable  on  such  motion. 

Denial  upon  Information  and  Belief  is  insufficient  as  to  matters  pre- 
sumptively within  defendant's  knowledge,  p.  300. 

To  same  effect  in  Hagman  v.  Williams,  88  Gal.  150,  but  holding  such 
knowledge  not  presumed  under  facts;  Gribble  v.  Golumbus  etc.  Go.,  100 
Gal,  75,  bonding  such  denials  insufficient;  and  Mulcahy  v.  Buckley,  100 
Cal.  489,  ruling  similarly;  Weill  v.  Grittenden,  139  Gal.  490,  noted  imder 
Curtis  V,  Richards,  9  Cal.  34;  Thompson  v.  Skeen,  14  Utah,  214,  as  to 
contents  of  probated  will  under  which  party  claims;  Lartow  v.  Assur- 
ance Co.,  10  S.  Dak.  136,  but  permitting  such  answer  under  facts  stated. 

74  Cal.  311-312.    ESTATE  OF  LETELLIER. 
Executor  cannot  apply  for  partial  distribution,  p.  312. 
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Cited  in  Alcorn  v.  Buschke,  133  Gal.  668,  holding  decree  Toid  where 
obtained  on  administrator's  petition. 

74  CaL  313-315.    DXJREEE  ▼.  COXA. 

Complaint  on  Written  Contract  set  out  in  haec  verba  must  oonstme 
it  if  ambiguous,  p.  315. 

To  same  effect  in  Lambert  v.  Haskell,  80  Cal.  613,  but  holding  oom- 
plaint  sufficient  as  against  general  demurrer. 

74  Gal.  316-320.    MURPHT  v.  SUMITER. 

State  Landi. — ^Listing  of  certain  lands  as  lieu  lands  is  not  shown  by 
certificate  of  register,  p.  219. 

To  same  effect  in  Goodwin  v.  McCabe,  75  GaL  689,  but  sustaining  cer- 
tified copy  of  map  on  file  in  register's  office. 

74  Cal.  323-331.    STEELE  t.  PACIFIC  COAST  RAILWAY  CO. 

Fires  from  Engineiu — ^Evidence  is  admissible  of  when  fires  caused  by 
same  engines,  p.  328. 

To  same  effect  in  Brown  ▼.  Benson,  101  Ga.  758,  and  Evansyille  etc. 
Go.  ▼.  Keith,  8  Ind.  App.  64,  admitting  such  evidence. 

74  Cal.  332-337.    SUTRO  ▼.  PETTIT;  5  Am.  St.  Rep.  442. 

Municipal  Bonds  are  void  if  over-issued,  even  in  hands  of  those  pay- 
ing full  value  therefor,  p.  336. 

To  same  effect  as  to  first  point  Sutro  v.  Rhodes,  92  Gal.  123,  125, 
denying  right  to  recover  back  purchase  price;  and  as  to  last  point,  in 
Brandenstein  v.  Hoke,  101  Cal.  135,  on  point  that  commissioners  of 
levee  district  are  not  estopped  from  denying  validity  of  its  bonds;  and 
Smith  V.  Broderick,  107  Cal.  649;  48  Am.  St.  Kep.  171,  ruling  similarly 
as  to  contracts  with  city  in  violation  of  article  11,  section  18,  of  con- 
stitution; and  Santa  Cruz  etc.  Co.  v.  Broderick,  113  Cal.  635,  as  to 
contract  in  violation  of  street  act;  McAleer  v.  Angell,  19  R.  I.  694, 
holding  inhibition  as  to  limit  of  indebtedness  not  applicable  to  claims 
based  on  negligence.  Note  citations:  Brown  v.  Atchison,  7  Am.  St. 
Rep.  530;  Bank  v.  Ashley,  30  Id.  520;  Ruohs  v.  Athens,  30  Id.  862; 
Bank  v.  District  Township,  41  Id.  496,  and  Jones  v.  Camden,  51  Id.  831, 
833,  on  general  subject;  St.  Louis  v.  Davidson,  22  Id.  768,  and  Mathew- 
son  V.  Grand  Rapids,  26  Id.  306,  on  ultra  vires  municipal  contracts; 
Hutchinson  etc.  Co.  v.  Comm'rs.,  30  Id.  300,  on  railroad-aid  bonds; 
Beard  v.  Hopkinsville,  44  Id.  242,  and  Jones  v.  Camden,  51  Id.  855,  on 
false  recitals  in  bonds;  dissenting  opinion  in  City  of  Fergus  Falls  v. 
Feigns  etc.  Co.,  80  Minn,  173,  discussing  recovery  on  unauthorized  loan 
of  city's  funds;  Portland  v.  Paving  Co.,  33  Or.  319,  72  Am.  St.  Rep.  720, 
OB  point  that  dty  cannot  recover  on  bond  given  to  it  under  its  ultra 
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▼ires  contract;  Municipal  Security  Co.  v.  Baker  Co.,  33  Or.  353,  applying 
rule  to  void  county  warrants. 

Doctrine  of  Ratification  of  Bonds  can  be  invoked  against  municipal- 
ities only  where  there  is  special  authorization  for  their  issuance,  p.  336. 

Approved  in  Wichmann  v.  Placerville,  147  Cal.  165,  applying  rule  to 
bonds  issued  under  special  statute  for  relief  of  fire  department  where 
such  statute  had  been  repealed  by  new  charter;  Municipal  Security 
Co.  V.  Baker  Co.,  39  Or.  403,  where  county  purchased  goods  in  1891, 
being  then  indebted  beyond  constitutional  limit,  and  warrants  so  is- 
sued were,  in  1897,  declared  void  by  appellate  court,  cauBe  of  action  to 
recover  goods  accrued  on  delivery  in  1891. 

74  Cal.  338-341.    IN  RE  GARBER. 

Wills. — ^Nominee  of  Foreign  Executor  is  subordinate  to  public  admin- 
istrator as  to  grant  of  letters,  p.  340. 

Distinguished  in  In  re  Bergin,  100  Cal.  378,  as  to  application  by  ret- 
ident  devisee  for  letters  under  will  first  probated  elsewhere. 

74  Cal.  341-345.    WEIMMER  T.  SUTHERLAND. 

Provisions  of  Code  relative  to  justice's  courts  are  exclusive,  p.  843. 

Approved  in  Richmire  v.  Elevator  Co.,  11  K.  Dak.  454,  on  appeal  from 
judgment  in  justice  court,  notice  may  be  served  on  adverse  party  instead 
of  the  attorney. 

Justice's  Court  cannot  vacate  its  own  judgment  unless  rendered  by 
default  and  certiorari  will  lie  therefor,  p.  344. 

To  same  effect  in  Heinlen  v.  Phillips,  88  Cal.  559,  further  sustaining 
right  of  appeal  from  certiorari  annulling  order;  Jones  v.  Justice's 
Court,  97  Cal.  524,  discussing  effect  of  provision  as  to  notice  of  trial  in 
such  court;  State  v.  Johnson,  14  Mont.  524,  granting  certiorari  for  vaca- 
tion of  judgment  entered  on  verdict;  Simon  v.  Justice's  Court,  127  CaL 
48,  and  American  etc.  Co.  v.  Justice's  Court,  133  Cal.  320,  noted  under 
Winter  v.  Fitzpa trick,  35  Cal.  269.  Note  citations:  Wulzen  v.  Boards 
40  Am.  St.  Rep.  36,  on  certiorari. 

74  Cal.  346-351.    TOLMAN  v.  SMITH,  S.  C.  86  Cal.  280,  285. 

Married  Woman  is  not  Estopped  from  asserting  invalidity  of  cer- 
tificate of  acknowledgment  of  mortgage,  unless  she  has  received  bene- 
fits therefrom,  p.  350. 

See  note  to  Trimble  v.  State,  57  Am.  St.  Rep.  174,  on  general  subject. 

74  Cal.  351-363.    MILLER  v.  THATER. 

Satisfaction  of  Mortgage  in  form  of  deed  absolute  may  be  made  by 
reconveyance,  p.  362. 
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To  same  effect  in  Hall  t.  Arnott,  80  GaL  357,  but  holding  mortgagor 
not  entitled  to  reconveyance  covering  rights  since  acquired  hj  mort- 
gagee. 

Action  for  Specific  Performance  of  promise  to  reconvey  land  granted 
under  mortgage  in  form  of  deed  absolute  is  merely  action  for  re- 
demption, p.  352. 

To  same  effect  in  concurring  opinion  in  Adair  y.  Adair,  22  Oreg.  134, 
sustaining  complaint  in  such  action. 

74  Cal.  353-356.    IN  R£  LANGAN. 

Judgment  Denying  Probate  may  be  se  aside  on  motion  within  reason- 
able time  if  made  without  authority,  p.  355. 

To  same  effect  in  Carpenter  v.  Superior  Court,  76  CaL  598,  but  deny- 
ing right  to  vacate  on  motion  for  mere  error. 

Will  Contest — General  Verdict  will  not  support  judgment  denying 
probate,  p.  355. 

To  same  effect  in  Barney  v.  Hayes,  11  Mont.  108,  discussing  practice 
on  contest  under  local  acts. 

74  Cal.  356-361.    WALSH  T.  McMENOMT. 

Mechanics'  Liens  of  materialmen  and  laborers  are  subject  to  original 
contract,  p.  359. 

Cited  in  McDonald  v.  Hayes,  132  CaL  495,  on  point  that  the  contract, 
if  valid,  is  the  measure  of  the  owner's  liability. 

Homestead  is  Exempt  from  sale  in  action  on  lien  of  materialman, 
prior  to  amendment  statute,  p.  361. 

To  same  effect  in  Palmer  v.  Lavigne,  104  Cal.  34,  but  ruling  aliter  as 
to  mechanic's  lien  since  amendment  of  1887;  Lee  v.  Murphy,  119  Cal. 
373,  as  to  present  exemption  from  lien  of  unrecorded  mortgage  and 
equitable  lien  for  purchase  money.  Distinguished  under  local  acts  in 
Merrigan  v.  English,  9  Mont.  125,  holding  it  not  so  exempt,  but  see 
dissenting  opinion  in  Bonner  v.  Minnier,  13  Mont.  284;  40  Am.  St.  Rep. 
446,  448.  Note  citations:  Mertz  v.  Berry,  45  Am.  St.  Rep.  384,  on 
general  subject. 

74  Cal.  362-365.    MACHADO  ▼.  FERNANDEZ. 

Indorser  on  Demand  Note  bearing  interest  is  not  exonerated  by  delay 
in  presentment,  p.  364. 

To  same  effect  in  Jones  v.  Nicholl,  82  CaL  84,  on  point  that  sections 
3131  and  3135,  Civil  Code,  relate  only  to  presentment  to  charge  in- 
dorser; Warner  v.  Citizens'  Bank,  6  8.  Dak.  156,  construing  similar  lo- 
cal statute. 

Where  one  of  two  accommodation  indorsen  on  note  on  being  sued 
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thereon  pays  same  without  waiting  for  trial,  he  may  enforce  contribu- 
tion from  cosurety,  p.  365. 

Approved  in  Kellogg  v.  Lopez,  145  Gal.  490,  applying  rule  where 
maker,  payee  and  indorser  of  note  were  stockholders  of  corporation 
and  note  made  and  indorsed  for  accommodation  of  corporaticm. 

74  Cal.  373-376.    PEOPLE  ▼.  STACY. 

Bond  is  Binding  on  its  signers  although  not  signed  by  all  parties  in- 
tended, when  liabilities  of  former  not  expressly  made  dependent  on 
latter's  signatures,  p.  375. 

To  same  effect  in  Cavanaugh  v.  Casselman,  88  CaL  650,  applying  rule 
to  contract  for  sale  of  land  not  signed  by  vendee. 

Sureties  on  Official  Bond  which  is  unconditional  are  jointly  and  seY- 
erally  liable  thereon,  pp.  375,  376. 

Approved  in  State  v.  McDonald,  4  Idaho,  472,  in  action  on  joint  and 
several  sheriff's  bond  all  or  any  of  the  sureties  may  be  sued. 

74  Cal.  376-380.    CALLENDER  v.  McLEOD. 

Lease  on  Sharea. — Owner  held  to  be  purchaser  and  not  tenant  in  com- 
mon of  crop,  p.  377. 

Cited  in  Baughman  v.  Reed,  75  Cal.  321;  7  Am.  St.  Rep.  172,  but 
holding  lessor  tenant  in  common  of  crop  while  growing. 

74  Cal.  384-386.    IN  RE  MAXWELL^ 

Probate  of  Will  is  conclusive  unless  contested  within  year,  p.  386. 

To  same  effect  in  Phelan  v.  Smith,  100  Cal.  171,  on  point  that  home- 
stead decree  is  not  attackable  collaterally  if  merely  voidable;  Estate  of 
Davis,  136  Cal.  594,  noted  under  Estate  of  Sbarboro,  63  Cal.  6. 

74  Cal,  386-389.    WEIDEKIND  v.  TUOLUMNE  COUNTY  WATER  CO. 
6  Am.  St.  Rep.  445. 

Attorney  should  be  prohibited  from  changing  aides  on  retrial,  p.  388. 
To  same  effect  in  State  v.  Russell,  83  Wis.  337,  reversing  conviction 
because  of  similar  action  of  district  attorney. 

74  Cal.  389-397.    PEOPLE  v.  CHING  HING  CHANG. 

Witness  Cannot  be  Impeached  by  evidence  at  preliminary  hearing, 
reduced  to  writing,  imless  read  to  him,  p.  392. 

To  same  effect  in  People  v.  Lee  Chuck,  78  Cal.  322,  as  to  evidence  on 
former  trial;  State  v.  Steeves,  29  Greg.  102,  as  to  confessions  reduced 
to  writing,  although  also  made  orally;  State  v.  Crockett,  39  Or.  78» 
applying  rule  to  written  testimony  given  at  coroner's  inquest. 
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Appeal. — Imnuiterial  Error  in  exclusion  of  evidence  is  not  reversible 
error,  p.  394.     ■ 

Cited  in  People  v.  Glaze,  139  Gal.  162,  noted  under  People  v.  Brother- 
ton,  47  Cal.  404. 

Credibility  of  Witness  is  question  for  jury,  p.  396. 

See  note  to  Dibble  v.  Assurance  Co.,  14  Am.  St.  Rep.  473,  on'  general 
subject. 

74  CaL  400-406.    PEOPLE  ▼.  GREENE.    6  Am.  St.  Rep.  448;  and  see 
HYDE  T.  REDDING,  74  Cal.  501. 

Void  Judgment,  when  no  jurisdiction  obtained,  may  be  vacated  at  any 
time  when  invalidity  apparent  on  face  of  judgment  roll,  and  motion  to 
vacate  is  direct  attack,  p.  403. 

To  same  effect  in  Carpenter  v.  Superior  Court,  75  Cal.  598,  but  hold- 
ing aliter  as  to  judgment  not  thus  void;  Kreiss  v.  Hotaling,  96  Cal.  623, 
sustaining  power  of  court  on  own  motion  to  perpetually  stay  execution 
of  judgment  entered  upon  void  award;  People  v.  Temple,  103  Cal.  463, 
but  prescribing  six  months'  limitation  for  motion  to  vacate  judgment, 
regular  on  face  on  roll;  and  on  same  point  Scamman  v.  Bonslett,  118 
Gal.  07;  62  Am.  St.  Rep.  230;  Elliott  v.  Bastian,  11  Utah,  466,  as  to 
judgment  against  deceased  person,  and  see  opinions  in  Blyth  v.  Swenson, 
15  Utah,  354,  370;  construing  local  statutes;   and  in  following  cases 
cited  under  People  v.  Mullan,  65  Cal.  396;  People  v.  Pearson,  76  Cal.  401; 
People  V.  Harrison,  84  Cal.  608,  611;  Reinhart  v.  Lugo,  86  Cal.  400;  21 
Am.  St.  Rep.  55;  Norton  v.  Railroad  Co.,  97  CaL  390,  392,  396;  33  Am. 
St.  Rep.  199,  200,  201   (further  holding  affidavit  of  merits  unnecessary 
on  such  application);  People  v.  Thomas,  101  Cal.  674;  People  v.  Harri- 
son, 107  Cal.  544;  Pioneer  etc.  Co.  v.  Maddux,  109  Cal.  640;  50  Am.  St. 
Rep.  72;  Lieberman  v.  Douglass,  62  Kan.  787,  as  to  motion  to  vacate 
constructive  service;  Ball  v.  Tolman,  135  Cal.  381,  applying  rule  to  judg- 
ment obtained  under  statute  since  repealed;  Rue  v.  Quinn,  137  Cal.  654, 
noted  under  People  v.  Mullan,  66  Cal.  396;  Winrod  v.  Wolters,  141  Cal. 
403,  on  point  that  court  may  of  its  own  motion  quash  execution  void 
on  its  face;  People  v.  Davis,  143  Cal.  676,  sustaining  power  of  court  to 
vacate  order  vacating  prior  judgment,  when  motion  made  after  lapse 
of  statutory  period;  White  v.  Ladd,  41  Or.  330,  following  rule.    Dis- 
tinguished in  In  re  Get  Young,  90  Cal.  78,  discussing  right  of  appeal 
from  order  refusing  to  revoke  order  appointing  guardian.    Note  cita- 
tions: Olney  v.  Harvey,  99  Am.  Dec.  532,  on  general  subject;  Carr  v. 
Goal  Co.,  9  Am.  St.  Rep.  333;  Furgeson  v.  Jones,  11  Id.  821;  Magin  v. 
Lamb,  19  Id.  218;  Johnson  v.  Gregory,  31  Id.  910;  Thompson  v.  Mc- 
Corkle,  43  Id.  348,  and  Coffin  v.  Bell,  58  Id.  742,  on  judgments  without 
jurisdiction;  Morrill  v.  Morrill,  23  Id.  105;  Woods  v.  Bryan,  44  Id.  695, 
and  Springer  v.  Shavender,  47  Id.  797,  on  collateral  attacks:  Furman  v. 
Furman,  60  Id.  639,  643,  on  general  subject. 
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Motion  to  Vacate  Judgment  must,  when  under  section  473,  Code  of 
Civil  Procedure,  be  made  within  six  months,  p.  403. 

To  same  effect  in  Rued  v.  Cooper,  109  Cal.  686,  but  held  inapplicable 
to  vacation  of  order  discharging  assignee,  for  purpose  of  collecting  newly 
discovered  assets;  Scamman  v.  Bonslett,  118  Cal.  97,  applying  rule  to 
amendment  oi  judgment  for  errors  provable  only  aliunde;  Cited  in  But- 
ler V.  Soule,  124  Cal.  74,  holding  ten  months'  delay  fatal  to  motion. 

Execution  of  Void  Judgment  may  be  stayed  on  motion,  p.  405. 
See  note  to  Given's  Appeal,  6  Am.  St.  Rep.  799,  on  general  subject. 

74  Cal.  407-408.    PEOPLE  ▼.  LEYBA. 

Deadly  Weapon. — ^Instructions  in  case  of  assault  with,  sustained,  p. 
408. 

Cited  in  People  t.  Valliere,  123  Cal.  578,  579,  noted  under  People  t. 
Fuqua,  58  Cal.  246. 

74  Cal.  409-413.    WALDRIP  t.  BLACK. 

Recitals  in  Mortgage  are  presumed  to  be  true,  p.  411. 

Cited  to  same  effect  in  Heidt  v.  Minor,  113  Cal.  389,  discussing  notary's 
liability  for  false  certificate  acknowledgment  of  mortgage. 

Subrogation. — Surety  paying  note  becomes  equitable  assignee  thereof 
as  against  maker,  p.  412. 

Cited  in  dissenting  opinion  in  Yule  ▼.  Bishop,  133  Cal.  582,  main  opin- 
ion holding  no  subrogation  established  under  facts  stated;  Guild  v.  Mc- 
Daniels,  43  Kan.  550,  holding  further  as  to  bar  of  surety's  claim  by 
limitation. 

Surety's  Reimbursement  cannot  extend  beyond  moneys  actually  paid 
by  him  with  legal  interest  thereon,  p.  412. 

To  same  effect  in  Stanley  v.  McElrath,  86  Cal.  458,  denying  interest 
beyond  legal  rate  although  agreed  rate  on  main  debt;  Merchants'  etc 
Bank  v.  McAnulty,  89  Tex.  129,  holding  judgment  erroneous  as  given. 

74  Cal.  413-418.    WELCH  v.  STROTHER. 

Municipal  Indebtedness. — ^''One-Twelfth"  Act  does  not  apply  to  claims 
for  official  salaries,  p.  416. 

To  same  effect  in  Lewis  v.  Widber,  99  Cal.  416,  holding  such  claim  not 
within  section  18,  article  11,  of  the  constitution;  Mitchell  v.  Patterson, 
120  Cal.  293,  holding  such  claims  not  within  inhibitions  of  Wright  Act 
(statutes  1891,  p.  147);  Ranch  v.  Chapman,  16  Wash.  579;  58  Am.  St. 
Rep.  60,  as  to  fees  of  jurors,  et  cetera. 

"One-Twelfth"  Act. — Estimate  by  superviaors  ia  not  binding  m  to 
allowance  of  demand,  p.  416. 
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To  same  effect  in  San  Francisco  v.  Broderick,  111  Cal.  307,  as  to 
allowance  of  claim  by  election  commissioners. 

Mandamus  was  Issued  to  Auditor  to  compel  auditing  of  valid  demand 
approved  by  supervisors,  although  no  appeal  taken  to  them  from  his 
refusal,  p.  418. 

Ciced  in  support  of  general  rule  in  Hunt  v.  Broderick,  104  Cal.  315, 
also  construing  "one -twelfth"  act. 

74  Cal.  421.    IN  R£  RATNOR. 
Guardian  may  be  appointed  in  county  of  minor's  residence,  p.  424. 

Cited  in  Estate  of  Taylor,  131  Cal.  182,  noted  under  In  re  Danneker, 
67  Cal.  643. 

74  Cal.  432-435.    SCHWARTZ  v.  KNIGHT. 

Claim  of  Materialman  is  premature  if  filed  before  completion  of  build- 
ing, p.  433. 

To  same  effect  in  Mill  Co.  v.  Olmstead,  86  Cal.  83;  Willamette  etc. 
Co.  V.  College  Co.,  M  Cal.  237,  and  Santa  Monica  etc.  Co.  v.  Hege,  119 
Cal.  378,  cited  under  Roylance  v.  Hotel  Co.,  74  Cal.  273. 

''Original  Contractor"  does  not  include  one  selling  building  materials 
to  owner,  p.  433. 

To  same  effect  in  La  Grill  v.  Mallard,  90  Cal.  376,  but  holding  term 
applicable  to  one  contracting  with  owner  for  papering  and  decorating 
house;  Pacific  etc  Co.  v.  Fisher,  106  Cal.  233,  ruling  similarly  as  to  one 
contracting  for  plumbing;  Inman  v.  Henderson,  29  Oreg.  120,  as  to 
materialman,  for  owner.  Distinguished  in  Baird  v.  Peall,  92  Cal.  237, 
holding  plaintiff  an  original  contractor  under  facts  stated. 

Lien  Filed  before  Completion  and  within  thirty  days  after  cessation 
is  valid  where  owner  had  no  intention  to  complete,  or  abandoned  such 
intention,  p.  434. 

To  same  effect  in  Marchant  v.  Hayes,  120  Cal.  138,  but  holding  claim 
premature  if  filed  within  such  thirty  days  where  no  such  abandonment 
shown. 

74  Cal.  436-444.    O'CONNOR  ▼.  IRVINE. 

Resulting  Trust  accrues  when  A  buys  in  own  name  tax  title  for  pur- 
chase of  which  B  supplied  the  funds,  p.  430. 

Cited  in  Sav.  etc.  Soc.  v.  Davidson,  97  Fed.  713-716,  noted  imder  Page 
V.  Maglee,  6  Cal.  241. 

Assignee  of  Claim  may  sue  thereon  in  own  name,  p.  440. 

To  same  effect  in  Tuller  v.  Arnold,  98  Cal.  523,  further  holding  as  to 
validity  of  assignment  by  corporation  to  attorney;  Bank  ▼.  Hayes,  112 
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Cal.  83,  on  point  that  holder  of  legal  title  (pledgor)  most  sue  on  claim; 
Culmer  v.  Clift,  14  Utah,  290,  sustaining  assignments  of  mechanic's 
liens. 

Ejectment. — ^Judgment  in  will  not  bar  later  action  to  declare  trost, 
p.  441. 

Cited  in  South  San  Bernardino  etc.  Co.  v.  San  Bernardino  Nat.  Bank, 
127  Cal.  248,  as  to  actions  to  quiet  title  and  to  establish  a  trust. 

Necessary  Parties  may  be  ordered  by  court  brought  in  although  non- 
joinder not  objected  to,  p.  443. 

To  same  effect  in  Winter  v.  McMillan,  87  Cal.  265;  22  Am.  St.  Rep. 
249,  where  necessitated  by  cross  complaint;  Alison  v.  Goldtree,  117  Cal. 
550,  but  holding  judgment  in  action  for  accoimting  against  trustee 
binding  without  joinder  of  beneficiaries,  where  nonjoinder  not  objected 
to. 

74  CaL  444-447.    6ASSEN  ▼.  HENDRICE. 

Recording  Act. — ^Valuable  Consideration  includes  cancellation  of  pre- 
existing indebtedness,  p.  445. 

To  same  effect  in  Foorman  v.  Wallace,  75  Cal.  554,  and  Riley  v. 
Martinelli,  97  Cal.  582;  cited  under  Schluter  v.  Harvey,  65  Cal.  158; 
Henry  v.  Vliet,  33  Neb.  135,  29  Am.  St.  Rep.  481,  on  point  that  such 
debt   is   good   consideration   for   chattel   mortgage;    and   Johnston   r 
Robuck,   104  Iowa,  528,  for  realty  mortgage. 

74  Cal.  448-457.    PHELAN  ▼.  POYORENO. 

Mexican  Grant  need  not  have  been  presented  for  confirmation  when 
perfect  at  time  of  treaty,  p.  452. 

Cited  in  Harvey  v.  Barker,  126  Cal.  271,  272,  noted  imder  Mintum  v. 
Brewer,  24  Cal.  644;  Domingue  v.  Botiller,  74  Cal.  469,  when  judicial 
possession  given  before  grant  approved  by  departmental  assembly;  but 
overruled  with  last  case  on  writ  of  error,  130  U.  S.  255. 

74  Cal.  459-461.    SCHROEDER  v.  SCHMIDT. 

Error  as  to  Nonsuit  is  error  in  law  and  not  reviewable  unless  excepted 
to,  p.  460. 

To  same  effect  in  Witkowski  v.  Hem,  82  Cal.  607,  where  denied,  and 
holding  order  of  denial  not  appealable;  Hammond  v.  Wallace,  85  Cal. 
527,  20  Am.  St.  Rep.  240,  where  granted,  but  holding  no  specification  of 
particulars  necessary  when  properly  excepted  to ;  Miller  v.  Wade,  87  Cal. 
410,  where  granted,  and  further  holding  no  statement  of  grounds  of 
motion  necessary  in  record  on  appeal  in  such  case ;  Gerlach  v.  Turner,  89 
Cal.  452,  but  holding  exception  properly  shown  by  record;  Warner  v. 
Darrow,  91  Cal.  311,  further  holding  appeal  not  restricted  to  sixty 
days'  time;  Malone  t.  Beardsley,  92  Cal.  151,  where  motion  granted,  and 
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holding  no  presumptiMi  had  on  appeal  of  such  exception  where  not 
shown  by  record;  Craig  v.  Water  Co.,  107  Cal.  676,  where  motion 
granted,  and  holding  insufficient  the  statement  of  such  error  in  assign- 
ment of  errors  alone;  Johnson  v.  Manning,  2  Idaho,  1076,  but  ruling 
aliter  as  to  judgment  on  pleadings.  Distinguished  in  Johnson  ▼.  Man- 
ning, 3  Idaho,  364,  judgment  on  pleadings  is  reviewable  though  no  ex- 
ception taken  below. 

OfEer  to  ProTe  is  properly  excluded  when  vague,  p.  460. 

To  same  effect  in  Palmer  v.  McMaster,  10  Mont.  396,  sustaining  ex- 
clusion under  facts. 

74  Cal.  463-467.    SAN  JOSE  SAITCH  COMPANY  ▼.  BHOOES. 

Obstruction  of  PuUic  Road  cannot  be  abated  by  private  individual 
imless  some  special  damage  caused  thereby,  p.  467. 

To  same  effect  in  Hargro  v.  Hodgdon,  89  Cal.  628,  but  granting  right 
to  abate  public  nuisance  when  also  private  nuisance;  Fogg  v.  Railway, 
20  Nev.  441,  holding  complaint  insufficient.  Note  citations:  Zettel  v. 
West  £nd,  24  Am.  St.  Rep.  716,  on  general  subject. 

74  CaL  468-474.    DE  SEPULVSDA  ▼.  BAU6H«    5  Am.  St.  Rep.  466; 
note,  469. 

Decree  of  Foreclosure  is  not  void  on  collateral  attack  for  uncertainty 
of  description  imless  description  covers  nothing,  p.  474. 

To  same  effect  in  Smith  v.  Biscailuz,  83  Cal.  360,  as  to  decree  of  dis- 
tribution sustaining  same  under  facts;  Northern  etc.  Co.  v.  Jordan,  87 
Gal.  26,  ruling  similarly  as  to  verdict  and  judgment  in  ejectment;  In  re 
Madera  etc  District,  92  Cal.  330,  27  Am.  St.  Rep.  130,  as  ix>  petition  for 
formation  of  irrigation  district;  Rosenthal  v.  Matthews,  100  Cal.  83,  and 
Carlisle  v.  Killebrew,  91  Ala.  362,  24  Am.  St.  Rep.  917,  as  to  judgment  in 
ejectment;  Hermann  v.  Likens,  90  Tex.  464,  as  to  administrator's  deed; 
and  see  Shainwald  v.  Lewis,  69  Fed.  Rep.  496,  sustaining  decree  of  re- 
vivor incorporating  original  decree  only  by  reference.  Note  citations: 
Collins  V.  Ball,  27  Am.  St.  Rep.  886,  on  execution  sales. 

74  CaL  478-481.    OAKS  ▼.  SCHEIFFERLY. 

Action  on  Indemnity  Bond  to  sheriff  on  execution  does  not  accrue  until 
his  payment  of  damages  covered  thereby,  p.  481. 

To  same  effect  in  Tunstead  v.  Nixdorf,  80  Cal.  661,  further  holding 
liability  on  such  bond  not  affected  by  necessary  issuance  of  alias  writ, 
and  as  to  allowance  of  counsel  fees  in  such  suit;  Fernandez  v.  Tormey, 
121  Cal.  619,  applying  rule  to  liability  on  note  of  indemnity  accompany- 
ing mortgage;  Culmer  v.  Wilson,  13  Utah,  149,  67  Am.  St.  Rep.  726,  dis- 
cussing limitation  of  action  for  indemnity. 
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74  Cal.  482-488.    PEOPLE  y.  THORNTON. 

Misconduct  of  Jury  includes  their  receiving  evidence  out  of  court,  p. 
484. 

Cited  in  Saltzman  v.  Sunset  etc.  Co.,  125  Cal.  507,  noted  under  People 
V.  Backus,  5  Cal.  275;  State  v.  Morgan,  23  Utah,  226,  where  juror  was 
prejudiced  beforehand  but  gave  false  answers  on  voir  dire,  new  trial 
granted;  Elmer  v.  Fessenden,  151  Mass.  362,  discussing  admissibility  of 
certain  hearsay  evidence  in  slander  suit;  Hendricks  v.  State,  28  Tex. 
Ct.  App.  418,  but  holding  defendant  not  prejudiced  under  facts. 

74  Cal.  489-402.    D£  HALEY  v.  HALEY.    6  Am.  St.  Rep.  460. 

Cross-complaint  in  Divorce  Suit  is  of  doubtful  propriety,  p.  491. 

Cited  in  Berdolt  v.  Berdolt,  56  Neb.  796,  on  point  that  charges  in  com- 
plaint cannot  be  made  basis  of  cross-complaint.  Overruled  in  Wads- 
worth  V.  Wadsworth,  81  Cal.  183,  188,  15  Am.  St.  Rep.  39,  43,  granting 
such  cross-complaint  in  actions  for  divorce  or  annulment;  Mo'tt  v.  Mott, 
82  CaJ.  417,  denying  plaintiffs  right  to  dismiss  after  filing  thereof,  pray- 
ing affirmative  relief;  Blakely  v.  Blakely,  89  Cal.  326,  but  holding  errw 
of  court  in  treating  same  as  answer  merely  not  reversible  error  under 
facts. 

74  Cal.  493-502.    HYDE  ▼.  REDDING. 

Jury  Trial  in  action  to  quiet  title  should  be  granted  where  plaintiff 
avers  legal  title  against  defendant  in  possession,  p.  497. 

To  same  effect  in  Donahue  v.  Meister,  88  Cal.  126,  127,  22  Am.  St. 
Rep.  287,  as  to  such  action  by  plaintiff  in  possession  where  defendant 
alleges  cause  of  action  in  ejectment;  Taylor  v.  Clark,  89  Fed.  Rep.  8,  on 
point  that  such  action  is  maintainable  under  state  practice;  Davidson 
V.  Calkins,  92  Fed.  232,  233,  on  point  that  such  action  is  maintainable 
under  state  practice,  but  holding  federal  court  without  jurisdiction 
therein  in  action  under  Revised  Statutes,  section  2326,  etc.;  Montana 
Ore  etc.  Co.  v.  Boston  etc.  Min.  Co.,  27  Mont.  310,  in  suit  imder  Code  of 
Civil  Procedure,  section  1310,  to  try  adverse  claim  to  mining  property, 
defendant  not  entitled  to  jury. 

Action  to  Quiet  Title. — Complaint  held  sufficient  when  not  demurred 
to,  p.  500. 

Cit^d  in  Estate  of  Moore  t.  Moore,  33  Neb.  513,  discussing  sufficiency 
of  petition  for  letters  of  administration. 

Judgment  on  Service  by  Publication  under  section  3549,  Political  Code, 
is  void  where  affidavit  and  order  insufTlcient,  p.  501. 

To  same  effect  in  People  v.  Harrison,  107  Cal.  544,  further  holding  as 
to  limitations  of  time  upon  vacation  of  such  judgment;  Pioneer  etc.  Co. 
V.  lifaddux,  109  Cal.  640,  50  Am.  St.  Rep.  72,  as  to  improper  service  by 
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posting,  and  holding  void  judgment  not  validated  hj  affirmance  on 
appeal. 

74  Cal.  502-508.    HALL  ▼.  BOARD  OF  SUPERVISORS. 

County  is  Liable  to  architect  when  plans  have  been  regularly  adopted, 
p.  505.  See  note  to  Benton  v.  Association,  64  Am.  St.  Rep.  322,  on 
architects. 

74  Cal.  608-512.    GRAY  ▼.  DIXON. 

Ejectment  lies  by  settler  against  subsequent  claimant  although  title 
still  in  goTemment,  p.  610. 

To  same  effect  in  Wisconsin  etc.  Co.  v.  Land  Co.,  71  Wis.  106,  apply- 
ing rule  as  to  defendant  claiming  under  tax  sale  of  plaintiff's  interest. 

74  Cal.  612-519.    BARNARD  T.  WILSON. 

Decree  of  Distribution  is  not  conclusive  upon  one  claiming  adversely 
to  estate  and  not  participating  in  distribution  proceedings,  p.  617. 

To  same  effect  in  Cheever  v.  Ching  Hong  Poy,  82  Cal.  72,  as  to  grantee 
of  heir  before  distribution;  but  see  In  re  Burton,  93  Cal.  464,  ruling 
aliter  as  to  proceedings  under  section  1664,  Code  of  Civil  Procedure; 
Martinovich  v.  Marsicano,  137  Cal.  368,  applying  rule  to  holder  of  judg- 
ment lien  on  estate  property;  In  re  Breslin,  135  Cal.  22,  noted  under 
1  heller  v.  Such,  67  Cal.  469. 

Mortgagor'B  Purchase  of  Tax  Title,  on  his  failure  to  pay  taxes,  enures 
to  benefit  of  mortgagee,  p.  618. 

To  same  effect  in  Gates  v.  Lindley,  104  Cal.  464,  applying  rule  to  tax 
purchase  by  owner  of  land  of  timber  thereon,  reserved  from  his  deed; 
Swedish  etc.  Bank  v.  Conn.  etc.  Ins.  Co.,  83  Minn.  384,  noted  imder  Orr 
▼.  Stewart,  67  Cal.  276.  Note  citations:  Howze  v.  Dew,  24  Am.  St. 
Rep.  788,  and  Cone  v.  Wood,  76  Am.  St.  Rep.  245,  246. 

74  Cal.  623-626.    IN  RE  ROWLAND.    6  Am.  St.  Rep.  464. 

Decree  of  Distribution  does  not  conclude  one  claiming  adversely  to 
estate,  p.  626. 

To  same  effect  in  Finnerty  v.  Pennie,  100  Cal.  407,  as  to  lien  for  ad- 
ministrator's fees  in  estate  of  ancestor;  In  re  Alfstad's  Estate,  27  Wash. 
184,  superior  court  has  no  power  in  probate  proceedings  to  pass  upon 
questions  of  partnership  between  decedent  and  other  parties. 

74  Cal.  626-629.    ROCCA  v.  KLEIN. 

Mutual  Account. — Payment  does  not  create,  p.  628. 

Cited  in  Santa  Rosa  etc.  Bank  v.  Bamett,  126  Cal.  411,  noted  under 
Norton  v.  laroo,  30  Cal.   126. 
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74  Cal.  630-532.    SILVA  t.  HOLLAND. 

Motion  for  Nonsuit  is  properly  denied  when  grounds  not  stated,  p. 
631. 

To  same  effect  in  Daley  ▼.  Russ,  86  Cal.  177,  but  holding  rule  in- 
applicable when  plaintiflTs  case  not  curable;  Durfee  y.  Seale,  139  CaL 
607,  affirming  order  of  denial.  Distinguished  in  Ferguson  y.  Ingle,  38 
Or.  44,  where  plaintiff  moyes  for  nonsuit  before  trial,  no  reason  need 
be  assigned  in  motion  thereof. 

New  Trial  for  Insufficiency  of  Bridence  will  1m  denied  whm  no 
specification  in  statement,  p.  632. 

To  same  effect  in  Leonard  y.  Shaw,  114  CaL  71,  where  grounds  of 
motion  not  in  record. 

74  Cal.  532-536.    RAPP  y.  SPRING  VALLEY  GOLD  CO. 

Mechanics'  Liens. — ^Attonie3r'8  Fee  is  not  part  of  costs,  but  is  incident 
to  judgment,  p.  633. 

To  same  effect  in  Thrasher  y.  Moran,  146  CaL  685,  where  complaint 
prayed  for  principal  sum  and  interest  and  that  property  be  sold  and 
proceeds  applied  to  payment  of  amoimt  found  due,  ''with  interest,  dis- 
bursements, costs  and  coimsel  fees,"  decree  providing  for  payment  from 
proceedings  of  sale  of  smaller  attorney's  fee  than  stipulated,  is  yalid; 
Mclntyre  v.  Trautner,  78  Cal.  450,  denying  such  fees  as  part  of  plain- 
tiff's costs  on  appeal  from  judgment  for  defendants;  Painter  y.  Estate, 
78  Cal.  627,  holding  claim  of  attorney  appointed  imder  section  1510, 
Code  of  Civil  Procedure,  not  includable  as  costs  on  appeal;  White  y. 
Allatt,  87  Cal.  248,  discussing  allowance  of  fees  on  foreclosure;  Lumber 
Co.  y.  Neal,  94  Cal.  193,  but  granting  right  of  trial  court  after  remand 
on  modification  on  appeal  to  allow  such  fee  for  seryices  on  appeal; 
Mulcahy  y.  Buckley,  100  Cal.  490,  holding  allegations  unnecessary  in 
complaint  as  to  amount  of  fee;  and  on  same  point  Pacific  etc.  Co.  y. 
Fisher,  106  Cal.  234,  sustaining  allowance  of  fee  in  excess  of  amount 
prayed  for;  and  Clancy  y.  Plover,  107  Cal.  275,  sustaining  allowance  al- 
though no  evidence  as  to  reasonableness  appeared  in  record;  and  Avery 
V.  Maude,  112  Cal.  567,  holding  allegations  unnecessary  as  to  employ- 
ment of  attorney  or  amount  agreed  to  be  paid  him;  Wortman  v.  Klein- 
schmidt,  12  Mont.  332,  holding  constitutional  statutory  provision  as  to 
allowance;  Griffith  v.  Maxwell,  20  Wash.  412,  noted  under  Hicks  v. 
Murray,  43  Cal.  521;  note  to  Dell  v.  Marvin,  79  Am.  St.  Rep.  181. 

74  Cal.  636-540.    IN  RE  RADOVICH.    5  Am.  St.  Rep.  466. 

Executor. — Resignation  does  not  terminate  liability  to  account,  p. 
539. 

Cited  in  Hudson  v.  Barratt,  62  Ean.  145,  holding  power  of  probate 
court  ample  therefor,  and  resort  to  equity  unnecessary. 
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Szecutor  is  Chargeable  with  whole  estate  at  appraised  value,  and 
cannot  sell  without  order  of  court,  p.  421. 

Cited  in  Hubbard  y.  Urton,  67  Fed.  Rep.  421,  discussing  right  of  heirs 
to  sue  alter  distribution  for  property,  unadministered  upon;  Hiller  v. 
Ladd,  80  Fed.  Rep.  800,  but  holding  order  unnecessary  as  to  sale  of 
stock  in  name  of  executor  personally.  Note  citations:  Frost  v.  At- 
wood,  16  Am.  St.  Rep.  568,  and  Jelke  ▼.  Goldsmith,  49  Id.  737,  on  exec- 
utor's power  to  sell;  Bement  v.  Ohio  etc.  Co.,  69  Id.  460,  on  accounting 
by  executor. 

74  Gal.  540-644.  MORGAN  ▼.  BECKER.  S.  G.  MORGAN  ▼.  BALL,  81 
Gal.  94,  16  Am.  St.  Rep.  34. 

Gift  from  Husband  to  wife  is  not  fraudulent  when  reasonable,  and 
without  fraudulent  intent,  p.  642.  See  notes  to  Hagerman  ▼.  Buchanan, 
14  Am.  St.  Rep.  760,  on  Toluntary  conveyances;  Henderson  t.  Hender- 
son, 19  Id.  667,  on  general  subject. 

Fraudulent  ConTeyance.— Intent  is  question  of  fact,  p.  643. 

To  same  effect  in  In  re  MuUer,  118  Gal.  434,  sustaining  finding  that 
intent  not  fraudulent.  Note  citations:  Mooney  ▼.  Davis,  13  Am.  St. 
Rep.  431,  on  general  subject. 

74  Gal.  644-54/.    WEST  v.  RUSSELL. 

Laches  will  defeat  right  of  action  for  accounting,  p.  547  (concurring 
opinion). 

To  same  effect  in  Seculovich  v.  Morton,  101  Gal.  677,  40  Am.  St.  Rep. 
107,  as  to  action  to  enforce  trust.  Note  citations:  N^pach  v.  Jones, 
23  Am.  St.  Rep.  161,  on  general  subject. 

74  Gal.  647-649.    PEOPLE  v.  HOWARD. 

Hew  Trial  for  Newly  Discovered  Evidence.— Requisites  of  affidavit 
stated,  p.  548. 

To  same  effect  in  People  v.  Leong  Yune  Gun,  77  Gal.  637,  holding 
affidavit  insufficient. 

Motion  for  New  Trial  for  newly  discovered  evidence  is  regarded  with 
distrust,  p.  548. 

Cited  in  People  v.  Gonzales,  143  GaL  606,  noted  under  People  v.  Sut- 
ton, 73  Gal.  243. 

74  Gal.  649-556.    PEOPLE  ▼.  PARVIN. 

Title  of  Statutes. — ^Amendatory  act  held  sufficiently  to  express  subject 
in  title,  p.  562. 
To  same  effect  in  People  v.  Dobbins,  73  GaL  260,  sustaining  act  amend- 
Notes  Cal.  Rep.— 228. 
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ing  Penal  Code;  and  Francais  v.  Somps,  92  Cal.  505,  ruling  similarly  as 
to  statutes  1880,  p.  134;  Lewis  v.  Dunne,  134  Cal.  298,  86  Am.  St.  Rep. 
265,  noted  under  People  v.  Parks,  58  Cal.  624;  Beach  v.  Von  Detten,  139 
Cal.  465,  466,  noted  under  People  v.  Dobbins,  73  Cal.  257 ;  note  to  Crooks- 
ton  V.  County  Commissioners,  79  Am.  St.  Rep.  481-484;  People  v.  Gates, 
142  Cal.  14,  noted  under  San  Francisco  etc.  Co.  ▼.  Board,  60  Cal.  34 ;  Ross 
▼.  Aguirre,  191  U.  S.  63,  64,  upholding  California  Statutes  of  1893,  page 
297,  entitled  "An  act  to  amend  sections  204,  205,  206,  and  208  of  the 
Code  of  Civil  Procedure";  Erickson  v.  Cass  Co.,  UN.  Dak.  502,  uphold- 
ing amendatory  act  (Laws  1899,  c.  79),  entitled  "An  act  to  amend  sec- 
tion ....  1466  of  the  Revised  Codes,  relating  to  the  establish- 
ment, construction  and  maintenance  of  drains.** 

74  Cal.  557-565.    KELLT  t.  CENTRAL  PACIFIC  R.  S.  CO.    S.  C.  fi  Aol 
St.  Rep.  470;  74  CaL  665. 

Specific  Performance  will  be  denied  of  contract  obtained  through 
plaintiff's  fraud,  p.  663. 

Cited  in  Newman  v.  Freitas,  129  Cal.  288,  noted  under  Cooper  ▼.  Pena, 
21  Cal.  403;  Crosby  v.  Clark,  132  Cal.  7,  noted  under  Boyd  ▼.  Brinckin, 
65  Cal.  427.  See  notes  6  Am.  St.  Rep.  889,  9  Aul  St.  Rep.  684,  21  AoL 
St.  Rep.  867,  33  Am.  St.  Rep.  837. 

74  Cal.  566-566.    KELLT  t.  CENTRAL  PAC.  S.  S.  CO. 

Specific  Performance. — Costs  should  be  awarded  to  defendant  on  judg- 
ment in  his  favor,  p.  566. 

Cited  in  Sierra  etc.  Co.  v.  Wolff,  144  CaL  430,  holding  costs  not  dis- 
cretionary in  action  to  quiet  title. 

74  Cal.  567-569.    ESTATE  OF  GLENN. 

Probate  Claim  has  force  of  judgment  when  approved,  p.  668. 

To  same  effect  in  dissenting  opinion  Walkerly  v.  Bacon,  85  Gal.  142, 
discussing  right  to  sue  for  rejected  portion  of  claim;  Morton  v.  Adams, 
124  Cal.  232,  71  Am.  St.  Rep.  56,  but  holding  lien  of  judgment  not  lost 
on  its  allowance  as  probate  claim. 

74  Cal.  569-570.    PEOPLE  v.  YUT  LING. 

Failure  of  Judge  to  Accompany  Jury  on  view  is  ground  for  new  trial, 
p.  570. 

Distinguished  in  State  ▼.  Mortensen,  26  Utah,  340,  accused  need  not 
be  present  when  jury  takes  a  view. 

74  Cal.  671-674.    McFADDEN  t.  COUNTY  OF  LOS  ANGELES. 

Water  Rates  cannot  be  regulated  by  supervisors  ol  corporation  formed 
to  supply  only  its  own  stockholders,  p.  673. 
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Cited  in  McDermont  v.  Anaheim  etc.  Co.,  124  Oal.  114,  discussing  rights 
of  stockholders  in  such  corporation  on  void  amendment  of  its  articles; 
Hildreth  v.  Water  Co.,  139  Cal.  30,  31,  discussing  ownership  and  use  of 
water  as  public  and  private  use ;  Loud  v.  Pomona  etc.  Co.,  153  U.  S.  583, 
construing  contract  involving  sale  of  stock  in  irrigation  company;  and 
see  Lanning  v.  Osborne,  76  Fed.  Rep.  338,  as  to  right  of  corporation  to 
control  rates  irrespective  of  regulation  by  supervisors.  Distinguished 
in  Combs  v.  Ditch  Co.,  17  Colo.  151,  31  Am.  St.  Rep.  279,  on  ground  that 
company  was  merely  a  mutual  one. 

74  Cal.  576-677.    PEOPLE  t.  CLINS. 

Delay  of  Trial  in  criminal  case  is  not  ground  for  dismiaaal,  when 
granted  on  defendant's  request,  p.  676. 

Cited  in  People  v.  Bene,  130  Cal.  162,  holding  dismissal  properly  denied 
accordingly. 

Larceny. — ^Instmction  that  possession  of  property  is  strong  drcum- 
stanee  of  guilt  is  one  of  fact  and  erroneous,  p.  577. 

To  same  effect  in  State  v.  Sullivan,  9  Mont.  178,  as  to  similar  in- 
ttroction. 

74  Gal.  679-683.    BYRD  ▼.  REICHERT. 

Land  Contest  determines  only  the  rights  of  the  respectiye  claimaats 
to  purchase  the  land  involved,  p.  582. 

Cited  in  Wrinkle  v.  Wright,  136  Cal.  494,  holding  such  adjudication 
confined  to  the  same  parties  and  the  same  land;  Youle  v.  Thomas,  146 
CaL  544,  party  improperly  allowed  to  intervene  in  contest  over  lands 
cannot  appeal  from  decision. 

74  Cal.  603-608.    NATIONAL  BANK  ▼.  HEROLD.    6  Am.  St.  Rep.  476. 

Offioers. — ^Presumption  is  that  duty  was  regularly  performed,  p.  608. 

To  same  effect  in  School  District  v.  Lambert,  28  Oreg.  220,  holding 
burden  on  party  alleging  nonperformance.  Note  citations:  Washington 
V.  Hosp,  19  Am.  St.  Rep.  143;  Owen  v.  Baker,  20  Id.  622,  and  Leonard  v. 
Sparks,  38  Id.  656,  on  general  subject. 

74  Cal.  608-614.     HAGLE  v.  HA6LE.    S.  C.  588. 

Alimony  cannot  be  granted  wife  living  apart  from  husband  without 
statutory  ground  therefor,  p.  612. 

To  same  effect  in  Peyre  v.  Peyre,  79  Cal.  338,  denying  permanent  ali- 
mony in  divorce  suit  where  divorce  denied;  McMuUin  v.  McMullin,  123 
Cal.  655,  denying  maintenance  when  defendant  offers  to  terminate 
desertion,  pendente  lite. 
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74  Cal.  614-617.    McKINNIE  ▼.  SHAFFER. 

Quieting  Title. — Action  lies  though  plaintiff  has  less  than  fee,  p.  616. 

Cited  in  Stephenson  v.  Deuel,  125  CaL  663,  noted  under  Pierce  ▼. 
Felter,  53  Cal.  18. 

74  Cal.  617-618.    BERNIAUD  t.  BSECHER. 

Undertaking  on  Appeal  from  judgment  and  new  trial  order  is  in- 
effectual as  to  latter  when  such  appeal  not  referred  to  therein,  p.  618. 

To  same  effect  in  Schurtz  v.  Romer,  81  Cal.  246,  further  holding  in- 
effectual a  subsequent  imdertaking  filed  in  supreme  court;  and  on  last 
point  Paving  Co.  v.  Bolton,  89  Cal.  155;  Centerville  etc.  Co.  ▼.  Bachtold, 
109  Cal.  113;  and  Cook  v.  Railway  Co.,  7  Utah,  420;  Fomi  y.  Yoell,  95 
Cal.  442,  but  holding  objection  waived  by  stipulation  in  transcript,  but 
see  Duncan  v.  Times  etc.  Co.,  109  Cal.  604,  where  (p.  606)  certificate  of 
clerk  held  not  conclusive  as  to  validity  of  undertaking;  Granger  v. 
Robinson,  114  Cal.  632,  but  holding  recitals  sufficient;  Hurley  v.  O'Neill, 
24  Mont.  294,  dismissing  appeal  accordingly. 

74  Cal.  619-624.    RICE  t.  WHITMORE.    6  Am.  St.  Rep.  479. 

Transfer  is  Valid  of  property  of  every  kind  except  mere  possibility 
not  coupled  with  interest,  p.  623. 

To  same  effect  in  Fudickar  v.  District,  109  CaL  37,  as  to  servitude  in 
gross. 

Damages. — ^Instructions  sustained  in  action  by  lessee  for  breach  of 
covenant  of  lease  to  be  let  into  possession,  p.  624. 

Cited  in  Shoemaker  v.  Acker,  116  Cal.  245,  awarding  damages  for 
prospective  profits  imder  facts;  Colorado  etc.  Co.  v.  Hartman,  5  Colo. 
App.  151)  as  to  measure  of  damages  for  destruction  of  standing  crops. 

74     Cal.     625-627.    SOUTHERN     CALIFORNIA     LUMBER     CO.     ▼• 
SCHMITT. 

*  Materialman  haa  lien  although  original  contract  not  recorded,  bat  is 
not  entitled  to  personal  judgment,  p.  627. 

To  same  effect  in  Giant  etc.  Co.  v.  Flume  Co.  78  Cal.  197,  holding  such 
contract  void  only  as  between  original  parties;  Kellogg  v.  Howes,  81 
Cal.  178,  180,  ruling  aliter  as  to  last  point,  and  further  holding  no  per- 
sonal judgment  recoverable  against  owner;  and  see,  on  same  point. 
Bank  v.  Perris  etc.  District,  107  Cal.  65;  Marchant  t.  Hayes,  120  Cal. 
139,  and  Lowrey  v.  Svard,  8  Colo.  App.  369;  Lumber  Co.  v.  Gottschalk,  81 
Cal.  644,  further  holding  no  notice  to  owner  under  section  1184  neces- 
sary; Willamette  etc  Co.  v.  College  Co.,  94  Cal.  237,  farther  holding  as 
to  time  for  filing  lien  under  such  contract;  Kennedy  etc.  Co.  v.  Priet, 
115  Cal.  90,  denying  personal  judgment  to  claimant  not  Iwnholder  when 
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contract  void;  McMenomy  v.  White,  116  Gal.  343,  on  point  that  personal 
judgment  is  recoverable  against  contractor;  McClain  v.  Hutton,  131  Cal. 
144,  on  point  that  contract  made  for  owner  by  statutory  agent  does  not 
render  former  personally  liable. 

74  Cal.  628-641.    BYRNE  t.  ALAS. 

Mexican  Grants. — ^Indians  resident  upon  are  entitled  to  possession  as 
against  patentee,  although  claim  not  presented,  p.  630. 

To  same  effect  in  Apis  v.  United  States,  88  Fed.  Rep.  939,  construing 
26  Stats.  712,  granting  lands  to  mission  Indians.  Overruled  in  Harvey 
▼.  Barker,  126  CaL  268,  269,  271-278,  holding  patent  to  prevail  over 
claims  of  mission  or  pueblo  Indians  if  not  presented. 

Mexican  Grant,  when  part  of  archives,  is  public  document,  p.  637. 

Cited  in  Carr  v.  Quigley,  79  Cal.  134,  as  holding  that  such  grant  is 
within  judicial  notice. 

74  Cal.  642  646.    PEOPLE  v.  GIANCOLI. 

Information  may  be  Filed  for  any  crime  shown  by  preliminary  ex- 
amination, although  not  included  in  commitment,  p.  646. 

Overruled  in  People  v.  Christian,  101  Cal.  476,  holding  information 
confined  to  commitment  and  original  complaint. 

Instruction  on  Facts  does  not  include  statement  that  evidence  has 
been  introduced  ''tending  to  show"  certain  facts,  p.  644. 

To  same  effect  in  People  v.  Cummings,  113  Cal.  90,  sustaining  similar 
instructioxL 
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75  01.  1-78.    SHASOlf  t.  SHARON.    S.  G.  79  Gal.  633;  84  Gal.  424;  84 
Gal.  433. 

Marriage  arises  out  of  contract  to  become  then  and  there  husband  and 
wife,  p.  9. 

To  same  effect  in  People  y.  Lehmann,  104  Gal.  633,  holding  marriage  not 
shown  under  facts. 

Marriage  may  be  shown  by  mutual  assumption  of  marital  rights  and 
duties,  although  relation  kept  secret,  p.  36. 

To  same  effect  in  S.  G.  79  Gal.  652  (and  concurring  opinion,  p.  685, 
686),  but  holding  findings  to  that  effect  not  sustained  by  evidence;  Estate 
of  Richards,  133  Gal.  627,  noted  under  Estate  of  McGausland,  52  Gal. 
568,  note  to  State  v.  Lowell,  79  Am.  St.  Rep.  362.  Distinguished  in 
Hulett  ▼.  Garey,  66  Minn.  338,  61  Am.  St.  Rep.  427,  holding  consent  suf- 
ficient under  local  decisions.  Note  citations:  Estate  of  Grimm,  17  Am. 
St.  Rep.  798,  on  general  subject. 

Counsel  Fees  in  Diyorce  Action  should  be  ordered  paid  to  wife  person- 
ally, p.  38. 

To  same  effect  in  Sullivan  v.  Gage,  145  Gal.  770;  fees  for  attorney  for 
receiver  should  run  to  receiver  and  not  to  attorney ;  Robinson  v.  Robinson, 

79  Gal.  514,  515,  construing  judgment  as  so  directing;  Turner  v.  Turner, 

80  Gal.  143,  further  holding  allowance  excessive  under  facts;  Bohnert 
V.  Bohnert,  91  Gal.  432,  but  sustaining  order  directing  payment  of  such 
fees  into  court;  Henry  v.  Superior  Court,  93  Gal.  570,  applying  rule  to 
allowance  to  executor's  attorney;  and  see  Pennie  v.  Roach,  94  Gal.  519, 
where,  however,  order  for  payment  to  attorney  was  sustained  because 
in  alternative;  and  In  re  Levinson,  108  Cal.  458,  as  to  direct  allowance 
to  attorneys  for  administrator;  Ex  parte  Gordan,  95  Cal.  377,  but  sus- 
taining allowance  to  one  awarded  custody  of  minor  child  of  divorced 
spouses;  Estate  of  Kruger,  123  Gal.  394,  noted  under  Gumee  v.  Ma- 
loney,  38  Cal.  85.  People  v.  District  Court,  21  Colo.  255,  but  holding 
order  for  direct  payment  not  void. 
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Attorney's  Fees  should  be  disallowed  when  he  has  contingent  contract 
with  plaintiff  therefor,  p.  42. 

To  same  effect  in  White  ▼.  White,  86  Cal.  213,  214,  denying  allowance 
to  attorneys  so  employed  but  granting  allowance  to  others  when  services 
necessary;  Mudd  v.  Mudd,  98  Gal.  322,  admitting  evidence  that  attor- 
ney's services  were  to  be  gratuitous;  Newman  v.  Freitas,  129  Gal.  287, 
291,  noted  under  Reynolds  v.  Reynolds,  67  Gal.  176;  Brindley  ▼.  Brind- 
ley,  121  Ala.  434,  holding  allowance  properly  denied. 

Alimony. — ^Essentials  to  granting  of,  stated,  p.  46. 

ated  in  Hite  v.  Hite,  124  Gal.  393,  71  Am.  St.  Rep.  86,  holding  pro- 
ceeding distinct  from  question  of  divorce  (cf.  dissenting  opinion,  page 
403) ;  Baker  v.  Baker,  136  Gal.  304,  on  point  that  order  is  a  separate 
proceeding  and  appealable. 

75  G^l.  78-86.  CHAMPION  ETC.  CO.  ▼.  CONSOLIDATED  ETC  CO.  S. 
a  CONSOLIDATED  ETC.  CO.  v.  CHAMPION  ETC.  CO.,  62  Fed. 
Rep.  946;  63  Fed.  Rep.  640,  642. 

Evidence  Dehors  Patent  is  not  admissible  to  show  prior  location,  p. 
82. 

Approved  in  Uinta  Tunnel  M.  &  T.  Go.  v.  Greede  etc.  M.  Go.,  119  Fed. 
170,  entries  and  patents  of  lode  claims  in  proceedings  to  which  claimant 
af  tunnel  site,  located  across  them  prior  to  entry,  was  not  party,  do 
not  estop  him  from  showing  that  there  had  been  no  mineral  discoveries 
before  claim  for  tunnel  site  located  across  lode. 

Mining  Claims. — Title  of  Patentee  is  good  as  against  subsequent 
locator,  at  least  from  date  of  patent,  p.  83. 

To  same  effect  in  Stinchfield  v.  Gillis,  96  GaL  37,  applying  rule  to 
location  by  grantor  after  deed  to  another. 

Mining  Claims. — Patentee  is  entitled  to  follow  dips  and  spurs  of  ledge 
laterally,  p.  86. 
See  note  to  Gatron  v.  Old,  68  Am.  St.  Rep.  266,  on  general  subject. 

76  Gal.  86-91.    BELL  v.  BEAN. 

Pledgee  of  Note  given  without  consideration  can  hold  maker  only 
to  extent  of  debt  to  them,  p.  91.  See  note  to  Rice  v.  Jones,  14  Am.  St. 
Rep.  810,  on  bona  fide  holders. 

75  Gal.  91-93.    SEARS  ▼.  STARBIRD;  7  Am.  St.  Rep.  123. 

75  Gal.  98-102.    PEOPLE  v.  RILEY. 

Error  in  Instructions  are  not  reversible  errors  when  not  prejudicial, 
p.  100. 

See  note  to  Harris  v.  Daugherty,  15  Am.  St.  Rep.  819,  on  general 
subject. 
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Preliminary  Examination. — ^Reporter  on  need  not  be  sworn,  p.  101. 

Cited  in  People  ▼.  Nunley,  142  Gal.  444,  holding  section  270,  Ck>de  of 
Civil  Procedure,  inapplicable. 

75  Oal.  102.    HOUGHTON  ▼.  ALLEN. 

Mortgage  Foreclosure. — ^Title  adverse  to  mortgagor  cannot  be  liti- 
gated, p.  105. 

Cited  in  Murray  y.  Etchepare,  129  CaL  320,  noted  under  San  Fran- 
cisco V.  Lawton,  18  CaL  474. 

75  Cal.  108-114.    PEOPLE  t.  DYE. 

Witness  cannot  be  Impeached  by  contradiction  on  oollateral  matteta, 
p.  112. 

To  same  effect  in  Evans  v.  De  Lay,  81  Cal.  105,  holding  cross-examina- 
tion improper  on  irrelevant  matters  when  for  such  purpose;  Davis  v. 
Powder  Works,  84  CaL  627,  but  sustaining  such  impeachment  when 
bearing  on  witness's  accuracy  of  recollection  or  knowledge;  People  v. 
Tiley,  84  Cal.  635,  holding  such  testimony  on  rebuttal  improper;  and, 
ruling  similarly,  Barkly  v.  Copeland,  86  Cal.  489;  Faulkner  v.  Rondoni, 
104  Cal.  148,  and  State  v.  Taylor,  134  Mo.  154.  Note  citations:  Quinn  v. 
Raibroad  Co.,  7  Am.  St.  Rep.  288,  and  Leahey  v.  Railway  Co.,  10  Id.  307, 
on  general  subject. 

Evidence  is  Inadmissible  in  criminal  case  tending  to  show  defendant 
to  be  of  degraded  character,  p.  112. 

To  same  effect,  holding  evidence  inadmissible,  in  People  v.  Wallace, 
89  CaL  162;  People  v.  Webster,  89  Cal.  473. 

Agency  cannot  be  shown  by  declarations  of  alleged  agent,  p.  113. 

To  same  effect  in  Bergtholdt  v.  Porter  etc.  Co.,  114  CaL  689,  but  ad- 
mitting such  evidence  to  show  that  dealings  were  had  with  him  as 
agent,  not  principal. 

Homicide  is  Justifiable  if  killing  actually  or  apparently  necessary  for 
self -protection,  p.  113. 

To  same  effect  in  People  v.  Bruggy,  93  CaL  483,  sustaining  instruction 
given. 

75  CaL  114-115.    SCOTT  ▼.  SUPERIOR  COURT  OF  YOLO  COUNTY. 

Mandamus  will  not  lie  to  compel  court  to  admit  rejected  evidence,  al- 
though court  is  final,  p.  114. 

See  note  to  Wood  v.  Strother,  9  Am.  St.  Rep.  258,  on  general  subject 

75  CaL  115-116.    HERSHEY  ▼.  KNESS. 

Order  Denying  New  Trial  cannot  be  reviewed  where  no  spedficationi 
of  error  appear,  p.  116. 
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To  same  effect  in  Leonard  y.  Shaw,  114  Cal.  71,  holding  necessity  of 
specifications  in  statement  not  obviated  by  those  in  notice  of  intention. 
Note  citations:  Chapman  y.  CSty  Council,  13  Am.  $t.  Rep.  686,  on  ap- 
pellate proceedings. 

75  Cal.  117-124.  HEILBRON  ▼.  LAST  CHANCE  WATER  DITCH  CO. 
S.  C.  see  HEILBRON  t.  CANAL  CO.,  75  Cal.  427,  431,  7  Am.  St.  Rep. 
184,  187;  and  HEILBRON  ▼.  DITCH  CO.,  76  CbO.  15. 

Landlord  may  Sue  for  Diyenion  of  Water,  though  tenant  is  in  ex- 
dusive  possession,  p.  121. 

Approved  in  California  etc.  Co.  y.  Enterprise  etc.  Co.,  127  Fed.  742, 
lessee  may  restrain  unlawful  diversion  of  water  from  stream  above  his 
land,  though  injury  caused  cannot  be  estimated  in  damages.  See  notes 
9  Am.  St.  Rep.  44,  14  Am.  St.  Rep.  635. 

Adverse  Possession. — ^Payment  of  Taxes  by  claimant  need  not  be  found 
where  assessment  thereof  is  not  shown,  p.  123. 

To  same  effect  in  Oneto  v.  Restano,  78  Cal.  379  (cited  in  Baldwin  v. 
Temple,  101  Cal.  404),  further  holding  burden  on  reoord-owner  to  prove 
such  assessment;  Coonradt  v.  Hill,  79  Cal.  591,  as  to  ditch  and  water 
right,  where  no  separate  assessment  made  thereof;  dissenting  opinion 
Reynolds  v.  Willard,  80  Cal.  609,  main  opinion  holding  burden  on  claim- 
ant to  show  either  assessment  and  payment  or  nonassessment  (but  see, 
as  to  this  point,  Baldwin  v.  Temple,  101  Cal.  403) ;  Spargur  v.  Heard, 
90  Cal.  230,  as  to  water  right,  holding  finding  of  payment  unneces- 
sary. 

76  Cal.  124-128.    CHIN  KEM  TOU  ▼.  AH  JOAN. 

Agent  cannot  recover  in  own  name  prindpal's  money  loaned  by  him 
in  latter's  name,  p.  127. 

See  note  to  Deitz  v.  Ins.  Co.,  13  Am.  St.  Rep.  915,  on  general  subject. 

75  Cal.  128- 134.    MONTGOMERY  ▼.  KEPPEL;  7  Am.  St.  Rep.  125. 

Estoppel  by  Statement  does  not  exist  except  in  case  of  intent  to  de- 
ceive or  carelessness  amounting  to  constructive  fraud,  p.  133. 

Cited  in  Lackmann  v.  Kearney,  142  Cal.  115,  noted  under  Boggs  v. 
Merced  etc.  Co.,  14  Cal.  367.  See  notes  9  Am.  St.  Rep.  597  and  12  Am. 
St.  Rep.  295. 

Notice  of  Ownership  is  predicable  upon  accessible  means  of  acquiring 
knowledge,  p.  131. 

Cited  in  Montecito  etc.  Co.  v.  Santa  Barbara,  144  Cal.  697,  applying 
rule  in  case  of  diversion  of  water.  See  notes  40  Am.  St.  Rep.  305  and 
50  Am.  St.  Rep.  824. 
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75  Cal.  134-147.    JOHHSTON  t.  SAN  FRANCISCO  SAVINGS  UNION; 
7  Am.  St.  Rep.  129. 

Collateral  Attack  on  Judgment  cannot  be  made,  on  ground  of  in- 
sufficiency of  findings  to  support  it,  p.  139. 

To  same  effect  in  Crim  v.  Kessing,  89  Cal.  490,  23  Am.  St.  Rep.  498, 
as  to  amendment  of  conclusions  of  law  before  judgment  entered.  Note 
citations:  Furgeson  v.  Jones,  11  Am.  St.  Rep.  821,  on  void  judgments; 
McGowan  ▼.  Lufburrow,  14  Id.  182,  on  general  subject. 

Service  of  Summona  is  waived  by  appearance,  p.  139. 

See  notes  to  Loaiza  v.  Superior  Court,  20  Am.  St.  Rep.  212,  on  juris- 
diction over  nonresidents;  Richmond  etc.  Co.  y.  Benson,  22  Id.  452;  Ger- 
man Bank  v.  Insurance  Co.,  32  Id.  320;  Hawkins  v.  Taylor,  35  Id.  85,  on 
general  subject. 

Decree  of  Foreclosure  cannot  affect  adverse  interests,  but  is  conclusive 
when  these  are  regularly  put  in  issue,  p.  140. 

To  same  effect  in  Ord  v.  Bartlett,  83  Cal.  431,  further  holding  as  to 
proper  procedure  when  such  claim  asserted;  Van  Loben  Sels  v.  Bunnell, 
131  Cal.  494,  noted  under  McComb  y.  Spangler,  71  Cal.  424;  Plant  v. 
Carpenter,  19  Wash.  624,  applying  rule  as  to  second  point  to  interveners 
in  action. 

Law  of  Case. — ^Decision  on  prior  appeal  constitutes,  p.  141. 

See  note  to  Hawk  v.  Evans,  14  Am.  St.  Rep.  251,  on  res  adjudicata; 
More  V.  Calkins,  29  Id.  133,  and  Bank  v.  Gilman,  44  Id.  788,  on  general 
subject. 

Marital  Property. — ^Rights  of  survivor  must  be  determined  according 
to  law  at  time  of  death,  p.  142. 

To  same  effect  in  Tyrrell  v.  Baldwin,  78  Oal.  474,  as  to  rights  of  sur- 
vivor in  homestead. 

Community  Property  is  subject  to  payment  of  community  (but  not 
separate)  debts,  even  after  wife's  death,  p.  144. 

To  saime  effect  in  Frankel  v.  Boyd,  106  Cal.  613,  applying  rule  to 
award  of  all  such  property  to  wife  on  divorce;  Plass  v.  Plass,  121  CaL 
135,  sustaining  ejectment  by  heir  of  mother  as  against  executors  of 
father;  Mayberry  v.  Whittier,  144  Cal.  325,  noted  xmder  Panaud  v.  Jones, 
1  Oal.  488;  Von  Rosenberg  v.  Perrault,  5  Idaho,  726,  728,  bona  fide  pur- 
chaser of  community  property  in  good  faith  from  husband  after  wife's 
death  need  not  show,  to  support  title  against  child,  that  sale  was  neces- 
sary to  pay  community  debts;  In  re  Cannon's  Estate,  18  Wash.  108 
denying  right  of  second  wife  in  community  property  under  marriage 
with  first. 

Mistake. — ^Equity,  in  imposing  conditions  for  relief,  will  take  into  con- 
sideration  all  circumstances  in  order  to  do  justice,  p.  146. 
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To  same  effect  in  Weyant  y.  Murphy,  78  Cal.  283,  12  Am.  St.  Rep.  52, 
as  to  purchase  at  foreclosure  sale  made  through  mistake  of  law;  Walk- 
erly  v.  Bacon,  85  Cal.  141,  discussing  action  in  equity  against  executors 
for  portion  of  probate  claim  rejected.  Note  citations:  Grider  ▼.  Mort- 
gage Co.,  42  Am.  St.  Rep.  69,  on  cancellation. 

75  Cal.  147-154.    FRASER  ▼.  ALEXANDER. 

Statute  is  Repealed  where  later  act  prohibits  sa^ne  offenses  and  in- 
juries, but  fixes  different  penalties  or  remedies,  p.  153. 

To  same  effect,  holding  appeal  shown,  in  People  v.  Henshaw,  76  Cal. 
442;  Hanley  y.  Horses,  97  Cal.  184;  Crossman  v.  Kenniston,  97  Cal.  381; 
and  Barden  v.  Wells,  14  Mont.  464,  and  State  v.  Swan,  1  N.  Dak.  11,  19, 
but  holding  no  repeal  shown. 

Courts — ^Proceedings  wherein  jurisdiction  was  formerly  given  to  dis- 
trict courts  were  repealed  by  new  constitution,  p.  153. 

Overruled  as  dictum  in  Wickersham  v.  Brittan,  93  Cal.  40,  holding 
provisions  as  to  new  system  of  courts  self -executing. 

Miscellaneous. — ^Rankin  v.  Jauman,  4  Idaho,  62,  upholding  Revised 
Statutes  of  1887,  section  7459,  relating  to  summary  removals  from  office. 

75  Oal.  154-159.    MEEKER  ▼.  DALTON. 

Answer  will  be  considered  as  such  when  merely  stating  defense,  al- 
though erroneously  called  cross -complaint,  p.  156. 

To  same  effect  in  Shain  v.  Belvin,  79  Cal.  264,  resolving  ambiguity 
against  pleader;  Mills  v.  Fletcher,  100  Cal.  148,  as  to  answer  in  eject- 
ment, further  citing  main  case,  at  p.  149,  on  point  that  cross-complaint 
is  imnecessary  in  such  action  to  assert  title  in  defendant;  McDougald  v. 
Hulet,  132  Cal.  160,  noted  under  Holmes  v.  Richet,  56  Cal.  307;  Dunham 
V.  Travis,  25  Utah,  70,  in  action  on  written  contract  where  answer,  after 
denying  allegations  of  complaint,  alleged  mutual  mistake  in  contract 
and  prayed  its  correction,  answer  was  counterclaim  and  was  admitted 
by  failure  to  reply. 

Ejectment. — ^Equitable  Defense  may  be  asserted  in,  p.  158. 

See  note  to  McKay  v.  Williams,  11  Am.  St.  Rep.  602,  on  general  sub- 
ject. 

75  Cal.  159-163.     QTJINN  ▼.  DRESBACH;  7  Am.  St.  Rep.  138. 

Ostensible  Agency  is  Ratified  by  failure  to  repudiate  after  knowledge, 
p.  162. 

Approved  in  Morgan  v.  Neal,  7  Idaho,  633,  where  party  purchases  note 
and  permits  payee  to  collect  all  interests  and  principal,  and  fails  to 
notify  maker  of  his  ownership,  he  is  estopped  to  deny  agency  after  note 
fully  paid.    See  note  17  Am.  St.  Rep.  407. 
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Ostensible  Authority  is  such  as  principal  intentionally  or  by  neglect 
allows  agent  to  assume,  p.  162. 

To  same  effect  in  Thomson  ▼.  Shelton,  49  Neb.  648,  holding  such  au- 
thority shown,  and  Phoenix  etc.  Co.  v.  Walter,  61  Neb.  187,  ruling 
similarly  under  facts  stated;  cited  in  Harrison  y.  Legore,  109  Iowa,  622, 
623,  holding  principal  bound  by  payment  to  agent,  under  facts  stated. 

75  CaL  163-166.    BROWN  t.  STARR. 

Appealable  Orders  do  not  embrace  those  in  proceedings  for  ad- 
measurement of  homestead,  p.  164. 

See  note  to  Davie  y.  Dayie,  20  Am.  St.  Rep.  174,  on  general  subject. 

Where  homestead  appraisers  report  pvsperty  of  certain  yalue  and 
court  remands  matter  to  make  division,  there  must  be  further  proceed- 
ings, p.  166. 

Approved  in  Lean  v.  Givins,  146  Cal.  744,  no  notice  is  required  where 
appraisers  report  property  incapable  of  division. 

75  Cal.  166-171.    HSLLMAN  ▼.  IfESSMER. 

Resulting  Trast  is  created  by  purchase  by  one  with  funds  of  another, 
p.  169. 

To  same  effect  in  Thomas  v.  Jameson,  77  Oal.  93,  as  to  trust  pro  tanto, 
where  each  pays  part  of  price;  Savings  etc  Soc.  v.  Davidson,  97  Fed. 
712,  noted  imder  Hidden  v.  Jordan,  21  Cal.  92.  Note  citations :  Reynoldi 
v.  Summer,  9  Am.  St.  Rep.  530,  on  general  subject. 

75  Oal.  172-174.    MODOC  COUNTY  t.  CHURCHILL. 

Tax  Suit. — ^Assessment  Roll  is  prima  fade  evidence  of  plaintiff's  right 
to  recover,  p.  173. 

To  same  effect  in  San  Gabriel  v.  "^tmer  Co.,  96  Cal.  636,  as  to  road 
and  special  school  taxes;  Midland  eto.  Co.  v.  State,  11  Ind.  App.  444, 
construing  similar  local  statutes. 

75  CaL  174-179.    PSTERSON  v.  WBISSBSIN.    S.  a  80  OiL  88,  89. 

75  Oal.  179-182.    PEOPLE  ▼.  BOARD  OF  SUPERVISORS. 

Elections. — ^Injunction  will  not  lie  against  announcement  of  result  by 
supervisors,  p.  181.  See  note  to  Fletcher  v.  Tuttle,  42  Am.  St.  Rep.  236, 
on  general  subject. 

75  CaL  182-184.    McALLISTER  ▼.  CLEMENT. 

Notary  Public  is  not  liable  for  negligence  in  certificate  to  mortgage 
whereby  lien  was  lost,  when  security  was  valueless,  p.  184. 

To  same  effect  in  Heidt  v.  Minor,  89  CaL  121,  discussing  measure  of 
damages  for  false  certificates  to  mortgages  forged  by  him, 
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Damages. — ^Judgment  for  Defendant  will  not  be  reversed  on  appeal 
where  plaintiff  would  have  been  entitled  to  nominal  damages  only,  p. 
184. 

Cited  in  Kelly  ▼.  Fahmey,  97  Fed.  179,  afl&rming  judgment  according- 
ly; White  V.  Rio  Grande  etc.  Ry.,  26  Utah,  349,  construing  constitution, 
article  8,  section  5,  relating  to  venue.  Distinguished  in  United  States  v. 
Bell,  127  Fed.  1004,  where  there  has  been  a  breach  of  official  duty  by  a 
clerk  resulting  in  substantial  damage,  suit  may  be  brought  on  official 
bond  in  the  name  of  the  United  States  for  the  use  of  the  party  injured; 
dissenting  opinion,  Metcalf  v.  Nelson,  8  S.  Dak.  92,  59  Am.  St.  Rep.  750, 
discussing  complaint  for  diversion  of  water;  Roberts  v.  Machine  Co., 
8  S.  Dak.  585,  59  Am.  St.  Rep.  781,  as  to  action  by  agent  for  commissions. 
Note  citations:  Gulf  etc  Co.  v.  James,  15  Am.  St.  Rep.  753,  on  in- 
significant errors. 

75  Cal.  192-194.    KAHN  ▼.  EDWARDS;  7  Am.  St.  Rep.  141. 

Statute  of  Limitations  on  Account  Stated  orally  before  bar  of  any 
items  thereof  begins  to  run  from  statement,  p.  194. 

To  same  effect  in  Baird  ▼.  Crank,  98  Cak  298,  where  rule  affirmed. 
Cited  in  Converse  v.  Soott,  137  OaL  243,  noted  under  Auzerais  t.  Naglee, 

74  Cal.  67. 

75  Cal.  194-199.    CHICAGO  QUARTZ  imflNG  CO.  ▼.  OLIVER;  7  Am. 

St.  Rep.  143. 

Patent  to  Public  Lands,  excepting  mineral  lands,  is  not  conclusive 
that  grant  is  nonmineral  in  character,  p.  198. 

To  same  effect  in  Gale  v.  Best,  78  Cal.  240,  241,  12  Am.  St.  Rep.  48 
(and  note,  49),  but  holding  agricultural  patent  conclusive  that  land 
embraced  is  such  when  no  reservations  made  by  statute  or  patent; 
United  etc.  Assn.  v.  Knight,  85  Cal.  486,  on  point  that  collateral  attack 
may  be  made  on  point  that  description  in  patent  covers  lands  beyond 
government's  power  to  convey. 

76  Cal.  199-202.    CHURCH  ▼.  GARRISON. 

Laborer's  Lien  on  Thrashing  Machine  may  be  acquired,  although  work 
ordered  done  by  one  not  owner  thereof,  p.  200. 

To  same  effect  in  Lowe  v.  Woods,  100  Cal.  412,  38  Am.  St.  Rep.  304, 
but  ruling  aliter  as  to  agister's  lien  where  animals  not  placed  by  owner 
or  one  authorized  by  him;  Lambert  v.  Davis,  116  CaL  294,  where  rule 
affirmed. 

75  Cal.  203-204.    ROBERTS  ▼.  DUNSMUIR. 

Jurisdiction. — ^Resident  Alien  may  sue  another  resident  alien  in  state 
courts  for  tort  committed  elsewhere,  p.  204. 
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To  same  effect  in  Cofrode  v.  Circuit  Judge,  79  Midi.  341,  as  to  suit 
between  nonresidents,  when  parties  appeared.  Note  citations:  Ein- 
gartner  v.  niinois  etc  Co.,  59  Am.  St.  Rep.  870,  on  transitory  actions. 

75  Cal.  205-213.    PATENT  BRICK  CO.  y.  MOORB. 

Provision  for  Liquidated  Damages  is  invalid  unless  inclusion  of  case 
within  statute  is  shown,  p.  209. 

To  same  effect  in  Pacific  etc.  Oo.  v.  Adler,  90  CaL  120;  25  Am.  St.  Rep. 
108,  holding  such  provision  void  under  facts  alleged,  and,  ruling  similar- 
ly, Wilmington  etc.  Co.  v.  CNeil,  98  Cal.  8;  Jack  v.  Sinsheimer,  125  Cal. 
566,  holding  clause  in  lease  invalid  as  being  a  penalty;  Long  Beach  etc. 
Bist.  V.  Dodge,  135  Cal.  405,  on  point  that  plaintiff  must  plead  and  prove 
that  fixing  of  actual  damage  would  be  impracticable  or  extremely  diffi- 
cult; Deuninch  v.  West.  Gal.  Irr.  Co.,  28  Mont.  262,  where  suit  is  brought 
on  contract  for  actual  and  not  liquidated  damages,  defendant  must  plead 
by  answer  and  prove  that  contract  for  stipulated  damages  is  valid  under 
Code  of  CSvil  Procedure,  section  2244. 

Astignmeiit  of  Mechanic'i  Li«ii  will  be  presumed  to  be  in  writing 
when  pleading  silent,  p.  211. 

To  same  effect  in  Mills  v.  Land  Co.»  97  OaL  266»  discossing  assign- 
ability of  right  to  file  Uen. 

Mechanics'  Liens. — ^Materials  mutt  be  furnished  for,  and  used  in  the 
buildings,  p.  211. 

Cited  in  Stimson  Co.  v.  Los  Angeles  ete.  Co.,  141  CaL  32,  noted  under 
Houghton  V.  Blake,  6  CaL  240. 

75  CaL  213-221.    IN  R£  ITBWMAN;  7  Am.  St.  Rep.  146. 

Adopted  Child  may  take  by  inheritance  from  adopting  parent,  p.  219. 

dted  in  Estate  of  Winchester,  140  Cal.  469,  discussing  collateral  in- 
heritance tax;  Sayles  v.  Christie,  187  111.  435,  construing  local  statutes. 
See  notes  to  Morrison  v.  Estate  of  Sessions,  14  Am.  St.  Rep.  510,  and 
Quinn  v.  Quinn,  49  Id.  881,  on  general  subject;  Van  Matre  v.  Sankey,  39 
Id.  223,  on  rights  of  child,  and  p.  217,  on  collateral  attack  on  decree. 

Action  for  Divorce  is  one  in  rem  as  to  status  of  parties  and  custody 
of  their  children,  and  service  may  be  made  by  publication,  p.  219. 

To  same  effect  in  dissenting  opinion,  De  la  Montanya  v.  De  la  Mon- 
tanya,  112  CaL  129;  53  Am.  St.  Rep.  177,  main  opinion  holding  such 
service  insufficient  to  support  judgment  as  to  alimony  or  such  custody; 
but  see  Adams  v.  Adams,  154  Mass.  296,  permitting  child  to  impeach 
divorce  decree.  Note  citations:  Jones  v.  Jones,  19  Am.  St.  Rep.  300; 
Rigney  v.  Rigney,  24  Id.  468,  on  jurisdiction  therein  over  nonresidents; 
Hardy  v.  Beaty,  31  Id.  88,  on  judgments  in  rem  by  publication;  In  re 
James,  37  Id.  66,  and  Harris  v.  Harris,  44  Id.  473,  on  general  subject. 
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Jurisdiction  Depends  on  fact  of  service,  not  on  its  proof,  p.  220. 

To  same  effect  in  Sichler  v.  Look,  93  Cal.  608,  sustaining  allowance  of 
filing  of  copy  of  affidavit  of  service  after  default  judgment  entered; 
Heinlen  v.  Heilbron,  94  Cal.  641,  on  point  that  appellant  may  show 
service  of  notice  of  appeal  by  evidence  other  than  that  in  transcript; 
Herman  v.  Santee,  103  Cal.  523;  42  Am.  St.  Rep.  147,  sustaining  filing  of 
4imended  affidavit  of  service  nunc  pro  tunc  as  of  date  of  judgment,  to 
correct  defects  in  original;  Hellman  v.  Shoulters,  114  Cal.  158,  as  to 
publication  notice  of  intention  on  street  proceedings;  Bank  of  Orland  v. 
Dodson,  127  Cal.  211,  78  Am.  St.  Rep.  44,  sustainiug  jurisdiction  of  court 
to  render  judgment  irrespective  of  form  of  return;  Cunningham  v. 
Spokane  etc.  Co.,  20  Wash.  452,  72  Am.  St.  Rep.  115,  allowing  amendment 
of  the  return;  Leonard  v.  Sparks,  63  Mo.  App.  601,  on  point  that  juris- 
diction is  required  on  proper  service.  Note  citations:  Burr  v.  Seymour, 
19  Am.  St.  Rep.  247,  and  Reinhart  v.  Lugo,  21  Id.  57,  on  amended  affi- 
davit of  service,  and  see  note  to  Furman  v.  Furman,  60  Id.  647. 

Service  by  Publication. — ^Affidavits  and  order  for  publication  are  not 
part  of  judgment  roll,  p.  220. 

To  same  effect  in  La  Fetra  v.  Gleason,  101  Cal.  249,  holding  due  service 
presumed  when  recitals  in  judgment  not  contradicted  by  rest  of  judg- 
ment roll;  People  v.  Thomas,  101  Cal.  573,  holding  validity  of  judgment 
not  affected  by  their  absence;  People  v.  Temple,  103  Cal.  453,  further 
holding  that  these  cannot  be  resorted  to  in  determining  whether  judg- 
ment void  on  face;  Pioneer  etc.  Co.  v.  Maddux,  109  Cal.  640;  50  Am.  St. 
Rep.  72,  on  point  that  Hahn  v.  Kelly  is  not  overruled  on  this  point  as  to 
actions  in  rem;  McHatton  v.  Rhodes,  143  Cal.  281,  holding  making  of 
order  for  publication  presumed  from  recital  in  judgment;  and  see  also 
Amy  V.  Amy,  12  Utah,  314,  327,  as  to  divorce  decree. 

Default  Judgment  is  merely  erroneous  though  prematurely  rendered, 
p.  220. 

Cited  in  May  v.  Hatcher,  130  Cal.  629,  Ex  parte  Howard  etc  Co.,  119 
Ala.  488,  72  Am.  St.  Rep.  930,  holding  judgment  not  void,  for  matters 
occurring  after  service. 

Judge  of  Another  County  will  be  presumed  to  have  acted  on  proper 
request,  p.  221. 

To  same  effect  in  Craig  y.  Somers,  66  N.  J.  L.  627,  construing  local 
statutes. 

Substituted  Judge  has  same  powers  as  judge  who  requested  substi- 
tution, p.  221. 

Cited  in  Gardner  v.  Jones,  126  Cal.  620,  as  to  determination  of  re- 
storation of  prisoner  to  sanity. 

Decree  Takes  Effect  when  signed  and  filed,  although  not  then  entered, 
p.  221. 
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To  same  effect  in  In  re  Cook,  77  Cal.  225;  11  Am.  St.  Rep.  271,  holding 
decree  of  divorce  valid  although  not  entered  until  after  death  of  suc- 
cessful party;  Baker  y.  Brickell,  102  Cal.  623,  further  holding  that  any 
person  interested  in  judgment  may  order  its  entry;  Estate  of  Wood, 
137  Cal.  133,  defining  "rendered  and  made"  in  former  section  61,  Qvil 
Code;  Otto  y.  Long,  144  Cal.  146,  noted  under  Bank  v.  Raynor,  61  Cal. 
147.  Note  citations:  State  y.  Eaton,  39  Am.  St.  Rep.  869,  on  effect  of 
diYorce  decrees. 

MisceUaneous. — Sacramento  Bank  t.  Montgomery. 

75  CaL  222-225.    EMERY  v.  MASON. 

Grab-stake  Contract. — Accounting  will  not  lie  of  property  not  acquired 
during  the  prospecting  tour,  p.  225. 

Cited  in  Prince  y.  Lamb,  128  CaL  128,  as  to  property  not  shown  to 
haye  been  acquired  with  the  grub-stake. 

In  Action  for  Accounting  court  may  itself  take  or  state  the  account,  p. 
225. 
ApproYed  in  Dayis  y.  Hofer,  38  Or.  156,  following  rule. 

75  CaL  225-226.    TOMASINI  ▼.  SUPERIOR  COURT  OF  DEL  NORTE 
COUNTY. 

Certiorari  will  not  Lie  from  order  in  insolvency  when  court  had  juris- 
diction, p.  226. 

To  same  effect  in  Noble  y.  Superior  Court,  109  CaL  527»  as  to  appeal- 
able insolvency  exempting  personal  property. 

75  OaL  226-229.    EX  PARTE  TURNER. 

Habeas  Corpus  cannot  be  used  to  review  judgment  of  conviction  which 
is  erroneous  but  not  Yoid,  p.  227. 

To  same  effect  in  Ez  parte  Stephen,  114  CaL  283,  dismissing  writ  under 
facts. 

75  Cal.  230-233.    REAGAN  y.  FITZGERALD. 

Injunction  against  Judgment  will  not  lie  when  adequate  remedy  by 
motion,  p.  232. 

Cited  in  Rader  y.  Barr,  37  Or.  467,  as  to  injtmction  to  restrain  col- 
lection of  costs  improperly  taxed;  Thompson  y.  Council,  31  Oreg.  237: 
65  Am.  St.  Rep.  821,  denying  injtmction  as  in  main  case  when  such 
motion  denied.  Note  citations:  Little  Rock  eta  Co.  y.  Wells,  54  Am.  St. 
Rep.  248,  on  general  subject. 

75  CaL  237-239.    POWERS  y.  BRALY. 

Summons. — Seryice  of  amended  complaint  is  void  where  no  summons 
already  served,  p.  239. 

Notes  Gal.  Rep.— 229. 
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See  note  to  White  v.  Johnson,  50  Am.  8t.  Rep.  739,  740,  on  general  sub- 
ject. 

Special  Appearance  does  not  waive  service  of  summons,  p.  239. 

To  same  effect  in  Porter  etc.  Go.  v.  Baskin,  43  Fed.  Rep.  325,  where 
illegal  service  made. 

Service  of  Summons. — ^Default  judgment  rendered  on  void  service  was 
reversed  on  appeal,  p.  239. 

See  note  to  Sanford  v.  Edwards,  61  Am.  St.  Rep.  486,  on  general  sub- 
ject. 

75  Cal.  240-246.    WARD  y.  DOUGHERTY;  7  Am.  St.  Rep.  151. 

Delivery  of  Deed  is  presumed  to  have  been  made  at  its  date,  p.  243. 

Cited  in  McOorray  v.  Robinson,  135  OaL  314,  and  McDougall  v.  Mc- 
Dougall,  135  Cal.  319,  holding  presumption  conclusive  unless  contro- 
verted. See  note  to  Lake  Erie  etc  Co.  v.  Whitham,  46  Am.  St.  Rep. 
367.  on  general  subject. 

QnitcUim  by  Execution  PurchAser  before  sheriff's  deed  operates  as  as- 
signment of  certificate  of  purchaser,  p.  244. 

To  same  effect  in  Leonard  v.  Flynn,  80  Os,L  539;  23  Am.  St.  Rep.  502, 
holding  grantee's  title  perfected  by  issuance  of  sheriff's  deed.  Note 
dtationi:    Railroad  Co.  v.  deary,  11  Am.  St.  Rep.  917,  on  judicial  sales. 

75  CkL  245-250.    WINTERHALTER  ▼.  WORKMSITS    GUARANTEE 
FUND  ASSOCIATION. 

Life  Insurance — ^Beneficiary. — ^Designation  of  is  conclusive  except  as  to 
prior  rights  of  creditors,  p.  248. 

Cited  in  Woodmen  of  the  World  v.  Rutledge,  133  Gal.  644,  as  to 
designation  on  change  of  beneficiary. 

Mutual  Benefit  Association. — Executor  may  sue  for  benefit  where 
policy  does  not  nominate,  p.  249. 

See  notes  to  Union  etc.  Assn.  v.  Montgomery,  14  Am.  St.  Rep.  526,  and 
Lake  v.  Association,  52  Id.  578,  on  general  subject. 

75  Cal.  250-253.     QUINLAN  ▼.  NOBLE. 

Easement. — Grantee  of  Land  takes  it  subject  to  any  easement  exist- 
ing thereon,  p.  252. 

To  same  effect  in  Bean  v.  Stoneman,  104  CaL  56,  on  point  that  grantee 
of  water  ditch  must  keep  it  in  repair;  Dixon  v.  Schermeier,  110  CaL  586, 
discussing  severance  of  tenements  by  mortgage  foreclosure.  Note 
citations :  Gregory  ▼.  Bush,  8  Am.  St.  Rep.  803,  on  general  subject. 
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75  Gal.  253-256.    REAGAN  ▼.  JUSTICE'S  COURT. 

Statute  of  Limitations. — ^Agreement  is  presumed  to  be  in  writing  un- 
less otherwise  shown  by  complaint,  p.  256. 

To  same  effect  in  Bradford  etc.  Go.  t.  Joost,  117  Gal.  207,  applying 
rnle  to  answer. 

Certiorari  will  not  Lie  to  review  entry  of  default  judgment  by  justice 
even  if  erroneous  where  court  had  jurisdiction,  p.  256. 

To  same  effect  in  Jones  v.  Justice's  Court,  97  Cal.  525,  but  issuing  writ 
where  trial  had  without  notice  made  mandatory  by  section  850,  Code  of 
Civil  Procedure.  Note  citations:  Wulzen  y.  Board,  40  Am  gt.  Rep. 
86,  on  general  subject. 

75  CaL  256.    ESTATE  OF  SETT. 

Attorney  for  Absent  Heirs. — ^Allowance  of  fee  to  may  be  vmeated,  p. 
8S7. 

Cited  in  Estate  of  Lux,  134  CaL  9,  on  point  that  such  allowance  la 
within  discretion  of  court. 

T5  CbiL  261-265.    DAVIS  ▼.  HEIMBACH. 

Execution  for  Contribution  from  Corareties  under  section  709,  Code  of 
rivil  Procedure,  cannot  be  ordered  without  notice,  p.  264. 

To  same  effect  in  Clark  v.  Austin,  96  OaL  288,  but  holding  statements 
in  main  case  dicta  as  to  time  of  service  of  such  notice.  Distinguished 
in  WilUams  v.  Riehl,  127  Oal.  369,  78  Am.  St.  Rep.  63,  as  to  case  when 
paying  sureties  have  taken  assignment  of  judgment  from  the  plaintiff; 
Northwestern  etc.  Bank  v.  Opera  House,  23  Mont.  9,  discussing  pro- 
cedure under  local  statute. 

75  CkL  265-267.    6WINN  ▼.  HAMILTON. 

Findings  by  Reference  to  Pleadings  are  sufficient  when  pleadings  are 
sufficient,  p.  266. 

To  same  effect  in  Williams  v.  Hall,  79  Gal.  607,  as  to  finding  that  al- 
lefirations  of  complaint  are  true  and  of  answer  untrue;  Gale  v.  Brad- 
bury, 116  Cal.  40,  as  to  similar  agreement. 

Law  of  Case  applies  to  point  arising  in  case,  although  not  necessary 
to  disposition  of  appeal,  p.  266. 

To  same  effect  in  Sharon  v.  Sharon,  79  Cal.  653,  but  holding  rule  not 
applicable  to  decision  on  appeal  from  judgment  as  affecting  appeal  from 
order  denying  new  trial  when  facts  presented;  Porter  v.  Muller,  112 
Cal.  366,  as  to  decision  on  legal  effect  of  agreement.  Note  citations: 
Gould  ▼•  Sternburg,  15  Am.  St.  Rep.  143,  on  general  subject. 
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75  Cal.  268-270.    STRICKLAND  y.  HOLBROOKE. 

Promissory  Note  is  sufficient,  although  amount  expressed  in  figures, 
p.  270.  8ee  notes  to  Chandler  v.  Carey,  8  Am.  St.  Rep.  815,  and  Gay  v. 
Rooke,  21  Id.  436,  on  general  subject. 

75  Cal.  271-277.    BOOTH  y.  HOSKINS. 

Deed  Absolute  is  a  mortgage  when  given  to  seciire  repayment  of  debt, 
o.  275. 

To  same  effect  in  Smith  v.  Smith,  80  Cal.  325,  on  point  that  such  deed 
does  not  pass  title  as  between  parties;  and  on  same  point  Hall  v.  Ar- 
nott,  80  Cal.  352,  further  cited  below,  and  Murdock  v.  Clarke,  90  Cal. 
442,  holding  possession  thereunder  immaterial  to  passing  of  title;  Adair 
V.  Adair,  22  Oreg.  131,  denying  specific  performance  for  conveyance 
against  grantee  under  such  deed. 

Parol  Evidence  is  inadmissible  to  alter  terms  of  contemporaneous 
written  contract,  p.  275. 

See  note  to  Appeal  of  Cornwall  etc  Co.,  11  Am.  St.  Rep.  894^  on 
general  subject. 

Limitation. — ^Mortgage  is  barred  when  the  debt  is  barred,  p.  276. 
Cited  in  Newhall  v.  Sherman,  124  CaL  612,  noted  under  Lord  v.  Morris, 
18  Cal.  482. 

Limitationa.^-Acknowledgment  must  be  in  writing,  p.  276. 

ated  in  Pierce  v.  Merrill,  128  Cal.  476,  holding  finding  insufiicient  to 
establish  acknowledgment. 

Mortgagor's  Action  to  Quiet  Title  from  deed  absolute  in  form,  based 
on  b&r  of  debt,  cannot  be  maintained  unless  he  pays  such  debt,  p.  276. 

To  same  effect  in  De  Cazara  v.  Orena,  80  Cal.  134,  but  holding 
such  judgment  to  be  outside  issuee  in  action;  Hall  v.  Amott,  80  Cal. 
854,  further  holding  right  to  redeem  not  bar  by  bar  of  debt;  and 
on  same  point  De  Walsh  v.  Braman,  160  111.  422;  Benson  v.  Shotwell, 
87  Cal.  60,  on  point  that  vendor  cannot  rescind  contract  by  action 
to  quiet  title  without  offer  to  return  deposit  received  on  price;  Spect 
V.  Spect,  88  Cal.  443,  22  Am.  St.  Rep.  318,  applying  rule  to  eject- 
ment by  mortgagor  against  mortgagee  in  possession;  and  see  Murdock 
V.  Clarke,  90  Cal.  442;  Brandt  v.  Thompson,  91  Cal.  462,  as  to  such 
action  to  quiet  title,  dissenting  opinion  Allen  v.  Allen,  95  Cal.  201, 
on  point  that  right  to  redeem  is  unaffected  by  bar  of  debt;  Zellerbach 
V.  Allenberg,  99  Cal.  69,  applying  rule  to  pledge;  Boyce  v.  Fisk, 
110  Cal.  113,  116,  further  granting  dismissal  of  action  for  failure  to 
make  such  payment;  Farmers'  Loan  etc.  Co.  v.  Denver  etc.  R.  Co., 
126  Fed.  51,  52,  upholding  decree  for  first  mortgage  conditioned  on 
prepayment  to  second  mortgagee  of  taxes  on  property  which  both 
had  paid;  Fields  v.  Danenhower,  65  Ark.  399,  construing  local  acta  as 
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to  redemption  from  foreclosure  sale;  Kingman  y.  Sinclair,  80  Mich. 
430,  20  Am.  St.  Rep.  524,  but  ruling  aliter  when  action  to  redeem 
was  not  brought  by  mortgagor  or  party  in  privy  with  him;  Marshall 
y.  WilliamSi  21  Oreg.  272,  holding  grantor  in  such  conveyance  estopped 
by  facta  from  asserting  it  to  be  mortgage. 

75  OaL  277-282.    BYRlfE  y.  R£ED. 

New  Trial  for  newly  discovered  evidence  should  not  be  granted  when 
result  would  be  the  same,  p.  282. 

Cited  in  St.  Joseph  ete.  Co.  v.  Railway  Co.,  148  Mo.  485,  holding  show- 
ing insufficient. 

75  CbX.  282-284.    SCHUMACHER  v.  CONNOLLY. 

Fraudulent  Conveyance. — ^Evidence  held  not  to  show,  p.  284.  See 
notes  to  Renninger  v.  Spatz,  15  Am.  St.  Rep.  695,  and  Stephens  y. 
Gifford,  21  Id.  876,  on  general  subject. 

75  OO.  284-287.    PHARIS  ▼.  MULBOON. 

Mining  ClainL — ^Resumption  of  Labor  will  prevent  la^e  if  after 
failure  and  before  location  completed  by  another,  p.  287. 

To  same  effect  in  Honaker  v.  Martin,  11  Mont.  94,  but  holding  such 
resumption  insufficient  when  not  prosecuted  with  reasonable  diligence 
until  full  amount  completed;  Justice  etc.  Co.  v.  Barclay,  82  Fed. 
Rep.  560,  holding  no  forfeiture  shown  under  facts.  Fee  v.  Durham,  121 
Fed.  470,  where  locator  commenced  assessment  work  on  December 
26th,  and  employees  continued  until  Saturday,  December  30th,  and 
resumed  work  on  Monday,  January  Ist,  one  locating  on  Sunday  night 
between  12  and  1  o'clock  acquired  no  rights. 

75  CaL  287-290.    DIEMER  ▼.  HERBER. 

Malicious  Prosecution. — ^Probable  Cause  and  absence  of  malice  are 
not  shown  conclusively  by  holding  to  answer  by  committing  magis- 
trate, p.  290. 

Cited  in  HoUiday  v.  Holliday,  123  Cal.  32,  noted  under  Ganea  v.  S. 
P.  R.  R,  Co.,  51  Cal.  140;  Darnell  v.  Sallee,  7  Ind.  App.  684,  and  Louis- 
ville etc.  Co.  V.  Hendricks,  13  Ind.  App.  12,  also  discussing  pleadings 
and  evidence  therein;  Ross  v.  Hixon,  46  Kan.  553,  26  Am.  St.  Rep.  125 
(and  note  loB),  holding  it  merely  prima  facie  evidence  thereof;  and 
Johnston  v.  Meaghr,  14  Utah,  441,  ruling  similarly.  Note  citations: 
Boeger  v.  Langenberg,  10  Am.  St.  Rep.  327,  on  general  subject. 

75  Cal.  290-293.  GERLACH  v.  TERRY.  S.  C.  see  GERLACH  ▼.  TURN- 
ER, 89  Cal.  446,  451. 

Wife's  Estate  is  not  liable  for  expenses  of  last  illness  when  incurred 
by  reputed  husband,  p.  292. 
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To  same  effect  in  In  re  Weringer,  100  OaL  346,  holding  such  charges 
improperly  paid  hy  administrator. 

75  Gal.  293-208.    LSVISTON  ▼.  RTAN. 

Findings  must  be  Against  Party  who  has  burden  of  proof  but  does 
not  sustain  it,  p.  294. 

To  same  effect  in  Kusel  v.  Kusel,  147  Cal.  57,  in  action  by  husband 
for  divorce  for  desertion,  finding  as  to  subsequent  action  by  wife  for 
maintenance,  does  not  dispense  with  finding  as  to  desertion;  Connolly 
V.  Hingley,  82  Cal.  643,  as  to  equitable  defense;  Monterey  v.  Gushing, 
83  Gal.  510,  as  to  value  of  land  in  condemnation  proceedings;  Himmel- 
man  y.  Henry,  84  Cal.  105,  on  point  that  court  will  not  reverse 
judgment  for  want  of  finding  where  record  shows  no  evidence  thereon. 

Patent  to  Public  Lands  is  prima  facie  valid  when  not  void  on  face, 
p.  297. 

Cited  in  Hooper  v.  Young,  140  Cal.  279,  noted  under  Collins  v.  Bart- 
lett,  44  Cal.  383;  Railroad  Co.  v.  Purcell,  77  Gal.  70,  further  holding 
issuance  presumptive  evidence  of  fulfilment  of  all  preliminary  condi- 
tions; Hebbron  v.  Graves,  78  Cal.  381,  and  Richards  v.  GriflBth,  57 
Kan.  238,  further  holding  burden  to  show  invalidity  to  be  on  person 
attacking  it;  Zumwalt  v.  Dickey,  92  Gal.  158,  on  point  that  attack 
cannot  be  made  by  mere  trespasser.  Note  citations:  Chicago  etc.  Co. 
V.  Oliver,  7  Am.  St.  Rep.  146,  and  Gale  y.  Best,  12  Id.  49,  on  general 
subject. 

75  C^l.  298-301.    PEEK  v.  PEEK. 

Appellant's  Failure  to  File  Briefs  justifies  afiirmanoe  without  exami- 
nation of  record,  p.  299. 

To  same  effect  in  Drexler  y.  Tobacco  Co.,  78  Gal.  625,  afiSjrming 
judgment. 

75  Cal.  301-306.    PEOPLE  v.  GRUNDELL. 

Criminal  Law — ^Reporters'  Notes. — Provision  as  to  time  of  filing 
transcript  is  directory,  p.  303. 

Cited  in  People  v.  Eslabe,  127  Cal.  244,  as  to  filing  of  notes  under 
section  867,  Penal  Code;  People  v.  Buckley,  143  Cal.  381,  382,  383,  ana 
People  V.  Lewandowski,  143  Cal.  578,  construing  sections  867,  869,  Penal 
Code. 

Appeal. — ^Brror  must  be  shown  affirmatively  by  appellant,  p.  304. 

To  same  effect  in  O'Callaghan  v.  Bode,  84  Cal.  498,  as  to  in- 
sufficiency of  evidence  to  prove  appointment  of  guardian;  People  v. 
Borcn.  139  Cal.  212,  holding  continuances  in  criminal  case  presumed 
had  with  defendant's  consent  when  record  is  silent. 
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Evidence  of  Accomplice. — Corroboration  held  sufficiently  shown  by 
facts,  p.  305. 

Cited  in  People  y.  Sternberg,  111  Cal.  6,  ruling  similarly  under  facts; 
State  V.  Qilder,  23  Mont.  520,  so  ruling  in  murder  case. 

76  Gal.  308-316.     OTTO  v.  JOURNEYMEN  TAILORS'  ETC.  UNION; 
7  Am.  St.  Rep.  156;    (cited  in  20  Ind.  App.  659). 

Unincorporated  Societies  are  subject,  as  far  as  applicable,  to  rules 
applying  to  incorporated  bodies  of  same  character,  p.  313. 

To  same  ciTect  in  Hogan  v.  League,  99  Cal.  257,  on  point  that  articles 
of  association  are  to  be  regarded  as  equivalent  to  corporate  charter; 
Huston  V.  Reutlinger,  91  Ky.  338,  34  Am.  St.  Rep.  228  (and  note,  232), 
granting  injunction  against  enforcement  of  improper  by-law;  Industrial 
etc.  Co.  V.  Green,  17  R.  I.  588,  but  not  deciding  as  to  status  of  such 
bodies;  Screwmen's  etc.  Assn.  v.  Benson,  76  Tex.  554,  on  point  that 
mandamus  will  lie  to  compel  restoration  of  member  improperly  expelled. 
Note  citations  of  note;  Northwestern  etc.  Assn.  v.  Jones,  35  Am.  St. 
Rep.  814,  on  benefit  societies,  American  etc.  Co.  v.  Chicago  etc.  Ex- 
change, 36  Id.  401,  on  right  to  membership;  Liederkranz  etc.  Society  v. 
Verein,  43  Id.  800,  and  Ryan  v.  Cudahy,  48  Id.  316,  on  property  rights 
of   members. 

Unincorporated  Society. — ^Members  can  be  expelled  only  for  causes 
specified  in  its  regulations,   p.   314. 

Cited  in  Grand  Grove  etc.  v.  Garabaldi  Grove,  130  Cal.  120,  121,  apply- 
ing rule  to  expulsion  of  subordinate  body  by  grand  lodge. 

Regulations  of  Unincorporated  Societies  govern  rights  of  members 
and  action  thereunder  is  final  when  properly  taken,  p.  314,  316. 

To  same  effect  in  Levy  v.  Lodge,  110  Cal.  307,  denying  right  of  action 
for  such  benefits  where  such  regulations  provide  remedy;  Von  Arx  v. 
Verein,  113  Cal.  379,  382,  but  setting  aside  expulsion,  when  no  by-laws 
exist  on  subject,  and  hearing  thereon  was  unfair  to  member;  Connelly 
V.  Masonic  etc.  Assn.,  68  Conn.  557,  18  Am.  St.  Rep.  300  (and  note, 
301),  as  to  decision  of  superior  officer  setting  aside  expulsion;  Fischer 
V.  Fischer,  99  Tenn.  635,  as  to  law  permitting  change  of  beneficiary. 
Note  citations:  Commonwealth  v.  Union  League,  20  Am.  St.  Rep.  885, 
Board  v.  Nelson,  53  Id.  319,  Robinson  v.  Lodge,  59  Id.  198,  199,  201, 
208,  Keames  v.  Howley  68  Am.  St.  Rep.  856-859  and  Weiss  v.  Musical 
etc.  Union,  69  Am.  St.  Rep.  827,  on  control  by  courts  of  such  bodies. 

75  Cal.  319-322.    BAUGHMAN  v.  REED;  7  Am.  St.  Rep.  170. 

Crop  Lease  renders  parties  thereto  tenants  in  common  of  crop,  p. 
32L 

Cited  in  Rohrer  v.  Babcock,  126  Cal.  225,  further  holding  division 
properly  made.    See  note  14  Am.  St.  Rep.  19. 
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75  Cal.  323-325.    PEOPLE  ▼.  SNTDER. 
Rape. — ^Eyidence  of  administration  of  narcotic  is  admissible,  p.  324. 

Qted  in  People  y.  Jailles,  146  Gal.  304,  upholding  sufficiency  of  in- 
formation for  rape  charging  in  one  count  offense  by  force  and  violenca, 
without  stating  age,  and  in  second  simply  alleging  sexual  intercourse 
with  female  being  tmder  age  of  sixteen  years;  People  t.  Vann,  129 
Gal.  121,  admitting  such  eyidence. 

Rape. — ^Eyidence  is  admissible  of  fact  of  complaint  by  prosecutrix 
shortly  after  occurrence,  p.  325. 

To  same  effect  in  People  y.  Barney,  114  Gal.  556,  further  holding 
as  to  admissibility  of  other  eyidence  in  such  matter;  People  y.  Wilmot, 
139  Gal.  105,  noted  under  People  y.  Mayes,  66  Gal.  597;  State  y.  Peres, 
27  Mont.  363,  where  child  was  raped  on  Friday  and  she  made  no 
disclosures  until  following  Wednesday,  when  she  told  her  teacher  and 
did  not  tell  her  step-mother  because  she  was  not  on  good  terms, 
prosecutrix's  delay  in  telling  not  ground  for  excluding  statement.  Note 
citations;  Barnes  y.  State,  16  Am.  St.  Bep.  50,  on  general  subject. 

75  Gal.  329-332.    IN  RE  GIBSON. 

WilL-— Bequest  to  Charitable  Corporation  will  be  carried  ont,  al- 
though it  is  miscalled  in  will,  p.  331. 

To  same  effect  in  Missionary  Society  y.  Mead,  131  IlL  374,  oonstruing 
yarious  bequests. 

75  GaL   332-337.    STOCKTON  BTJILBING  AND  LOAN  ASSOCIATION 
y.  CHALMERS;  7  Am.  St.  Rep.  173. 

Judgment  Binds  Parties  only  in  capacity  in  which  sued,  p.  334. 

Gited  in  Wood  y.  Gurran,  99  GaL  141,  holding  personal  judgment 
not  binding  on  same  person  as  administratrix;  but  cf.  Braswell  y. 
Hicks,  106  Ga.  792.  To  same  effect  in  Sonnenberg  y.  Steinbach,  9  S. 
Dak.  519,  62  Am.  St.  Rep.  886,  holding  trustee  not  bound  as  such. 
Note  citations:  Bensimer  y.  Fell,  29  Am.  St.  Rep.  792,  and  Bamka  y. 
Railroad  Go.,  52  Id.  620,  on  general  subject. 

Foreclosure  of  Homestead  Mortgage  will  not  bind  wife  when  not 
party  thereto,  p.   334. 

To  same  effect  in  Watts  y.  Gallagher,  97  GaL  51,  as  to  declaratioii 
by  husband  on  separate  property  after  mortgage  thereof;  Hearfield 
y.  Bridge,  67  Fed.  Rep.  335,  but  holding  widow  of  deceased  mortgagor 
not  necessary  co-defendant  with  his  administrator.  Note  citations: 
Brackett  y.  Banegas,  58  Am.  St.  Rep.  169,  on  general  subject. 

75  GaL  337-342.    PRICE  y.  SINON.    7  Am.  St.  Rep.  177. 

Deed  by  Cotenant  of  whole  of  property  to  one  in  adverse  poesessiou 
does  not  make  latter  cotenant  with  other  owners,  p.  339. 
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To  same  effect  in  King  y.  Garmichael,  136  Ind.  27,  43  Am.  St.  Rep.  308, 
sustaining  such  grantee's  adverse  possession.  Note  citations:  Oglesby 
Y.  Hollister,  9  Am.  St.  Rep.  183,  on  general  subject. 

Adverse  Possession. — ^Payment  of  taxes  by  claimant  is  admissible  as 
evidence  thereof,  p.  341. 

See  notes  to  Borden  v.  Clow,  37  Am.  St.  Rep.  617,  Normant  v.  Eureka 
Co.,  39  Id.  54,  and  Nelson  v.  Davidson,  52  Id.  343,  on  general  subject. 

75  Cal.  342-346.    SIMPSON  ▼.  APPLE6ATE. 

Tenant  at  Will  includes  vendee  retaining  possession  after  rescis- 
sion of  contract,  p.  345. 

To  same  effect  in  Pomeroy  ▼.  Bell,  118  GaL  638,  denying  vendee's 
right  to  remove  fixtures  after  rescission. 

Notice  to  Quit  is  not  necessary  when  relationship  of  tenant  dis- 
claimed, p.  345. 

To  same  effect  in  Von  Glahn  ▼.  Brennan,  81  Gal.  264,  where  landlord's 
ownership  denied,  and  McCarthy  v.  Brown,  113  Cal.  20;  Goates  v. 
Cleaves,  92  Gal.  430,  as  to  similar  disclaimer  by  vendee  in  possession, 
who  has  agreed  to  pay  interest  as  rent;  Daggett  v.  Gray,  110  GaL  172, 
applying  rule  to  lack  on  demand  by  bailor  when  bailee  asserts  owner- 
ship of  bailment. 

Transcript  on  Appeal  should  be  entitled  as  in  original  action,  p. 
345. 

To  same  effect  in  Williams  ▼.  Hall,  79  GaL  607. 

75  GaL  349-356.    LOWSIE  ▼.  SALZ. 

Wareboase  Receipt  authorizes  delivery  of  goods  to  person  for  whose 
account  they  are  stored,  p.  354. 

Gted  in  Sinsheimer  v.  Whitely,  111  GaL  380,  52  Am.  St.  Rep.  193, 
as  example  of  form  of  such  receipt  and  construction  of  implied  terms. 

75  C^L  356-360.    BURKE  v.  KOCH. 

Judgment  in  Claim  and  Delivery  need  not  be  in  alternative  when 
part  of  property  not  returnable,  p.  358. 

To  same  effect  in  Claudius  v.  Aguirre,  89  GaL  505,  as  to  judgment 
for  delivery  alone  when  plaintiff  had  obtained  possession  before  judg- 
ment; Faulkner  v.  First  Nat.  Bank,  130  GaL  266,  and  Erreca  v.  Meyer, 
142  GaL  311,  noted  under  Brown  v.  Johnson,  45  Gal.  76;  Hanchett  v. 
Humphreys,  84  Fed.  Rep.  863,  but  ruling  alitor  when  delivery  possible. 
Note  citations:  Etchepare  v.  Aguirre,  25  Am.  St.  Rep.  186,  on  general 
subject. 
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75  Cal.  364-371.    PARKE  y.  FRANK. 

Amount  of  Damages  for  breach  of  contract  must  be  left  to  jniy, 
p.   369. 

To  same  effect  in  Norddeutschen  etc.  ▼.  Bertheau,  79  CaL  499,  holding 
instruction  erroneous  on  subject. 

76  Cal.  371-372.    QUAN  CHICK  ▼.  COFFEY. 

Certiorari  does  not  lie  to  review  action  of  Superior  Judge,  acting  as 
magistrate  in  issuing  search-warrant  after  he  has  returned  all  papers 
and  proceedings  to  proper  superior  court,  p.  372. 

Approved  in  Matter  of  De  Lucca,  146  Cal.  113,  arguendo^ 

76  Cal.  376-378.    BARNEY  v.  YIGOUREAinL 

Proof  of  Service  of  Summons. — ^Default  judgment  may  be  set  aside 
on  motion  when  proof  defective,  p.  378. 

To  same  effect  in  Layton  v.  Trapp,  20  Mont.  456,  holding  proof 
insufficient  under  local  statutes.  Note  citations:  Sanford  y.  Edwards, 
61  Am.  St.  Rep.  486,  on  defects  in  service. 

75  Cal.  383-388.     PEOPLE  v.  MEYER. 

Larceny  implies  change  of  possession  from  owner  to  thief,  p.  384. 
See  notes  to  People  ▼.  Hanselman,  9  Am.  St.  Rep.  242,  on  general 
subject. 

Defendant  Testifying  in  Own  Behalf  may  be  cross-examined  as  to 
prior  conviction  of  felony  or  any  matter  tending  to  descredit  him,  p. 
386. 

To  same  effect  in  People  v.  Arnold,  116  Cal.  687,  and  State  v.  Black, 
15  Mont.  149,  as  to  such  conviction;  but  see,  contra,  as  to  discrediting 
facts,  dissenting  opinion  People  v.  Rozelle,  78  Cal.  94,  following  like 
opinion  in  main  case;  dissenting  opinion  in  People  v.  Dole,  122  Cal. 
497,  also  following  such  opinion;  People  v.  Arlington,  123  Cal.  357, 
noted  imder  People  v.  Chin  Mook,  51  Cal.  597;  People  v.  Hite,  8  Utah, 
475,  on  point  that  such  witness  cannot  be  contradicted  as  to  irrelevant 
matters  so  brought  out. 

75  Cal.  388-406.    PEOPLE  v.  SAN  FRANCISCO. 

Patent  to  Mexican  Grant  is  conclusive  as  to  extent  of  rights  of 
claimant    under   it,    p.    394. 

To  same  effect  in  De  Guyer  v.  Banning,  91  Cal.  402,  holding  approved 
survey  to  control  decree  of  confirmation,  and  see  S.  C.  167  U.  S.  743; 
and  on  same  point  Valentine  v.  Sloss,  103  Cal.  220,  as  to  inclusion  of 
tide  lands  in  patent.  Note  citation:  Chicago  etc.  Co.  v.  Oliver,  7  Am. 
St.  Rep.  146,  on  general  subject. 
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Mezicmn  Grant. — ^Patent  of  Pueblo  Lands  is  conclusive  as  to  right 
of  patentee  to  lands  below  high  water  mark,  when  included  in  survey, 
p.  403. 

Overruled  in  United  etc.  Assn.  v.  Knight,  85  Cal.  462-468,  476,  483 
(but  see  dissenting  opinion  473,  474),  refusing  to  follow  main  case  on 
principle  of  stare  decisis,  but  in  turn  overruled  in  S.  C.  142  U.  S. 
204. 

75  Cal.  407-411.  PEOPLE  y.  BENTLEY.    S.  C.  77  Cal.  0;   11  Am.  St. 
Rep.  227. 

Evidence  of  acts  of  alleged  oo-oonspirator  tending  to  show  under- 
standing between  parties  as  to  deed  is  admissible  to  prove  conspiracy 
as  part  of  res  gestae,  p.  409. 

To  same  effect  in  People  v.  Dixon,  94  Cal.  257,  admitting  statement 
of  oo-oonspirator  when  evidence  of  conspiracy  was  sufficient  to  go  to 
jury;  People  v.  Rodley,  131  Cal.  263,  holding  certain  evidence  compe- 
tent. Note  citations:  Moses  v.  State,  16  Am.  St.  Rep.  23,  on  res 
gestae. 

Information  for  Assault  to  Murder  will  support  conviction  for  assault 
with  deadly  weapon,  p.  410. 

To  same  effect  in  People  v.  Gordon,  99  Cal.  229,  further  holding  such 
conviction  to  operate  as  acquittal  of  offense  charged. 

75  CaL  411-412.    PEOPLE  v.  COLLINS. 

Continuance  of  Trial  is  discretionary  with  trial  court,  p.  412. 

To  same  effect  in  Baumberger  v.  Arff,  96  Cal.  262,  sustaining  denial 
thereof  for  other  engagement  of  attorney,  imless  on  terms. 

Error  in  Admitting  Evidence  is  not  reversible  error  when  party  not 
prejudiced,  p.  412. 

Cited  in  People  v.  Glaze,  139  Oal.  162,  noted  under  People  v.  Brother- 
ton,  47  Cal.  404;  Gardner  v.  Gardner,  23  Nev.  213,  where  findings  not 
based  thereon.  Note  citations:  Dillingham  v.  Russell,  15  Am.  St. 
Rep.  762,  on  general  subject. 

76  Cal.  415-418.    PEOPLE  ▼.  YEATON. 

Defendant  Testifying  in  Own  Behalf  cannot  be  cross-examined  as  to 
alleged  confessions,  not  brought  out  on  direct,  p.  417. 

To  same  effect  in  dissenting  opinion  in  State  v.  Duncan,  7  Wash.  344, 
38  Am.  St.  Rep.  894,  discussing  cross-examination  ai  to  his  flight  after 
crime. 

Confessions  are  inadmissible  unless  shown  to  have  been  voluntary, 
p.  417.  See  notes  to  Ellis  v.  State,  7  Am.  St.  Rep.  637,  and  Baker  v. 
State,  8  Id.  431,  on  general  subject. 
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Appointment  of  Elisor. — Statutes  in  relation  thereto  should  be  fol- 
lowed as  closely  as  possible,  p.  418. 

To  same  effect  in  People  v.  Irwin,  77  CaL  499,  but  not  ruling  upon 
regularity  of  such  appointment. 

75  Cal.  419-422.    IN  R£  BXTLLOCK. 

Appealability  of  Probate  Order  depends  upon  what  it  purports  to  de- 
termine, p.  421. 

See  note  to  Davie  ▼.  Davie,  20  Am.  St.  Rep.  173,  on  general  subject. 

Probate  Account.— Court  cannot  settle  account  not  yet  filed,  p.  421. 

Cited  in  Kelly  v.  Second  Judicial  District  Court,  25  Mont.  38,  denymg 
right  to  compel  payment  of  attorney's  fees  not  yet  stated  in  account. 

75  Cal.  422-425.    MALOITBY  t.  REFER;  7  Am.  St.  Rep.  180. 

Homestead  ii  Invalid  as  to  part  of  premises  not  resided  upon  and 
separate  from  such  residence  property,  p.  424. 

To  same  effect  in  In  re  Allen,  78  CaL  295,  as  to  insolvency  home- 
stead, when  one  of  two  lots  set  aside  were  used  principally  for  business 
purposes;  Lubbock  v.  McMann,  82  Cal.  229,  16  Am.  St.  Rep.  110  (cited 
in  In  re  Ligget,  117  Cal.  354,  59  Am.  St.  Rep.  192,  and  see  note,  193), 
but  holding  proper  homestead  not  affected,  except  as  to  excess  in  value, 
by  subsequent  addition  of  second  house  to  property;  and,  ruling  similar- 
ly, Heathman  v.  Holmes,  94  Cal.  296,  when  addition  made  to  residence 
and  greater  part  of  building  then  leased  for  hotel  purposes.  Dis- 
tinguished in  In  re  Lahiff,  86  Cal.  153,  granting  probate  homestead 
under  facts.  Note  citations:  Arendt  v.  Mace,  9  Am.  St.  Rep.  209  (un- 
der name  Heilbron  v.  Fowler  etc.  Co.),  and  Brandies  v.  Perry,  63  Id.  167, 
on  general  subject.  Distinguished  in  Estate  of  Levy,  141  Cal.  661, 
noted  under  Tieman  v.  Creditors,  62  Cal.  286. 

75  CaL  426-434.  HEILBRON  v.  FOWLER  SWITCH  CANAL  CO. 
7  Am.  St.  Rep.  183;  note,  189;  and  see  HEILBRON  v.  DITCH  CO., 
76  Cal.  10,  and  HEILBRON  v.  CANAL  CO.,  76  Oil.  15. 

Riparian  Owner  can  enjoin  unlawful  diversion  of  water,  p.  431. 

To  same  effect  in  Churchill  v.  Lauer,  84  Cal.  236,  sustaining  com- 
plaint; Gehlen  v.  Knorr,  101  Iowa,  705,  63  Am.  St.  Rep.  418,  but  allow- 
ing riparian  owner  to  construct  ponds  or  reservoirs  for  reasonable  use. 
Cited  in  Southern  Cal.  Inv.  Co.  v.  Wilshire,  144  Cal.  73,  noted  under 
Moore  v.  Qear  Lake  Water  Works,  68  Cal.  146;  California  etc.  Co.  v. 
Enterprise  etc.  Co.,  127  Fed.  742,  following  rule.  Note  citations:  Fergu- 
son V.  Firmenich  etc.  Co.,  14  Am.  St.  Rep.  324,  Koopman  v.  Blo<lgett» 
14  Id.  633,  Atchison  etc  Co.  v.  Long,  26  Id.  167;  Clark  v.  Railroad  Co, 
27  Id.  715,  and  Raymond  v.  Wimsette,  33  Id.  616,  on  general  subject 
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Also  cited  in  note,  9  Am.  St.  Rep.  209,  by  mistake  for  Maloney  y. 
Refer,  supra.    Note  citation:  Gillis  v.  Chase,  68  Am.  St.  Rep.  646. 

Findings  Must  be  Against  Party  who  has  burden  of  proof,  but  does  not 
sustain  it,  p.  429. 

Cited  in  Dieterle  v.  Bekin,  143  CaL  688,  applying  rule  in  action  against 
warehouseman. 

75  Cal.  434-443.    CUMMINGS  ▼.  CUMMIN6S. 

Variance. — ^Judgment  cannot  be  granted  under  prayer  for  general 
relief  beyond  facts  as  alleged,  p.  442. 

To  same  effect  in  Noonan  v.  Nunan,  76  Cal.  49,  holding  relief  as 
cotenant  not  warranted  under  complaint  based  on  alleged  copartnership. 
Ellis  V.  Rademacher,  125  Cal.  558,  noted  imder  Hicks  v.  Murray,  43 
Cal.  522;  Kent  v.  San  Francisco  Sav.  Union,  130  CaL  406,  noted  under 
Gimrny  t.  Gimmy,  22  Cal.  633. 

75  Cal.  443-451.    RECLAMATION  DISTRICT  ▼.  WILCOX. 

Reclamation  Diatricta — Asseiimftnt. — ^Description  of  property  held  suf- 
ficient, p.  450. 

Cited  in  Reclamation  Dist.  ▼.  McCuUah,  124  GaL  19%,  ruling  similarly 
in  construing  section  3461,  Political  Code. 

75  Cal.  462-459.    DAVIS  ▼.  COUNTY  OF  YUBU. 

Mnnicipal  Bonds. — ^Interest  is  due  on  coupon  of  bonds  of  county  from 
date  of  presentation  for  payment,  p.  453. 

Distinguished,  disallowing  interest  imder  bonds  respectively  in  stilt, 
in  concurring  opinion  Bates  y.  Gerber,  82  CaL  555,  Davis  y.  Sacramento, 
82  Cal.  563  (as  to  which  see  Kendall  v.  Porter,  120  OaL  119,  dissenting 
opinion),  and  stated  in  Hopkins  v.  Contra  Costa,  106  CaL  573,  to  have 
been  overruled  by  Sawyer  ▼.  Colgan,  102  CaL  283,  when  distinguished,  p. 
293. 

75  CaL  459-464.    ANDRADE  ▼.  SUPERIOR  COURT. 

Probate  Court  cannot  settle  accounts  of  surviving  partner,  p.  462. 

To  same  effect  in  Krueger  v.  Speith,  8  Mont.  489,  discussing  status 
of  such  partner.  Approved  in  Wilson  v.  Meyer,  23  Utah,  537,  where 
probate  court  ordered  executor  to  sell  personal  property  of  deceased 
partner  in  possession  of  survivor  aud  constituting  assets  of  firm,  it 
was  not  error  to  refuse  to  confirm  sale. 

75  CaL  4^-496.    MITCHELL  ▼.  AMADOR  ETC.  CO. 

Appropriation  of  Water  depends  upon  effectual  prosecution  of  work, 
p.  482. 
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To  same  effect  in  Hewitt  v.  Story,  64  Fed.  Rep.  616,  but  holding 
abandonment  shown  under  facts;  and  Union  etc.  Go.  v.  Dangberg,  81 
Fed.  Rep.  95,  citing  main  case  also,  p.  106,  on  point  that  prior  appropri- 
ators  cannot  prejudice  subsequently  acquired  rights  to  waste  waters. 
Note  citations:  Nevada  etc.  Go.  v.  Bennett,  60  Am.  St.  Rep.  810,  on 
general  subject. 

Mortgagee  may  recover  for  waste  on  property  where  his  security  is 
injured,  p.  487. 

Cited  in  Hubinger  v.  Gent.  Tr.  Co.,  94  Fed.  790,  sustaining  action 
at  law  for  injury  to  the  property. 

Water  Rights. — ^Ejectment  will  lie  for  water  ditch  and  rights  ocm- 
nected  therewith,  p.  494. 

To  same  effect  in  Integral  etc  Go.  v.  Altoona  etc  Co.,  76  Fed.  Rep. 
384,  as  to  similar  action. 

76  Gal.  496-601.     M06K  v.  PSTSRSOH. 

Appeal  from  Judgment  for  insufficiency  of  evidence  must  be  taken 
within  sixty  days,  p.  497. 

To  same  effect  in  dissenting  opinion  in  Watson  v.  Mayberry,  16 
Utah,  279,  discussing  local  statutes. 

Insolvency  Assignment  does  not  pass  exempt  property,  p.  498.  See 
note  to  McGuUoh  v.  Price,  43  Am.  St.  Rep.  641,  on  general  subject. 

Insolvency. — ^Validity  of  Assignment  cannot  be  collaterally  attacked 
for  defects  of  petition,  p.  498. 

To  same  effect  in  Pope  v.  Kirchner,  77  GaL  165,  as  to  such  attack 
on  decree  of  discharge  when  no  essential  averments  omitted;  Cited  in 
Farnsworth  v.  Sutro,  136  Gal.  244,  noted  under  Luhrs  v.  Kelly,  67 
Gal.  289. 

Fraudulent  Conveyance. — Evidence  of  assignor  as  to  absence  of  fraud- 
ulent intent  is  not  conclusive  on  court,  p.  601. 

To  same  effect  in  McLennan  v.  Bank,  87  Gal.  674,  and  Mattock  v. 
Goughnour,  11  Mont.  273,  on  point  that  positive  testimony  is  not  con- 
diisive  when  self -contradictory  or  inherently  impossible;  In  re  Blythe, 
110  Cal.  236,  sustaining  finding  as  against  positive  testimony  when 
of  "slight  and  flimsy  character." 

75  Gal.  502-606.    SCHWARTZ  v.  WILSON. 

Municipal  Indebtedness  incurred  during  certain  fiscal  year  for  sup- 
plies cannot  be  paid  out  of  income  or  revenue  of  future  year,  p.  505. 

To  same  effect  in  Higgins  v.  San  Diego,  131  Cal.  298,  noted  under 
San  Francisco  Gas  Go.  v.  Brickwedel,  62  Gal.  641;  Theiss  v.  Hunter,  4 
Idaho,  794,  following  rule;  McGowan  v.  Ford,  107  GaL  186,  as  to  repairs 
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on  courthouse,  and  holding  illegal  the  attempt  of  supervisors  to  carry 
over  such  indebtedness;  and  in  Lewis  v.  Widber,  99  Cal.  413,  414,  Smith 
V.  Broderick,  107  Cal.  648,  48  Am.  St.  Rep.  170,  Weaver  v.  San  Francisco, 
111  Cal.  322,  Bradford  v.  San  Francisco,  112  C^l.  547,  Higgins  v.  Water 
Co.,  118  Cal.  636,  and  see  Mason  v.  Purdy,  11  Wash.  600;  cited  under 
Shaw  Y.  Statler,  74  Cal.  258.  Note  citations:  Beard  y.  Hopkinsville,  44 
Am.  St.  Rep.  236,  on  general  subject. 

75  Cal.  508-509.    SIMMONS  v.  OULLAHAN. 

Accord  and  Satisfaction  is  not  established  unless  eaoh  element  proved, 
p.   609. 

To  same  effect  in  Dellapiazza  v.  Foley,  112  CaL  386,  holding  accept- 
ance of  note  not  so  to  operate  under  facts. 

76  CaL  609-513.    ZSIMER  y.  ANTISBLL. 

Statute  of  Frauds. — Real  Estate  Broker  cannot  recover  oommissions 
without  written  contract  of  employment,  p.  611. 

To  same  effect  in  Toomy  y.  Dumphy,  86  Cal.  641,  643,  but  holding 
authorization  sufficient,  and  see  Shanklin  y.  Hall,  100  Cal.  29,  ruling 
similarly,  but  dting  main  case  (from  p.  612)  as  to  duty  of  broker; 
McGreary  v.  Satchwell,  129  CaL  390,  noted  under  McCarthy  v.  Loupe, 
62  CaL  300. 

Real  Estate  Broker  earns  commissions  when  minds  of  buyer  and 
seller  meet  as  to  sale  and  its  price  and  terms,  p.  512. 

To  same  effect  in  Roper  y.  John  Rosenfeld's  Sons,  146  Cal.  677,  679, 
broker  is  not  entitled  to  commission  where  he  finds  purchaser  a  day 
after  time  Umited;  Shanklin  v.  Hall,  100  Cal.  29,  cited  above;  Ayres  v. 
Thomas,  116  CaL  144,  holding  instructions  erroneous  as  to  solicitor's 
right  to  commissions;  Scott  y.  Clark,  3  S.  Dak.  491,  sustaining  recovery, 
aknough  owner  actually  consummated  sale.  See,  also.  Carpenter  v. 
Railway  Co.,  7  S.  Dak.  587,  discussing  sufficiency  of  accord.  Note 
citations:    Ward  v.  Cobb,  12  Am.  St.  Rep.  690,  on  general  subject. 

75  Cal.  613-518.    METROPOLITAN  LOAN  ASSOCIATION  y.  ESCHE. 

Contract  will  not  be  Reformed  because  of  omission  when  party's 
failure  to  read  before  execution  was  not  caused  through  special  re- 
lation of  trust  or  confidence,  p.  618. 

To  same  effect  in  Wenzel  v.  Shulz,  78  Cal.  225,  conversely,  where 
failure  to  read  was  caused  by  fake  statements  made  to  that  end;  Wilson 
V.  Moriarity,  88  Cal.  213,  but  granting  reformation  of  lease  when 
lessor's  mistake  as  to  contents  was  known  or  suspected  by  lessee;  Crane 
V.  McCormick,  92  Cal.  181,  holding  no  mutual  mistake  shown  in  con- 
tract of  employment  of  broker;  Placer  Co.  Bank  y.  Freeman,  126  Cal. 
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95,  and  Meyer  v.  Haas,  126  Cal.  564,  noted  under  Hawkins  v.  Hawkins, 
50  Cal.  558.  Note  citations:  Hecht  v.  Batcheller,  9  Am.  St.  Rep.  712, 
and  Smith  v.  Smith,  30  Id.  621,  on  relief  from  mistake;  WilUams  v. 
Hamilton,  65  Id.  501,  on  reformation. 

75  Cal.  519-523.    WALSH  y.  McKEEN. 

Amendment  to  Complaint  held  properly  allowed,  p.  521. 

Cited  in  Frost  v.  Witter,  132  Cal.  424,  84  Am.  St.  Rep.  66,  noted  under 
Lestrade  v.  Earth,  17  Cal.  288. 

Pleading — Relief. — Court  may  grant  any  relief  consistent  with  com- 
plaint, when  answer  is  filed,  p.  521. 

Cited  in  Angus  y.  Crayen,  132  Cal.  698,  noted  under  Rollins  y.  Forbes, 
10  Cal.  299. 

75  Cal.  523-524.    IN  RB  FISHES. 

Probate  Appeal  from  decree  of  distribution  must  be  taken  within 
sixty  days  from  entry,  p.  524. 

To  same  effect  in  In  re  Backus,  95  CaL  672,  as  to  order  refusing 
probate;  In  re  Heldt,  98  Cal.  553,  as  to  order  appointing  administrator. 

75  (M.  525-634.     BRISON  v.  BRISON.     7  Am.  St.  Rep.  189;     8.  G 
90  Cal.  323,  326,  330. 

Statute  of  Frauds  does  not  apply  to  constructiye  trusts,  p.  626. 

To  same  effect  in  De  Mallagh  y.  Be  Mallagh,  77  CaL  128,  as  to 
acquisition  by  agent  of  principars  property;  Broder  y.  Conklin,  77 
Cal.  338,  as  to  purchase  by  attorney  of  property  to  be  held  for  clients; 
Larmon  y.  Knight,  140  HI.  237,  33  Am.  St.  Rep.  233  (and  note),  as  to 
conyeyance  by  wife  to  husband  under  promise  to  convey  to  children; 
and  see  Brock  v.  Brock,  90  Ala.  94,  as  to  same  relation;  but  see 
Haussman  y.  Bumham,  59  Conn.  143-145,  holding  no  fraud  shown; 
Moore  y.  Campbell,  102  Ala.  450,  holding  statute  applicable  to  express 
trusts;  Williams  y.  Wager,  64  Vt.  333,  applying  rule  to  resulting 
trusts;  Rozell  y.  Vansyckle,  11  Wash.  84,  as  to  conveyance  under  parol 
promise  to  hold  in  trust  for  grantor.  Note  citations:  Moore  y.  Jordan, 
7  Am.  St.  Rep.  645,  Bork  y.  Martin,  28  Id.  574,  Cutler  y.  Babcock,  29 
Id.  891,  and  Bowler  y.  Curler,  37  Id.  504,  on  general  subject. 

Actual  Fraud  comprises  promise  made  without  any  intention  of  per- 
forming it,  p.  527. 

To  same  effect  in  Newman  y.  Smith,  77  Cal.  26,  sustaining  complaint 
to  cancel  contract,  based  on  such  ground;  Klose  y.  Hillenbrand,  88  CaL 
477,  vacating  deed  delivered  in  violation  of  such  promise  to  do  so  only 
on  grantor's  death.  Cited  in  Basye  v.  Basye,  152  Ind.  175,  and  Parish  y. 
Parish,  33  Or.  494,  holding  deed  so  procured,  under  facts  stated;  Rans- 
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dell  V.  Moore,  153  Ind.  419,  holding  one  a  trustee  for  his  brothers  in  law, 
where  wife  induced  not  to  make  a  will  in  their  favor. 

Constructive  Fraud  includes  violation  of  promise  by  one  standing  in 
confidential  relation,  although  no  intent  not  to  perform  then  existed,  p. 
528. 

To  same  effect  in  Feeney  v.  Howard,  79  Cal.  629,  12  Am.  St.  Rep. 
165,  but  ruling  aliter  where  no  such  relation  shown;  Adams  v.  Lam- 
bard,  80  Cal.  435,  applying  rule  to  parol  agreement  to  reconvey  and 
enforcing  constructive  trust;  Alaniz  v.  Casenave,  91  Cal.  46,  further 
sustaining  complaint  to  set  aside  deed  procured,  through  fiduciary  re- 
lation and  actual  confidence;  Jackson  v.  Jackson,  94  Cal.  ,461,  and 
Dimond  v.  Sanderson,  103  Cal.  102,  as  to  transactions  between  spouses. 
Note  citations:  Catalan!  v.  Catalan!,  19  Am.  St.  Rep.  77,  on  genera] 
subject. 

Trusts. — Confidential  Relation  does  not  embrace  every  ease  where 
trust  reposed,  p.  528. 

To  same  effect  in  Taylor  v.  Kelly,  103  OaL  183,  holding  no  con- 
structive trust  to  exist  under  facts. 

Truat. — Confidential  Relation  indudee  that  of  husband  and  wife,  p. 
528. 

To  same  effect  in  Dimond  v.  Sanderson,  103  CaL  100,  but  holding 
burden  of  proof  of  consideration  of  note  from  husband  to  wife,  and 
of  want  of  undue  infiuenoe  therein,  not  on  latter.  Cited  in  Crawford 
V.  Crawford,  24  Nev.  420,  but  distinguished  holding  no  confidential 
relation  in  fact  shown. 

Constructive  Trust  arises  from  betrayal  of  confidence  imposed,  p. 
529. 

To  same  effect  in  concurring  opinion  in  Mowry  v.  Heney,  86  OaL 
478,  as  to  deed  by  mother  to  daughter,  under  promise  of  reconveyance 
in  case  of  former's  recovery  from  illness;  Nordholt  v.  Nordholt,  87 
OaL  555,  22  Am.  St.  Rep.  270,  as  to  deed  by  mother  to  son  under 
promise  to  reconvey  to  another  son,  made  without  then  intent  to 
perform  it;  and  Hays  v.  Gloster,  88  Cal.  565,  as  to  similar  promise  when 
actual  confidence  imposed,  but  no  other  confidential  relation  existed; 
Butler  V.  Hyland,  89  Cal.  581,  as  to  minor  niece's  gift,  in  loco  parentis, 
under  hitter's  promise  to  reconvey,  and  further  holding  cancellation  not 
barred  by  laches;  Hayne  v.  Hermann,  97  Cal.  263,  as  to  deed  from 
husband  to  wife  under  her  agreement  to  s)iare  property  with  daughter 
after  his  death;  Wittenbrock  v.  Cass,  110  CaL  5,  but  holding  no  trust 
to  arise  from  verbal  promise  to  mother  to  transfer  to  son  on  her  death 
in  consideration  of  his  maintaining  her;  Tillaux  v.  Tillaux,  115  Cal. 
673,  674,  but  holding  no  presumption  of  undue  influence  shown  by  mere 
fact  of  deed  from  husband  to  wife,  there  being  no  betrayal  of  confidence; 
Odell  V.  Moss,  130  Cal.  357,  further  holding  confidential  relation  ta 
Notes  Cal.  Rep.— 230. 
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exist  between  brother  and  sister,  under  facts  stated;  Kimball  v.  Tripp, 
136  Cal.  635;  as  to  transfer  by  plaintiff's  ancestor  to  his  agent  for  pur- 
poses of  the  agency;  Jones  v.  Jones,  140  Cal.  590,  applying  rule  as  to 
transactions  between  spouses;  Donnelly  v.  Rees,  141  Cal.  61,  where  deed 
was  procured  through  fraud  and  undue  influence  practiced  upon  habit- 
ual drunkard;  Becker  v.  Schwerdtle,  141  Cal.  389,  390,  391,  applying 
rule  to  conveyance  from  mother  to  son  in  expectation  of  death;  Wals- 
ton  y.  Smith,  70  Vt.  28,  discussing  creation  of  implied  trusts. 

76  Cal.  634-539.     ONDERDONK  v.  CITY  AND  COUNTY  OF  SAN  FRAN- 

CISCO. 

Appeal  is  Premature  when  taken  before  entry  of  judgment,  p.  536. 

Cited  in  concurring  opinion  in  Estate  of  More,  143  Cal.  500,  noted  un- 
der McLaughlin  v.  Doherty,  54  Cal.  519. 

Appeal  from  Order  on  New  Trial  will  not  authorize  consideration  of 
sufficiency  of  complaint,  p.  539. 

To  same  effect  in  Wheeler  v.  Kassabaum,  76  Cal.  92,  where  appeal 
from  judgment  dismissed;  Alpers  v.  Hunt,  86  Cal.  82,  21  Am.  St.  Rep. 
19,  but  ruling  aliter  where  new  trial  granted  for  erroneous  denial  of 
nonsuit  when  motion  therefor  based  on  insufficiency  of  complaint.  Cited 
in  Lambert  v.  Marcuse,  137  Cal.  44,  declining  to  consider  complaint. 
Note  citations:    Davie  v.  Davie,  20  Am.  St.  Rep.  173,  on  general  subject. 

General  Citations.--Whereatt  y.  Worth,  108  Wis.  294. 

76  CaL  539-541.    MILLIKIN  y.  HOUGHTON. 

Notice  of  Appeal  must  be  served  on  adverse  party,  p.  540. 

To  same  effect  in  In  re  Castle  Dome  etc.  .Co.,  79  Cal.  249,  as  to  ap- 
peal by  petitioning  creditors  in  insolvency,  where  not  served  on  debtor; 
Foley  V.  Bullard,  97  Cal.  517,  but  holding  service  unnecessary  on  code- 
fendants  having  no  interest  in  final  result;  but  see  Harper  v.  Hildreth, 
99  Cal.  268,  holding,  on  appeal  by  plaintiff,  from  dismissal  as  to  cer- 
tain defendants,  service  necessary  on  their  codefendant;  Vincent  v. 
Collins,  122  Cal.  390,  holding  service  necessary  on  assignee  of  appealing 
mortgagor. 

75  Cal.  548-552.    DANIEL  v.  SMITH. 

Gift  Causa  Mortis  requires  parting  with  poBsession  and  control,  p. 
560. 

To  same  effect  in  Hart  v.  Eetchum,  121  Cal.  428,  holding  no  such  gift 
established  of  money  in  bank;  Deneff  v.  Helms,  42  Or.  166,  where  de- 
ceased owned  deposit  in  bank  and  another  in  hands  of  N.,  and  on  day 
of  death  called  N.  banker,  and  H.,  and  told  them  he  gave  everything  to 
H.,  who  was  to  pay  all  his  debts  and  himself  liberally  and  send  bal- 
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anoe  to  deceased's  sister  and  indorsed  certificate  of  deposit  to  H.,  who 
procured  money  from  N.  and  the  bank  before  death,  there  was  valid  gift. 
Note  citations:  Dunbar  v.  Dunbar,  6  Am.  St.  Rep.  169,  and  Appeal  of 
Walsh,  9  Id.  88,  on  general  subject. 

75  Cal.  552-558.    FOORMAN  ▼.  WALLACE. 

Recording  Act — "Valuable  Consideration"  includes  cancellation  of 
pre-existing  indebtedness,  p.  554. 

To  same  effect  in  Riley  v.  Martinelli,  97  Cal  582,  583,  33  Am.  St.  Rep. 
213,  as  to  certificate  of  sale  to  judgment  creditor  on  execution  sale; 
and,  on  same  point,  Duff  v.  Randall,  116  CaL  231,  58  Am.  St.  Rep.  162, 
holding  holder  of  such  certificate  on  foreclosure  from  grantee  under 
voidable  deed  protected  as  against  heirs  of  grantor;  Douglass  v.  Wil- 
lard,  129  Cal.  40,  holding  purchase  for  valuable  consideration  shown. 
Note  citations:  Hanold  v.  E^ays,  8  Am.  St.  Rep.  841,  on  bona  fide  pur- 
chasers. 

Recording  Act — Attachment. — ^Writ  is  not  an  instrument  in  writ- 
ing thereunder,  but  aliter  as  to  sheriff's  certificate  of  sale,  p.  555. 

To  same  effect,  on  first  point,  in  Bank  v.  Bank,  100  Cal.  591,  as  to 
prior  mortgage;  and  on  second,  in  Todd  v.  Board,  122  Cal.  107,  but 
holding  minute  entry  not  an  "instrument  in  writing,"  under  statute  of 
limitations;  commissioners'  opinion  in  8.  P.  Co.  v.  Prosser,  122  Cal.  420, 
discussing  sufficiency  of  instrument  to  extend  'lien  oi  mortgage;  and 
see  Bennett  v.  Wilson,  122  Cal.  513,  cited  below.  Cited  in  Murphy  v. 
Plankinton  Bank,  13  S.  Dak.  509,  quoting  Bank  of  Ukiah  v.  Petaluma 
etc.  Bank,  100  Cal.  591. 

Certificate  of  Sale  on  Execution  conveys  entire  equitable  estate  sub- 
ject to  defeat  by  redemption,  p.  556. 

To  same  effect  in  Cady  v.  Purser,  131  Cal.  559,  560,  82  Am.  St.  Rep. 
391,  discussing  priority  of  execution  deed  over  rights  under  foreclosure 
of  unrecorded  mortprage;  Pugh  v.  Highley,  152  Ind.  258,  71  Am.  St.  Rep. 
332,  on  point  that  execution  purchaser  is  not  affected  by  secret 
equities  of  which  he  had  no  notice;  Bank  v.  Jones,  114  Cal.  427,  but 
denying  right  of  mortgagee,  purchasing  at  foreclosure,  to  maintain  re- 
plevin during  redemption  period  for  horse  removed  by  mortgagor;  Ben- 
nett V.  Wilson,  122  Cal.  513,  discussing  remedies  of  purchaser  as  against 
junior  redemption  under  void  judgment. 

General  Citation.— Sternberger  v.  Ragland,  57  Ohio  St.  160. 

75  Cal.  558-563.    McLSNNAN  v.  OHMEN. 

Damages  are  Recoverable  for  detriment  resulting  after  action  begun, 
p.  563. 

To  same  effect  in  Hicks  v.  Drew,  117  Cal.  312,  as  to  action  for  over- 
flowing land,  further  holding  supplemental  complaint  unnecessarr. 
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75  Cal.  563-566.    WATTERS  v.  DUMAS. 

Joint  Trespassers. — ^Husband  and  wife  may  be  joined  as  such  without 
allegation  as  to  marriage,  p.  564.  See  notes  to  Warren  v.  Westrup,  20 
Am.  St.  Rep.  580,  on  general  subject. 

75  Cal.  566-570.    HENDY  v.  MARCH. 
Account  Stated  may  be  implied  contract,  p.  667. 

To  same  effect  in  dissenting  opinion,  Simpson  y.  McOarty,  78  CaL 
180,  12  Am.  St.  Rep.  40,  discussing  sufficiency  of  affidavit  for  attachment 
founded  thereon;  Mayberry  y.  Cook,  121  CaL  590,  holdiag  such  agree- 
ment shown. 

Account  Stated  cannot  be  avoided  for  mistake  unless  this  is  alleged, 
p.  568. 

To  same  effect  in  Coffee  v.  Williams,  103  OaL  556,  but  allowing  evi- 
dence attacking  items  of  original  account  when  fact  of  its  stating  is 
disputed.  Distinguished  in  Estate  of  Hedrick,  127  Cal.  188,  holding  pub- 
lic administrator's  account  under  Code  of  Civil  Procedure,  section  1736, 
not  an  account  stated  as  to  rights  of  heirs;  Anderson  v.  Anderson,  25 
Utah,  166,  party  seeking  to  impeach  settlement  of  partnership  account 
for  fraud  or  mistake  must  plead  particular  facts  constituting  fraud  or 
mistake  relied  on. 

Partnership  Accounting. — Statute  of  Limitations  does  not  run  until 
affairs  settled  and  balance  struck,  p.  570. 

To  same  effect  in  Riddle  v.  Whitehill,  135  U.  S.  638,  holding  action  not 
barred  under  facts.  Modified  in  Gilmore  v.  Ham,  142  N.  Y.  8,  holding 
such  rule  not  absolute;  and  see  note,  p.  576,  and  note  to  Eahn  y.  Ed- 
wards, 7  Am.  St.  Rep.  143. 

75  CaL  670-579.    PEOPLE  v.  STITES. 

"Attempt^  in  criminal  law  is  overt  act  dcae  for  purpose  of  effect- 
ing crime  intended,  p.  576. 

To  same  effect  in  People  v.  Compton,  123  CaL  410,  holding  instruc- 
tions as  to  attempt  to  commit  forgery  erroneous;  dissenting  opinion 
In  People  v.  Youngs,  122  Mich.  298,  discussing  attempt  to  commit 
burglary;  People  v.  Mann,  113  CaL  79,  sustaining  conviction  for  attempt 
to  commit  grand  larceny;  People  v.  Gardner,  144  N.  Y.  126,  43  Am.  St. 
Rep.  744,  ruling  similarly  as  to  attempt  to  commit  extortion.  Note  ci- 
tation: People  V.  Moran,  20  Aul  St.  Rep.  741,  742,  743,  on  general  sub- 
ject. 

75  Cal.  580-584.    IN  SE  WILSON. 

Alimony. — Mandamus  will  be  denied  to  compel  hearing  under  sec- 
tions 1143  et  seq.  Code  of  Civil  Procedure,  when  hearing  already  had 
and  discharge  denied,  p.  581. 
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To  same  effect  in  Spencer  v.  Lawler,  79  CJal.  217,  aa  to  application  made 
within  ten  days  after  contempt  order  for  failure  to  pay  alimony. 

Alimony — Contempt. — ^Husband  confined  for  nonpayment  may  be  dis- 
charged under  sections  1143  et  seq.  Code  of  Civil  Procedure  on  proof 
of  inability  to  pay,  p.  682. 

To  same  effect  in  Ex  parte  Spencer,  83  Gal.  465,  466,  17  Am.  St.  Rep. 
270,  but  holding  finding  of  ability  to  pay  conclusive  on  habeas  corpus. 
Note  citations:  Newman  v.  Covenant  etc  Assn.,  14  Am.  St.  Rep.  204, 
on  contempt  in  failure  to  pay  moneys. 

General  Citation.— Hutchison  v.  Canon,  6  Okla.  731. 

75  CaL  584-590.    GOODWIH  v.  McCABB. 

Ejectment. — ^Possession  is  shown  sufficiently  by  use  of  natural  bar- 
riers in  conjunction  with  built  fences,  p.  586. 

Cited  in  Smith  v.  Hicks,  139  Cal.  219,  noted  under  Coryell  v.  Cain,  16 
OaL  567.    See  note,  28  Am.  St.  Rep.  161. 

Homestead  Claimant  may  defeat  ejectment  based  on  mere  posses- 
sion, p.  588. 

See  note  to  Faull  v.  Cooke,  20  Am.  St.  Rep.  842,  on  rights  of  settlers. 

Homestead  Entry  cannot  be  made  on  public  land  in  actual  posses- 
sion of  another,  although  made  peaceably,  p.  588. 

To  same  effect  in  Bullock  v.  Rouse,  81  Cal.  695,  further  holding  fences 
and  natural  barriers  sufficient  inclosure  to  show  actual  possession; 
Peterson  v.  Kinkead,  92  CaL  377,  where  such  entry  made  under  guise 
of  tenancy  under  occupant;  Rourke  v.  McNally,  98  Cal.  292,  sustain- 
ing ejectment  by  occupant;  McGuire  v.  Brown,  106  Cal.  670,  applying 
rule  to  right  of  homestead  claimant  to  water  on  property;  Caldwell  v. 
Bush,  6  Wyo.  361,  noted  under  Haven  v.  Haws,  63  Cal.  514;  Cosmos 
etc  Co.  V.  Gray  Eagle  etc  Co.,  112  Fed.  17,  18,  noted  under  McBrown  v. 
Morris,  69  Cal.  64;  note  to  Schneider  v.  Hutchinson,  76  Am.  St.  Rep. 
484;  Clipper  Min.  Co.  v.  Eli  Min.  etc.  Co.,  194  U.  S.  231,  entry  upon 
prior  valid  placer  mining  claim  for  purpose  of  prospecting  for  im- 
known  lodes  when  made  against  will  of  placer  locators,  is  a  trespass, 
and  cannot  initiate  title  to  lode  claims  thus  located  within  boimdaries 
of  placer  claims. 

Evidence. — Certified  Copy  of  map  filed  in  register's  office  is  admissi- 
ble, p.  589. 

To  same  effect  in  Rowland  v.  McCown,  20  Greg.  540,  admitting  map 
made  by  competent  surveyor. 

75  CaL  590-594.    ALPERS  v.  SCHAMMEL. 

Interest  on  Verdict  from  time  of  rendition  should  be  included  in 
judgment,  p.  504. 
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To  same  effect  in  Mill  etc.  Go.  v.  Machine  Works,  82  Gal.  185,  but 
probably  referring  to  reporter's  syllabus  in  main  case;  Murdock  v. 
Glarke,  88  Gal.  304,  as  to  finding  on  accounting,  and  further  holding 
interest  therefrom  to  be  only  at  legal  rate,  irrespective  of  that  stipu- 
lated. 

Parties. — ^Judgment  may  be  modified  on  appeal  by  striking  out  name 
of  party  improperly  included  therein,  p.  594. 

Gited  in  Silveira  v.  Iverson,  125  Gal.  270,  sustaining  amendment  of 
judgment  by  lower  oourt  as  to  defendant  not  served  nor  appearing. 

75  Gal.  596-601.  CARPENTER  v.  SUPERIOR  COURT. 

Judgment  cannot  be  Vacated  for  error  on  motion  other  than  for  new 
trial,  p.  697. 

To  same  effect  in  Grosby  v.  Mining  Go.  23  Nev.  75,  76,  on  point  that 
motion  for  new  trial  cannot  be  ruled  upon  until  statement  settled; 
Bumham  v.  Spokane  etc.  Go..  18  Wash.  210,  denying  right  to  pass  on 
second  motion  for  new  trial  based  on  same  papers  after  first  denied; 
and  see  concurring  opinion  in  Banta  v.  Siller,  121  Gal.  419,  discussing 
Stonesifer  v.  Kilbum,  94  Gal.  33.  ated  in  Whitbeck  v.  Railway  Cos.,  21 
Mont.  108,  noted  under  Goombs  ^'.  Hibberd,  43  Gal.  452. 

Certiorari  was  Granted  to  annul  order  vacating  judgment,  p.  597. 

Gited  in  Holtum  v.  Greif,  144  Gal.  525,  526,  discussing  issuance  of  writ 
of  mandamus. 

m 

Guardian  ad  Litem  for  minors  need  not  be  appointed  in  probate  pro- 
ceedings, p.  599. 

To  same  effect  in  Robinson  v.  Fair,  128  U.  S.  90,  sustaining  proceedings 
in  distribution  when  attorney  for  minor  heirs  had  been  appointed. 

Probate  Appeal  does  not  lie  from  order  vacating  verdict  and  judg- 
ment in  will  contest,  p.  600. 

To  some  effect  in  In  re  Hathaway,  111  Gal.  272,  as  to  order  dismissing 
petition  for  revocation  of  probate. 

76  Gal.  601-604.    MECHANICS'  FOUNDRY  v.  RTALL. 

Injunction  Against  Trespass  will  not  be  granted  unless  complaint 
states  facts  showing  Injury  to  be  irreparable,  p.  602. 

To  same  effect  in  Rohrer  v.  Babcock,  114  Gal.  125,  but  granting  writ 
pendente  lite  as  to  removal  and  use  of  hay,  when  replevin  inadequate; 
Galifomia  etc.  Go.  v.  Union  etc.  Go.,  122  Gal.  642,  holding  complaint  in- 
sufi&cient;  McGormick  v.  Ridille,  10  Mont.  470,  as  to  judicial  sale,  hold- 
ing (as  in  main  case)  mere  allegation  insufficient.  Note  citations: 
Godfrey  v.  Black,  7  Am.  St.  Rep.  546,  and  Janes vi He  v.  Garpenter,  20 
Id.  135,  on  general  subject    Distinguished  in  De  Qroot  t.  Peters,  124 
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Gal.  408,  71  Am.  St.  Rep.  93,  sustaining  injunction  against  one  im- 
properly asserting  partnership  rights  against  plaintiff  and  his  prop- 
erty; Moore  v.  Halliday,  43  Or.  249,  mere  insolvency  of  trespasser  does 
not  warrant  injunction  against  his  trespassing. 

75  Cal.  604-609.    HUMBOLDT  COUNTY  y.  DINSMORB. 

Public  Road. — ^Action  to  Condemn  was  brought  in  name  of  county, 
p.  604. 

Cited  in  support  of  general  rule  in  Monterey  v.  Cushing,  83  Cal.  511, 
further  holding  as  to  award  of  damages  in  such  proceedings. 

Judicial  Notice  extends  to  existence  of  yarious  counties  in  this  state, 
p.  606. 

To  same  effect  in  People  ▼.  Ebanks,  117  Cal.  656,  as  to  omission  of 
name  of  state  in  district  attorney's  signature  to  information. 

Public  Road. — Petition  for  held  sufficient,  p.  606. 

Cited  in  Allen  v.  City  of  Portland,   35   Or.  435,  and  Bookoven  v. 
Board,  13  S.  Dak.  323,  ruling  similarly,  under  local  statutes. 

Public  Roads. — ^Approval  of  Bond  is  sufficiently  shown  by  passage  of 
order  appointing  viewers,  p.  606. 

To  same  effect  in  Hill  v.  Board,  95  CbA,  243,  further  holding  minutes 
of  board  to  be  construed  with  great  liberality. 

Public  Road. — Order  of  Supervlaors  appointing  viewers  is  conclusive 
as  to  regularity  of  prior  proceedings,  p.  607. 

To  same  effect  in  People  v.  Los  Angeles,  133  Cal.  342,  noted  under 
In  re  Grove  St.,  61  Cal.  453;  Sutter  County  v.  Tisdale,  136  Cal.  478,  as 
to  questions  of  necessity  and  route  of  road  and  report  of  viewers  thereon ; 
Hagenmeyer  v.  Mendocino,  82  Cal.  218,  applying  rule  to  order  raising 
assessment;  In  re  Madera  etc  District,  92  Cal.  334,  27  Am.  St.  Rep.  134, 
but  holding  recitals  in  board  records  not  conclusive  as  to  execution  of 
sufficient  petition  for  formation  of  irrigation  district,  when  attacked 
directly;  Hopkins  v.  Contra  Costa,  106  C^l.  570,  as  to  form  and  justifi- 
cation on  bond  accompanying  petition;  People  v.  District,  121  Cal.  525, 
as  to  verity  of  signatures  to  petition;  and  Belk  v.  Hamilton,  130  Mo. 
300,  as  to  form  of  petition;  Bewley  v.  Graves,  17  Or.  280,  further  hold- 
ing petition  sufficient. 

Public  Road.— Order  Adopting  Viewers'  Report  cannot  be  attacked 
collaterally  for  insufficiency  of  evidence  to  support  it,  p.  609. 

To  same  effect  in  Siskiyou  v.  Gamlich,  110  CaL  98,  further  holding  as 
to  other  matters  involved  in  such  proceedings. 

Width  of  Public  Road  is  within  discretion  of  supervisors,  p.  609. 
To  same  effect  in  People  v.  Marin  County,  103  Cal.  231,  further  hold- 
ing sudi  discretion  reviewable  only  for  fraud  or  oppression. 
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76  Cal.  610-616.    WHITE  v.  SPRECEELS. 

Boundary  Line  established  by  agreement  is  binding  when  acquiesced 
in  for  period  equal  to  that  prescribed  for  adverse  possession,  p.  616. 

To  same  effect  in  Western  Union  Oil  Co.  v.  Newlove,  145  Cal.  774, 
where  findings  as  to  practical  location  by  agreed  fence  are  supported  by 
evidence,  findings  as  to  laches  and  estoppel,  which  are  mere  legal  con- 
clusions from  practical  location,  are  immaterial;  Dierssen  v.  Nelson,  138 
Cal.  398,  399,  holding  such  acqmescence  shown,  and  binding  on  parties 
and  their  successors;  Idaho  Land  Co.  v.  Parsons,  3  Idaho,  456,  follow- 
ing rule;  Helm  y.  Wilson,  76  Cal.  485,  holding  element  of  prior  dispute 
as  to  line  immaterial;  Idaho  etc.  Co.  v.  Parsons,  2  Idaho,  1196,  further 
holding  adverse  possession  shown.  Note  citations:  Jones  v.  Pashby,  11 
Am.  St.  Rep.  592,  on  general  subject. 

Boundary  Line.— Agreement  establishing  is  not  within  statute  of 
frauds,  p.  616. 

To  same  effect  in  Cavanaugh  y.  Jackson,  91  Cal.  583,  further  holding 
such  agreement  binding  on  consenting  occupant,  although  not  then  Holder 
of  legal  title. 

75  Oil.  617-620.    WUNDERLIN  v.  CAD06AN. 

Findings  Cannot  be  Changed  without  notice  to  adverse  party,  p.  619. 

To  same  effect  in  Los  Angeles  v.  Lankershim,  100  Cal.  532,  as  to  ad- 
dition of  finding  after  judgment  without  change  in  latter;  and  see  con- 
curring opinion  in  Banta  v.  Biller,  121  Cal.  419,  discussing  Stonesifer 
v.  Kilbum,  94  Cal.  33;  Merrill  v.  Miller,  28  Mont.  144,  trial  court  at 
time  of  hearing  of  motion  for  new  trial,  on  discovery  that  it  had  in- 
advertently made  an  error  in  favor  of  plaintiff  in  conclusion  of  law, 
may  amenu  same  with  plaintiff's  consent. 

75  Cal.  620-627.    HUHfT  v.  STEESE. 

Injunction  Pendente  Lite  to  restrain  waste  should  be  granted  in  action 
for  trespass  even  though  plaintiff's  title  is  in  doubt,  p.  624. 

To  same  effect  in  Porter  v.  Jennings,  89  Cal.  445,  on  point  that  tem- 
porary injunction  should  be  granted  in  action  to  enjoin  execution  sale, 
although  answer  denies  all  equities  of  complaint;  Bullard  v.  Kempff, 
119  Cal.  13,  14,  sustaining  continuance  to  final  hearing  injunction 
against  removal  of  bulkhead  in  injunction  suit  for  that  purpose;  Huron 
etc.  Co.  ▼.  Huron,  3  S.  Dak.  619,  granting  injunction  under  facts;  Cop- 
per King  V.  Wabash  Mfg.  Co.,  114  Fed.  992,  noted  under  BIcks  v.  Comp- 
ton,  18  Cal.  206. 

AppeaL — ^Bill  of  Exceptions  is  unnecessary  on  appeal  from  order  re- 
fusing injunction  except  to  identify  papers  used  on  hearing,  p.  626. 

To  same  effect  in  Blue  Bird  etc  Co.  v.  Murray,  9  Moat.  474,  as  to 
appeal  from  order  modifying  injunction. 
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76  Cal.  633-639.    BLASIN6AMS  v.  HOME  INSURANCE  CO. 

General  Demurrer  cannot  reach  inconsistency  between  allegations  of 
•omplaint  and  exhibits  thereto,  p.  637. 

To  same  effect  in  Heeser  y.  Miller,  77  GaL  193,  as  zo  alleged  incon- 
sistencies in  complaint;  Perkins  v.  Brock,  80  Cal.  321,  further  holding 
as  to  form  of  answer  to  inconsistent  complaint;  Churchill  v.  Lauer,  84 
Cal.  234,  further  holding  special  demurrer  therefor  waived  by  failure  to 
argue;  Eirsch  v.  Derby,  96  Cal.  606,  generally  as  to  grounds  of  uncer- 
tainty or  ambiguity;  Penrose  v.  Insurance  Co.,  66  Fed.  Rep.  264,  on 
point  that  annexing  of  exhibit  cannot  supply  lack  of  positive  allegations. 

Complaint  on  Insurance  Policy  sufficiently  alleges  loss  to  insured  by 
allegation  of  total  destruction  of  building,  p.  638. 

To  same  effect  in  Maxoy  v.  Insurance  Co.,  64  Minn.  276,  40  Am.  Bt. 
Rep.  326,  sustaining  complaint  by  mortgagee  to  whom  loss  payable. 

Complaint  on  Insnrance  Policy  may  allege  performance  of  conditions 
in  form  prescribed  by  section  467,  Code  of  Civil  Procedure;  essentials 
stated,  pp.  636,  638. 

To  same  effect  in  Dennis  ▼.  Insurance  Co.,  84  Oal.  672,  sustaining  com- 
plaint on  life  policy,  although  not  negativing  excepted  risks;  Richards 
V.  Insurance  Co.  89  CaL  174;  23  Am.  St.  Rep.  467,  as  to  notice  and  proof 
of  death,  under  accident  policy;  Connecticut  etc.  Co.  v.  McWhirter,  73 
Fed.  Rep.  447,  on  point  that  application  need  not  be  incorporated  in 
complaint;  Western  etc.  Co.  v.  Mohlman  Co.,  83  Fed.  Rep.  814,  61  U.  S. 
App.  683,  on  point  that  burden  of  proof  is  not  changed  by  unnecessary 
allegations  as  to  occurrence  of  loss.  Cited  also  in  Insurance  Co.  v. 
Famsworth,  72  Miss.  663,  as  to  agent's  power  to  waive  conditions.  Note 
citations:    Rankin  v.  Amazon,  23  Am.  St.  Rep.  466,  on  general  subject. 

General  Citation. — ^Burlington  Ins.  Co.  v.  Rivers,  9  Tex.  Civ.  App.  180. 

76  Cal.  639-641.    REINHART  ▼.  LUGO;    86  Cal.  400;  21  Am.  St.  Rep. 
66. 
Findings  are  Erroneous  when  contrary  to  admissions  in  pleadings,  p. 
640. 

To  same  effect  in  Ortega  ▼.  Cordero,  88  Cal.  226,  disregarding  such 
findings  on  appeal.  Cited  in  Blagen  v.  Smith,  34  Or.  401,  noted  under 
Marks  t.  Sayward,  60  CaL  67. 

76  Otl.  642-649.    H0D6D0N  y.  SOUTHERN  PAaFIC  RAILROAD  CO. 

Collateral  Attack  on  Judgment  for  matter  aliunde  is  improper  when 
regular  on  face  and  court  had  jurisdiction,  p.  648. 

To  same  effect  in  Hill  v.  City  etc,  Co.,  79  Cal.  190,  but  allowing  evi- 
dence in  action  on  judgment  to  show  rendition  of  latter  on  unauthorized 
appearance  and  without  personal  service;   People  v.  Perris  Irr.  Dist.,  132 
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Cal.  292,  noted  under  Carpentler  v.  City  of  Oakland,  30  Cal.  439;  Ben- 
nett V.  Wilson,  133  Cal.  384,  86  Am.  St.  Rep.  211,  denying  right  of 
redemptioner  to  collaterally  attack  judgment  of  prior  redemptioner, 
when  valid  on  its  face. 

76  Cal.  660,  661.    HOGDON  ▼.  SOUTHERN  PACIFIC  RAILROAD  CO. 

New  TriaL — ^Amendment  of  notice  of  intention  will  be  denied  when 
motion  itself  would  also  be  denied,  p.  650. 

Cited  in  concurring  opinion  in  Banta  ¥.  Siller,  121  ObI.  419, 
lug  Stonesif  er  v.  Eilbum,  94  CaL  33. 


VOIiTJME  liXXVI. 


76  CaL  1-6.  BUTTE  COUNTY  ▼.  MORGAN. 

OflSces  of  Treasurer  and  Tax  Collector  are  separate  and  distinct  al- 
though held  by  same  person,  p.  2. 

To  same  effect  in  People  v.  Burkhart,  76  OaL  607,  as  to  sheriff  and 
tax  collector,  discussing  liability  on  bond. 

Taxation. — ^Treasurer's  Receipt  to  auditor  is  admissible  as  against 
sureties  as  evidence  of  fact  of  payment,  p.  3. 

To  same  effect  in  San  Luis  Obispo  v.  Pettit,  100  Cal.  445,  as  to  license 
tax,  and  further  holding  treasurer  estopped  thereby.  Note  dtations; 
Coleman  y.  Pike  Co.,  3  Am.  St.  Rep.  749,  and  Crawn  v.  Commonwealth, 
10  Id.  865,  on  effect  of  official  receipts. 

76  Cal.  6-7.    WRISTEN  v.  CURTISS. 

Release  of  one  co-obUgor  on  note  does  not  release  the  others,  p.  7. 

Cited  in  Aigeltinger  y.  Whelan,  133  Cal.  113,  noted  under  Urton  v. 
Prioe,  57  CaL  270. 

76  Cal.  8-10.    HEILBRON  v.  CENTERVILLE  ETC.  DITCH  CO. 

Insufficiency  of  Eyidence  is  not  reyiewable  without  specification  of 
particulars,  p.  10. 

To  same  effect  in  Bardwell  y.  Anderson,  18  Mont.  530,  holding  spedfl- 
cation  insufficient. 

76  Cal.  11-18.    HEILBRON  y.  KINGS  RIVER  ETC.  CO. 

Cross  Complaint  is  not  allowable  in  actions  for  tort,  p.  15. 

Oyerruled  in  Van  Bibber  y.  Hilton,  84  Cal.  589,  590,  allowing  affirma- 
tiye  relief  in  action  to  enjoin  diyersion  of  water. 

Diyersion  of  Water  from  riparian  owner  will  be  restrained  by  in- 
junction, irrespectiye  of  diyersion  by  others  than  defendant,  p.  17. 

Approyed  in  California  etc.  Co.  y.  Enterprise  etc.  Co.,  127  Fed.  742, 
lessee  may  restrain  diversion  of  water  of  stream  aboye  his  land,  though 
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injury  incapable  of  estimation  in  damages.  Note  citations:  Ulbrielit 
V.  Water  CJo.,  11  Am.  St.  Rep.  79,  and  Ferguson  v.  Firmenich  etc  Co., 
14  Id.  324,  on  general  subject. 

76  Cal.  18  23.  CITT  AlfD  COITNTT  OF  SAN  FRANCISCO  ▼.  HOLLA- 
DAY;  S.  C.  see  People  v.  Holladay,  93  Cal.  241;  27  Am.  St.  Rep. 
186,  and  note,  197,  citing  main  case  passim;  and  8an  Francisco  t. 
Mooney,  106  CaL  587. 

Judgment  in  Action  to  Quiet  Title  is  bar  to  subsequent  action  between 
same  parties  involving  same  titles,  p.  22. 

To  same  effect  in  San  Francisco  v.  Itsell,  80  CaL  60,  as  to  such  action 
by  grantor  of  party  in  second  suit.  Note  citations:  Hawk  v.  Bvans, 
14  Am.  St.  Rep.  252,  on  res  adjudicata. 

76  CaL  24-26.    BURHAM  t.  SAN  FRANCISCO  ETC.  CO. 

Stockholder  held  not  entitled  to  sue  for  dissolution  of  corporation  on 
facts  stated,  p.  25. 

Cited  in  People  v.  Rosenstein  etc.  Cigar  Co.,  131  Cal.  157,  denying  dis- 
solution for  illegal  levy  of  assessments.  Note  citations:  Rothwell  ▼• 
Robinson,  12  Am.  St.  Rep.  610,  on  general  subject. 

76  Cal.  29-43.    PEOPLE  v.  CENTRAL  PACIFIC  RAILROAD  CO. 

Damages. — ^Penalty  and  liquidated  damages  distinguished,  p.  34. 

To  same  effect  in  Smith  y.  Newell,  37  Fla.  154,  holding  agreem^it 
to  contemplate  penalty  and  not  liquidated  damages. 

Demurrer. — Order  sustaining  may  be  affirmed  upon  ground  not  given 
by  trial  court,  p.  43. 

Cited  in  Sechrist  v.  Rialto  Irr.  Dist.,  129  Cal.  643,  denying  right  of 
court  to  limit  its  order  on  demurrer  by  sustaining  and  overruling  it  as 
to  several  grounds  stated. 

76  Oil  44-50.    NOONAN  y.  NUNAN. 

Notice  of  Appeal  may  be  filed  on  day  after  service,  p.  46. 

Cited  in  San  Francisco  etc.  Co.  v.  State,  141  Gal.  358,  noted  under 
Hewes  v.  Oarville  Mfg.  Co.,  62  CaL  516;  Robinson  v.  Templar  Lodge,  114 
Qal.  41,  on  point  that  statute  does  not  specify  time  for  filing  after  ser- 
vice. 

76  CaL  50-55.    MENK  y.  HOME  INSURANCE  CO.    9  Am.  St.  Rep.  158. 

Insurance. — ^Misrepresentations  in  application  will  not  avoid  policy 
if  known  to  be  such  by  company's  agent  when  making  out  same,  p.  53. 

Qted  in  Bayley  y.  Employers'  etc.  Corp.,  125  Gal.  349,  noted  under 
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Eruger  v.  Western  etc.  Ins.  Co.,  72  Cal.  91;  Pelzer  etc  Co.  v.  Sun  Fire 
Office,  36  S.  Car.  273  (dted  in  Graham  v.  Insurance  Co.,  48  S.  Car.  223; 
59  Am.  St.  Rep.  716),  admitting  evidence  of  agent's  knowledge  as  to 
title  of  insured  property.  Distinguished  in  Weidert  v.  Insurance  Co., 
19  Oreg.  272;  20  Am.  St.  Rep.  815,  holding  representation  of  agent  on 
making  of  application  binding  only  when  within  his  authority.  Note 
citations:  Wheaton  v.  Ins.  Co.,  9  Am.  St.  Rep.  232,  234;  Queen  etc.  Co. 
V.  Young,  11  Id.  67;  Newman  ▼.  Ins.  Assn.,  14  Id.  204;  Philadelphia 
eta  Co.  V.  Assurance  Co.,  19  Id.  598;  Griffith  v.  Ins.  Co.,  40  Id.  106, 
and  Wood  v.  Ins.  Co.,  62  Id.  737,  on  waivers  of  conditions  in  policies; 
Baker  v.  Ins.  Co.,  14  Id.  493,  on  agent's  misrepresentations;  Follette  v. 
Mutual  etc.  Assn.,  28  Id.  696,  and  Haire  v.  Ins.  Co.,  32  Id.  519,  on  no- 
tice to,  and  knowledge  of,  agent. 

Insurance. — ^Description  in  policy  held  to  include  cellar  mentioned  in 
application,  p.  64. 

Note  citations:  Sanders  y.  Cooper,  12  Am.  St.  Rep.  808,  on  general 
subject. 

Error  in  Admitting  Evidence  is  not  reversible  whens  not  prejudicial, 
p.  55. 

Note  citations:  Dillingham  v.  Russell,  15  Am.  St.  Rep.  762,  on  non- 
reversible errors;   Cronfeldt  v.  Arrol,  36  Id.  650,  on  general  subject. 

Specification  of  Particulars  of  Insufficiency  of  evidence  is  erroneous 
when  general,  p.  65. 

To  same  effect  in  Kumle  v.  Grand  Lodge,  110  CaL  214,  holding  speci- 
fication improper.  Note  citationB:  Savannah  etc  Co.  y.  Flaonagan, 
14  Am.  St.  Rep.  188,  on  review  of  evidence  on  appeaL 

76  CaL  56,  57.    SOBINETT  v.  CONNOLLY. 

Attachment. — Sheriff  cannot  be  required  to  release  levy  until  keeper's 
fees  paid,  p.  56. 

To  same  effect  in  Perrin  v.  McMann,  97  OaL  54,  further  holding  as 
to  payment  in  case  of  successive  sheriffs. 

76  OaL  57-59.    PEOPLE  v.  CURTIS. 

Larceny  is  not  included  In  burglary,  p.  68. 

Cited  in  People  v.  Devlin,  143  Cal.  130,  noted  under  People  v.  Gamett, 
29  CaL  628. 

Once  in  Jeopardy  does  not  apply  in  case  of  dismissal  of  jury  with 
defendant's  consent,  p.  59. 

Cited  in  People  v.  Amett,  129  OaL  307,  but  ruling  aliter  where  no 
such  consent  appeared  on  minutes;  People  v.  Kerm,  8  Utah,  271,  as  to 
new  trial  granted  on  defendant's  motion. 
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76  Gal.  60-84.    COX  v.  McLAUGHLIN;    9  Am.  St.  Rep.  164;  see  COX 
V.  DELMAS^  99  Cal.  117,  119. 

Action  on  Quantum  Meruit  is  maintainable  by  contractor  on  em- 
ployer's failure  to  pay  installments  of  contract  price,  p.  63. 

To  same  effect  in  Porter  v.  Reservoir  Co.,  100  Cal.  502,  603,  and  S.  F. 
etc.  Co.  V.  Dumbarton  etc.  Co.,  119  Cal.  274,  holding  such  nonpayment 
to  constitute  breach;  Boyd  v.  School  Township,  124  Ind.  195,  on  point 
that  municipal  corporation  is  liable  in  quantum  meruit  for  property 
appropriated  through  illegal  contract.  Note  citations:  Warren  etc  Co. 
Y.  Holbrook,  16  Am.  St.  Rep.  792,  on  general  subject. 

Statute  of  Limitations  will  not  bar  amended  complaint  where  no  new 
cause  of  action  introduced,  p.  64. 

To  same  effect  in  Vanderslice  v.  Matthews,  79  Cal.  277,  further  hold- 
ing no  new  cause  introduced;  Nellis  v.  Pacific  Bank,  127  Cal.  168,  170, 
noted  under  Barber  v.  Reynolds,  33  Cal.  601 ;  Frost  v.  Witter,  132  Cal. 
424,  427,  84  Am.  St.  Rep.  56,  noted  under  Lestrade  v.  Barth,  17  Cal.  288. 

Interest  is  not  Allowable  on  imliquidated  damages  or  demands,  pp. 
67,  71. 

To  same  effect  in  Easterbrook  v.  Farquharson,  110  Cal.  317,  denying 
interest  in  action  to  settle  account,  prior  to  judgment;  Swinnerton  v. 
Argonaut  etc  Co.,  112  Cal.  379,  as  to  quantum  meruit  for  services; 
Ferrea  v.  Chabot,  121  CaL  237,  as  to  breach  of  contract  to  supply  water. 
Cited  also  as  to  distinguished  cases  in  Hewes  v.  Fruit  Co.,  106  Cal.  448, 
denying  interest  for  breach  of  contract  of  sale  of  personalty  without 
established  market  value;  Macomber  v.  Bigelow,  123  Cal.  535,  and  126 
Cal.  16,  sustaining  new  trial  where  interest  was  so  allowed.  Note  cita- 
tions: Township  of  Plymouth  v.  Graver,  11  Am.  St.  Rep.  874;  Fremont 
etc  Co.  V.  Marley,  13  Id.  488,  and  Sullivan  ▼.  McMillan,  53  Id.  247,  on 
general  subject. 

76  Cal.  87-90.    KERNS  ▼.  MCKEAN.    S.  C.  65  Cal.  411;  and  see  KERNS 
V.  DEAN,  77  Cal.  557. 

Books  of  Account  held  properly  excluded,  p.  89. 

Cited  in  Butler  v.  Estrella  etc  Co.,  124  Cal.  242,  noted  under  Watrous 
T.  Cunningham,  65  Cal.  410. 

76  Cal.  90-92.    WHEELER  y.  KASSABAUM. 

Order  Granting  New  Trial  sets  aside  judgment,  p.  92. 

To  same  effect  in  Pierce  v.  Birkholm,  110  Cal.  672,  but  holding  such 
judgment  again  restored  by  appeal  from  such  order 

Appeal  from  Order  on  New  Trial  will  not  permit  examination  of  suffi- 
ciency of  complaint,  p.  92. 

To  same  effect  in  Alpers  ▼.  Hunt,  86  Cal.  82;    21  Am.  St.  Rep.  19, 
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but  ruling  aliter  where  new  trial  granted  for  error  in  denying  nonsuit 
based  on  insufficiency  of  complaint.  Distinguished  in  Pierce  y.  Birk- 
holm,  110  Gal.  672,  discussing  effect  on  judgment  of  order  granting  new 
trial;  cited  in  Lambert  v.  Marouse,  137  Cal.  44,  declining  to  consider 
complaint. 

76  GaL  92-96.    SAN  LXnS  OBISPO  CO.  v.  DARKS. 

Official  Salary  annexed  to  consolidated  offices  is  abolished  in  their 
separation,  p.  94. 

died  in  Vail  v.  San  Diego  Co.,  126  Oal.  37,  on  point  that  legislature 
may  fix  mode  and  measure  of  payment  of  salaries;  State  v.  La  Grave 
23  Nev.  125,  discussing  local  acts. 

76  Gal.  96-102.    TUGGLE  v.  MINOR. 

Account  it  Stated  as  to  items  agreed  upon  although  others  are  left 
for  future  adjustment,  p.  100. 

To  same  effect  in  Baird  v.  Grank,  98  Gal.  298,  holding  statement  com- 
plete although  right  to  payment  is  reserved  for  future  day;  Ketchum 
V.  Stetson  etc.  Mill  Go.,  33  Wash.  95,  agreed  price  for  logs  sold  is  suffi- 
ciently shown  by  vendor,  where  vendee  made  statement  of  account  at 
price  contended  for. 

Statute  of  Limitations. — ^Acknowledgment  need  not  be  made  ex- 
pressly but  may  be  implied,  p.  101. 

To  same  effect  in  S.  P.  Go.  v.  Prosser,  122  Gal.  415,  419,  holding  statute 
extended  by  debtor's  letter;  Bullion  etc  Bk.  v.  Hegler,  93  Fed.  893, 
quoting  Southern  Pac.  Go.  v.  Prosser,  122  GaL  415. 

76  Gal.  103-106.    PARKER  y.  REAT. 

Street  Assessments. — ^Invalidity  of  one  of  two  separate  assessments 
will  not  affect  other  when  both  made  for  different  portions  of  work  and 
separate  demand  made  for  each,  p.  105. 

To  same  effect  in  Ede  v.  Knight,  93  Gal.  165,  sustaining  action  for 
valid  portion;  McDonald  v.  Mezes,  107  Gal.  495,  modifying  judgment  by 
striking  out  illegal  portion. 

Street  Assessment  is  Void  when  appearing  by  diagram  to  have  been 
levied  on  property  not  chargeable  therewith,  p.  105. 

To  same  effect  in  Ryan  v.  Altschul,  103  Gal.  177,  further  holding  as- 
sessment not  separable  and  entirely  void. 

Specification  of  Particnlara  of  Insufficiency  referring  to  finding  by 
number  is  insufficient,  p.  105. 

To  same  effect  in  Anthony  v.  Jillson,  83  Gal.  299.  holding  specification 
Insufficient;   Spotts  v.  Hanley,  85  GaL  165  (cited  in  Haight  y.  Tryon,  112 


76  Cal.  106-121  No  tea  on  California  Reports.  3680 

Gal.  7),  ruling  similarly;  Kumle  v.  Grand  Lodge,  110  Cal.  214,  as  to 
similar  general  specifications;  Van  Pelt  v.  Park,  18  Utah,  147,  noted 
under  Treat  v.  Forsyth,  40  Oal.  488;  Finlen  v.  Heinze,  28  Mont.  561, 
specification  merely  alleging  that  eyidence  is  insufiQcient  to  justify  a 
certain  finding  is  insufficient. 

76  Cal.  106-108.    BAGNALL  v.  SOACH« 

Errors  in  Law  as  to  admission  of  evidence  cannot  be  reviewed  on  ap- 
peal unless  specified,  p.  107. 

To  same  effect  in  Smith  v.  Smith,  119  CaL  186,  notwithstanding  their 
discussing  in  briefs  <m  appeaL 

New  Trial  for  newly  discovered  evidenoe  will  be  denied  where  failure 
to  introduce  was  due  to  attorney's  mistake  as  to  law,  p.  107. 

See  note  to  Brown  v.  Mitchell,  11  Am.  St.  Rep.  767,  on  general  sub- 
ject. 

76  Cal.  109-113.    HOGINS  v.  SUPREME  COUNCIL;  9  Am.  St.  Rep.  173. 

Insurance  Policy  in  mutual  association  is  forfeited  by  violation  of  by- 
laws, although  member  not  suspended  or  expelled  therefor,  p.  112. 

To  same  effect  in  Smith  v.  Knights,  36  Mo.  App.  192,  as  to  use  of  liquors; 
Knights  V.  Keener,  6  Tex.  Civ.  App.  272,  as  to  suspension  for  nonpay- 
ment of  dues;  Langnecker  v.  Trustees,  111  Wis.  290,  87  Am.  St.  Rep. 
868,  as  to  sale  of  liquor  in  violation  of  by-laws.  Distinguished  in  Zepp 
V.  Grand  Lodge,  69  Mo.  App.  493,  as  to  misstatements  in  application; 
when  it  did  not  form  part  of  policy.  Note  citations:  Bankers'  ete. 
Assn.  V.  Stapp,  19  Am.  St.  Rep.  786,  and  Lake  v.  Minnesota  etc.  Assn., 
62  Id.  674,  on  forfeiture  and  its  waiver. 

76  Cal.  113- 116.  SWINNERTON  v.  MONTEREY  COUNTY. 

Attorney  cannot  recover  contingent  fee  on  settlement  of  suit  by 
client,  when  such  suit  could  not  have  been  successful,  p.  114. 

To  same  effect  in  Merchants'  etc.  Bank  v.  Eustis,  8  Tex.  C^.  App. 
357,  also  discussing  client's  right  to  rescind  employment  for  misrepre- 
sentation. Note  citation:  Babbitt  v.  Bumpus,  16  Am.  St.  Rep.  693, 
on  contingent  fees. 

Officers  are  separate  and  distinct,  although  held  by  same  person,  p. 
115. 

Cited  in  Webster  v.  Board,  140  Cal.  332,  noted  under  Lathrop  t. 
Brittain,  30  CaL  680. 

76  Cal.  119-121.     HARBIN  v.  BURGHART. 
Application  for  Purchase  of  land  is  invalid  when  affidavit  false,  p.  120. 
To  same  effect  in  Taylor  v.  Weston,  77  CaL  635,  as  to  actual  settle- 
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ment;  Mclntyre  v.  Sherwood,  82  GaL  140,  as  to  absence  of  other  settlers; 
and,  on  same  point,  dissenting  opinion,  Cucamonga  etc  Oo.  v.  Moir.  83 
GaL  110,  and  Jacobs  v.  Walker,  00  Gal.  46,  47,  citing  main  case  (p.l21) 
on  point  that  each  party  must  allege  and  prove  respective  facts  alleged 
by  him  and  required  by  statute;  Wrinkle  v.  Wright,  136  Gal.  495, 
noted  under  Gavitt  v.  Mohr,  68  Gal.  511. 

76  Gal.  121-126.    PEOPLE  y.  VAN  NESS. 

Surety  on  Official  Bond  is  liable  on  failure  to  pay  over  moneys  when 
due,  without  demand,  p.  124. 

To  same  effect  in  Glelland  v.  McGumber,  15  Golo.  367,  holding  action 
barred  imder  local  statutes. 

Public  Officers. — Action  by  state  to  recover  fees  illegally  retained  is 
one  arising  under  statute,  p.  124. 

Gited  in  Sonoma  Gounty  v.  Hall,  132  GaL  591-593,  noted  imder  Higby 
y.  Galaveras  Gounty,  18  GaL  180;  Oregon  v.  Davis,  42  Or.  36,  action  on 
official  bond  for  defalcation  is  on  a  liability  created  by  statute  and 
must  be  commenced  within  six  years  imder  B.  &  G  0(Mnp.,  section  6. 

76  GaL  125-127.    DEN6LES  v.  MICHSLSSBN. 

Assignee  of  Lease  is  released  from  future  rent  by  reassignment  to 
original  lessee,  p.  127.  See  note  to  Washington  etc  Go.  v.  Johnson,  10 
Am.  St.  Bep.  560,  on  general  subject. 

Leasees  is  Released  from  payment  of  rent  by  lessor's  failure  to  de- 
liver possession,  p.  127. 

To  same  effect  in  Brandt  v.  Phillippi,  82  GaL  641,  holding  abandonment 
of  lease  by  mutual  consent  inferable  from  such  failure.  Note  citations: 
Bedell  v.  Wilder,  36  Am.  St.  Rep.  875,  and  Minneapolis  etc.  Go.  y.  Wil- 
Uamson,  88  Id.  482,  on  general  subject. 

76  ObI  127-181.    LEBKE  y.  HANCOCK. 

Subsequent  indorser  paying  note  may  recover  of  prior  indorser, 
amount  so  paid,  p.  130. 

Approved  in  Kellogg  y.  Lopez,  145  GaL  499,  applying  rule  where  cor- 
poration's note  indorsed  as  accommodation. 

Joint  Maker  of  Note  may  be  surety  as  to  comaker,  but  principal  as 
to  payee,  p.  130. 

To  same  effect  in  Eppinger  v.  Kendrick,  114  Gal.  627,  but  allowing 
joint  maker  to  show  real  position  as  surety  as  against  payee  who  has 
not  acted  on  apparent  principalship;  Oasey  v.  Gibbons,  136  GaL  371, 
noted  under  Farmers'  etc.  Bank  v.  Stover,  60  Gal.  387;  Farmers'  etc. 
Bank  v.  De  Shorb,  137  GaL  693,  noted  under  Harlan  v.  Ely,  55  GkL  34a 
Note  citation:  Altoona  etc.  Bank  v.  Dunn,  81  Am.  3U  Rep.  746. 
Notes  Gal.  Rep.— 231. 
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76  Cal.  131-134.    TIVNEN  v.  MONAHAN. 

Error  in  Admitting  Evidence  is  not  reversible  where  not  prejudicial, 
p.  134.  See  note  to  Dillingham  v.  Russell,  16  Am.  St.  Rep.  762,  on 
nonreversible  errors. 

76  Cai.  134-136.    BLAIR  y.  LUNIN6. 

Street  Assessment  cannot  be  attacked  in  action  thereon  for  errors 
cognizable  on  appeal  to  board,  p.  136. 

To  same  effect  in  McVerry  v.  Boyd,  89  Cal.  310,  as  to  including  of 
improper  charges;  De  Haven  v.  Berendes,  135  Cal.  181,  but  holding  void 
assessment  not  validated  by  nonappeal. 

■ 

76  Cal.  136-144.    OGLESBT  y.  HOLLISTES;    9  Am.  St.  Rep.  177. 

Recording  of  Void  Tax  Deed  imparts  no  notice  to  any  person,  p.  140. 

Cited  in  Grant  v.  Cornell,  147  Cal.  567,  where  certificate  of  sale  to 
state  contained  correct  description  of  land,  and  was  not  subject  to  de- 
fects alleged  in  assessment,  its  record  imparted  constructive  notice  to 
purchaser.  Note  citations:  Cole  v.  Green,  14  Am.  St.  Rep.  284,  and 
Duke  V.  Markham,  18  Id.  893,  on  general  subject. 

Adverse  Possession. — Color  of  Title  is  sufficiently  shown  by  void  tax 
deeds,  p.  140. 

To  same  effect  in  Silvarer  v.  Hanson,  77  Gal.  682,  holding  such  pos- 
session shown;  Chabert  v.  Russell,  109  Mich.  574,  admitting  same  in  evi- 
dence to  show  character  of  possession. 

Cotenancy. — ^Possession  by  one  is  that  of  all,  p.  140. 

Note  citations:  Cocks  v.  Simmons,  29  Am.  St.  Rep.  32,  and  Moss  v. 
Rose,  50  Id.  746,  on  general  subject. 

Adverse  Possession  against  Cotenant  will  be  established  when  no- 
torious in  character  and  otherwise  conformable  to  statute,  p.  142. 

To  same  effect  in  Feliz  v.  Feliz,  105  Cal.  5,  sustaining  instructions  and 
holding  such  possession  shown.  Note  citations:  Barker  v.  Jones,  13 
Am.  St.  Rep.  587;  King  v.  Carmichael,  43  Id.  310,  and  Alexander  v. 
Gibbon,  54  Id.  763,  on  general  subject. 

76  Cal.  145-149.    MILLER  v.  CALIFORNIA  INSURANCE  CO.;    9  Am. 
St.  Rep.  184. 

Marine  Insurance. — *Terils  of  the  Sea"  defined,  p.  147. 

See  note  to  Crescent  etc.  Co.  v.  Viclcsburg  etc  Co.,  30  Am.  St.  Rep. 
539,  on  general  subject. 

76  Cal.  149-152.    FANNING  v.  BOHME. 

Street  Assessment. — ^Assessment  and  other  papers  specified  in  statutes 
make  prima  facie  case  of  regularity  of  proceedings,  p.  151. 
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Cited  in  Blanchard  y.  Liadd»  135  CaL  213,  holding  establishment  of 
width  and  grade  of  street  so  shown. 

76  Cal.  153-155.    THOMPSON  v.  WILLIAMS;  9  Am.  St.  Rep.  187. 

Corporations. — ^Act  of  Directors  at  special  meeting  improperly  called  is 
not  valid,  p.  155. 

To  same  effect  in  Smith  v.  Dom,  96  Cal.  83,  as  to  passage  of  resolution 
authorizing  conveyance;  Curtin  v.  Salmon  etc.  Co.,  130  Cal.  348,  noted 
under  Harding  v.  Vandewater,  40  Cal.  77;  Hill  v.  Mining  Co.,  119  Mo.  26, 
holding  special  meeting  void  under  facts  and  notice  not  waived;  White- 
head V.  Hamilton  etc.  Co.,  52  N.  J.  Ek}.  84,  ruling  similarly  as  to  ad- 
journed meeting.  Note  citations :  Doembecher  v.  Lumber  Co.,  28  Am.  St. 
Rep.  771,  and  Bank  v.  McCarthy,  29  Id.  67,  on  gen«*al  subject;  Benbow 
Y.  Cook,  44  Id.  460,  on  notice  of  corporate  meetings. 

76  Cal.  156-163.    PEOPLE  v.  PARK  ETC.  RAILROAD  CO. 

Abatement  of  Nuisance  may  be  asked  by  state  if  public,  otherwise  by 
owner  of  property  affected,  p.  161. 

Note  citations:  Revell  v.  People,  69  Am.  St.  Rep.  271-280,  and  Carle- 
ton  V.  Rugg,  14  Am.  St.  Rep.  454,  on  general  subject. 

Nuisance. — ^Whether  encroachment  on  rights  is,  is  question  of  fact  for 
jury,  p.  161. 

See  note  to  Melford  v.  I^vy,  13  Am.  St.  Rep.  896,  on  general  tub 
ject. 

Nuiaanoe. — ^Railroad  in  public  park  is  not  when  not  injurious  to  rights 
or  privileges  of  public,  p.  163. 

See  note  to  Jackson  v.  Kiel,  16  Am.  St.  Rep.  209,  on  general  subject. 

76  Cal.  166-169.    ORO  ETC.  CO.  v.  STARR. 

Fraudulent  Conveyances. — ^Want  of  immediate  delivery,  eannot  be 
raised  by  subsequent  purchaser  of  same  property,  p.  168. 

See  note  to  Renninger  v.  Spartz,  15  Am.  St.  Rep.  695,  on  general  sub- 
ject. 

76  Cal.  169-171.    TAPPENDORFF  v.  DOWNING. 

Accretions  to  land  pass  under  deed  conveying  it,  p.  170. 

See  note  to  Coulthard  v.  Stevens,  36  Am.  St.  Rep.  311,  on  general 
subject. 

Description  in  Deed. — Statement  of  acreage  is  not  controlling,  p. 
170. 

To  same  effect  in  Baldwin  v.  Temple,  101  Cal.  402,  as  to  conflict  with 
specific  boundaries. 
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76  CbiL  171-172.    SMITH  v.  MOTT. 

Pledge  by  Bailee  is  valid  as  against  owner  when  lie  agrees  to  allow 
property  to  remain  in  pledge  if  pledgee  wiU  forbear  dshi,  p.  172. 

To  same  effect  in  Patton  ▼.  Joliff,  44  W.  Va.  91,  but  liolding  sodi  for- 
bearance not  asked  nor  given. 

76  GaL  173-174.    SIEBES  t.  BLANC 

Landlord  is  not  obliged  at  common  law  to  put  or  keep  property  in  re- 
pair, p.  173. 

Cited  in  Gately  v.  Campbell,  124  CaL  622,  noted  under  Brewster  t.  De 
Fremery,  33  CaL  341.  See  note  to  Sawyer  v.  McGillicuddy,  10  Am.  St. 
Rep.  264,  and  Gregor  v.  Cady,  17  Id.  470,  on  general  subject. 

Landlord  it  not  Liable  to  Tenant  for  injuries  received  by  naaon  of 
condition  of  premises,  notwithstanding  covenant  to  keep  in  r^Mur,  p. 
174. 

To  same  effect  in  Smith  v.  Buttner,  90  CaL  99,  sustaining  judgment 
on  pleadings;  Daley  v.  Quick,  99  GaL  182,  holding  landlord  not  liable 
and  no  misrepresentation  to  tenant  shown;  Callahan  v.  Loughran,  102 
CaL  480,  holding  complaint  insufficient  and  discussing  such  liability 
generally. 

Landlord's  Failure  to  Repair  entitles  tenant  only  to  privileges  speci- 
fied in  statute,  p.  174. 

To  same  effect  in  Moroney  v.  Hellings,  110  Gal.  221,  denying  right  of 
tenant  to  set  up  such  failure  in  action  for  unlawful  detainer  after  rent 
unpaid.  Note  citations:  Minneapolis  etc.  Co.  v.  Williamson,  38  Am.  St 
Rep.  483,  on  landlord's  statutory  duties. 

76  (M.  175-177.    JACOBS  v.  WALKER. 

Land  Contest  may  be  had  although  certificate  of  purchase  issued,  p. 
176. 

To  same  effect  in  Taylor  y.  Weston,  77  CaL  641,  holding  such  certifi- 
cate not  conclusive;  McFaul  v.  Pfankuch,  98  Gal.  402;  further  discuss- 
ing bar  of  such  proceeding  by  limitation;  Polk  v.  Sleeper,  143  GaL  74, 
noted  under  Hinckley  v.  Fowler,  43  GaL  64. 

76  GaL  177-181.    TURNER  v.  McDONALD;  9  Abl  St.  Rep.  189. 

Vendor  and  Vendee— Title.— 'KSood"  and  ''perfect"  titles  defined,  p. 
179,  180. 

Cited  in  Reynolds  v.  Borel,  86  Gal.  642,  holding  title  imperfect  and 
subject  to  grave  doubts  imder  facts,  and  Sheehy  v.  Miles,  93  GaL  292, 
ruling  similarly;  Peckham  v.  Stewart,  97  GaL  163,  also  ruling 
similarly  when  contract  specified  "good  and  perfect"  title,  and 
Koshlaad  v.  Spring,  U6  CaL  699,  as  to  ''good  and  satisfactory"  title; 
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Gwin  V.  Calegaris,  139  Oal.  387,  holding  title  partly  dependent  on  adverse 
possession  not  a  "perfect"  title;  Muller  v.  Palmer,  144  Cal.  313,  holding 
title  a  marketable  one;  Taylor  ▼.  Williams,  2  Colo.  App.  564,  on  point 
that  specific  performance  will  not  be  decreed  when  title  can  be  settled 
only  by  future  litigation;  and  see  Angus  v.  Robinson,  62  Vt.  65,  as  to 
specific  performance;  Meeks  t.  Gamer,  93  Ala.  21,  holding  title  to  be 
''perfect  and  good";  Ankeny  v.  Clark,  1  Wash.  St.  567,  on  point  that 
equitable  title  will  not  satisty  bond  for  deed.  Note  citations:  Town- 
shend  ▼.  Goodfellow,  12  Am.  St.  Rep.  742,  on  specific  performance; 
Worley  ▼.  Nethercott,  25  Am.  St.  Rep.  212,  on  remedies  of  vendee  when 
title  defective;  Herman  v.  Somers,  38  Id.  853,  on  marketable  title. 

Power  of  Attorney  to  sell  land  of  principal  does  not  cover  property 
held  under  mortgage  in  form  of  deed  absolute,  p.  180. 

Note  citations:  Penfold  v.  Warner,  35  Am.  St.  Rep.  694,  on  general 
sabject. 

Mortgage  does  not  convey  title,  although  in  form  of  deed  absolute,  p. 
180. 

Note  citations:  Ensminger  v.  Ensminger,  9  Am.  St.  Rep.  463,  on  evi- 
dence to  show  such  deed  a  mortgage. 

76  Gal.  18M86.    COPESTIin  v.  OPPERMANlf. 

Vendor  and  Vendee. — ^Title  is  good  when  owner  has  legal  and  equit- 
able title  to  all  the  land,  p.  186. 

To  same  effect  in  Bates  v.  Howard,  105  Gal.  184,  holding  title  involved 
to  be  such. 

Jurisdiction  of  Superior  Court  embraces  action  by  vendee  for  return 
of  deposit  because  title  invalid,  although  less  than  three  hundred  dol- 
lars, p.  186. 

Cited  in  Boyd  v.  Southern  Gal.  Ry.  Co.,  126  Gal.  574,  and  Raisch  v. 
Sausalito  etc.  Co.,  131  Gal.  217,  noted  under  Holman  v.  Taylor,  31  Gal. 
838;  Hart  v.  Camall  etc.  Co.,  101  GaL  162,  as  to  action  for  breach  of 
contract  to  locate  plaintiff  on  vacant  government  land,  involving  ques- 
tions of  title  and  possession  thereof,  and  see  S.  G.  103  Gal.  142,  hold- 
ing rule  ai^licable  although  such  questions  only  incidentally  involved. 

76  Gal.  190-191.    PEOPLE  v.  ANDERSON  ETC.  ROAD  CO. 

Franchises. — ^Tolls  are  not  collectible  on  wagon  road  after  expiration 
of  franchise,  p.  190. 

To  same  effect  in  People  v.  Turnpike  Co.,  122  Cal.  340,  but  granting 
right  to  collect  tolls  as  fixed  by  supervisors,  on  extension  of  franchise 
under  code;  Virginia  etc  Go.  v.  People,  22  Colo.  435,  construing  local 
statutes. 
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76  Cal.  192-196.    COCKRILL  v.  HALL. 

Instructions. — ^Exceptions  to  must  be  specific,  p.  195. 

Cited  in  Gray  v.  Esehen,  125  CaL  6,  holding  exceptions  insufficient. 

76  Cal.  197-202.     EMERSON  ▼.  BER6IN. 

Statute  of  Frauds. — ^Agreement  within  need  not  be  alleged  to  be  in 
writing,  p.  202. 

To  same  effect  in  Bradford  etc.  Co.  v.  Joost,  117  Cal.  207,  as  to  agree- 
ment alleged  in  answer. 

76  Cal.  203-207.    HOBSON  v.  HASSETT;  9  Am.  St.  Rep.  193. 

Agency. — Note  signed  X,  "president,"  will  hold  signer  personally 
liable  where  no  intent  to  bind  corporation  shown,  p.  205. 

To  same  effect  in  Kerry  v.  Marine  Co.,  121  Cal.  570;  66  Am.  St.  Rep. 
70,  holding  managing  owner  of  vessel  personally  liable  under  facts 
stated;  McOormick  t.  Stockton  etc.  Co.,  130  Cal.  104,  noted  under  Cham- 
berlain V.  Pacific  etc.  Co.,  54  Cal.  103.  Note  citations:  Peterson  v. 
Homan,  20  Am.  St.  Rep.  565;  Johnson  v.  Armstrong,  29  Id.  650;  Cream 
City  etc.  Co.  v.  Friedlander,  36  Id.  899;  Neeley  v.  State,  46  Id.  151,  and 
Norris  v.  Dains,  49  Id.  719,  on  agent's  personal  liability;  Greenberg  v. 
Lumber  Co.,  48  Id.  918,  on  liability  of  corporate  officers;  Braun  v.  Hess, 
79  Am.  St.  Rep.  225. 

General  Citation. — Janes  v.  Citizens  Bank,  9  Okla.  564. 

76  Cal.  208-212.    SPARROW  v.  RHOADES;  9  Am.  St.  Rep.  197. 

Ejectment. — General  Denial  permits  defense  of  invalidity  of  deed  un- 
der which  plaintiff  claims,  p.  210. 

To  same  effect  in  Eastman  v.  Gurrey,  16  Utah,  420,  as  to  plaintiff's 
tax  deed;  Staley  v.  Housel,  35  Neb.  166,  as  to  fraud  in  procurement  of 
plaintiff's  deed;  Commonwealth  etc.  Co.  v.  Dokko,  72  Minn.  231,  as  to 
defense  of  usury  in  mortgage  under  which  plaintiff  deraigned  title. 

76  Cal.  212-221.  BLACKWOOD  v.  CUTTING  PACKING  CO.;  9  Am.  St 
Rep.  199;  note,  206,  and  see  CUTTING  ETC.  CO.  v.  PACKERS' 
EXCHANGE,  86  Cal.  575,  577;  21  Am.  St.  Rep.  64,  65. 

Warranty  is  Implied  on  sale  of  future  crop  of  fruit,  p.  214. 

See  notes  to  Fairbank  etc.  Co.  v.  Metzger,  16  Am.  St.  Rep.  759;  Mc- 
Cray  etc.  Co.  v.  Woods,  41  Id.  606,  on  general  subject. 

Sale  of  Future  Crops  is  valid  when  to  be  grown  on  then  existing 
trees  of  vendor,  p.  215. 

To  same  effect  in  Shoemaker  ▼.  Acker,  116  Cal.  245,  as  to  lemon  crops^ 
and  further  holding  as  to  value  of  immature  orchard. 
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Sales. — Title  does  not  pass  till  payment  of  price  when  terms  were 
cash  on  delivery,  p.  216. 

Cited  in  Hilmer  v.  Hills,  138  Cal.  139,  holding  fact  that  bills  of  lading 
were  taken  out  in  vendee's  name  not  conclusive  as  to  passing  of  title  on 
such  sale. 

Sale^ — ^Title  Passes  when  goods  are  identified,  although  to  be  weighed 
or  measured  thereafter,  p.  217. 

To  same  effect  in  lASsing  v.  James,  107  Cal.  357,  as  to  hay  in  speci- 
fied stacks.  Note  citations:  Foley  v.  Felrath,  39  Am.  St.  Rep.  44,  on 
general  subject. 

Sales. — Contract  using  word  "sold'*  is  not  conclusive  as  indicating 
consummated  sale,  p.  218. 

To  same  effect  in  Eaton  v.  Richer!,  83  Cal.  186,  on  point  that  "sold" 
does  not  necessarily  or  always  mean  that  conveyance  is  made  or  title 
passes. 

Breach  of  Warranty  is  not  waived  by  acceptance  of  part  of  goods 
when  all  rights  reserved,  p.  220. 

See  notes  to  Woodruff  v.  Graddy,  44  Am.  St.  Rep.  36,  on  general  sub- 
ject. 

76  Cal.  222-228.    CITY  OF  NAPA  ▼.  EASTERBY. 

Street  Assessments. — Publication  of  ordinance  does  not  exend  to 
maps,  et  cetera,  referred  to  therein,  p.  227. 

To  same  effect  in  In  re  Sober,  78  Cal.  481,  on  point  that  document  re- 
ferred to  in  will  is  not  a  part  thereof  as  to  attestation. 

76  Cal.  230-234.     HUGHES  v.  WHEELER. 

Insufficient  Pleading  of  Estoppel  cannot  be  first  raised  on  appeal  when 
not  when  objected  to  below,  p.  232. 

To  same  effect  in  Sukeforth  v.  Lord,  87  Cal.  403  (cited  in  Mangum  ▼. 
Mining  Co.,  15  Utah,  548),  as  to  general  allegation  of  fraud  in  answer; 
Willey  V.  Bank,  141  Cal.  518,  as  to  plea  of  estoppel;  Treanor  v.  Wil- 
liams, 145  Cal.  320,  applying  rule  in  election  contest. 

Appeal. — ^Error  in  Instructions  is  not  reversible  when  immaterial,  p. 
234. 

To  same  effect  in  Edwards  v.  Wagner,  121  Cal.  378,  as  to  such  error; 
Foster  v.  Carr,  135  Cal.  87,  applying  rule  in  case  of  variance  and  ad- 
mission of  evidence  when  all  the  facts  appeared;  Lima  v.  County  Bank, 
142  Cal.  248,  noted  under  Green  v.  Ophir  etc.  Co.,  45  Cal.  522. 

Error  in  Admitting  Evidence  is  not  reviewable  in  absence  of  specific 
objection,  p.  234. 

Sec  note  to  Mutual  etc.  Soc.  v.  Lackland,  10  Aul  St.  Rep.  300,  on  gen- 
eral subject. 
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76  Gal.  235-239.    SIERSA  MILLING  ETC.  CO.  y.  HARTFORD  STC  Ca 

Insurance — ^Warranty  to  Keep  Watchman. — ^Insured  is  not  liable  for 
watchman's  negligence^  p.  237. 

Distinguished  as  dictum  in  McKenzie  ▼.  Insurance  Co.,  112  GaL  659, 
holding  insurer  not  liable  where  watchman's  service  was  insufficient. 
Followed  in  Phoenix  etc.  Go.  v.  Go£fman,  10  Tex.  Giv.  App.  634,  holding 
condition  fulfilled  by  insured;  McGannon  ▼.  Michigan  etc  Fire  Ins.  Go.f 
127  Mich.  646. 

76  GaL  240-242.    CLSAST  y.  CITT  RAILROAD  Ca 

Damages  for  Death  of  Child  through  negligence  may  include  mental 
anguish  and  suffering  of  parent,  p.  241. 

Overruled  in  Morgan  v.  8.  P.  Go.,  96  GaL  618;  29  Am.  St.  Rep.  146, 
confining  damages  to  actual  pecuniary  injury,  and  see  Webb  v.  Denver 
etc.  Go.,  7  Utah,  20,  22,  23,  where  denied.  Note  citations:  West  v. 
Telegraph  Go.,  7  Am.  St.  Rep.  636,  and  Louisville  etc.  Go.  y.  Goody- 
koontz,  12  Id.  376,  383,  on  general  subject. 

Bnoneons  Instruction  Improperly  Limiting  Jury  in  determining  dam- 
ages is  presumed  erroneous,  p.  242. 

Approved  in  Holt  v.  Spokane  eto.  Ry.,  3  Idaho,  718,  foUowing  role. 
76  GaL  261-266.    DODGE  v.  TATES. 


Ejectment— CoBstmctiye  PoBseision  of  pubUe  land  by  grantee  tlwn- 
of  is  shown  as  against  trespasser  by  actual  possession  of  part,  p.  264. 

To  same  effect  in  Keuebaumer  v.  Woodman,  89  GaL  316,  as  to 
mining  claim,  when  plaintiff  and  defendant  have  each  failed  to  mark 
boundaries. 

76  GaL  256-267.    RANDALL  y.  HUNTER. 

Partner  may  issue  firm  note  for  individual  debts  when  so  agreed,  p. 
267. 

See  note  to  Farwell  v.  Trust  Go.,  22  Am.  St.  Rep.  748,  on  general  sub- 
ject. 

76  GaL  267-259.    McDONALD  v.  SWETT. 

Time  to  Plead  is  not  extended  by  pendency  of  motion  to  dismiss,  p. 
269. 

To  same  effect  in  Higley  v.  Pollock,  21  Nev.  209,  ruling  similarly  as 
to  motion  to  quash  summons. 

Amendment  of  Complaint  after  default  Is  allowable  for  correction 
of  name  of  defendant,  p.  259. 

To  same  effect  in  Bennett  v.  Seibert,  10  Ind.  App,  386,  as  to  cor- 
rection of  name  of  party  in  assignment  of  errors. 
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76  Oal.  260-263.    6SIFFETH  v.  BROWN. 

Estoppel  in  Pais  requires  that  party  sought  to  be  estopped  should 
have  acted  with  express  intent  to  deceiye,  or  culpable  negligence,  p. 
262. 

See  note  to  Cook  y.  Walling,  10  Am.  St.  Bep.  21,  on  general  subject. 

76  C3aL  264-268.    KNOX  ▼.  HI6BT. 

Vaxiance  cannot  be  first  asserted  on  appeal,  p.  268. 

Cited  in  Cushing  v.  Pires,  124  CaL  666>  noted  under  Dikeman  ▼.  Nor- 
ris,  36  CaL  94. 

76  CaL  269-281.    PEOPLE  ▼.  REI& 

Intervention. — ^Judgment  after  issues  Joined  upon  petition  cannot  be 
first  attacked  on  appeal  on  ground  that  intervention  was  improper, 
p.  273. 

To  same  effect  in  Newman  v.  Bullock,  23  Colo.  224,  where  no  ob- 
jection raised  below. 

Delinquent  Taxes. — ^Penalty  and  interest  are  not  payable  to  county 
generally,  p.  276. 

To  same  effect  in  Tacoma  etc.  Dist.  v.  Hedges,  18  Wash.  70,  con- 
struing local  act;  Prowers  Co.  v.  People,  17  Colo.  App.  521,  where  in- 
terest and  penalties  on  delinquent  state  tax  have  been  collected  by 
county  treasurer  and  retained  by  coimty,  action  may  be  maintained  by 
state  against  county  for  their  recovery. 

76  CaL  281-286.    PEOPLE  v.  COX. 

Oral  Charge  is  not  error  because  of  reporter's  failure  to  take  down 
portion,  when  portion  omitted  was  merely  preliminary  to  instruction 
given  and  reported,  p.  282. 

To  same  effect  in  People  v.  Leary,  105  CaL  497  (but  see  dissenting 
opinion,  500),  as  to  answers  to  questions  of  jury,  where  defendant  not 
prejudiced. 

Murder  in  First  Degree  must  be  wilful,  deliberate,  and  premeditated., 
p.  285. 

To  same  effect  in  People  v.  Bowman,  81  CaL  567,  but  holding  ele- 
ments determinable  by  jury. 

Murder  in  Second  Degree  is  killing  with  malice  aforethought  alone, 
p.  286. 

To  same  effect  in  State  v.  Norwood,  115  N.  Car.  792;  44  Am  St. 
Rep.  499,  holding  proof  of  deliberation  or  premeditation  unnecessaiy 
therefor,  and  see  State  v.  Fuller,  114  N.  C.  900. 
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76  Cal.  291-294.    MARYE  v.  HART. 

Agreement  is  not  void  that  mortgagee  pay  tax  on  land  and  include 
same  in  his  security,  p.  293. 

To  same  effect  in  Harralson  v.  Barrett,  99  Cal.  608,  but  ruling  aliter 
as  to  like  agreement  for  payment  of  taxes  on  mortgage  or  money 
secured  thereby;  Longmaid  v.  Coulter,  123  Cal.  218,  and  Bank  of  Ukiah 
y.  Reed,  131  Cal.  604,  sustaining  similar  agreements. 

76  Cal.  294-299.    PEOPLE  v.  ROACH. 

Escheat. — Proceeding  is  premature  if  brought  within  five  years  after 
death,  p.  296. 

Cited  in  Estate  of  Porter,  129  CaL  90,  79  Am.  St.  Rep.  82,  discussing 
validity  and  effect  of  section  1536,  Code  of  Civil  Procedure;  Estate  of 
Pendergast,  143  Cal.  140,  noted  under  Lyons  v.  State,  67  Cal.  384;  State 
V.  Stevenson,  6  Idaho,  370,  if  succession  is  not  claimed  by  nonresident 
foreigner  within  five  years  after  decedent's  death,  real  estate  owned  by 
decedent  escheats  to  state. 

Escheat — Disposition  of  Property. — Procedure  as  to,  stated,  p.  298. 
Cited  in  Estate  of  Miner,  143  Cal.  199  (cf.  dissenting  opinion,  page 
206),  discussing  necessity  for  action  of  escheat  by  the  state. 

General  Citation:  State  v.  Second  Judicial  District  Court,  25  Mont. 
364. 

76  Cal.  299-303.    SWAIN  v.  BURNETTE. 

Appeal. — Order  striking  out  part  of  complaint  is  not  directly  appeal- 
able, p.  302. 

To  same  effect  in  Cleland  v.  Walbridge,  78  Cal.  359,  as  to  order  strik- 
ing out  amended  complaint,  further  holding  bill  of  exceptions  neces- 
sary on  review  by  appeal  from  judgment.  Mote  citations:  Davie  v. 
Davie,  20  Am.  St.  Rep.  173,  on  general  subject. 

76  Cal.  309-312.     KELLY  v.  LUNING. 

Street  Assessment  is  invalid  under  act  of  1872  for  street  crossings 
formed  by  intersection  of  diagonal  streets,  p.  311. 

To  same  effect  in  Boyle  v.  Tibbey,  82  Cal.  13,  but  ruling  aliter  as  ta 
sewer  on  such  street,  but  not  reaching  intersection. 

76  Cal.  315-318.     ARENDT  v,  MACE;  9  Am.  St.  Rep.  207. 

Homestead  May  Include  land  contiguous  to  residence  property  and 
used  as  garden,  p.  316. 

To  same  effect  in  Watterson  v.  Bonner  Co.,  19  Mont.  557,  61  Am. 
St.  Rep.  528,  as  to  fences  and  other  improvements.     Note  citations: 
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Linn  etc.  Bank  v.  Hopkins,  27  Am.  St.  Rep.  311;  Cameron  v.  Gebhard, 
34  Id.  838;  Hodges  v.  Winston,  36  Id.  244;  on  general  subject. 

Homestead  is  creatable  on  land  partly  wife's  separate,  and  partly 
community  property,  p.  317. 

Cited  in  Chapman  v.  White  etc.  Co.,  78  Miss.  442,  construing  local 
statute.    See  note  8  Am.  St.  Rep.  855. 

76  Cal.  318-322.    DIG6INS  v.  BROWN. 

Street  Assessment  District  includes  all  property  fronting  on  work  to 
be  done,  p.  321. 

To  same  effect  in  In  re  Madera  etc.  District,  92  Cal.  327,  27  Am.  St. 
Rep.  128,  discussing  method  of  assessment  for  irrigation  district;  Mc- 
Sherry  v.  Wood,  102  Cal.  660,  but  restricting  rule  to  proceedings  under 
act  of  1872;  San  Diego  etc.  Co.  v.  Shaw,  129  Cal.  275,  similarly  con- 
struing Vrooman  act;  Independence  v.  Gates,  110  Mo.  386,  holding 
property  assessable  according  to  frontage,  and  holding  tax  deed  void. 

Street  Assessment  is  Void  where  property  omitted  that  was  properly 
taxable,  p.  322. 

To  same  effect  in  Davies  v.  Los  Angeles,  86  Cal.  49,  enjoining  tax 
sale  thereon;  Ryan  v.  Altschul,  103  Cal.  178,  holding  entire  assess- 
ment void  when  void  on  face  for  this  reason;  and  see  page  177,  where 
case  again  cited  as  to  remedy  by  appeal  to  supervisors. 

76  Cal.  323-324.    LARKIN  v.  LARKIN. 

Appeal  does  not  Lie  from  order  refusing  to  set  aside  prior  appealable 
order,  p.  323. 

To  same  effect  in  Goyhinech  v.  Goyhinech,  80  Cal.  409,  as  to  order 
refusing  to  vacate  judgment  because  no  findings  filed;  Kubli  v.  Haw- 
kett.  89  Cal.  640,  as  to  order  refusing  to  set  aside  judgment  of  dis- 
missal; and  on  same  point  Insurance  Co.  v.  Weber,  2  N.  Dak.  246;  In 
re  Get  Young,  90  Cal.  78,  as  to  order  refusing  to  revoke  order  for  let- 
ters of  guardianship;  Wickersham  v.  Comerford,  96  Cal.  440,  as  to  or- 
der refusing  to  vacate  order  for  probate  homestead;  Harper  v.  Hildreth, 
99  Cal.  269,  as  to  order  refusing  to  vacate  certain  nonappealable  or- 
ders. Note  citations:  Davie  v.  Davie,  20  Am.  St.  Rep.  173,  on  general 
subject. 

Order  is  not  Reviewable  when  affidavits  used  on  motion  are  not 
identified  or  included  in  bill  or  statement,  p.  324. 

Cited  in  Pereira  v.  City  Savings  Bank,  128  Cal.  47,  declining  to  re- 
view new  trial  order  when  bill  of  exceptions  was  improperly  settled; 
Rarasbottom  v.  Fitzgerald,  128  Cal.  77,  holding  certificate  of  judtre  not 
sufficient  to  identify  affidavits  used;  Skinner  v.  Horn,  144  Cal.  280, 
noted  under  Nash  v.  Harris,  57  Cal.  242;  Herrlich  v.  McDonald,  80  Cal. 
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470  (cited  in  Somers  v.  Somers,  81  Gal.  609),  as  holding  that  certifleate 
of  judge  is  sufficient;  Fitzpatrick  v.  Fitch,  83  Cal.  491,  on  point  that 
certificate  of  clerk  to  transcript  is  insufficient  as  authentication;  Melde 
v.  Rejmolds,  120  Cal.  236,  holding  certain  affidavits  on  motion  for  new 
trial  not  properly  authenticated. 

76  CaL  328-363.    PEOPLE  t.  GOLDENSON. 

Change  of  Venue  in  criminal  case  is  in  discretion  of  trial  judge,  p.  339. 

To  same  effect  in  People  v.  Elliott,  80  CaL  298,  holding  no  abuse 
shown  on  denial,  and  Hawes  v.  State,  88  Ala.  67,  69,  and  State  ▼.  Car- 
rington,  15  Utah,  484,  ruling  similarly. 

Change  of  Venue  is  Properly  Denied  when  motion  not  renewed  after 
conditional  denial  and  leave  to  renew  granted,  p.  339. 

Cited  to  same  effect  in  People  v.  Fredericks,  106  Cal.  558,  559,  but 
holding  change  properly  grantable  under  facts;  People  v.  Suesser,  132 
Cal.  635,  out  granting  change  when  motion  renewed. 

Continuance  is  within  discretion  of  court,  p.  341. 

To  same  effect  in  Baumberger  y.  Arff,  96  CaL  262,  sustaining  grant- 
ing upon  terms  under  facts;  People  v.  Warren,  130  CaL  681,  holding 
further  continuance  to  procure  counsel  properly  refused. 

Grand  Jury. — ^Irregularities  in  impanelment  cannot  be  considered  on 
motion  to  set  aside  indictment,  p.  845. 

To  same  effect  in  Bruner  v.  Superior  Court,  92  CaL  267,  on  point  that 
appeal  does  not  lie  for  such  irregularities. 

Challenge  to  Orand  Jury  will  not  lie  for  failure  to  notify  defendant 
of  its  investigation  nor  to  permit  him  to  introduce  evidence,  p.  846. 

Note  citations:  Commonwealth  v.  Green,  12  Am.  St.  Rep.  907,  on  gen- 
eral subject. 

Criminal  Law. — ^Defendant  may  be  required  to  stand  during  trial,  for 
identification  by  witness,  p.  347. 

Cited  in  People  v.  Oliveria,  127  CaL  881,  affirming  similar  procedure. 

Evidence. — ^Medical  Books  are  not  admissible  except  for  cases  of  im- 
peachment, p.  348. 

Cited  in  Baily  v.  Kreatsmaii,  141  CaL  522,  noted  under  People  v. 
Wheeler,  60  CaL  581. 

Leading  Questions  to  prosecuting  witness  are  witliin  discretion  oi 
court,  p.  349. 

Cited  in  People  v.  Harlan,  188  CaL  19,  permitting  sneh  questions  in 
rape  case. 

Witness— Prejudice.— Particular  reasons  for  prejudice  eanaot  be  in- 
quired into,  p.  349. 
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Cited  in  People  t.  Breen,  130  CaL  79,  sustaining  objection  to  similar 
questions. 

Misconduct  of  Jury. — ^Affidavits  of  jurors  denying  misconduct  are  ad- 
missible and  conclusive  thereon,  p.  362. 

To  same  effect  in  Glaspell  v.  Railroad  Co.,  43  Fed.  Rep.  910,  but  rul- 
ing aliter  as  to  their  affidavits  that  they  did  not  follow  certain  er- 
roneous instructions.  Note  citations:  People  v.  Murrayi  28  Am.  St.  Rep. 
114,  on  jurors'  affidavitiL 

Jury. — ^Newspaper  PublicatioB  read  by  jury,  although  prejudicial  to 
defendant's  cause,  will  not  warrant  new  trial  unless  jury  in  fact  in- 
fluenced thereby,  p.  368. 

To  same  effect  in  People  v.  Murray,  86  Cal.  361,  further  holding  as  to 
practice  on  motion  for  new  trial  on  this  ground;  and  see  S.  C.  94  Cal. 
216,  28  Am.  St.  Rep.  114,  sustaining  denial  of  such  motion  under  facts; 
out  all  these  cases  overruled  in  People  v.  Stokes,  103  Cal.  197,  42  Am. 
St.  Rep.  106,  reversing  conviction  for  reading  of  such  articles,  despite 
juror's  testimony  of  non-influence  therefrom;  and  see  People  v.  Azoff, 
105  Cal.  635,  where,  however,  no  proof  offered  that  articles  were  in  fact 
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Appeal  from  Judgment  is  premature  if  taken  before  its  entry,  p. 
354. 

Cited  in  Estate  of  Scott,  124  Cal.  676,  on  point  that  date  of  actual 
entry  controls,  irrespective  of  stipulation  of  counsel;  concurring  opin- 
ion in  Estate  of  More,  143  Cal.  500,  noted  under  McTjaughlin  v.  Doherty, 
64  Cal.  519;  Martin  v.  Smith,  11  S.  Dak.  438,  dismissing  appeal  ac- 
cordingly.   See  note  20  Am.  St  Rep.  173. 

76  Cal.  355-369.    SHADBTJRNE  t.  DALT. 

Specification  of  Errors  of  Law  is  unnecessary  when  appeal  taken  on 
bill  of  exceptions,  p.  366. 

Approved  in  Warren  v.  Stoddert,  6  Idaho,  700,  following  rule.  Over- 
ruled in  Miller  v.  Wade,  87  Cal.  411  (but  see  dissenting  opinion,  p.  413), 
as  to  error  in  granting  nonsuit;  but  see  Hagman  v.  Williams,  88  Cal. 
151,  where  rule  affirmed  as  to  rulings  on  evidence;  and  Barfield  v.  Ir- 
rigation Co.,  Ill  Cal.  119,  as  granting  of  nonsuit,  overruling  Miller  case 
in  turn;  and  on  same  point,  Snell  v.  Payne,  116  Cal.  220. 

Amendment  of  Answer  is  properly  denied  when  made  at  eve  of  trial, 
p.  356. 

To  same  effect  in  Bank  t.  Heron*  122  CaL  110,  where  issues  changed 
therdt>y« 
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76  Cal.  360-372.    TURLOCE  IRRIGATION  DISTRICT  ▼.  WILLIAMS. 

Irrigation  Districts. — ^Wright  Law  (Stats.  1887,  p.  29)  is  constitu- 
tional, p.  368. 

To  same  effect  in  Irrigation  Dist.  v.  De  Lappe,  79  Cal.  353,  further 
holding  a  district  properly  organized  under  facts;  Crall  v.  Poso  etc. 
District,  87  Cal.  145,  ruling  similarly  and  sustaining  bond  issue;  and, 
on  same  points.  Board  v.  Tregea,  88  Cal.  352,  and  Board  v.  Collins,  46 
Neb.  417,  423  (cited  in  State  v.  Commissioners,  47  Neb.  450) ;  In  re  Ma- 
dera etc.  Dist.,  92  Cal.  307,  27  Am.  St.  Rep.  Ill,  where  question  reviewed 
and  main  case  affirmed;  Woodward  v.  Sanitary  District,  99  Cal.  562, 
applying  rule  to  statutes  1891,  p.  223,  on  formation  of  sanitary  dis- 
tricts; In  re  Central  etc.  Dist.,  117  Cal.  389,  further  sustaining  organi- 
zation ;  Reelf oot  etc.  District  v.  Dawson,  97  Tenn.  179,  as  to  act  for  for- 
mation of  leree  districts;  Herring  v.  Modesto  Irr.  Dist.,  95  Fed.  715, 
denying  right  to  attack  organization  of  district  collaterally;  People  v. 
Brown  Valley  Irr.  Dist.,  119  Fed^  538,  allegation  in  information  in  quo 
warranto  against  validity  of  California  ^^right  act"  does  not  raise 
federal  question.  Denied  in  Bradley  v.  Fallbrook  etc.  Dist.,  68  Fed. 
Rep.  956,  declining  to  follow  state  decisions;  but  see  S.  C.  164  U.  S.  159, 
where  this  case  reversed. 

Irrigation  Districts  are  quasi  public  corporations  organized  for  gen- 
eral public  benefit,  p.  370. 

To  same  effect  in  People  v.  Selma  etc.  Dist.,  98  Cal.  208,  holding  ac- 
tion not  maintainable  for  its  dissolution  for  nonuser  of  corporate  pow- 
ers. Distinguished  in  Belknap  Sav.  Bank  v.  Lamar  L.  etc.  Co.,  28  Co-lo. 
339,  canal  companies  organized  under  Colorado  laws  for  irrigating  pur- 
poses not  being  quasi  public  corporations,  court  cannot  on  insolvency 
appoint  receiver,  and  make  his  certificates  preferred  over  prior  mort- 
gages. 

76  Cal.  372-376.    PAGE  ▼.  SUPERIOR  COURT. 

Dismissal  of  Action  is  incomplete  until  entry  of  judgment  thereon,  p. 
373. 

To  same  effect  in  Page  y.  Page,  77  Cal.  84,  arising  in  same  case; 
Acock  V.  Halsey,  90  Cal.  219,  further  holding  entry  of  such  judgment 
improper  when  answer  praying  affirmative  relief  filed  between  such 
entry  and  entry  of  dismissal  on  register;  Barnes  v.  Barnes,  95  Cal.  174, 
further  holding  filing  of  written  dismissal  merely  effective  as  order  to 
clerk  to  dismiss;  Evans  v.  Johnston,  115  Cal.  183,  holding  case  still 
pending  until  such  entry;  Wolters  v.  Eossi,  126  Cal.  648,  sustaining 
right  of  court  to  vacate  dismissal  entered  by  clerk;  but  cf.  Hopkins  v. 
Superior  Court,  136  Cal.  553-555,  holding  rule  abrogated  by  later  amend- 
ment of  section  581,  Code  of  Civil  Procedure.  Distinguished  in  Boyd  v. 
bteele,  6  Idaho,  631,  632,  omission  to  enter  judgment  of  dismissal  does 
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not  defeat  plaintiff's  dismissal  of  action^  nor  does  such  dismissal  re- 
main in  abeyance  until  entry. 

76  Gal.  376-377.    PACIFIC  MUTUAL  LIFE  INS.  CO.  v.  SHEPARDSON. 

Affidavit  of  Service  by  Mail  of  notice  of  appeal  must  show  that  par- 
ties resided  in  different  places  and  existence  of  mail  communication  be- 
tween them^  p.  377. 

To  same  effect  in  Thompson  v.  Brannan,  76  CaL  620,  as  to  cost  bill, 
and  holding  affidavit  insufficient. 

76  CaL  381-384.    THOMPSON  v.  WHITE.    S.  C.  63  Cal.  606. 

Interlocutory  Decree  is  not  appealable  except  in  partition  suits,  p. 
383. 

To  same  effect  in  Watson  v.  Sutro,  77  CaL  611,  dismissing  appeal  un- 
der facts. 

76  CaL  386-387.    PEOPLE  T.  COHN. 
Reasonable  Doubt — PToeecution  must  prove  its  case  beyond,  p.  386. 
Bee  note  to  Plake  ▼.  State,  16  Am.  St.  Rep.  410,  on  general  subject. 

76  Cal.  387-394.    SANTA  CLARA  ETC.  CO.  v.  HATES;  9  Am.  St.  Rep. 
211;  note,  216. 

Illegal  Contract  cannot  form  basis  of  judicial  proceedings,  p.  390. 

To  same  effect  in  Buck  v.  Eureka,  109  Cal.  522,  as  to  extra  compensa- 
tion for  city  official,  but  sustaining  quantum  meruit  for  services  after 
official  term;  Berka  v.  Woodward,  125  Cal.  127,  73  Am.  St.  Rep.  37, 
noted  under  Swanger  v.  Mayberry,  69  Cal.  91.  Note  citation:  Levy  v. 
Spencer,  36  Am.  St.  Rep.  306,  and  Goodrich  v.  Tenney,  36  Id.  467,  on 
general  subject. 

Combination  in  Restraint  of  Trade  among  lumber  dealers  is  void  as 
against  public  policy,  p.  390. 

To  same  effect  in  Paciftc  etc.  Co.  v.  Adler,  90  Cal.  119,  25  Am.  St.  Rep. 
108,  as  to  agreement  to  create  monopoly  in  grain  bags;  Herriman  v. 
Menzies,  115  Cal.  24,  56  Am.  St.  Rep.  86,  but  sustaining  combination 
among  stevedores  under  facts;  Meyers  v.  Merrillion,  118  Cal.  356,  as  to 
agreement  to  create  monopoly  in  box  manufacture;  Tuscaloosa  etc.  Co. 
V.  Williams,  127  Ala.  123,  85  Am.  St.  Eep.  133,  as  to  similar  contract 
between  ice  manufacturers;  Northern  Securities  Co.  v.  United  States, 
193  U.  S.  341,  upholding  anti- trust  act  of  1890,  though  construed  to  em- 
brace combination  of  stockholders  of  two  competing  interstate  rail- 
roads to  form  stockholding  corporation  which  should  acquire  in  ex- 
change for  its  own  capital  stock  a  controlling  interest  in  each  of  such 
railroads;  Bishop  v.  Preservers'  Co.,  157  IlL  311,  48  Am.  St.  Rep.  332, 
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as  to  corporate  trust  for  manufacturing  preserves;  Texas  etc.  Go.  ▼. 
Railway  Co.,  41  La.  Ann.  982,  17  Am.  81  Rep.  455  (cited  in  Cleveland 
etc.  Co.  y.  Closser,  126  Ind.  363,  22  Am.  St.  Rep.  605),  as  to  railroad 
pooling  contract,  and  holding  that  such  contract  cannot  be  made  basis 
of  suit;  Fire  Ins.  Cos.  v.  State,  75  Miss.  40,  as  to  insurance  trust,  under 
local  statutes  (but  see  Insurance  Co.  v.  State,  86  Tex.  266,  269,  ruling 
aliter  as  to  insurance  combination) ;  United  States  v.  Freight  Assn.,  68 
Fed.  Rep.  70,  as  to  freight  pool,  and  construing  interstate  commerce  act 
in  this  behalf;  Continental  etc.  Co.  y.  Board,  67  Fed.  Rep.  318,  but  sus- 
taining association  of  fire  underwriters  under  facts;  United  States  v. 
Coal  Dealers'  Assn.,  85  Fed.  Rep.  264,  as  to  coal  pool,  and  construing 
Federal  Anti-trust  Law  of  1890;  and  United  States  v.  Addyston  etc.  Co., 
85  Fed.  Rep.  291,  under  same  act,  as  to  iron  pipe  manufacturers'  com- 
bination; dissenting  opinion  United  States  y.  Knight  Co.,  156  U.  S.  29, 
main  opinion  holding  certain  combination  not  within  antitrust  act.  Note 
citations:  Emery  v.  Candle  Co.,  21  Am.  St.  Rep.  820;  Texas  etc.  Co.  y. 
Adoue,  29  Id.  704;  Chapin  y.  Brown,  32  Id.  301,  and  More  y.  Bennett,  33 
Id.  221,  on  general  subject. 

Contract  in  Restraint  of  Trade  is  entirely  yoid  where  indivistble  and 
consideration  is  illegal,  p.  393. 

To  same  effect  in  City  etc.  Works  y.  Jones,  102  Oal.  614,  but  holding 
territorial  restriction  on  sale  of  good-will  divisible  under  its  terms; 
United  States  etc.  Co.  v.  Trust  Co.,  88  Fed.  Rep.  166,  but  sustaining 
agreement  as  to  lease  when  void  as  to  deed.  Note  citations:  Handy  y. 
Publishing  Co.,  16  Am.  St.  Rep.  699,  on  illegal  contracts. 

76  Cal.  395-399.    BX7SRIS  y.  FITCH. 

Diyision  Fence  may  be  established  by  acquiescence  of  parties  for  six- 
teen years,  p.  398. 

Cited  in  Western  Union  Oil  Co.  y.  Newlove,  145  CaL  774,  where  find- 
ings as  to  practical  location  by  agreed  fence  are  supported  by  evidence, 
findings  as  to  laches  which  are  mere  legal  conclusions  from  practical 
location  are  immaterial;  Miller  y.  A(ills  Co.,  HI  Iowa,  660,  noted  under 
Sneed  y.  Osbom,  25  Cal.  628.    See  note  11  Am.  St.  Rep.  692. 

76  Cal.  400-401.    PEOPLE  t.  PEARSOIf. 

Service  by  Publication  under  section  3649,  Political  Code,  is  invalid  if 
made  without  affidavit  or  order  therefor,  p.  400. 

To  same  effect  in  People  v.  Harrison,  107  Cal.  644,  but  denying  power 
to  set  aside  judgment  thereon  after  six  months,  upon  evidence  outside 
of  record;  In  re  Tracey,  136  Cal.  390,  vacating  decree  terminating  life 
estate  when  service  by  publication  was  defective  on  motion  made  with- 
in six  months. 

Judgment  is  Void  when  jurisdiction  of  defendant  not  acquired,  p.  401« 
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See  note  to  Arthur  y.  Israel,  22  Am.  St.  Rep.  387,  on  general  sub- 
ject. 

Judgment  is  Attacked  Directly  by  motion  to  set  it  aside,  p.  401. 
To  same  effect  in  Norton  v.  Railroad  Co.,  97  Cal.  396,  further  discuss- 
ing time  for  making  such  motion. 

Motion  to  Vacate  Judgment  void  on  face  need  not  be  made  within 
statutory  six  months,  p.  401. 

Orerruled  in  People  v.  Harrison,  84  Cal.  608  (but  see  dissenting  opin- 
ion, p.  611),  holding  proper  remedy  to  be  by  separate  action.  Note  cita- 
tions: Furman  v.  Furman,  60  Am.  St.  Rep.  643,  on  general  subject. 

76  Cal.  404-414.    CALIFORNIA  CENTRAL  RAILWAY  CO.  ▼.  HOOPER. 

Consolidation  of  Corporations. — ^Articles  of  consolidation  are  articles 
of  incorporation  of  consolidated  company,  p.  406. 

To  same  effect  in  Railway  Co.  v.  Hellman,  109  Cal.  687,  on  point 
that  new  corporation  may  exist  for  full  statutory  period  irrespective  of 
age  of  constituents;  Isom  v.  Rex  Crude  Oil  Co.,  147  Gal.  666,  consolida- 
tion of  two  mining  companies  does  not  dissolve  the  consolidated  com- 
panies and  they  may  be  sued  separately;  Crescent  etc.  Co.  v.  Mont- 
gomery, 124  Cal.  145,  on  point  that  new  company  may  be  substituted 
for  one  of  its  constituents  in  pending  action  brought  by  latter;  Day  v. 
Railroad  Co.,  58  N.  J.*L.  681,  as  to  right  of  new  company  to  prosecute 
condemnation  proceedings  begun  before  consolidation. 

Eminent  Domain. — ^Judgment  must  be  sufficiently  certain  to  indicate 
land  taken  and  paid  for,  p.  413. 

To  same  effect  in  San  Francisco  etc.  Co.  v.  Gould,  122  Cal.  602,  603, 
applying  rule  to  complaint  and  holding  latter  insufficient;  Madera 
County  V.  Raymond  G.  Co.,  139  Cal.  134,  but  holding  judgment  sufficient- 
ly definite;  Bigelow  v.  Draper,  6  N.  Dak.  171,  holding  necessity  for  con- 
demnation established  by  proof. 

Particular  Route  Sought  to  be  Condemned  by  railroad  is  not  ren- 
dered unnecessary  by  reason  of  existence  of  another  route  equally  good, 
p.  412. 

Approved  in  Union  Pacific  R.  R.  v.  Colorado  Postal  T.  C.  Co.,  30  Colo. 
142,  in  condemnation  proceedings  by  telegraph  company  for  right  of  way 
along  railroad,  evidence  to  show  existence  of  highway  adjacent  to  rail- 
road upon  which  telegraph  line  might  be  erected,  is  immaterial  to  show 
lack  of  necessity  to  take  right  of  way  along  railroad;  Postal  Tel.  Cable 
Co.  V.  Oregon  S.  L.  Ry.,  23  Utah,  485,  where  telegraph  company  makes 
bona  fide  effort  to  agree  with  railroad  on  terms  for  us  of  land  in  right 
of  way  for  construction  of  telegraph  line,  and  railroad  refuses  to  nego- 
tiate, necessity  for  taking  right  of  way  is  shown,  though  other  lands 
are  available. 

Notes  CaL  Rep.— 232. 
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76  Gal.  415-433.    WHEATON  ▼.  NORTH  BRITISH  ETC.  CO.;  9  Am.  St. 
Kep.  216. 

Insurance  Company  is  bound  by  acts  of  local  agent  within  general 
scope  of  business,  unless  insured  knew  of  his  real  authority,  p.  420. 

To  same  effect  in  Famum  v.  Insurance  Co.,  83  Cal.  257,  17  Am.  St. 
Rep.  242  (and  note,  247,  248),  as  to  waiver  of  condition  that  policy 
should  not  operate  until  payment  made;  La  Marche  v.  New  York  etc. 
Co.,  126  Cal.  502,  holding  fraud  of  agent  as  to  application  attributable 
to  company  and  not  to  applicant;  Royal  Neighbors  v.  Roman,  177  IlL 
31,  applying  rule  to  medical  examiner  of  mutual  benefit  society;  Tits- 
worth  v.  Insurance  Co.,  62  Mo.  App.  314,  as  to  waiver  of  proof  of  loss; 
New  York  etc.  Co.  v.  Russell,  77  Fed.  Rep.  104,  as  to  knowledge  by  agent 
of  falsity  of  statements  by  insured  at  time  of  application;  and  see,  on 
same  point,  Coles  v.  Insurance  Co.,  41  W.  Va.  266;  Taylor  v.  Insurance 
Co.,  98  Iowa,  528,  60  Am.  St.  Rep.  215.  Note  citations:  Baker  v.  Insur- 
ance Co.,  14  Am.  St.  Rep.  493,  and  Follette  y.  Mutual  etc.  Assn.,  28  Id. 
696,  on  agent's  misrepresentations;  Burlington  etc  Co.  ▼.  Gibbons,  19 
Id.  123;  German  etc.  Co.  v.  Gray,  19  Id.  157,  Phenix  etc.  Co.  y.  Bowdre, 
19  Am.  St.  Rep.  333;  Berry  y.  Ins.  Co.,  28  Id.  655,  Beebe  y.  Ins.  Co.,  32 
Id.  527,  Phenix  etc.  Co.  v.  Munger,  33  Id.  369;  Carey  y.  Ins.  Co.,  36  Id. 
916,  German  etc  Go.  y.  Humphrey,  54  Id.  301,  Americian  etc.  Co.  y. 
Fordyce,  54  Id.  309,  and  Snyder  v.  Ins.  Co.,  59  Id.  630,  on  agent's  waiver 
of  conditions;  Crittenden  v.  Ina.  Co.,  39  Id.  326,  cm  agent's  knowledge  of 
misrepresentations. 

Insurance. — ^Misrepresentation  on  application  as  to  yalue  of  property 
does  not  cause  forfeiture  unless  wilful,  p.  422. 

To  same  effect  in  National  Bank  v.  Insurance  Co.,  88  Cal.  505,  22  Am. 
St.  Rep.  326,  where  misstatement  as  to  lease  was  unintentional. 

Insurance. — ^Adjustment  operates  as  waiver  of  breach  of  warranty  or 
condition,  p.  429. 

To  same  effect  in  West  Coast  etc.  Co.  v.  Investment  Co.,  98  Cal.  512, 
as  to  waiver  of  false  proof  of  loss;  Washburn  etc.  Co.  v.  Merchants'  etc 
Co.,  110  Iowa,  426,  holding  condition  as  to  proof  of  loss  waived  by  acts 
of  agent.  Note  citations:  Graves  v.  Ins.  Co.,  31  Am.  St.  Rep.  614,  oa 
agent's  power  of  waiver. 

Estoppel  cannot  be  predicated  on  facts  not  known,  p.  429. 
Note  citations:    Johnson  v.  Cochran,  12  Am.  St.  Rep.  295;   De  Berry 
v.  Wheeler,  49  Id.  542,  on  general  subject. 

Insurance  Company  is  not  Estopped  from  claiming  forfeiture  for 
fraudulent  representations,  by  agent's  request  for  proof  of  loss,  p.  432. 

To  same  effect  in  McCormick  y.  Insurance  Co.,  86  Cal.  263,  264,  hold- 
ing no  estoppel  shown  under  facts,  as  to  misrepresentations  conoeming 
ownership;  dissenting  opinion  in  Corwin  v.  Railway  Co.,  61  Kaa.  461, 
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to  estoppel  of  owner  to  object  to  validity  of  condemnation.  Note 
citations:  Newman  y.  Covenant  etc.  Assn.,  14  Am.  St.  Rep.  204;  Far* 
num  v.  Ins.  Co.,  17  Id.  247,  248;  Quinlan  t.  Ins.  Co.,  28  Id.  650,  651; 
Enos  v.  Ins.  Co.,  46  Id.  813;  Home  etc  Co.  v.  Kennedy,  63  Id.  626,  on 
waiver  of  forfeiture. 

General  Citations — ^Robinson  y.  Pennsylvania  Fire  Ins.  Co.,  90  Me. 
393;  Loeb  v.  American  Cent.  Ins.  Co.,  99  Mo.  56. 

76  C^l.  434-436.    HOLLAND  y.  WILSON. 

Mechanics'  Liens.— Contract  for  more  than  one  thousand  dollars  is 
void  unless  plans  and  specifications  therein  referred  to  are  filed,  p.436. 

To  same  effect  in  Willamette  etc.  Co.  v.  College  Co.,  94  Cal.  233,  furth- 
er holding  as  to  its  sufficiency  as  memorandum  to  be  filed  in  lieu  of 
contract;  and,  on  same  point,  Greig  v.  Riordan,  99  Oal.  320;  Yancy  y. 
Morton,  94  Cal.  562,  where  drawings  not  filed;  White  v.  Bank  98  Cal. 
168,  but  holding  that  objection  could  not  be  first  raised  on  appeaL 

Mechanics'  Liens. — Contract  is  void  when  not  filed,  if  for  more  than 
one  thousand  dollars,  p.  436. 

To  same  effect  in  Rebman  y.  San  Gabriel  etc  Co.,  96  Cal.  394,  895 
397,  but  sustaining  money  action  for  reasonable  value  of   labor  or 
materials. 

76  Cal.  436-454.    PEOPLE  T.  HENSHAW. 

Police  CoQTta.— Whitney  Act  (Statutes  1886,  p.  213)  is  constitutional 
p.  440. 

To  same  effect  in  Ex  parte  Halsted,  89  CaL  472,  further  holding  no 
conflict  to  exist  between  it  and  section  1446,  Penal  Code;  Eahn  v. 
Sutro,  114  Cal.  334,  holding  county  government  act  as  to  terms  of 
justices  not  applicable  to  San  Francisco;  in  re  Mitchell,  120  Cal.  386, 
394,  further  holding  court  not  abolished  in  Los  Angeles  by  reason  of 
increase  in  population. 

General  Law  is  one  operating  alike  on  all  persons  to  whom  it  applies 
and  applicable  equally  to  all  in  same  category,  p.  445. 

To  same  effect  in  Cody  v.  Murphey,  89  Cal.  524,  and  Summerland  v. 
Bicknell,  11  Cal.  570,  sustaining  acts  regulating  official  salaries  in  coun- 
ties of  certain  class;  Ex  parte  Clancy,  90  Cal.  568,  but  excluding  act  al- 
lowing appeals  from  contempt  orders  in  insolvency  cases  alone;  and 
Pasadena  v.  Stimson,  91  Cal.  249,  250,  251,  ruling  similarly  as  to  act 
making  arbitrary  discrimination  and  classification  in  proceedings  for 
municipal  condemnation;  and  Dougherty  v.  Austin,  94  Cal.  621,  (con- 
curring opinion),  also  ruling  similarly  as  to  act  permitting  employment 
of  deputy  county  clerk  in  certain  specified  classes;  Solano  v.  McCudden, 
120  CaL  651,  sustaining  section  51,  county  government  act  of  1893,  as 
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to  presentation  of  claims  against  counties;  Wigmore  v.  Buell,  122  GaL 
147,  sustaining  act  as  to  trespassing  animals  in  certain  counties;  Ellis 
y.  Jefferds,  130  Cal.  480,  discussing  supervisors'  salaries  under  County 
Government  Acts  of  1893  and  1897;  Union  etc.  Co.  v.  Dottenheim,  107 
Ga.  625,  noted  under  Pritchett  v.  Stanislaus  Co.,  73  Gal.  310.  Distin- 
guished in  Henderson  v.  State,  137  Ind.  577,  holding  act  discussed  to  be 
special.  Note  citation:  State  v.  Ellet,  21  Am.  St.  Rep.  784,  785,  on  gen- 
eral subject. 

Classification  of  Municipal  Corporations  is  within  legialative  control, 
p.  446. 

To  same  effect  in  Darcy  y.  Mayor,  104  Gal.  644,  but  holding  classifying 
act  void  when  arbitrary;  and,  on  same  point,  Rauer  v.  Williams,  118 
Cal.  405;  Mintzer  v.  Schilling,  117  Cal.  363,  sustaining  act  providing 
for  disincorporation  of  cities  of  single  class;  Koester  v.  Board,  44  Kan. 
143,  sustaining  act  discussed;  Waite  v.  Santa  Cruz,  80  Fed.  Rep.  624, 
sustaining  act  for  bond  issues  in  cities  of  certain  classes. 

Municipal  Charters  may  be  amended  by  general  law,  p.  446. 

To  same  effect  in  Ex  parte  Ah  You,  82  Gal.  342,  343,  sustaining  act 
establishing  police  courts  in  certain  class  of  cities  (statutes  1885,  p. 
213) ;  Kennedy  v.  Board,  82  Gal.  492,  on  point  that  code  provisions  as 
to  schools  control  San  Francisco  consolidation  act;  People  v.  Bagley, 
85  Gal.  346,  but  sustaining  right  to  change  from  general  to  special 
charter;  Da  vies  v.  Los  Angeles,  86  Cal.  41  (but  see  dissenting  opinions, 
56,  57),  holding  special  charter  superseded  by  subsequent  conflicting 
general  laws;  Santa  Cruz  v.  Enright,  95  Cal.  Ill,  holding  Code  sections 
such  laws;  People  v.  Hill,  125  Cal.  20,  and  Ex  parte  Helm,  143  Cal. 
556,  noted  under  Staude  v.  Election  Commrs.,  61  Cal.  313;  Ex  parte 
Braun,  141  Cal.  208,  217,  noted  under  Thomason  v.  Ashworth,  73  Gal. 
73;  Huntington  v.  Nevada,  75  Fed.  Rep.  62,  sustaining  acts  permitting 
creation  of  bonded  indebtedness.  Cited,  also  in  People  v.  Gunn,  85  Cal. 
244,  discussing  necessary  defendants  in  action  to  dissolve  municipal 
corporation. 

76  Gal.  454-466.    ROUSSINET  v.  REBOUT. 

Lessor  is  Liable  to  lessee  for  damage  done  to  property  by  him,  al- 
though done  without  negligence,  p.  456. 

Distinguished  in  Tatum  v.  Thompson,  86  Cal.  208,  holding  lessor  not 
liable  for  danmges  from  condition  caused  by  fire. 

76  Cal.  457-460.    RUDDLE  ▼.  6IVSN& 

Fraudulent  Conveyance. — Continued  change  of  possession  held  not 
shown,  p.  457.  See  note  to  Renninger  v.  Spatz,  15  Am.  St.  Rep.  695, 
and  Stephens  v.  Gifford,  21  Id.  876,  on  general  subject. 
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76  Cal.  460-465.    PEOPLE  v.  HANSELMAN.      9  Am.  St.  Rep.  238. 

Larceny. — ^Information  must  show  property  owned  by  other  than  de- 
fendant, p.  461. 

See  note  to  State  y.  Powell,  14  Am.  St.  Rep.  826,  on  general  subject. 

Larceny.— Contest  to  taking  is  not  shown  by  mere  passive  submission, 
p.  462. 

See  notes  to  State  ▼.  Hull,  72  Am.  St.  Rep.  703,  and  36  Am.  St.  Rep. 
802. 

76  Cal.  466-469.    WSIOHT  T.  MIX. 

Obligation  is  Extinguished  by  payment  and  cannot  be  kept  alive 
thereafter,  p.  468. 

To  same  effect  in  James  v.  Yaeger,  86  Cal.  187,  as  to  note,  further 
holding  purchaser  after  maturity  to  take  subject  to  such  defense,  Yule 
T.  Bishop,  133  Cal.  679,  quoting  James  v.  Yaeger,  86  Cal.  187. 

76  Cal.  469-472.    BARR  v.  O'DONNELL;  9  Am.  St.  Rep.  242. 

Express  Trust  is  not  creatable  by  proof  of  parol  agreement  to  hold 
in  trust,  p.  471. 

To  same  effect  in  Feeney  v.  Howard,  79  Cal.  528,  12  Am.  St.  Rep.  164 
(and  note,  172),  further  holding  case  not  within  exceptions  to  statute 
of  frauds,  and  on  same  point,  Hasshagen  v.  Hasshagen,  80  Cal.  618,  519, 
further  holding  no  resulting  trust  shown;  andBabcock  v.  Chase,  111  Cal. 
363,  where  no  actual  or  constructive  fraud  charged;  Sheehan  v.  Sullivan, 
126  Cal.  192,  holding  no  express  or  implied  trust  created  under  facts 
stated.  Note  citations:  Mannix  v.  Purcell,  16  Am.  St.  Rep.  584,  Hamer 
v.  Sidway,  21  Id.  700,  Bork  v.  Martin,  28  Id.  674,  and  Johnson  v.  Cal- 
nan,  41  Id.  230,  on  general  subject;  Larmon  v.  Knight,  33  Id.  233,  on 
constructive  trusts. 

Statute  of  Frauds. — ^Demurrer  may  raise  defense  when  facts  appear 
in  complaint,  p.  471. 

See  note  to  Mitchell  v.  Thome,  30  Am.  St.  Rep.  705,  and  Speyer  t. 
Desjardins,  36  Id.  477,  on  general  subject. 

76  Cal.  472-474.    STALLAHD  v.  CUSHINO. 

Obstruction  of  Private  Way  may  be  abated  as  nuisance  by  abutting 
owner,  p.  474. 

To  same  effect  in  Hargro  v.  Hodgdon,  89  Cal.  630,  as  to  obstruction  of 
public  alley  where  special  damage  suffered.  Note  citations:  Herman 
V.  Roberts,  16  Am.  St.  Rep.  806,  on  repair  of  easements. 

76  Cal.  474-476.    RYALL  v.  CENTRAL  PACIFIC  RAILROAD  CO. 
Contributory  Negligence  is  bar  to  recovery,  although  defendant  negll- 
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gent  in  disobeying  mimidiMil  ordinance,  p.  476.    See  note  to  Oofanntms 
etc.  Co.  Y.  Bridges,  11  Am.  St.  Rep.  66,  on  general  subject. 

76  Gal.  476-486.    HELM  ▼.  WILSON.    S.  G.  89  OiL  505. 

DeaciiptioB  in  Deed. — ^Error  will  be  rejected  when  land  can  be  identi- 
fied by  existing  monuments  thereon,  p.  484. 

To  same  effect  in  Bnmham  t.  Stone,  101  GaL  170,  sustaining  descrip- 
tion in  writ  of  restitution,  although  reference  to  government  subdi- 
visions was  erroneous;  Reclamation  Dist.  v.  McGuUah,  124  Cal.  180, 
noted  under  Reamer  v.  Nesmith,  34  Gal.  624;  McLean  v.  Baldwin,  136 
Gal.  567,  rejecting  mistake  in  lis  pendens  as  falsa  demonstratio.  Note 
citations:  Finlayson  v.  Finlayson,  11  Am.  St.  Rep.  845,  on  mistakes  in 
deeds. 

Ejectment. — Equitable  Sights  of  defendant  may  be  shown  in  action 
for,  p.  484. 

See  note  to  McKay  v.  Williams,  11  Am.  St.  Rep.  602,  on  general 
subject. 

Agreement  for  Division  Line,  followed  by  possession  for  statutory 
period  accordingly,  is  binding  irrespective  of  fact  of  dispute  when  agree- 
ment made,  p.  485. 

To  same  effect  in  Silvarer  v.  Hansen,  77  Gal.  587,  further  holding  pur- 
chaser from  contracting  owner,  with  notice,  bound  by  such  agreement; 
Cavanaugh  v.  Jackson.  91  Cal.  583,  further  holding  contracting  party 
bound,  though  having  then  only  possession,  who  afterwards  acquires 
title;  Thaxter  v.  Inglis,  121  Cal.  594,  sustaining  holdings  under  such 
agreement; Western  Union  Oil  Co.  v.  Newlove,  146  Gal.  774,  where  find- 
ings as  to  practical  location  are  supported  by  evidence,  findings  as  to 
laches  which  are  mere  legal  conclusions  from  findings  as  to  practical 
location,   are   immaterial. 

Estoppel — ^Division  Line. — ^Possession  under  agreement  therefor  and 
making  of  valuable  improvements,  will  estop  other  contracting  party 
from  disturbing  line  agreed  upon,  p.  486. 

To  same  effect  in  Stewart  v.  Sefton,  108  Gal.  208,  holding  estoppel 
created  under  facts.  Note  citations:  Cook  v.  Walling,  10  Am.  St.  Rep. 
22,  on  estoppel  by  silence. 

76  Cal.  487-488.    CARPENTER  ▼.  EWING. 

Instructions  will  be  presumed  justified  by  evidence  where  not  in 
record,  unless  erroneous  in  every  conceivable  state  of  facts,  p.  488. 

To  same  effect  in  Frost  v.  Grizzly  etc.  Co.,  102  Cal.  527,  sustaining 
instructions  in  action  for  damages  for  nuisance;  State  v.  Mason,  24 
^lont.  343,  noted  under  People  v.  Levison,  16  Cal.  98. 

Objection  to  Instruction  based  on  improper  admission  of  evidence 
cannot  be  first  raised  on  appeal,  p.  488. 
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Cited  in  Dyas  v.  Southern  Pac.  Co.,  140  Cal.  308,  as  to  instruction 
upon  allegation  of  complaint  admitted  by  answer. 

76  Cal.  480-494.    BANK  OF  HEALDSBURG  v.  HITCHCOCK. 

Notice  of  Motion  for  New  Trial  will  be  presumed  given  where  order 
denying  motion  was  not  based  on  its  absence,  p.  493. 

To  same  effect  in  Randall  v.  Duff,  79  Cal.  123,  holding  giving  of  such 
notice  sufficiently  shown  by  order  of  denial. 

76  Cal.  494-497.    ORDER  OF  MUTUAL  COMPANIONS  v.  GRISST. 
S.  C.  see  ESTATE  OF  GRIEST,  76  Cal.  497,  498. 

Benefit  Association. — ^Heirs  of  deceased  wife  of  member,  not  nomi- 
nated by  him,  cannot  contest  distribution  of  endowment,  p.  496. 

To  same  effect  in  Hoeft  v.  Supreme  Lodge,  113  Cal.  96,  on  point  that 
beneficiaries  under  first  nomination  cannot  attack  change  of  beneficiar- 
ies by  member;  IngersoU  v.  Knights,  47  Fed.  Rep.  274,  on  point  that 
contract  is  not  void  as  against  public  policy  because  beneficiary  has  no 
vested  interest;  Hancock  etc.  Co.  v.  Lawder,  22  R.  I.  417,  on  point  that 
question  of  insurable  interest  can  be  raised  by  the  insurer  alone.  Note 
citations:  Newman  v.  Covenant  etc.  Assn.,  14  Am.  St.  Rep.  204,  on  life 
insurance;  Bankers'  etc.  Assn.  v.  Stapp,  19  Id.  789,  and  Lake  v.  Minne- 
sota etc.  Assn.,  52  Id.  564,  on  general  subject. 

76  Cal.  497-498.    ESTATE  OF  GRIEST. 

Benefit  Association. — ^Wife  held  entitled  to  proceeds  of  policy  under 
facts,  p.  498.  See  note  to  Lake  v.  Minnesota  etc.  Assn.,  62  Am.  St.  Rep. 
571,  on  general  subject. 

76  Cal.  508-611.    WEITHOFF  v.  MURRAY. 

Employment  of  Servant  terminates  at  notice  of  master's  death,  p 
609.  See  note  to  East  Line  etc.  Co.  v.  Scott,  13  Am.  St.  Rep.  768,  on 
general  subject. 

76  Cal.  511-613.    McCLOSKEY  v.  KRELING. 

Municipal  Ordinance  is  valid  creating  fire  limits  for  erection  of 
wooden  buildings,  p.  512. 

Cited  in  Odd  Fellows'  Cem.  Assn.  v.  San  Francisco,  140  Cal.  231,  noted 
under  Ex  parte  Shrader,  33  Cal.  284.  Note  citations:  Kaufman  v. 
Stein,  46  Am,  St.  Rep.  376,  on  general  subject. 

Nuisance. — ^Private  Suit  will  not  lie  in  reference  to  public  nuisance 
unless  special  damage  shown,  p.  513. 

To  same  effect  in  Bank  v.  Sarlls,  129  Ind.  204,  28  Am.  St.  Rep.  187, 
but  sustaining  injunction  against  rebuilding  of  wooden  buildings,  under 
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facts;  but  see  on  last  point,  Rice  v.  Jefferson,  50  Mo.  App.  468,  denying 
right  to  enjoin  erection  of  wooden  building  simply  because  in  contra- 
vention of  ordinance;  Siskiyou  etc  Go.  v.  Rostel,  121  CaL  613,  as  to 
house  overhanging  sidewalk. 

76  Gal.  514-521.    EX  PASTE  KIRBT. 

Consecutive  Sentences  may  be  imposed,  and  second  need  not  be  ex- 
pressly designated  at  termination  of  first,  p.  519. 

To  same  effect  in  In  re  Esmond,  42  Fed.  Rep.  829,  sustaining  such 
sentences. 

76  CaL  521-523.    PEOPLE  v.  JtfADDEN. 

Instruction  may  be  refused  when  already  given,  p.  522. 

To  same  effect  in  People  v.  Elliott,  119  Gal.  594,  when  already  sub- 
stantially given. 

Jury  must  determine  on  facts  and  render  verdict  in  accordance  with 
instructions  given,  p.  622. 

To  same  effect  in  Sparf  ▼.  United  States,  156  U.  S.  86,  on  point  that 
jury  is  not  judge  of  law. 

RefuMl  to  Give  Instmction  as  to  grade  of  crime  is  not  error  where 
evidence  shows  commission  of  another  grade,  p.  523. 

To  same  effect  in  People  v.  O'Brien,  88  Gal.  491,  as  to  refusal  to  charge 
on  larceny  when  evidence  showed  only  robbery,  which  was  alleged; 
People  V.  Scott,  93  Gal.  517,  and  People  v.  McNutt,  93  Gal.  659,  as  to 
refusal  to  charge  on  simple  assault,  where  facts  showed  intent  to  mur- 
der; People  V.  Wright,  93  Gal.  568,  sustaining  general  charge  on  prose- 
cution for  mayhem;  People  v.  Stanton,  106  Gal.  142,  as  to  refusal 
to  charge  on  simple  assualt  where  malicious  throwing  of  vitriol  shown; 
People  V.  Swist,  136  Gal.  524,  quoting  People  v.  McNutt,  93  Gal.  658; 
People  V.  Repke,  103  Mich.  470,  sustaining  charge  that  defendant  was 
guilty  of  murder  in  first  degree  if  at  all.  Note  citations:  Patterson  v. 
State,  21  Am.  St.  Rep.  156,  on  assault  with  intent  to  kilL 

76  GaL  624-527.  SCHUYLER  v.  BR0U6HT0N. 

Value  in  Homestead  Declaration  may  be  stated  as  ''not  to  exceed 
sixteen  hundred  dollars,"  p.  525. 

To  same  effect  in  Southwick  v.  Davis,  78  Gal.  508,  as  to  similar  form 
of  statement. 

Homestead  Statute  is  remedial  and  should  be  liberally  oonsruted,  p. 
525. 

To  same  effect  in  Heathman  v.  Holmes,  94  Gal.  296,  sustaining  home- 
stead, although  building  used  partly  for  business  purposes;  Quacken- 
bush  V.  Reed,  102  GaL  499,  holding  recording  of  declaration  unnecessary; 
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SimonBon  ▼.  Burr,  121  CaL  585,  holding  declaration  sufficient.    Note  ci- 
tations: Mitchelson  v.  Smith,  26  Am.  St.  Rq>.  360,  on  general  subject. 

76  GaL  527-532.    B£CK  ▼.  SOWARD.  ' 

Acknowledgment  of  Homestead  DecUration  by  wife  must  follow  sec- 
tion 1186,  avil  Code,  p.  529. 

To  same  effect  in  Kennedy  v.  Gloster,  98  Gal.  148,  holding  homestead 
not  created  unless  acknowledgment  so  certified;  Burbank  v.  Kirby,  6 
Idaho,  213,  declaration  of  homestead  on  community  property  by  mar- 
ried woman,  certificate  of  acknowledgment  of  which  does  not  comply 
with  statute,  is  void. 

Homestead  on  Wife's  Property  descends  to  her  heirs  on  her  death, 
631. 

See  note  to  Sanders  ▼.  Russell,  21  Am.  St.  Bep.  29,  on  general 
subject. 

76  CaL  532-534.    BUNDT  ▼.  MA6I1IBS& 

Assault. — ^Exemplary  Damages  are  recoyerable  for  when  oppressiye 
or  malicious,  p.  534. 

See  note  to  Beck  y.  Thompson,  13  Am.  St.  Rep.  874,  and  Spellman  y. 
Railroad  Co.,  28  Id.  870,  882,  oik  general  subject. 

76  Gal.  535-537.    BURHETT  y.  SniLLAK. 

Specific  Performance  will  be  denied  when  contract  is  indefinite  and 
uncertain,  p.  537. 

To  same  effect  in  Breckinridge  y.  Crocker,  78  Gal.  536,  applying  rule 
to  action  for  damages  for  breach  of  such  contract.  Omaha  Loan  etc 
Co.  y.  Goodman,  62  Neb.  204. 

76  Gal.  537-542.    TREGEAS  y.  ETIWANDA  WATER  CO.;  9  Am.  St. 
Rep.  245. 

Corporate  Stock  is  personal  property,  p.  539. 

Approved  in  George  v.  Robiaon,  23  Utah,  83,  water  rights  represented 
by  shares  in  water  company  are  personalty  and  water  represented 
thereby  is  not  appurtenant  to  land  upon  which  water  is  used,  and 
shares  may  be  sold  independent  of  land.    See  note  67  Am.  St.  Rep.  379. 

Mortgage  is  Valid,  although  including  realty  and  personalty,  and  lat- 
ter is  not  delivered,  p.  540. 

To  same  effect  in  Breweries  y.  Schurtz,  104  Cal.  426,  sustaining  such 
mortgage,  although  part  of  personalty  was  not  mortgagable. 

Mortgage  of  Personalty  is  good  between  parties,  although  not  of  class 
inciuded  in  section  2955,  Civil  Code,  p.  640. 
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To  same  effect  in  Works  v.  Merritt,  105  Cal.  470,  holding  such  mort- 
gage good  also  as  to  subsequent  purchasers,  et  ceterii,  with  notice,  al- 
though not  lormally  executed  as  chattel  mortgage;  see  on  same  point, 
jDank  y.  Moore,  106  Cal.  680;  Bank  v.  Gibson,  109  Cal.  199,  sustaining 
(as  in  last  case)  mortgage  of  cattle,  not  embraced  by  then  act. 

76  Cal.  643-544.    IN  RE  FOOTE. 

Contempt  in  presence  of  court  cannot  be  punished  in  proceedings  be- 
gun fifty  days  thereafter  and  without  notice,  p.  544. 

See  note  to  Ex  parte  Aobertson,  11  Am.  St.  Rep.  214,  on  general  sub- 
ject. 

76  Cal.  546-555.    WOOD  ▼.  STROTHER;    9  Am.  St.  Rep.  249. 

Mandamus  will  Lie  to  control  judicial  discretion  where  determination 
is  not  intended  to  be  final,  p.  564. 

To  same  effect  in  Raisch  v.  Board,  81  Gal.  647   (but  see  dissenting 
opinion,  550),  issuing  writ  to  compel  board  of  education  to  draw  draft 
for  supplies  when  refusal  without  semblance  of  cause;  and  see  State  v. 
Mayor,  19  Mont.  540,  ruling  similarly;  Fairchild  v.  Wail,  93  Cal.  405, 
but  denying  writ  to  compel  street  superintendent  to  enter  into  con- 
tract, wnere  refusal  was  final  under  statute;  Hunt  v.  Broderick,  104 
Cal.  315,  granting  writ  to  compel  auditor  to  audit  claim  when  valid 
and  legal  and  properly  allowed  by  supervisors;  and  see  State  v.  Com- 
missioners, 22  Nev.  78,  on  similar  facts;  Keller  v.  Hewitt,  109  Cal.  148, 
granting  writ  when  act  merely  ministerial;  Hensley  v.  Superior  Court, 
111  Cal.  544,  granting  writ  to  compel  probate  judge  to  sign  decree  of 
due  notice  to  creditors;    dissenting  opinion;    People  v.  Superior  Court, 
114  Cal.  479,  main  opinion  denying  writ  to  compel  entry  of  default 
judgment  in  quo  warranto  proceedings:  Rundberg  y.  Belcher,  118  Gal. 
590,  but  denying  writ  to  compel  substitution  of  attorneys;   Sullivan 
V.  Gage,   145  Cal.   767,  denying  mandamus   to  compel  state  board  of 
examiners  to  audit  claim  of  attorney  for  receiver  in  action  by  state  to 
dissolve  corporation,  where  board  had  repeatedly  rejected  it ;  Kerr  v.  Su- 
perior Court,  130  Cal.  187,  noted  under  People  v.  Sexton,  24  Cal.  78; 
County  of  San  Luis  Obispo  v.  Gage,  139  Cal.  402,  noted  under  People  v. 
Supervisors,  46  Cal.  395;   Raleigh  v.  District  Court,  24  Mont.  314,  81 
Am.  St.  Rep.  437,  granting  writ  to  compel  court  to  take  jurisdiction 
and  proceed  thereon;  State  v,  Daggett,  28  Wash.  14,  mandamus  lies  to 
compel  city  comptrolled  to  issue  warrants  for  officers  whose  salary  ia 
fixed  by  law;  dissenting  opinion  in  Hover  v.  People,  17  Colo.  App.  405, 
majority  refusing  to  mandamus  Denver  council  to  make  appropriation 
to  pay  license  inspectors  in  accordance  with  fire  and  police  board's  esti- 
mate where  inspectors  not  provided  for  in  charter;  dissenting  opinion  in 
Pyke  V.  Steunenberg,  5  Idaho,  628,  majority  holding  while  mandamus 
lies  to  require  state  board  of  examiners  to  pass  upon  a  claim  presented. 
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court  cannot  direct  how  such  board  shall  act.  State  v.  Board,  131  Ind. 
93,  but  distinguishing  cases  where  specific  mode  of  action  was  directed; 
State  y.  Bickards,  16  Mont.  168,  50  Am,  St.  Rep.  485  (and  note,  400), 
but  denying  writ  to  compel  award  of  contract  to  "lowest"  bidder,  where 
not  shown  "responsible,"  under  facts;  Huron  v.  Campbell,  3  S.  Dak.  317, 
but  denying  writ  to  compel  lower  court  to  vacate  injunction.  Note 
citations:  State  y.  Deane,  11  Am.  St.  Rep.  344,  Brown  v.  Buck,  13  Id. 
447,  State  v.  Barnes,  23  Id.  525,  and  State  y.  Young,  34  Id.  48,  on  general 
subject.  Distinguished  in  Payne  y.  State  Board  etc.,  4  Idaho,  385,  386, 
mandamus  does  not  lie  to  direct  board  of  state  highway  commissioners 
to  allow  a  claim  already  rejected  by  the  board. 

Street  Assessment  may  be  made  within  reasonable  time  after  first 
declared  void,  p.  547. 

Cited  in  £de  v.  Cuneo,  126  Cal.  169,  174,  noted  under  Himmelmann  v. 
Oof  ran,  36  Cal.  411;  Flewellin  y.  Proetzel,  80  Tex.  197,  sustaining 
engineer's  amended  report. 

General  Citation.— State  v.  Higgins,  76  Mo.  App.  328. 

76  Cal.  555-562.    HAYS  ▼.  STEIGKR. 
Mexican  Grant. — ^Agua  Caliente  grant  construed,  p.  558. 
Cited  in  Watriss  y.  Reed,  99  Cal.  136,  discussing  rights  of  purchasers. 

Pleading  must  be  construed  most  strictly  against  the  pleader,  p.  560. 
Cited  in  Nason  y.  Lingle,  143  Cal.  366,  noted  under  Green  y.  CoYillaud^ 
10  Cal.  317. 

76  Cal.  562-565.  LOVSLAKD  ▼.  ALVORD  CONS.  Q.  M.  CO. 

Attachment  is  Dissolved  by  judgment  for  defendant,  p.  564. 

Cited  in  Hamilton  y.  Bell,  123  Cal.  95,  as  to  judgment  on  nonsuit, 
despite  its  subsequent  reversal  on  appeal;  Aigeltinger  v.  Whelan,  133 
Cal.  113,  noted  under  O'Connor  v.  Blake,  29  Cal.  316;  Ranft  v.  Young, 
21  Nev.  403,  holding  it  not  kept  alive  by  pendency  of  motion  for  new 
trial;  Meloy  v.  Orton,  42  Fed.  Rep.  517  (Wise.),  construing  local  act  as 
to  effect  of  appeal  thereon. 

76  Cal.  567-569.    BERNHEIM  v.  CHRISTAL. 

Fraudulent  Conveyances. — Transfer  out  of  usual  course  of  business 
is  only  prima  facie  evidence  of  fraud,  p.  568. 

To  same  effect  in  Grunsky  v.  Parlin,  110  Cal.  182,  on  point  that  pre- 
sumption is  rebuttable,  and  sustaining  transfer  because  of  innocence  of 
transferee;  and  see  Matthews  v.  Chaboya,  111  Cal.  438,  where,  as  in 
the  main  ease,  findings  of  validity  of  sale  were  sustained  on  conflict 
of  evidence. 
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Preference  is  not  Fraudulent  under  insolvency  act,  where  transferee 
had  no  fraudulent  intent,  p.  569. 

To  same  effect  in  Haskin  v.  James,  96  Gal.  260,  sustaining  such 
transfer  under  facts;  Greenwalt  v.  Mueller,  126  GaL  639,  sustaining  deed 
under  facts  stated. 

Order  Granting  New  Trial  will  be  affirmed  where  evidence  conflict- 
ing, p.  569. 

See  note  to  Missouri  etc.  Co.  ▼.  Platzer,  15  Am.  St.  Rep.  780,  on  review 
of  conflicting  evidence. 

76  Cal.  569-572.    SCHEER£K  v.  EDGAR. 

Mandamus  does  not  lie  to  compel  auditor  to  draw  warrant  to  assignee 
of  judgment  where  he  has  drawn  warrant  to  party  ordered  by  super- 
visors^  p.  571. 

Approved  in  Sullivan  v.  Gage,  145  Cal.  567,  denying  mandamus  to 
compel  state  board  of  examiners  to  audit  claim  they  had  rejected. 

76  Cal.  573-576.    PEOPLE  v.  BROWN. 

Error  in  Allowing  Questions  is  immaterial  when  answers  render  sueh 
error  not  prejudicial,  p.  574. 

Distinguished  in  People  v.  Mullings,  83  Cal.  146,  17  Am.  St.  Rep. 
229,  reversing  judgment  where  such  questions  were  prejudicial  to  de- 
fendant, as  presenting  '1i>efore  the  jury  the  assumption  of  damaging 
facts  which  could  not  be  proven." 

Homicide. — ^Evidence  is  admissible  of  threats  made  by  defendant 
against  decedent  several  years  prior  to  killing,  p.  574. 

To  same  effect  in  People  v.  Chaves,  122  Cal.  143,  admitting  such 
evidence  as  tending  to  show  malice;  State  v.  Shafer,  26  Mont.  19,  in 
murder  prosecution,  evidence  of  previous  conflict  at  another  place  is  ad- 
missible to  show  malice.  Note  citations:  Campbell  v.  Commonwealth, 
21  Am.  St.  Rep.  355,  and  Stitt  v.  State,  24  Id.  856,  on  evidence  of  threats. 

76  CaJ.  578-587.    MALONE  v.  BIG  FLAT  ETC.  CO.    S.  C.  93  Cal.  384- 
386. 
Mechanics'  Liens. — ^Variance  between  statements  of  notices  and  com- 
plaint is  ground  of  demurrer  for  ambiguity  and  rejection  of  evidence, 
p.  581. 

To  same  effect  in  Palmer  v.  Lavigne,  104  Cal.  33,  34,  as  to  allegations 
of  form  and  parties  to  contoact;  Santa  Monica  etc.  Co.  v.  Hege,  119 
Cal.  380,  as  to  allegations  of  terms  of  contract;  San  Francisco  Pa  v.  Co. 
V.  Fairfield,  134  Cal.  224,  on  point  that  claimant  can  recover  only  on 
contract  stated  in  his  claim. 

Liens  on  Mines. — Several  claims  operated  together  by  one  owner  may 
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be   considered  as   one  piece   of   property   under  mechanics'   lien   law, 
p.  582. 

To  same  effect  in  Hamilton  y.  Mining  Co.,  118  Cal.  151,  sustaining 
claim  filed  against  property  as  a  whole. 

Mechanics'  Liens. — ^Decree  can  adjust  respective  rights  of  parties,  p. 
583. 

To  same  effect  in  Bewick  v.  Muir,  83  Cal.  372,  as  to  lien  upon  ground 
as  a  "mine,"  which  is  only  partly  mineraL 

Notice  of  Lien  is  sufficient  if  substantially  in  compliance  with  statute 
as  to  name  of  employer,  p.  685. 

To  same  effect  in  Hagman  v.  Williams,  88  Cal.  151,  sustaining  notice, 
and  further  holding  as  to  admission  of  evidence  as  to  manner  in  which 
work  done;  Wagner  v.  Hansen,  103  Cal.  107,  but  holding  notice  in- 
sufficient as  to  statement  of  terms  of  contract.  Cited  also  in  Little  Rock 
etc.  Co.  v.  Spencer,  65  Ark.  203,  on  point  that  it  is  not  necessary  to  show 
that  claimant  did  work  personally. 

Mechanic's  Lien  may  be  asserted  by  blacksmith  who  does  work  on 
tools  and  machinery  used  in  developing  mine,  p.  586. 

Cited  in  McClain  v.  Hutton,  131  Cal.  138,  as  to  one  employed  by  con- 
tractor to  haul  materials  used  in  construction  of  building;  French  v. 
Powell,  135  Cal.  644,  noted  under  McCormick  v.  Los  Angeles  etc.  Co., 
40  Cal.  185;  Costagnetto  v.  Coppertown  Min.  etc.  Co.,  146  Cal.  33.1, 
where  lien  is  on  "mining  claim,"  and  court  finds  work  done  "in  and 
upon  said  mines"  objection  that  notice  states  work  was  performed  "on 
that  certain  copper  mine,"  is  immaterial. 

Mechanics'  Liena — Claim  is  valid  to  extent  of  lienable  items,  although 
other  items  added  thereto,  p.  586. 

To  same  effect  in  Gordon  etc.  Co.  v.  Railroad  Co.,  86  OaL  622,  but  ex- 
cepting case  where  such  addition  was  wiUfuIly  false;  Snell  v.  Payne, 
115  Cal.  222,  as  to  slight  overcharge,  covering  cost  of  barrels  wherein 
lime  was  packed;  Maynard  v.  Ivey,  21  Nev.  245,  discussing  sufficiency  of 
statement  of  lien. 

Mechanics'  Liens. — ^Laborer  working  by  the  month  need  not  file  Uea 
for  each  separate  month,  p.  686. 
Cited  in  Ah  Louis  v.  Harwood,  140  CaL  606,  sustaining  daim  as  filed. 

Miscellaneous.— Fields  v.  Daisy  G.  Min.  Co.,  25  Utah,  86,  part  pay- 
ment and  settlement  do  not  necessarily  defeat  running  nature  of  an  ac- 
count upon  which  a  lien  is  filed., 

76  Cal.  587-588.    EX  PASTE  LANS. 

Municipal  Ordinance  is  valid  that  prohibits  visiting  gambling  places, 
p.  588. 
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To  same  effect  in  In  re  Ah  Kit,  45  Fed.  Rep.  794,  where  prohibition 
restricted  to  specified  district. 

76  Cal.  589-590.    VAN  EMON  ▼.  SUPESIOK  COXTST;  9  Am.  St.  Rep. 
258. 

Funeral  Expenses  allowable  out  of  estate  include  cost  of  erection  of 
monument  at  grave,  p.  589. 

See  note  to  Galloway  v.  Estate  of  McPherson,  11  Am.  St.  Rep.  597,  on 
husbana's  liability  for  wife's  funeral  expenses;  Webb's  Estate^  44  Id. 
671,  on  general  subject. 

76  CaL  590-594.    REQUA  y.  SNOW. 

Specific  Performance. — ^Laches  of  vendee  will  bar  his  right  to,  p.  593. 
See  note  to  Hatch  ▼.  Kizer,  33  Am.  St.  Rep.  261,  on  general  subject. 

76  Oal.  594-596.    MSLLOR  y.  CROUCH. 

Notice  of  Settlement  of  Statement  need  not  be  given  by  party  when 
statement  and  amendments  are  delivered  by  him  to  clerk,  p.  596. 

To  same  effect  in  Horton  v.  Jack,  115  OaL  85,  further  holding  ob- 
jection waived  under  facts. 

76  Gal.  597-605.    BLISS  y.  JOHNSON. 

Riparian  Rights. — Lower  Owner  cannot  be  deprived  of  flow  by  em- 
bankments built  by  upper  owner  to  avert  overflow,  p.  603. 

See  note  to  Ulbricht  v.  Water  Go.,  11  Am.  St.  Rep.  79,  and  Ferguson 
y.  Firmenich  etc  Go.,  14  Id.  324,  on  general  subject. 

76  Gal.  606-608.    PEOPLE  v.  BURKHART. 

Official  Bond. — ^Action  is  barred  in  four  years  from  default,  p.  607. 

To  same  effect  in  People  v.  Weineke,  122  Gal.  539,  holding  action  barred 
on  bond  of  tax  collector.  Griticised  in  Gounty  of  Sonoma  y.  Hall,  132 
Gal.  597,  noted  under  Higby  v.  Galaveras  Go.,  18  OaL  180. 

76  GaL  608-609.    SCHULTZ  y.  HcLEAN. 

Hearsay  Evidence. — ^Declarations  of  party  to  his  attorney  in  absence 
of  adverse  parties  is  inadmissible,  p.  609. 

See  note  to  Wormsdorf  v.  Railway  Go.,  13  Am.  St.  Rep.  457,  on 
general  subject. 

Final  Judgment  must  pass  upon  rights  of  all  defendants,  p.  009. 

To  same  effect  in  Ghamp  v.  Kendrick,  130  Ind.  546,  holding  a  judgment 
not  flnal  for  appeal  purposes. 
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76  Gal.  610-616.    LI6ARE  ▼.  CALIFORNIA  SOUTHERN  RAILROAD 
CO. 

Affidavit  for  Publication  of  Summons  may  refer  to  and  make  part  of 
itself  the  complaint  on  file,  although  not  verifiedi  p.  612. 

Cited  in  £x  Parte  Yonetaro,  120  Cal.  318,  but  not  deciding  question; 
Cited  in  Pratt  ▼.  Stone,  25  Nev.  371,  sustaining  similar  affidavit. 

Affidavit  for  Publication  held  sufficiently  to  show  diligence  in  inquiry 
as  to  defendant's  residence,  p.  613. 

Cited  in  dissenting  opinion,  Dunlap  v.  Steere,  92  Cal.  356,  27  Am.  St. 
Rep.  148,  but  main  opinion  vacatiiig  judgement  because  affidavit  false. 

Judgment  by  Publication  cannot  be  collaterally  attacked  for  insuffi- 
ciency of  affidavit,  p.  613. 

Cited  in  People  v.  Wrin,  143  Cal.  13,  denying  motion  to  vacate  judg- 
ment made  over  four  years  after  its  rendition. 

76  Cal.  616-618.    ARMSTRONG  y.  LOWE. 

Real  Estate  Broker  employed  to  ''sell"  land  cannot  ezecate  contract 
to  convey  it,  p.  617. 

To  same  effect  in  Phelps  v.  Prusch,  83  Cal.  628,  discussing  his  duties 
and  right  to  commissions;  Grant  v.  Ede,  85  Cal.  421,  20  Am.  St.  Rep. 
238  (cited  in  Martin  v.  Ede,  103  Cal.  160),  denying  specific  performance 
of  such  contract;  and  on  same  point,  Campbell  v.  Galloway,  148  Tnd. 
447,  and  Carstens  v.  McReavy,  1  Wash.  St.  364;  McCullough  v.  Hitch- 
cock, 71  Conn.  404,  and  Ballou  v.  Bergs vendsen,  9  N.  Dak.  289,  noted 
under  Duffy  v.  Hobson,  40  Cal.  240;  Brandnip  v.  Britten,  11  N.  Dak.  379, 
380,  following  rule;  York  v.  Nash,  42  Or.  330,  agent  employed  to  sell 
property  on  commission  is  entitled  to  commission  when  he  produces  pur- 
chaser though  no  sale  consummated  owing  to  seller's  refusal  to  sell. 
Note  citations:  Earns  v.  Olney,  13  Am.  St.  Rep.  112,  on  general  subject. 

76  CaL  618-620.    THOMPSON  v.  BRANNAN. 

Findings  are  sufficient  where  ambiguity  therein  is  due  to  erroneous 
capitalization  and  punctuation,  p.  619. 

See  note  to  Gulf  etc.  Co.  v.  James,  16  Am.  St.  Rep.  763,  on  insignificant 
errors. 

Costa  are  not  Allowable  when  cost  bill  improperly  served,  p.  620. 
To  same  effect  in  Crane  v.  Forth,  96  Cal.  91,  where   not   served  nor 
filed. 

76  Cal.  621-623.    WEBB  v.  TRESCQNT. 

Attorney  May  Recover  on  quantum  meruit  when  discharged  without 
just  cause,  after  rendition  of  necessary  services,  p.  622. 
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To  same  effect  in  French  v.  Cunningham,  149  Ind.  635,  sustaining  re- 
covery, under  facts  stated. 

AppeaL — ^Presumption  is  in  favor  of  regularity  of  order,  p.  623. 

Note  citations:  McGowan  v.  Lufburrow,  14  Am.  St.  Rep.  183,  on 
general  subject. 

Nonjoinder  of  Plaintiffs. — ^Partnership  between  plaintiff  and  another 
is  not  ground  of  nonsuit  when  firm  not  interested  in  contract  sued  on, 
p.  623. 

To  same  effect  in  Williams  v.  Railroad  Co.,  110  CaL  461,  where  non- 
joinder not  pleaded  by  defendant,  although  demand  was  due  to  firm. 

76  CaL  624-626.    SAN  FRANCISCO  SAVINGS  UNION  ▼.  MYERS. 

Appeal — ^Presumption. — ^None  exists  that  judgment  was  by  consent,  p. 
625. 

See  note  to  Randolf  v.  Bloomfield^  14  Am.  St.  Rep.  271,  on  general 
subject. 

76  Cal.  626-632.    BANK  OF  CALIFORNIA  y.  TAAFFE. 

Forcible  Entry. — Question  of  good  faith  in  entry  cannot  be  considered, 
p.  630. 

Distinguished  in  Carter!  v.  Roberts,  140  Cal.  166,  noted  under  Voll  v. 
Hollis,  60  Cal.  569. 

76  Cal.  633-639.    PEOPLE  v.  FREESfi.      S.  C.  83  Cal.  455  (but  see  dis- 
senting opinion,  456,  457),  where  affirmed  as  stare  decisis. 

Officers. — Removal  cannot  be  made  by  governor  alone  when  appoint- 
ment required  concurrence  of  senate,  p.  634. 

Cited  in  Parish  v.  City  of  St.  Paul,  84  Minn.  430,  87  Am.  St.  Rep.  377 , 
noted  under  People  v.  Cazneau,  20  Cal.  507.  Distinguished  under  loca3 
statutes  in  Trimble  v.  People,  19  Colo.  195,  41  Am.  St.  Rep.  240,  sus- 
taining power  of  governor  alone;  but  see  Lease  v.  Freeborn,  52  Kan. 
754,  denying  governor's  power,  under  local  statutes.  Note  citations: 
People  V.  Stuart,  16  Am.  St.  Rep.  648,  on  general  subject. 

Statutory  Construction. — Code  provisions  must  be  construed  as  con- 
tinuations of  pre-existing  statutes  when  not  in  conflict,  p.  636. 

To  same  effect  in  The  Louis  Olsen,  52  Fed.  Rep.  653,  construing  pro- 
visions as  to  maritime  liens. 

70  Cal.  639-645.    IN  RE  BURDICK. 

Homestead  vests  absolutely  in  surviving  spouse  when  selected  from 
community  property,  p.  641. 

To  same  effect  in  Bull  v.  Coe,  77  Cal.  63,  11  Am.  St.  Rep.  241,  m  to 


S713  Notes  on  CaUfornia  Reports.  76  CaL  646-653 

wife's  title  where  selected  from  her  separate  property;  Hardwick  v. 
Blade,  128  Gal.  674,  noted  under  Mawson  y.  Mawson,  60  Gal.  539;  Dickey 
▼.  Gibson,  113  GaL  30,  54  Am.  St.  Rep.  323,  on  point  that  it  retains  its 
homestead  diaracter  while  in  hands  of  such  survivor.  Note  citations: 
Banders  y.  Russell,  21  Am.  St.  Rep.  28,  on  general  subject. 

Probate  Homestead  may  exceed  statutory  value  if  below  that  value 
when  originally  selected,  p.  641. 

To  same  effect  in  In  re  Walkerly,  81  GaL  582,  holding  extent  of  pro* 
bate  homestead  within  discretion  of  court. 

76  Gal.  646-647.    FURNISH  v.  IfULLAN. 

Affidavit  for  Publication  of  Summons  need  not  show  diligence  in  en- 
deavor to  find,  when  alleging  residence  outside  of  state,  p.  647. 

GIted  in  Parsons  v.  Weiss,  144  Gal.  415,  noted  under  Anderson  v.  Goff, 
72  Gal.  65;  Pratt  v.  Stone,  25  Nev.  374,  sustaining  similar  affidavit.  See 
note,  14  Am.  St.  Rep.  296. 

76  GaL  649-653.    HOLLIST£R  v.  COKDSRO. 

Hearsay  Evidence  includes  verdict  of  ooroner's  Jury  as  to  tima  or  man- 
ner oi  death,  p.  653. 

GSted  in  Rowe  v.  Such,  134  Oal.  576,  rejecting  such  evidence  on  quaa- 
tkm  of  negligence  as  to  death.    See  note^  13  Am.  Si.  Rep.  487. 
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77  CM.  1-7.    P£OPL£  y.  FARMER. 

Dying  Declaration  is  admissible  if  belief  of  imminent  death  appears, 
p.  6. 

See  Lipscomb  y.  State,  75  Miss.  504,  and  note  to  State  y.  Forney,  13 
Am.  St.  Rep.  268,  on  general  subject. 

77  OiL  7-10.    P£OPL£  y.  B£1ITL£T;  11  Am.  St.  Rep.  226. 

Defendant  Testifying  in  Own  Behalf  may  be  impeached  by  eyidenoe 
as  to  general  reputation,  p.  8. 

To  same  effect  in  People  y.  Hickman,  113  Gal.  87  (cited  in  People  y. 
Prather.  120  Gal.  066),  further  holding  as  to  form  of  inquiry  as  to  such 
reputation.  Note  citations:  Quintana  y.  State,  26  Am.  St.  Rep.  738,  on 
general  subject. 

Once  in  Jeopardy. — ^Plea  is  not  tenable  where  essential  elements  of 
two  offenses  are  not  the  same,  p.  8. 

To  same  effect  in  State  y.  Reiff,  14  Wash.  668,  holding  former  acquittal 
no  bar  under  facts.  Note  citations:  People  v.  Pearl,  15  Am.  St.  Rep. 
308,  Hooper  y.  State,  28  Id.  930,  Dill  y.  People,  41  Id.  264,  and  State 
y.  Emery,  64  Id.  880,  on  general  subject.  Overruled  as  to  facts  in- 
yolyed  in  People  y.  McDaniels,  137  Gal.  196,  holding  former  conviction 
for  battery  a  bar  to  charge  of  assault  with  intent  to  murder  predicated 
on  same  facts;  People  v.  Kerrick,  144  Gal.  47,  noted  under  People  y. 
Helbing,  61  Gal.  620;  State  v.  Gaddy,  15  8.  Dak.  169,  acquittal  of  assault 
with  deadly  weapon  with  intent  to  rob  is  no  bar  to  conviction  for  rob- 
bery in  taking  money  from  same  person  against  his  will,  by  force. 

77  Gal.  10-12.     HORITZ  ▼.  LAV£LL£;  11  Am.  St.  Rep.  229. 

Statute  of  Frauds — ^Mining  Claims. — ^Agreement  to  locate  and  deyelop 
claim  for  joint  benefit  of  all  is  not  within  statute,  p.  11. 

To  same  effect  in  Moore  v.  Hamerstag,  109  Gal.  124,  125;  but  ruling 
aliter  as  to  agreement  to  hold  in  trust  location  already  made;  Eberle  v. 
Garmiefaael,  8  N.  Mez.  177  (and  see  on  rehearing  698,  702),  as  to  agree- 
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ment  that  all  mines  located  should  be  held  in  common;  Reagan  ▼.  Me- 
Kibben,  11  S.  Dak.  277,  holding  aliter  as  to  agreement  to  convey  made 
after  location;  Book  y.  Mining  Go.,  58  Fed.  Rep.  119,  further  holding 
validity  of  agreement  not  attackable  by  strangers  thereto. 

Mining  Claim — Citixenship. — ^Plaintiff  need  not  allege  an  action  to 
fasten  trust  on  location  made  by  another,  p.  12.  See  note  to  McFeters 
▼.  Pierson,  22  Am.  St.  Rep.  393,  on  general  subject. 

77  OaL  12-15.    PEOPLE  ▼.  AH  BEAN. 

Information  for  Perjury.— Requisites  Stated,  p.  15. 

Cited  in  Pec^le  v.  Simpton,  133  CaL  370,  holding  indictment  defectlTe; 
People  y.  Rodley,  holding  uncertainty  waiyed  by  failure  to  demur;  People 
y.  Hitchcock,  104  OeiL  483,  sustaining  similar  indictment,  where  not 
demurred  to;  People  y.  Von  Tiedman,  120  OaL  131;  and  Maynard  y. 
People,  135  HL  426,  also  sustaining  indictments.  Note  citations:  State 
y.  Byrd,  13  Am.  St.  Rep.  665,  on  general  subject. 

77  CbO.  19-22.    WALLACE  y.  BENTLET;  11  Am.  St.  Rep.  281. 

Agent  is  Not  Liable  personally  on  oontract  made  on  behalf  of  owner, 
unless  it  contains  apt  words  so  to  charge  him,  p.  21. 

ated  in  Melone  y.  Ruffino,  129  Cal.  523,  624,  79  Am.  St.  Rep.  134,  135, 
noted  under  Conner  y.  Clark,  12  Cal.  168;  Kent  y.  Addicks,  126  Fed.  114, 
where  oontract  on  its  face  is  that  of  supposed  principal,  though  signed 
by  agent,  to  entitle  other  party  to  reooyer  of  agent  he  must  show  that 
it  would  haye  been  enforceable  against  principal,  if  authorized,  and  that 
plaintiff  oould  perform  it.  See  notes  48  Am.  St.  Rep.  917;  36  Am,  St 
Rep.  889;  33  Am.  St.  Rep.  618;  29  Am.  St.  Rep.  650;  22  Am.  St.  Rep. 
511. 

Agency.— Special  Damages  are  not  reooyerable  for  false  represen- 
tations of  authority  as  agent,  p.  22. 

To  same  effect  in  Senter  y.  Monroe,  77  Cal.  350,  as  to  false  assumption 
of  authority  to  sell  land.  Note  citations:  Knickerbocker  y.  liVilcoz,  21 
Am.  St.  Rep.  601,  on  general  subject. 

77  Cal.  22-27.    NEWMAN  y.  SMITH. 

Fraud.— Equity  will  relieye  from  acts  caused  by  promise  made  with- 
out any  intention  of  performing  it>  p.  26. 

To  same  effect  in  Hays  y.  Gloster,  88  OaL  565,  oompelling  reconyey- 
ance  of  property  conyeyed  thereunder;  Newman  y.  Smith,  122  Cal.  582, 
further  holding  proof  of  damage  by  the  fraud,  immaterial;  Matteson  y. 
Wagoner,  147  Ceil.  743,  upholding  sufficiency  of  complaint  to  cancel  loan 
and  mortgage  executed  on  fraudulent  promise  to  pay  prior  mortgage. 
Note  citations:  Mooney  y.  Dayis,  13  Am.  St.  Rep.  481,  on  general  sub- 
ject 
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Complaint  for  rescission  of  contract,  as  against  general  demurrer  need 
not  state  time  when  plaintiff  offered  to  return  consideration  received, 
p.  27. 

Cited  in  Ludington  ▼.  Patton,  111  Wis.  248,  sustaining  complaint  as 
against  such  demurrer. 

Fraud. — ^Equity  will  reUeve  from  acts  caused  by  promise  made  with- 
out intent  to  perform  it,  p.  SStf. 

Cited  in  Becker  ▼.  Schwerdtle,  141  OaL  891,  noted  under  Brison  y. 
Briscm,  76  CaL  627. 

77  Cal.  28-30.    JXEALE  y.  SUPBSIOK  COUST. 

Eminent  Domain — Compensation. — Court  may  order  possession  re- 
stored to  owner  when  compensation  not  pcdd,  p.  29. 

To  same  effect  in  San  Diego  etc  C6.  y.  Neale,  78  OaL  83,  but  denying 
restitution  on  motion  only,  unless  execution  on  money  judgment  re- 
turned unsatisfied.  Note  citations :  Gainesville  etc  Co.  y.  Hall,  22  Am. 
St.  Rep.  49,  on  condemnation  proceedings. 

77  Cal.  30-84.    PEOPLE  y.  O'LEART. 

Ph3r8ician's  License.— Indictment  f<Hr  pFactidng  without,  held  suf- 
ficient, p.  32. 

Cited  in  People  y.  Boo  Doo  Hong,  122  OaL  607,  sustaining  information 
therefor. 

Plea  of  Once  in  Jeopardy  must  be  entered  as  prescribed  by  Penal  Code, 
section  1017,  p.  33. 

Approved  in  State  v.  Lewis,  31  Wash.  86,  absence  of  date  of  former 
Judgment  in  plea  of  former  acquittal  renders  plea  bad.  See  note  16  Am. 
St  Rep.  230. 

77  CaL  34-36.    JOHNSON  y.  SSICHERT. 

Mandamus. — Petition  for  original  action  by  supreme  court  held 
Insufficient,  p.  36. 

Cited  in  People  y.  City  of  Chicago,  198  DL  620,  diwnissing  similar 
petition. 

77  Cal.  36-38.    CAMPBELL  y.  COBTJRN. 

Waiver  of  Findings  wiU  be  presumed  when  none  shown  by  records  and 
no  objection  taken  below,  p.  37. 

To  same  effect  In  re  Arguello,  86  Oal.  163,  holding  waiver  shown,  even 
if  findings  required  on  probate  order  for  sale  of  real  estate;  Richardson 
y.  Eureka,  110  OaL  446,  holding  non- waiver  not  shown;  cited  in  Seattle 
y.  Whitworth,  18  Wash.  128,  on  point  that  ambiguous  record  will  be 
eonstmed  in  favor  of  regularity  of  proceedings  below. 


77  Cal.  3S-64.  Notes  on  Galifomia  Reports.  8718 

77  Cal.  38  45.    MALONE  v^  CRESCENT  CITY  ETC.  CO. 

Corporate  Contracts. — ^President's  Authority  to  execute  need  not  be 
alleged,  p.  42. 

Cited  in  Ellison  v.  Branstrator,  153  Ind.  148,  holding  deed  signed  by 
▼ice-president  and  sealed,  presumed  to  be  properly  executed.  See  note  34 
Am.  St.  Rep.  29. 

Rescission  of  Contract  executed  for  benefit  of  third  person  cannot  be 
made  while  promisor  receives  consideration  from  promisee  therein, 
p.  43. 

Cited  in  Mitrovich  ▼.  Fresno  etc  Co.,  123  Cal.  383,  discussing  necessity 
of  formal  novation  under  facts  stated;  Tevis  ▼.  Savage,  130  Cal.  416. 
See  note  14  Am.  St.  Rep.  725. 

Appeals. — ^Errors  in  Instructions  are  not  reviewable  when  not  except- 
ed to  nor  specified,  p.  46. 

See  note  to  Slater  v.  Chapman,  11  Am.  St.  Rep.  696,  om  appellate 
practice. 

77  Cal.  45-50.    PEOPLE  ▼.  OTTO.    S.  C.  see  77  Cal.  50. 

Offices. — ^Dttty  is  presumed  regularly  performed,  p.  47. 

To  same  effect  in  Bode  v.  Trimmer,  82  Cal.  616,  as  to  regularity  oi 
certificate  of  listing  of  land  to  state. 

Offices. — ^Deputy  of  sheriff  becomes  also  his  deputy  as  ex  officio  tax 
oollector,  p.  47. 

DistingulBhed  in  Crowell  ▼.  Barham,  67  Ark.  1079  ruling  alitor  under 
local  statutes. 

77  Cal.  62-64.    IRVING  ▼.  CXUnfflKGHAM. 

Ejectment. — Writ  of  Possession  cannot  affect  persons  in  possession 
adverse  to  all  parties  to  suit,  p.  63. 

See  note  to  Lee  Chudc  ▼.  Quan  etc.  Co.,  16  Am.  St.  Rep.  61,  on  general 
subject. 

77  C^.  64-64.    BULL  ▼.  COE;  11  Am.  St.  Rep.  236;  and  see  BULL  ▼. 
STRONG,  98  Cal.  27,  28. 

Acknowledgment  by  Married  Woman  is  sufficient  if  she  is  made 
acquainted  with  contents  of  particular  instrument  acknowledged,  al- 
though not  of  another  referred  to  therein,  p.  67. 

To  same  effect  in  In  re  Sober,  78  Cal.  481,  on  point  that  documents 
referred  to  in  will  need  not  be  formally  attested;  Bank  v.  Rosenthal, 
99  Cal.  49,  but  holding  deed  intended  as  mortgage  on  homestead  in- 
effectual, unless  defeasance  also  acknowledged,  under  section  1242,  CivU 
Code;;  Andrews  t.  Bonham,  19  Tex.  Civ.  App.  180,  sustaining  acknowl- 
edgment. 
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Agency. — Husband  may  be  wife's  agent  as  to  delivery  of  deed  for 
her  property,  p.  67. 

See  note  to  Nelson  y.  McDonald,  27  Am.  St.  Rep.  73;  Hoffman  y. 
McFadden,  36  Id.  105,  on  general  subject. 

Action  between  Partners  cannot  be  maintained  at  law  before  account- 
ing and  settlement,  p.  59. 

To  same  effect  in  Clinton  etc.  Assn.  v^  Ferrell,  114  N.  C.  303,  holding 
claim  not  barred.  Cited  in  Jennings  v.  Pratt,  19  Utah,  137,  but  sus- 
taining action  at  law  as  to  nonpartnership  transactions  between  the 
members.  Note  citations:  Carpenter  y.  Greenop,  16  Am.  St.  Rep.  666, 
on  general  subject. 

Omission  of  part  of  security  is  waiver  of  mortgage  as  to  it,  p.  69. 

To  same  effect  in  Woodward  v.  Brown,  119  Cal.  291,  293,  63  Am.  St. 
Rep.  113,  114,  as  to  release  of  part  of  security  for  less  than  value.  Cited 
in  Stockton  etc.  Soc.  v.  Harrold,  127  Cal.  617,  Bank  of  Ukiah  v.  Reed, 
131  Cal.  603,  and  Newhall  v.  Bank,  136  Cal.  536,  noted  under  Mascarel 
V.  Raff  our,  61  Cal.  242;  Dooly  v.  Eastman,  28  Wash.  578,  where  one 
holding  mortgage  upon  two  distinct  tracts  foreclosed  against  one  only, 
it  was  waiver  of  right  to  enforce  mortgage  against  other,  though  omis- 
sion unintentional. 

Surety  ia  not  Discharged  by  mere  delay  of  oreditor  to  proceed  against 
principal,  p.  60. 

To  same  effect  in  Bank  v.  Smith,  101  Cal.  420,  on  point  that  creditor 
need  not  exhaust  remedies  against  principal  before  proceeding  against 
surety;  Carver  v.  Steele,  116  CaL  119;  68  Am.  St.  Rep.  167,  on  point 
that  failure  to  foreclose  mortgage  will  not  release  indorsers  on  mort- 
gage note;  Adams  v.  Wallace,  119  Cal.  71,  on  point  that  there  is  no 
privity  or  mutuality  between  debtor  and  guarantor;  Mulvane  y.  Sedg- 
ley,  63.  Kan.  126,  noted  imder  Sichel  v.  Carillo,  42  CaL  493;  Board  y. 
Security  Bank,  76  Minn.  180,  holding  sureties  not  released  under  facts 
stated;  Bell  v.  Walker,  64  Neb.  226,  quoting  Eickhoff  v.  Eikenbary,  62 
Neb.  335,  as  to  failure  to  present  claim  against  principal's  estate.  Note 
citations;  Willis  v.  Chowning,  59  Am.  St.  Rep.  851,  on  death  of  principal; 
Siebert  v.  Quesnel,  60  Id.  444,  on  general  subject. 

Wife  Mortgaging  Separate  Property  to  secure  husband's  debt  be- 
comes surety  as  far  as  property  is  conoemed,  p.  61. 

Cited  in  Farmers'  etc.  Bank  v.  De  Shorb,  137  Cal.  693,  noted  under  In- 
suranoa  Co.  v.  McCormick,  45  Cal.  580,  McDonald  v.  Randall,  139  CaL 
253,  and  Denny  v.  Seeley,  34  Or.  366,  noted  under  Spear  v.  Ward,  20  CaL 
659.    See  note  33  Am.  St.  Rep.  515. 

Seheaiing  in  Bank  may  be  granted  of  cause  decided  in  bank,  although 
order  for  rehearing  not  signed  by  five  justices,  p.  63. 

To  same  effect  in  In  re  Jessup,  81  Cal.  462,  as  to  similar  order. 
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7!  OaL  64-66.    CASTER  y.  PAI6B. 

Transcript  on  Appeal— Disodssal  for  failure  to  file  Is  not  obriated 
by  filing  pending  motion  to  dismiss,  p.  66. 

To  same  effect  in  Waitl  ▼.  Healy,  110  CSaL  680,  bat  denying  dismisssi 
by  reason  of  other  facts. 

77  OaL  66-68.    GOULD  y.  STAFFORD.    S.  a  01  OO.  146,  150;  101  GaL 
82,  88. 

Findings  are  lasnffldoit  if  not  spedfio,  p.  67. 

(Sted  in  Franklin  ▼.  Franklin,  140  Oal.  609,  reyetslng  Judgment  In 
diyoroe  case,  beoanse  of  such  insufficiency. 

Riparian  Owner  may  divert  reasonable  amount  of  water  for  irriga- 
tion of  his  riparian  lands,  p.  67. 

To  same  effect  in  Van  Bibber  y.  Ellton,  84  Oal.  688,  reversing  Judg- 
ment in  action  for  diversion  where  no  finding  made  as  to  what  was 
suoh  reasonable  amount;  dissenting  opinion,  Alhambra  etc  Co.  v.  May- 
berry,  88  OaL  77;  main  opinion  holding  lower  owner  bound  by  con- 
tract for  partition  of  water  entered  into  by  his  grantor;  Bathgate  v. 
Irvine,  126  OaL  142,  77  Am.  8t.  Rep.  164,  discussing  riparian  rights 
generally;  Union  etc  Go.  y.  Dangberg,  81  Fed.  Rep.  106,  holding  use  by 
upper  owner  improper.  Kote  citations:  Ulbrioht  y.  Water  Co.,  II  Am. 
St.  Rep.  78,  on  general  subject. 

Riparian  Owner  may  divert  all  water  for  domestio  purposes  or  drink 
for  man  or  beast,  p.  68. 

To  same  effect  in  Smith  v.  Oorbit,  116  OaL  692,  holding  suoh  use 
superior  to  that  for  irrigation  purposes. 

Findings  are  Srroneons  when  contrary  to  admissions  in  answer,  p.  68. 

To  same  effect  in  Ortega  v.  Oordero,  88  OaL  226,  disregarding  such 
findings  on  appeaL 

77  OaL  69-73.     SOUTHERN  PACIFIC  RAILROAD  CO.  y.  PURCSLL. 

Patent  to  Public  Lands  is  presumptive  evidence  of  fulfillment  of  all 
preliminary  conditions,  p.  70. 

To  same  effect  in  Merriam  v.  Bachioni,  112  OaL  196,  as  to  pre-emp- 
tion patent. 

Homestead. — Occupancy  of  public  land  does  not  of  itself  create  any 
right  as  against  subsequent  government  grant,  p.  70. 

ated  in  Central  Pac  R.  R.  Co.  v.  McCann,  126  OaL  556,  as  to  rights 
of  pre-emptioner  before  proper  entry. 

Failure  to  file  articles  of  incorporation  under  section  209,  Civil  Code, 
must  be  specially  pleaded,  p.  72. 

To  same  effect  in  Bank  v.  *Tibbits,  80  Cal.  70,  further  holding  un- 
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necessary  the  allegation  of  such  filing  in  complaint  by  corporation  re- 
specting its  property;  and  South  Yuba  etc  Ck>.  v.  Rosa,  80  Gal.  336, 
on  same  point,  further  holding  section  inapplicable  to  foreign  corpora- 
tions; Zion  eta  Assn.  ▼.  Mayo,  22  Mont.  101,  on  point  that  oomplaint 
by  foreign  corporation  need  not  aver  compliance  with  laws. 

Amendment  of  Answer  should  be  allowed,  p.  72. 

To  same  effect  in  Bums  v.  Scooffy,  08  ObL  276,  holding  that  such 
Amendments  should  be  allowed  with  broad  liberality. 

77  Osl.  73-78.    CLEVSLAHD  y.  CHOAT£. 

Deed. — ^Parol  Bvideiioe  is  admissible  to  show  location  of  property  in- 
aocnrately  described,  p.  78. 

See  note  to  Unlayson  v.  Finlayson,  11  Am.  St.  Rep.  844,  on  genera] 
subjeoL 

General  Citation.— McMaster  ▼.  Morse,  18  Utah,  27. 

77  OaL  70-81.    8CHULTZ  y.  NOBL£. 

Statute  of  Frauds.— Parol  Guaranty  is  valid  when  esecuted,  p.  81. 
See  note  to  Larsen  v.  Johnson,  23  Am.  St.  Rep.  410,  on  general  subject. 

Accommodation  Paper.— P&rol  Evidence  is  admissible  to  show  oinmm* 
stances  under  which  note  was  made,  p.  81. 

Cited  in  Faulkner  v.  Thomas,  48  W.  Va.  162,  admitting  sueh  •?!• 
dence  to  show  relation  of  parties  inter  se. 

77  Gbd.  82-88.    WOOD  v.  PBNDOLA.    S.  Q  78  CSeO.  287. 

Undertaking  on  Appeal  from  judgment  and  new  trial  order  is  Insuffi- 
cient when  not  specific  as  to  appeals  embraced,  p.  82. 

To  same  ^ect  in  Fomi  v.  Yoell,  05  OaL  442,  but  holding  defect  la 
undertaking  waived;  GenterviUe  v.  Bachtold,  100  CSaL  113,  liJHTniiyfing 
appeals  therefor. 

Undertaking  on  Appeal  cannot  be  filed  in  supreme  court  when  that 
filed  below  was  entirely  ineffectual,  p.  83. 

To  same  effect  in  Schurz  v.  Romer,  81  Oal.  246,  where  bond  on  judg- 
ment and  new  trial  order  jointly  was  not  sufifidently  specific;  Oook  v. 
Railway  Go.,  7  Utah,  420,  where  original  filed  too  late. 

77  GU.  83-85.    PAGE  v.  PAGE.    S.  G.  See  PAGE  v.  SUPERIOR  COURT, 
76  OaL  872. 

Action  la  Not  Dismissed  until  entry  of  judgment  of  dismissal,  p. 
To  same  effect  in  Rochat  v.  Gee,  01  GaL  856,  when  abandonment 
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filed  and  entered  in  register,  and  Brady  v.  Times  etc.  Co.,  106  CaL  62, 
under  like  facts;  Evans  v.  Johnston,  115  Cal.  183,  where  dismissal 
ordered  by  court  and  entered  on  minutes;  Cited  in  Wolters  v.  Rossi, 
126  Cal.  648,  noted  under  Page  v.  Superior  Court,  76  Oal.  375;  Boyd  v. 
Steele,  6  Idaho,  631,  632,  omission  to  enter  judgment  of  dismissal  does 
not  defeat  plaintiff's  dismissal  nor  does  dismissal  remain  in  abeyance 
till  entry. 

Order  may  be  Vacated  when  made  inadvertently,  p.  85. 

Cited  in  Clopton  v.  Clopton,  10  N.  Dak.  573,  noted  under  Bowers  ▼. 
Cherokee  Bob,  46  Cal.  280. 

77  Cal.  86-87.    PICO  v.  PHELAN. 

.    Landlord  and  Tenant. — ^Relation  cannot  exist  where  party  in  adverse 
possession,  p.  87. 

To  same  effect  in  Dixon  v.  Ahem,  21  Nev.  67,  denying  right  of  action 
for  use  and  occupation.  Approved  in  Adsit  v.  Kaufman,  121  Fed.  356, 
where  defendant  was  in  possession  of  realty  claiming  under  third  per- 
son adversely  to  plaintiff,  and  no  relation  of  contract  existed  between 
parties,  assumpsit  for  use  and  occupation  does  not  lie. 

77  C^l.  87,  88.    McLEOD  ▼.  HEADS. 

Contract. — Offer  of  Reward  is  binding  when  fulfilled  by  person  to  whom 
made,  p.  88.  Cited  in  County  of  San  Luis  Obispo  v.  Gage,  139  Oal. 
407,  noted  under  Ryer  ▼.  Stockwell,  14  Cal.  136.  See  note  14  Am.  St. 
Rep.  60. 

77  Cal.  89.    CARLTON  ▼.  WILLIAMS;  11  Am.  8t.  Rep.  243. 

Acknowledgment  is  necessary  of  lease  by  married  woman,  p.  89. 

To  same  effect  in  Mathews  v.  Davis,  102  Cal.  207,  denying  specific 
performance  of  her  unacknowledged  contract  to  convey  homestead.  Note 
citations:  Hayden  v.  Moffatt,  15  Am.  St.  Rep.  870,  on  general  subject. 

77  Oal.  00-91.    mNTURN  t.  BLISS. 

Order  Granting  New  Trial  for  insufficiency  of  evidence,  when  evi- 
dence confiicting,  will  only  be  disturbed  for  abuse  of  discretion,  p.  91. 

To  same  effect  in  White  v.  Merrill,  82  Cal.  17,  affirming  order.  Note 
citations:  Fremont  etc.  Co.  v.  Marley,  13  Am.  St.  Rep.  488,  on  appellate 
practice. 

77  Cal.  91-94.    THOMAS  T.  JAMESON. 

Resnlting  Trust  will  be  declared  and  enforced  when  purchase  price 
is  not  paid  by  party  to  whom  conveyance  is  made,  p.  93. 
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To  same  effect  in  Adams  v.  Lambard,  80  OaL  435,  enforcing  trust 
arising  from  agreement  to  reconvey. 

77  Cal.  94-99.    LOW  ▼.  WARDEN. 

Instructions. — ^Error  in  is  not  reversible  error  when  immaterial,  p. 
96. 

See  note  to  Harris  v.  Daugherty,  15  Am.  St.  Rep.  819,  on  general  sub- 
ject. 

Corporation.-— Bank  President  cannot  renew  note  given  to  bank  for 
collection,  p.  97. 

See  note  to  Kane  v.  Barstow,  16  Am.  St.  Rep.  494,  on  agency. 

77  Cal.  102-105.    SHARON  ▼.  SHARON. 

Amendment  of  Answer  is  within  discretion  of  court,  p.  105. 

To  same  effect  in  Bums  v.  Scoofy,  98  Cal.  276,  although  continuance 
would  have  been  necessitated  thereby;  Bank  v.  Heron,  122  Cal.  109, 
sustaining  denial  of  motion  when  made  at  trial,  and  amendment  raised 
new  issues.  Note  citations:  Fremont  etc  Co.  v.  Marley,  13  Am.  St. 
Rep.  488,  on  appellate  practice. 

77  Cal.  106-113.    PEEK  ▼.  PEEK;  11  Am.  St.  Rep.  244. 

Statute  of  Frands.— Part  Performance  of  antenuptial  eontraet  to 
convey  land  is  not  sufficiently  shown  by  marriage,  p.  108.  See  notes 
to  Emmel  v.  Hayes,  22  Am.  St.  Rep.  777,  on  specific  performance;  Larsen 
V.  Johnson,  23  Id.  410,  on  marriage  as  consideration;  Grant  v.  Grant,  38 
Id.  393,  on  general  subject. 

Fraudulent  Conveyance. — ^Intent  of  grantee  is  immaterial  when  he 
was  mere  volunteer,  p.  111. 

Cited  in  Bush  etc.  Go.  v.  Helbing,  134  OaL  679,  noted  under  Swarti 
V.  Hazlett,  8  CaL  128;  Judson  v.  Lyford,  84  C^L  508  (cited  in  Bank 
V.  Greenhood,  16  Mont.  458),  holding  conveyance  fraudulent  under 
facte. 

Resulting  Trust  arises  pro  tanto  when  money  of  another  used  in 
purchase  of  land,  p.  112. 

See  note  to  Champlin  v.  Champlin,  29  Am.  St^  Rep.  328,  and  Farmers' 
etc.  Bank  v.  Kimball  etc  Co.,  36  Id.  749,  on  general  subject. 

Deed — Consideration. — ^Moral  obligation  is  not  sufficient,  p.  112. 

Cited  in  Fidelity  etc  Co.  v.  Thompson,  128  Cal.  610,  as  to  considera- 
tion for  guaranty. 

General  Citation.— Moore  t.  Allen,  26  Colo.  200. 
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77  CaL  113-114.    PEOPLE  t.  WARD. 

Challenge  for  Cause.— Diaallowanoe  of,  is  not  reviewable,  p.  118. 

To  same  effect  in  Territory  ▼.  Evans,  2  Idaho,  632,  as  to  challenge  for 
general  cause. 

Accomplices.— Evidence  of  oonditioa  of  on  day  after  crime  is  admis- 
sible, p.  114. 

Cited  in  People  v.  Rodley,  131  CaL  254,  admitting  certain  evidence 
as  declarations  of  conspirator. 

77  CaL  114.    MORRILL  v.  EVERSON.    4  Notes,  460. 

Spedflc  Performance  will  be  denied  when  consideration  inadequate, 
p.  115. 

ated  in  Windsor  v.  Miner,  124  CaL  494,  And  Prince  v.  Lamb,  128  CaL 
129,  noted  under  Agard  v.  Valencia,  39  Cal.  296;  Newman  v.  Freitas,  129 
OaL  287,  refusing  to  enforce  ccmtract  for  contingent  fee;  Stiles  v. 
Cain,  134  CaL  172,  noted  under  Bruck  v.  Tucker,  42  Cal.  346;  Finlen  v. 
Heinse,  28  Mont.  564,  burden  of  ^oving  inadequacy  of  c(Misideration  is 
on  party  resisting  specific  performance.  See  notes  25  Am.  St.  Rep.  506, 
and  39  Am.  St.  Rep.  82. 

77  OsL  117-120.    PEOPLE  v.  LEONG  SUfG. 

Criminal  Law. — ^Variance  in  name  of  murdered  man  will  not  justify 
leversal  when  record  does  not  show  that  no  evidence  as  to  identity  was 
introduced,  p.  119. 

To  same  effect  in  People  v.  Oreileus,  79  CaL  180,  discussing  effect  of 
acquittal  for  such  variance. 

Criminal  Law.— Error  must  be  proved  affirmatively  from  record,  p. 
119. 

To  same  effect  in  People  v.  Tonielli,  81  CaL  279,  as  to  objection  that 
venue  was  not  proven,  when  record  did  not  purport  to  contain  entire 
evidence;  People  v.  Johnson,  88  CaL  175,  and  People  v.  Barton,  88 
Gal.  178,  as  to  objection  that  charge  was  not  taken  down  by  reporter; 
dissenting  opinion  in  People  v.  Coulter,  145  OaL  78,  majority  holding 
where  defendant's  motion  for  new  trial  is  denied  he  must  present 
draft  of  bill  of  exceptions  purporting  to  at  least  contain  fair  state- 
ment of  evidence  material  to  question  involved;  Territory  v.  Evans,  2 
Idaho,  634,  as  to  alleged  improper  use  of  depositions;  State  v.  Shepp- 
hard,  23  Mont.  324,  on  point  that  reversal  for  insufficiency  of  evidence 
will  be  denied  unless  bill  of  exceptions  purports  to  contain  all  the  evi- 
dence; Power  V.  Stocking,  26  Mont.  481,  where  record  does  not  show 
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that  it  includes  all  the  evidence,  question  of  its  sufficiency  not  con- 
sidered. 

77  CaL  121-124.    GREGORY  t.  BOVIER. 

Cross-Complaint. — ^Answ«r  will  be  treated  as  when  in  reality  so,  irre- 
spective of  its  designation,  p^  124. 

Cited  in  McDougald  v.  Hulet,  132  Cal.  160,  noted  under  Holmes  t. 
Richet,  56  Cal.  307;  Dunham  v.  Travis,  25  Utah,  70,  in  action  on  written 
contract  answer  alleging  mutual  mistake  and  praying  reformation  is  a 
counterclaim  requiring  reply,  Perego  v.  Dodge,  9  Utah,  7,  awarding  af- 
nrmative  relief  in  action  to  qiuet  title. 

Judgment  of  Justices'  Courts  cannot  be  attacked  oollaterally,  pu 
123. 

Cited  in  MLUer  v.  Smith,  115  Mich.  431,  69  Am.  St.  Rep.  587»  as  to 
question  of  residence  of  parties. 

77  GaL  129-132.    SLOSS  t.  DE  TORO. 

Venne.— Action  to  vacate  fraudulent  probate  sale  of  realty  must  be 
tried  in  county  of  site,  p.  130. 

ated  in  Herd  v.  Tuohy,  133  CaL  60,  as  to  aofeioa  to  set  aside  deft- 
cieny  judgment  and  levy  on  plaintiffs  land. 

77  (M.  133-136.    COUNTY  OF  YOLO  v.  DUNN, 

State  Aid  for  Indigents. — Constitutional  provision  is  self-executing, 
p.  135. 

Cited  in  Orange  Go.  v.  Los  Angeles  Go.,  114  GaL  305,  discussing  divi- 
sion of  such  moneys  on  formation  of  new  oounty;  Lassen  Co.  v.  Shinny 
88  GaL  512,  513,  discussing  validity  of  employment  of  special  attorneys 
by  supervisors  for  collection  of  such  moneys. 

77  GaL  136-138.    PEOPLE  v.  BOARD  OF  SUPERYISORa 

Taxation. — ^Mortgage  held  by  state  is  not  taxable,  p.  188. 

Cited  in  Henne  v.  Los  Angeles  Co.,  129  CaL  298,  on  point  that  vmlne 
of  such  seeurity  should  be  deducted  from  value  of  the  property. 

77  GaL  139-147.    HABENICHT  v.  LISSAK. 

Sale.— Parol  Evidence  is  admissible  to  identify  goods  offered  for  de- 
livery as  those  included  in  bill  of  sale,  p.  146.  See  note  to  SolUvaa  r. 
Lear»  11  Am.  St.  Bep.  895»  OQ  general  subjeei. 
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77  Ckl.  147-140.    PEOPLE  v.  FINE. 

Instmctiona  already  given  in  substance  need  not  be  repeated,  p.  149. 
See  note  to  Virginia  etc.  CJo.  v.  White,  10  Am.  St.  Rep.  882,  on  instruo- 
tions. 

Insanity — ^"Intimate  Acquaintances."— Oompetency  is  within  discre- 
tion of  court,  p.  149. 

Distinguished  in  In  re  Carpenter,  70  Cal.  386,  confinig  rule  to  cases 
where  evidence  admitted;  but  cited  to  same  effect,  as  to  admission  of 
such  evidence,  in  Wheelock  v.  Godfrey,  100  CaL  584;  State  ▼.  Lewis,  20 
Nev.  348,  holding  certain  witnesses  competent. 

77  Cal.  150,  161.    CHAMBERLIN  v.  COUNTY  OF  DEL  NORTE. 

Vacating  of  Defaults  is  within  discretion  of  court,  p.  151. 

To  same  effect  in  Wolff  v.  Railway,  80  CaL  337,  where  default  va- 
cated on  conditions,  and  HcGowan  v.  KreUng,  117  Cal.  35,  as  to  similar 
order. 

77  CaL  166-164.    EX  PASTE  STERNES;    11  Am.  St.  Rep.  25L 

Record  of  Coiut  is  conclusive  on  collateral  attack,  as  to  matters 
decided,  p.  162. 

Cited  in  Borchard  v.  Supervisors,  144  Cal.  14,  applying  rule  to  record 
of  proceedings  of  supervisors  in  matter  of  incorporation  of  city. 

Recitals  in  Judgment  of  jurisdictional  facts  are  conclusive  upon  col- 
lateral attack  by  petition  for  habeas  corpus,  p.  162. 

To  same  effect  in  Ex  parte  Ah  Men,  77  Cal.  203,  11  Am.  St.  Rep. 
266,  as  to  conviction  for  contempt,  for  disobedience  of  injunction; 
Latham  v.  Blake,  77  Oal.  640,  on  point  that  jurisdiction  of  courts  of 
general  jurisdiction  is  presumed  on  such  attack;  De  Pedrorena  v.  Su- 
perior Court,  80  Cal.  146,  on  point  that  recital  of  due  service  is  con- 
clusive on  certiorari  proceedings;  and  White  v.  Superior  Court,  110  Cal. 
65,  as  to  like  attack  on  conviction  for  contempt  in  disobedience  of  in- 
junction; Ex  parte  Stephen,  114  Ckl.  280,  as  to  attack  by  habeas  corpus 
on  regularity  of  passage  of  ordinance  under  which  conviction  had; 
Eltonhead  v.  Allen,  110  Fed.  120,  conclusively  presumed  in  favor  of 
jurisdiction  that  affidavit  on  attachment  was  made  as  required,  though 
record  silent.  Note  citations:  Great  West  etc.  Co.  v.  Mining  Co.,  13  Am. 
St.  Rep.  220,  on  void  judgments;  Gould  v.  Stemburg,  15  Am.  St.  Rep. 
143,  Farmers*  Bank  v.  Quick,  15  Id.  283,  Wilkerson  t.  Schoonmaker, 
19  Id.  808,  Morrill  v.  Morrill,  23  Id.  109,  Baisley  v.  Baisley,  35  Id.  730,  and 
Sears  v.  Sears,  44  Id.  214,  on  general  subject;  Sanford  v.  Edwards,  61 
Id.  486,  on  defective  service. 

Jttrisdiction. — Court  may  determine  its  own  jurisdiction  oonolnsively 
by  adjudicating  necessary  facts,  p.  163. 
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To  same  effect  in  Ex  parte  Noble,  96  Cal.  364,  where  jud^^^ent  of 
justices  court  attacked  on  habeas  corpus;  Farmers'  etc.  Bank  y.  Board, 
97  Cal.  326,  applying  rule  to  order  of  board  of  equalization  levying  ad- 
ditional assessment.    Note  citations:     See  notes  under  last  syllabus. 

HalM^aa  Corptts  will  not  lie  to  review  mere  errors  or  irregularities  in 
proceeding  of  court  of  competent  jurisdiction,  p.  163. 

To  same  effect  in  Ex  parte  Long,  114  Cal.  161,  denying  writ  under 
facts  stated.  Note  citations:  Mullin  v.  People,  22  Am.  St.  Rep.  422, 
State  V.  Kinmore,  40  Id.  306,  and  Ex  parte  Keeler,  56  Id.  799,  on  general 
subject. 

77  OaL  164-171.    EX  PASTS  McNTJLTT;  11  Am.  St.  Rep.  267. 

Police  Power.— Physician's  Act,  authorizing  board  of  examiners  to 
revoke  physician's  license  for  unprofessional  conduct,  is  constitutional, 
p.  166. 

Cited  in  Scholle  v.  State,  90  Md.  744,  noted  under  Ex  parte  Frazer, 
54  OaL  94.    See  notes  15  Am.  St.  Rep.  493,  and  37  Am.  St.  Rep.  664. 

Statntet. — ^IMegation  of  power  by  legislature  is  unconstitutional,  p. 
166,  170. 

See  note  to  People  t.  Donn,  18  Am.  St.  Rep.  122,  on  general  sub- 
ject 

Habeas  Corpus. — Discharge  will  be  granted  on  when  facts  proved  do 
not  constitute  public  offense,  p.  166. 

See  notes  to  McLaughlin  v.  Etchison,  22  Am.  St.  Rep.  660,  on  scope 
of  habeas  corpus;  Morrill  v.  Morrill,  23  Id.  110,  on  collateral  attacks 
on  judgment;  Ex  parte  Maier,  42  Id.  137,  on  general  subject. 

77  Cal.  171-173.    PEOPLE  v.  EASTBiAN. 

Larceny. — ^Intent  to  steal  is  essential  element,  p.  172. 
.  Cited  in  People  v.  Goodin,  136  Cal.  459,. applying  rule  as  to  intent  to 
charge  of  malicious  injury  of  public  highway,  where  ignorance  of  law 
was  shown;  People  v.  Hillhouse,  80  Mich.  687,  holding  facts  insufficient 
to  sustain  conviction.  Note  citation;  State  v.  Shores,  13  Am.  St.  Rep. 
887,  on  general  subject. 

77  Cal.  173-176.    PEOPLE  v.  WASSERV06LE. 

Obtaining  Money  Under  False  Pretenses. — ^Essentials  stated  and  in- 
formation sustained,  p.  175. 

CSted  in  State  v.  Stewart,  9  N.  Dak.  413,  noted  under  People  v. 
Jordan,  66  Oal.  10;  People  v.  Cadot,  138  Cal.  529,  sustaining  informa- 
tion. See  notes  14  Am.  St.  Rep.  206  and  25  Am.  St.  Rep.  378,  379, 
387. 
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77  Cal.  176179.    PEOPLE  t.  TSAVERa 

Once  in  Jeopardy  cannot  be  pleaded  where  new  trial  ordered  on  re- 
versal of  judgment,  although  defendant  did  not  request  such  new  trial, 
p.  178. 

To  same  effect  in  People  t.  Lee  Tune  Chong,  94  CaL  386,  on  point 
that  new  trial  may  be  ordered,  although  not  d^nanded.  Note  cita- 
tions:    Qannon  ▼.  People,  11  Am.  St.  Bep.  159,  on  general  subject 

77  CSaL  179-183.    PEOPLE  t.  JANUARY. 

Record  on  AppeaL — ^Instructions  cannot  be  considered  when  not  in- 
cluded in  bill  of  exceptions  nor  authenticated  by  judge,  p.  181. 

To  same  effect  in  People  v.  03rien,  78  GaL  48,  although  included 
in  transcript  certified  to  by  clerk;  People  y.  Rogers,  81  Cal.  210,  where 
included  in  transcript;  and  People  v.  Keeley,  81  GaL  212;  People  v. 
Clark,  84  GaL  681,  682,  as  to  modification  of  instructions  requested; 
although  certified  by  clerk;  People  v.  Ah  Lee  Doon,  97  Gal.  176,  as  to 
certified  copy  filed  on  appeal,  differing  from  properly  authenticated 
copy  in  transcript;  People  v.  Clark,  106  GaL  36,  where  oral  instruc- 
tions were  transcribed  by  reporter,  but  not  certified  by  court;  and, 
on  similar  facts,  Cohen  y.  Wallace,  107  Cal.  137,  discussing  form  and 
settlement  of  bill,  and  People  y.  Ludwig,  118  GaL  329,  discussing  pre- 
sumption that  oral  charge  was  taken  down  by  reporter;  Sargent  v. 
Chapman,  12  Colo.  App.  639,  declining  to  review  instruction  without 
proper  identification;  concurring  opinion  in  Walker  v.  Superior  Court, 
139  Cal.  Ill,  discussing  authentication  by  successor  of  trial  judge. 

77  Cal.  183-184.    EX  PARTE  FENTON. 

Once  in  Jeopardy  cannot  be  based  upon  examination  before  and  dis- 
charge by  magistrate,  p.  184.  See  notes  to  McDonald  v.  State,  24  Am. 
St.  Rep.  742,  on  general  subject. 

77  CaL  184-189.    WISE  y.  H06AN. 

Complaint — ^Itema  of  Account  sued  on  need  not  be  specified  in,  p. 
186. 

To  same  effect  in  Pleasant  y.  Samuels,  114  CaL  38,  also  eked  below. 
Cited  in  McFarland  y.  Holcomb,  123  CaL  87,  and  Long  Beach  etc  Dist 
y.  Dodge,  136  CaL  407,  holding  complaints  not  bad  for  uncertainty  or 
ambiguity. 

Probate  Claims. — Complaint  on  is  sufficient  against  general  demurrer 
when  alleging  presentation  within  ten  months,  p.  187. 

To  same  effect  in  McOann  y.  Pennie,  100  CaL  663,  ruling  similariy 
when  failure  to  present  in  due  time  did  not  appear  from  faoe  of  con- 
plaint 
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Contract. — Complaint  must  allege  nonpayment,  p.  188. 

Cited  and  held  not  in  point  in  Penrose  t.  Winter,  135  CaL  292,  holding 
complaint  sufficient  to  sustain  default  judgment. 

Statute  of  Limitations. — ^Demurrer  cannot  raise  defense  unless  ap- 
pearing on  face  of  complaint^  p.  189. 

To  same  effect  in  Doe  y.  Sanger,  78  CaL  151,  sustaining  oyerruling 
of  such  demurrer;  Curtiss  v.  Insurance  Co.,  90  Cal.  260;  25  Am.  St. 
Rep.  117,  ruling  similarly  where  allegation  was  consistent  with  theory 
that  debt  not  barred;  Pleasant  y.  Samuels,  114  CaL  39,  also  cited  aboye. 

77  OiL  190-191.    60SS  ▼.  HELBING. 

Mechanic's  Lien  may  be  claimed  for  pump  furnished  for  water  works, 
and  so  attached  as  to  become  fixture,  p.  191.  See  notes  to  Harrison  ▼. 
Homeopathic  Assn.,  19  Am.  St.  Rep.  717,  on  general  subject. 

77  CaL  192-194.    HBESER  t.  MILLER. 

Allegation  of  Ownership  is  one  of  ultimate  fact  and  sufficient  In  action 
to  quiet  title,  p.  193. 

To  same  effect  in  Castro  y.  Barry,  79  CaL  447,  Riyerside  etc.  Co.  y. 
Alyarado,  108  Cal.  147,  Ely  y.  Railroad  Co.,  129  U.  S.  294  (dted  in  Union 
ete.  Co.  y.  Warren,  82  Fed.  Rep.  522),  and  Crystal  etc.  Co.  y.  Los  An- 
geles, 76  Fed.  Rep.  156,  as  to  similar  action  holding  complaint  sufficient; 
Johnson  y.  Vance,  86  Cal.  130,  in  action  of  ejectment;  California  eta 
Co.  y.  Miller,  96  Fed.  20,  quoting  Castro  y.  Barry,  79  CaL  447.  Note  cita- 
tions: McFeters  y.  Pierson,  22  Am.  St.  Rep.  393,  defining  "owner." 

Allegation  of  Ownership  is  conclusion  of  law  when  stated  as  oondn- 
sion  of  deraignmmt  alleged,  p.  193. 

To  same  effect  in  Gruwell  y.  Seybolt,  82  CaL  9,  sustaining  demurrer 
where  deraignment  insufficient. 

General  Demurrer  cannot  reach  inconsistency  of  complaint,  p.  198. 

To  same  effect  in  Churchill  y.  Lauer,  84  Cal.  234,  further  holding 
special  demurrer  therefor  waiyed  because  not  argued;  Kirseh  y.  Derby, 
96  CaL  605,  sustaining  default  judgment,  although  oomplaint  so  defec- 
tiye. 

77  Oa\.  194-196.    MURPHY  T.  HARRia 

Exemptions. — ^Horses  are  not  exempt  unless  debtor  has  habitually 
earned  liying  thereby,  p.  195. 

See  note  to  Wilhite  y.  Williams,  13  Am.  St.  Rep.  284,  on  exemptionfl. 

77  CM.  196-198.    CANNING  t.  FIBUSH. 
Lease  Terminates  ipso  facto  at  end  of  stipulated  term,  p.  197. 

To  same  effect  in  Hihn  y.  Mangenberg,  89  CaL  270,  further  holding 
Notes  Cal.  Rep.— 234. 
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lease  not  extended  as  to  widow  of  lessee,  although  no  administration 
had  on  his  estate;  McKissick  v.  Ashby,  98  Oal.  425,  holding  action  for 
possession  maintainable  hj  landlord  at  expiration  without  notice  or 
demand;  Kuhn  v.  Smith,  125  Cal.  617,  73  Am.  St.  Rep.  80,  noted  under 
Ferine  v.  Teague,  66  Cal.  446. 

Rent  Cannot  be  Raised  where  lease  is  for  fixed  term,  p.  197. 

To  same  effect  in  Lee  Chuck  y.  Quan  etc.  Co.,  91  Cal.  597,  oa  point 
that  three  days'  notice  to  quit  is  unnecessary  under  such  tenancy. 

77  Cal.  198-203.    EX  PARTE  AH  MEN;  11  Am.  St.  Rep.  263. 

Contempt  Proceedings  need  not  be  prosecuted  as  a  separate  and  dis- 
tinct proceeding,  p.  200. 

To  same  effect  in  In  re  Fil  Ri,  80  CaL  204,  on  point  that  contempt  is 
not  a  misdemeanor;  People  y.  Durrant,  116  Oal.  209,  on  point  that  sudi 
proceedings  are  no  part  of  the  original  cause.  Note  citations:  Ex  parte 
Gould,  37  Am.  St.  Rep.  60,  on  general  subject. 

Contempt. — ^Affidavit  in  proceedings  hdd  sufficient,  p.  200. 

Cited  in  State  v.  CLBOLcy,  24  Mont.  363,  noted  under  Batchelder  T. 
Moore,  42  Cal.  412. 

Habeas  Corpus  will  not  lie  to  review  mere  irregularities  in  allegations 
of  pleadings,  p.  201. 

To  same  effect  in  Ex  parte  Acock,  84  Cal.  64,  as  to  allegations  of 
affidavits  on  which  imprisonment  for  contempt  based.  Note  citations: 
State  V.  Kinmore,  40  Am.  St.  Rep.  307,  and  Lacey  v.  Palmer,  67  Id. 
807,  on  general  subject. 

Judgment  of  Conviction  cannot  be  collaterally  attadced  by  habeas 
corpus  because  defendant  improperly  brought  before  courts  p.  202. 

To  same  effect  in  People  v.  Pratt,  78  CaL  349,  where  illegally  and 
improperly  extradited.  Cited  in  In  re  Grin,  112  Fed.  794,  sustaining 
jurisdiction  of  United  States  commissioner  in  extradition  proceedings. 

Recitals  in  Judgment  of  jurisdictional  facts  are  conclusive  on  collat- 
eral attack,  p.  202. 

To  same  effect  in  White  v.  Superior  Court,  110  Cal.  66,  sustaining 
conviction  for  contempt  for  violation  of  injunction.  Note  citations: 
See  notes  to  13  Am.  St.  Rep.  220,  16  Id.  143,  15  Id.  283,  23  Id.  108,  109, 
35  Id.  730,  cited  under  Ex  parte  Stemes,  77  Cal.  156;  Hardy  v.  Beaty,  31 
Am.  St.  Rep.  S7,  and  Harrison  v.  Hargrove,  68  Id.  789,  on  general 
subject. 

77  Cal.  208-213.    McCUSKER  t.  WALKER. 

Malicious  Attachment. — Statute  of  Limitations  begins  to  run  from 
levy,  p.  212. 
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To  same  effect  in  Berson  v.  Ewing,  84  Cal.  03,  but  holding  statute  not 
to  run  until  action  terminated  where  basis  was  not  the  attachment. 

Statnte  of  Limitations. — Two  years'  period  is  applicable  to  actions  for 
malicious  prosecution,  p.  212. 

To  same  effect  in  Krause  v.  Spiegel,  94  Cal.  374,  27  Am.  St.  Rep.  139,. 
but  holding  such  action  not  maintainable  under  facts;  Lowe  v.  Ozmun^ 
137  Cal.  268,  noted  under  Filler  v.  S.  P.  Co.,  62  Cal.  42. 

77  Cal.  213-217.    PEOPLE  ▼.  CARTY. 

Eyidence  at  Preliminary  Examination  may  be  shown  by  reporter  us> 
ing  notes  taken  to  refresh  his  memory,  when  witness  absent  from  state, 
p.  216. 

Overruled  as  dictum  in  People  y.  Qardner,  98  Cal.  132,  rejecting  such 
evidence. 

Reporter's  Transcript  of  Evidence  is  inadmissible  unless  properly 
certified,  p.  214. 

To  same  effect  in  People  v.  Ward,  106  Cal.  668,  holding  certificate 
insufficient;  State  v.  Depoistor,  21  Nev.  112,  but  admitting  deposition, 
under  local  act,  on  evidence  of  derk  and  magistrate  as  to  regularity 
thereof. 

Once  in  Jeopardy  cannot  be  predicated  on  former  conviction  of  man- 
slaughter under  same  indictment,  reversed  on  appeal,  p.  216. 

To  same  effect  in  Arrington  v.  Commonwealth,  87  Va.  100,  where 
same  act  was  criminal  under  two  statutes. 

77  Cal.  217-218.    MALONE  v.  COUNTY  OF  DEL  NORTE. 

Appeal. — ^Insufficiency  of  Evidence  is  not  reviewable  unless  particu- 
lars specified,  p.  218. 

To  same  effect  in  Miller  v.  Wade,  87  CaL  410,  refusing  to  review 
order  granting  nonsuit  when  not  specified  as  error.  Note  citations; 
Bohannon  v.  Combs,  10  Am.  St.  Rep.  330,  on  general  subject. 

Want  of  Findings  is  not  error  when  upon  immaterial  issue,  p.  218. 

To  same  effect  in  Diefendorff  v.  Hopkins,  96  Cal.  346,  as  to  value 
of  property  converted  where  court  finds  for  defendant;  Bancroft  Co. 
v.  Haslett,  106  Cal.  163,  sustaining  findings  in  action  for  conversion; 
Estill  V.  Irvine,  10  Mont.  613,  but  holding  rule  inapplicable  imder  local 
statute;  Haarstick  v.  Fox,  9  Utah,  123;  Snelgrove  v.  Earl,  17  Utah,  326, 
noted  under  Kisling  v.  Shaw,  33  Cal.  426. 

77  Ca'i.  218-220.      MORROW  v.  GRAVES. 

Unrecorded  Deed  is  valid  as  against  subsequent  attachment  of  land 
as  grantors,  p.  219. 

See  note  to  Hope  v.  Blair,  24  Am.  St.  Rep.  373,  on  attachment  lien. 
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77  C^.  220-235.    IN  R£  COOK;  11  Am.  St  Rep.  267;  83  Gal.  415. 

Bntry  of  Judsmtnt  is  miniflteriaL  and  may  be  made  by  clerk  at  any 
time,  p.  226. 

To  same  effect  in  People  ▼.  Lenon,  79  OaL  632,  on  point  that  criminal 
judgment  may  be  entered  nimc  pro  tunc,  and  although  defendant 
absent  when  such  entry  ordered;  and  Loring  v.  Groomer,  110  Mo.  644, 
as  to  ez  parte  nunc  pro  tunc  correction  entry;  Baker  t.  Brickell,  102 
CaL  623,  on  point  that  judgment  is  not  inyalidated  by  clerk's  fail- 
ure to  enter;  Holt  v.  Holt,  107  OaL  261,  sustaining  order  for  nunc 
pro  tunc  entry  made  after  judge's  re-election;  Otto  v.  Long,  144  CaL 
146,  noted  under  Bank  y.  Raynor,  61  OaL  147;  Stewart  y.  Hall,  106 
Ga.  175,  sustaining  right  to  enter  judgment  nunc  pro  tunc  at  next  term 
so  as  to  apply  to  defendant's  sureties;  Young  y.  Young,  165  Mo.  632, 
633,  noted  under  Franklin  y.  Merida,  50  OaL  289.  Note  citati<Mis:  State 
y.  Eaton,  39  Am.  St.  Rep.  869,  on  effect  of  diyorce  decrees. 

Judgment. — ^^Rendition"  and  IDntiy^  defined  and  distingnished,  p. 
225. 

Cited  in  Sdiuitz  y.  Romer,  81  Gal.  247,  discussing  time  for  appeal 
therefrom;  Oallanan  y.  Votruba,  104  Iowa,  673,  65  Am.  St.  Rep.  539,  as 
to  lien  of  judgment  under  local  statutes. 

Default  Judgment  ia  'Oftendered"  in  diyoroe  case  when  order  thereior 
on  hearing  is  entered  on  minutes,  p.  227. 

To  same  effect  in  Orim  y.  Kessing,  89  OaL  488,  23  Am.  Si.  Rep. 
497,  further  cited  below;  San  Joaquin  etc  Co.  y.  West,  09  OaL  347,  on 
point  that  judgments  are  rendeved  when  decision  filed;  and,  on  same 
point,  Bank  y.  Dusy,  110  OaL  76,  denying  power  to  amend  decision  after 
judgment  entered.  Note  dtations:  Bell  y.  Otis,  46  Am.  St.  Rep.  118,  oo 
general  subject. 

Signing  of  Judgment  by  judge  is  intended  to  giye  derk  surer  means 
of  correctly  entering  what  has  been  decided,  p.  227. 

To  same  effect  in  Orim  y.  Kessing,  89  Oal.  489,  23  Am.  St.  Rep.  497, 
further  cited  aboye;  Byrne  y.  Hoag,  116  OaL  5,  denying  right  to  amend 
judgment  so  signed,  where  correctly  altered  and  no  appeal  taken; 
O'Brien  y.  O'Brien,  124  OaL  429,  quoting  Byrne  y.  Hoag,  116  CU.  5. 
Note  citations:  Scott  y.  Rohman,  47  Am.  St.  Rep.  778,  on  general  tnbjeot. 

Diyorce  Decree  is  operatiye  from  its  rendition,  p.  232. 

ated  in  Estate  y.  Wood,  137  Oal.  133,  noted  under  In  re  Newman, 
75  CaL  221. 

Petition  for  Distribution  cannot  seek  accounting  with  heir  to  charge 
him  with  assets  reoeiyed  by  him,  as  offset  to  distributiye  share,  p. 
233. 

To  same  effect  in  In  re  Smith,  108  CaL  122,  on  point  that  assets  cannot 
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be  collected  on  distribution.  'Approved  in  In  re  Alfstad's  Estate,  27 
Wash.  134,  superior  court  sitting  as  probate  court  cannot  pass  upon 
questions  of  partnership  between  decedent  and  others. 

77  OaL  235-236.    ZIRESR  ▼.  HUGHES. 

Splitting  of  Demand. — Judgment  reoovered  on  one  part  thereof  is  bar 
to  suit  for  balance,  p.  236. 

To  same  effect  in  dissenting  opinion  in  Walkerly  ▼.  Bacon,  85  CSal. 
142,  main  opinion  sustaining  bill  in  equity  for  portion  of  probate  claim 
rejected;  Lehmann  v.  Schmidt,  87  Oal.  22,  but  sustaining  action  for 
converted  portion  of  consignment,  by  consignor's  assignee;  Cooley  v. 
Calaveras,  121  OaL  485,  as  to  demand  for  official  fees. 

77  CM.  236-239.    BROWN  T.  ANDERSON. 

Sales. — Contract  for  sale  of  future  crop  construed,  p.  237.  • 

CSted  in  Shoemaker  v.  Aeker,  116  Cal.  246,  on  point  that  such  oon- 
traet  is  valid. 

Sales.— Implied  Warranty  does  not  ecdst  that  crop  of  fruit  shall  be 
of  any  particular  quantity,  p.  238. 

See  note  to  Fairbank  eta  Co.  v.  Metzger,  16  Am.  St.  Rep.  759,  on  gen- 
eral subjeet. 

Judicial  Notice  extends  to  qnestion  of  time  for  gathering  fruit  crop, 
p.  239. 

Note  dtations:  State  v.  Michel,  78  Am.  St.  Rep.  384;  City  Coundl 
V.  OT)onnell  13  Am.  St  Rep.  738. 

Contract — Constmction. — ^^ear"  does  not  necessarily  mean  ''calendar 
year,"  p.  238. 

Cited  in  Williams  v.  Bagnelle,  138  OaL  704,  construing  it  to  mean 
"school  year"  in  contract  for  teacher's  employment. 

77  C^  239-241.    YULICEVICH  t.  SKINNER. 

Statute  of  Frauds  does  not  include  contract  for  sale  of  growing 
periodical  crop,  p.  240. 

To  same  effect  in  Smock  t.  Smock,  37  Mo.  App.  64,  as  to  oontraet 
to  sell  half  of  fruit  crop. 

Instruction  on  Facts  is  erroneous  where  statement  of  dafendant  is 
virtually  assumed  to  be  true,  p.  241. 

To  same  effect  in  Dean  v.  Ross,  105  Cal.  231,  as  to  similar  charge. 
Note  oitatkos:  Sharp  t.  State,  14  Am.  St.  Rep.  40,  on  general  sub- 
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77  Cal.  241-245.    BYRNES  ▼.  HATCH. 

Chattel  Mortgage  on  crop  is  not  a£fected  by  ita  severance  and  removal 
by  mortgagee's  consent,  p.  244. 

To  same  effect  in  Compodocina  v.  Oregon  etc  Co.,  87  Col.  668,  where 
stored  in  name  of  mortgagor,  although  receipt  requested  in  name  of 
mortgagee;  Summerville  v.  Stockton  etc.  Cb.,  142  Cal.  544,  noted  under 
Martin  v.  Thompson,  63  Cal.  4.  Note  citations:  Gillilan  y.  Kendall,  18 
Am.  St.  Rep.  771,  on  general  subject. 

Appeal. — Finding  will  be  sustained  against  charge  of  insufficiency  of 
evidence,  where  evidence  conflicting,  p.  246. 

See  note  to  Savannah  etc  Co.  t.  Flanimgan,  14  Am.  St.  Rep.  188,  on 
review  of  evidence. 

77  Cal  246-247.    FISCHER  t.  TRAVELERS'  INS.  CO. 

Accident  Insurance  Policy  excluding  'Intentional  injuries"  does  not 
consider  cause  of  such  injuries,  p.  247. 

Cited  in  Orr  v.  Insurance  Co.,  120  Ala.  661,  holding  company  not 
liable  under  facts  stated.  Johnson  v.  Travelers  Fire  Ins.  Co.,  16  Tex. 
Civ.  App.  316. 

77  Cal.  247-249.     GIESKE  v.  ANDERSON. 

Parties — Association. — Treasurer  of  may  sue  predecessor  to  turn  over 
funds  of  society,  p.  240.  See  note  to  Connelly  v.  Masonic  etc  Assn.,  18 
Am.  St.  Rep.  302,  on  voluntary  associations. 

77  Cal.  260-263.    CAMPBELL  t.  WALLS. 

Appeal. — ^Presumption  upon  is  that  evidence  was  correctly  rejected, 
imless  error  affirmatively  shown,  p.  263. 

Cited  in  Langenbeck  v.  Louis,  140  Oal.  411,  noted  under  Qark  v. 
Sawyer,  48  CaL  133.    See  note  16  Am.  St.  Rep.  771. 

77  Oil.  267-263.    BURLING  T.  THOMPEINS. 

Patent  to  Public  Lands  cannot  be  attacked  by  one  not  in  privity  with 
government,  p.  261. 

To  same  effect  in  Dreyfus  v.  Badger,  108  CaL  63,  64,  holding  also 
that  claimant  must  show  diligence  in  prosecution  of  claim;  Youle  v. 
Thomas,  146  Cal.  643,  where  contest  was  instituted  by  settler  applying 
for  purchase  of  half  section  as  fit  for  cultivation  against  holder  of 
certificate  of  purchase  by  prior  claimant  of  whole  section  as  unfit  for 
cultivation,  another  settler  on  same  half  section  whose  application  for 
purchase  made  pendente  lite  has  been  rejected  by  surveyor  general  can- 
not intervene. 
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Homestead. — ^Register's  Refttsal  to  allow  entry  permits  applicant's 
appeal,  and  placing  in  privity  with  paramount  source,  p.  261. 

To  same  effect  in  Bumham  v.  Starkey^  41  Kan.  615,  but  holding 
claimant's  rights  waived  under  facts. 

77  Cal.  263-267.    GRANT  v.  HEVERIN. 

Parties. — ^Assignee  is  real  party  in  interest,  although  accountable 
to  assignor  for  proceeds  of  litigation,  p.  265. 

To  same  effect  in  Bank  y.  Hayes,  112  CeA,  83,  but  sustaining  right 
of  pledgor  to  sue  where  no  assignment  made  of  pledged  property; 
Iowa  etc.  Oo.  v.  Hoag,  132  Cal.  630,  noted  under  McPherson  v.  Weston, 
64  CeA.  275.  Note  citations:  Harvin  y.  Galluchat,  13  Am.  St.  Rep.  675, 
on  assignments. 

77  Cal.  267-270.    HILL  ▼.  FINIGAK;  11  Am.  St.  Rep.  270. 

Pledgee's  Sale  to  himself  is  voidable,  but  ratified  by  unreasonable 
delay  or  consent,  p.  272.  See  notes  to  Cooper  y.  Simpson,  16  Am.  St. 
Rep.  670,  and  Griggs  y.  Day,  32  Id.  731,  on  general  subject;  Cooley  y. 
Railway  Co.,  30  Id.  616,  on  pledgee's  purchase  at  sale. 

iBstmctions. — Error  in  is  not  reversible  when  not  prejudicial,  p. 
277.  See  notes  to  Prather  v.  Railroad  Co.,  12  Am.  St.  Rep.  260,  on  new 
trials;  Harris  v.  Daugherty,  16  Id.  810,  on  general  subject;  McNulta 
y.  Lockridge,  31  Id.  375,  on  appeals. 

77  (M.  270-283.    McDONALD  t.  HTJFP. 

Vendor  and  Vendee. — Contract  is  binding  on  vendor,  although  signed 
by  him  alone,  when  delivered  to  another  in  escrow  for  vendee,  p. 
^2. 

To  same  effect  in  Cavanaugh  v.  Casselman,  88  Cal.  561,  when  de- 
livered to  and  accepted  by  vendee.  Note  citations:  Kopp  v.  Reiter,  37 
Am.  St.  Rep.  163,  on  effect  of  undelivered  deed. 

Deed — Escrow. — Deed  takes  effect  by  relation  at  time  of  delivery  in 
escrow  except  as  to  rights  of  strangers,  p.  282. 

Cited  in  Marr  v.  Rhodes,  131  Cal.  270,  as  to  title  to  crops  growing 
on  land  at  time  of  such  delivery ;  Bragg  v.  Lamport,  06  Fed.  635,  applying 
rule  to  escrowed  mortgage. 

Mortgage. — ^Release  of  debt  by  deposit  of  deed  in  escrow  held  shown 
under  facts,  p.  283. 

Distinguished  in  Bradbury  v.  Davenport,  114  Gal.  600,  66  Am.  St. 
Rep.  07,  holding  no  release  of  right  of  redemption  shown  imder  facts; 
and  see  S.  a  120  Oal.  153,  154. 
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77  CaL  284-285.    NALLT  t.  McDONALD. 

Order  Granting  New  Trial  for  insufficiency  of  evidence  will  be  re- 
versed only  for  abuse  of  discretion,  p.  285. 

To  same  effect,  affirming  order,  in  Harnett  v.  Railroad  Co.,  78 
Cal.  33;  White  v.  Merrill,  82  Cal.  17,  Bjorman  v.  Fort  Bragg  etc  Co., 
92  Cal.  501,  and  Jones  v.  Sanders,  103  Cal.  680,  where  evidence  con- 
flicted; Townsend  v.  Briggs,  88  Oal.  232,  further  citing  main  case  on 
point  that  such  order  will  be  affirmed  if  justifiable  on  any  groimd  on 
which  motion  was  made;  and  on  last  point,  Noyes  v.  Wood,  102  CaL 
393;  Domico  v.  Casassa,  101  Cal.  414.  Note  citations:  Bohannon  ▼• 
Combs,  10  Am.  St.  Rep.  330,  on  review  of  evidence. 

77  CaL  286-290.    CSSSCBNT  CITY  WHASF  AITD  UGHTBS  CO.  T. 
SIMPSON. 

Trespass. — ^Injunction  will  lie  to  prevent  irreparable  injury,  irrs* 
spective  of  solvency  of  defendant,  p.  290. 

To  same  effect  in  dissenting  opinion  in  Natoma  etc.  Oo.  t.  Hancock, 
101  CaL  68,  main  opinion  denying  injunction  under  facte. 

Corporate  Seal  is  prima  facie  evidence  of  authority  to  executed  in- 
strument to  which  it  is  attached,  p.  290. 

To  same  effect  in  Underbill  v.  Santa  Barbara  etc.  Co.,  93  CaL  314^ 
where  attached  to  corporate  mortgage  by  secretary;  Miles  v.  Boyle 
Mfg.  Co.,  132  CaL  97,  noted  under  Schallard  v.  Navigation  Co.,  70 
Cal.  146.  Note  citations:  Read  v.  Buffum,  12  Am.  St.  Rep.  134,  on 
authority  of  corporate  officers;  Green  Co.  t.  Blodgett,  50  IdL  156,  on 
general  subject. 

77  CaL  293-295.    PEOPLE  t.  DODEL. 

Assault. — ^Essentials  are  intent,  ability,  and  attempt  to  strike,  p, 
294. 

To  same  effect  in  MoNamara  v.  People,  24  Colo.  66,  but  sustaining 
indictment  for  assault  with  intent  to  rob.  Note  citations:  State  T. 
Godfrey,  11  Am.  St.. Rep.  835,  on  general  subject. 

77  CaL  295-297.    VON  DSACHSNFELS  v.  DOOLITTLS. 

Action  to  Quiet  Title  cannot  be  brought  by  equitable  against  legal 
owner,  p.  296. 

To  same  effect  in  Caatro  v.  Barry,  79  CaL  448,  where  deed  made 
by  plaintiff  to  defendant  by  mistake;  Nidever  v.  Ayers,  83  CaL  39, 
further  holding  action  not  maintainable  in  another  aspect  of  action; 
Harrigan  v.  Mowry,  84  Cal.  467,  where  land  held  by  defendant  in  trust 
for  plaintiff;  concurring  opinion,  McGrath  v.  Wallace,  85  CaL  631,  on 
point  that  prior  possession  alone  is  insufficient  as  basis  of  action; 
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Shanahan  y.  Crampton,  92  Cal.  9,  where  suit  brought  by  husband 
against  wife's  vendees  of  property  bought  with  community  funds, 
but  title  taken  in  her  name;  Tuftree  v.  Polhemus,  108  Cal.  676,  but  sus- 
tainig  action  as  between  holders  of  conflicting  equities;  Fudickar  v. 
Irrigation  District,  109  Cal.  38,  further  holding  action  not  maintainable 
as  to  personalty;  McDonald  v.  McCoy,  121  Cal.  71,  on  point  that 
plaintiff  claiming  under  legal,  cannot  prove  equitable,  title  and  seek  to 
impose  trust;  S.  S.  B.  Co.  v.  National  Bank,  127  Cal.  248,  noted  under 
O'Connor  v.  Irvine,  74  CaL  435;  Chase  v.  Cameron,  133  Cal.  234,  as  to 
action  against  vendor  by  execution  purchaser  of  vendee's  interest. 
Note  citations:  Withers  v.  Jacks,  12  Am.  St.  Rep.  144,  on  general  sub- 
ject. 

77  GaL  297-300.    SAN  FRAHaSCO  ETC.  CO.  ▼.  ANDERSON. 

Tranicript  on  Appeal  is  insufficient  without  stipulation  or  oertiflcate 
tm  to  due  filing  of  proper  undertaking,  p.  299. 

To  same  effect  in  Swasey  v.  Adair,  83  Gal.  137,  but  permitting  amend- 
ment of  certificate  when  defective  in  form;  Pac.  etc.  Co.  v.  Edgar,  132 
GaL  198,  noted  under  Franklin  v.  Reiner,  8  OaL  340;  Murphy  v.  N.  P. 
Ry.  Co.,  22  Mont.  579,  dismissing  appeal  accordingly;  State  v.  MiUis, 
19  Mont.  447,  holding  clerk's  certificate  defective  as  to  undertaking. 

77  Oa.  800-306.    DANIELS  ▼.  6UALALA  MILL  COMPANY. 

Adverse  Possession  is  shown  by  continuous  use  of  property  and  pay- 
ment of  its  taxes,  p.  304. 

See  note  to  De  Frieze  v.  Quint,  28  Am.  St.  Rep.  161,  on  general  sub- 
ject. 

77  CaL  306-308.    FABRSTTI  v.  SUPERIOR  COURT. 

CSted  in  dissenting  opinion  in  In  re  Jessup,  81  Oal.  482,  as  example 
of  right  of  legislature  to  control  and  provide  for  procedure  of  the 
courts. 

Justice's  Court  Appeal  from  default  judgment  can  be  retried  only  as 
to  questions  of  law,  p.  306. 

See  note  to  Railway  Go.  ▼.  Ryan,  13  Am.  St.  Rep.  870,  on  justice's 
courts. 

77  Oal.  313-315.    IN  RE  6WIN. 

Will — ^Election. — ^Widow  is  not  estopped  from  claiming  community 
rights  by  bequest  of  beneficial  interest  under  husband's  will,  p.  315. 

To  same  effect  in  In  re  Smith,  108  Cal.  119,  on  point  that  construc- 
tion of  will  is  to  be  preferred  that  favors  conclusion  that  husband 
was  disposing  only  of  his  half;  Estate  of  Wickersham,  138  Cal.  363, 
noted  under  Beard  v.  Knox,  6  CaL  256. 
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77  Cal.  315-318.    BURLINGAME  v.  ROWLAND. 

Part  Performance  sufficient  to  take  contract  to  convey  lands  out  of 
statute  of  fraud,  is  shown  by  improvement  and  cultivation  of  land 
concerned  and  specific  performance  may  be  decreed,  p.  317. 

To  aame  eilect  in  Manning  v.  Franklin,  81  CaL  208,  holding  part 
performance  shown  under  facts.  Approved  in  Brothers  v.  Brothers,  29 
Colo.  71,  applying  principle  in  determining  definiteness  of  contract 
to  support  action  to  quiet  title.  Note  citations:  Flickinger  v.  Shaw, 
22  Am.  St.  Rep.  238,  and  Robbins  v.  Kimball,  29  Id.  48,  an  specific 
performance. 

77  CaL  319-323.    KATZ  y.  BEDFORD. 

Performance  of  Contract. — Quantum  meruit  lies  for  partial  perform- 
ance of  entire  contract  where  defense  interposed  was  that  work  was 
unskillfully  done,  p.  322. 

To  same  effect  in  Gove  v.  Island  City  etc.  Co.,  19  Oreg.  369,  sustain- 
ing sUch  recovery  on  special  contract  subject  to  offset  for  damages  for 
noncompletion.  Note  citation:  Huyett  v.  Chicago  etc  Co.  69  Am.  St. 
Rep.  284,  on  general  subject. 

Parol  Evidence  is  admissible  to  show  understanding  of  parties  as  to 
mode  of  measurement  of  work  included  in  written  contract,  p.  323. 

See  notp  to  Harris  v.  Murphy,  56  Am.  St.  Rep.  661,  on  general  sub- 
ject. 

77  Cal.  324.    BRALY  ▼.  HENRY. 

Cross-examination  is  improper  as  to  matters  not  adduced  in  chief,  p. 
325. 

Cited  in  Roche  v.  Baldwin,  143  Cal.  191,  noted  under  Thornton  v.  Hook, 
36  CaL  223. 

77  Cal.  326-327.    PARDY  v.  MONTGOMERY. 

Record  on  Appeal. — ^Affidavits  cannot  be  considered  unless  properly 
identified  as  used  below,  p.  327. 

To  same  effect  in  Oilman  v.  Bootz,  80  Cal.  566,  as  to  papers  on  motion 
to  dismiss  for  want  of  prosecution;  Spence  v.  Scott,  97  Cal.  182,  on 
point  that  order  striking  out  parts  of  answer  cannot  be  reviewed  with- 
out bill  of  exceptions. 

Dismissal  for  Want  of  Prosecution  is  within  power  of  superior  court, 
p.  327. 

To  same  effect  in  Kubli  v.  Hawkett,  89  Cal.  642,  sustaining  dismissal 
under  facts,  and  Hassey  v.  Homestead  etc.  Assn.,  102  CaL  614,  and 
McLaughlin  v.  Clausen,  116  Cal.  489,  ruling  similarly;  People  y.  Jefferds, 
126  Cal.  300,  noted  under  Dupuy  v.  Shear,  29  OaL  23& 
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Appeal.— Presumption  is  that  order  was  properly  made  where  no  suffi- 
cient record  shown,  p.  327. 

To  same  effect  in  McAulay  v.  Ice  Co.,  79  Cal.  51,  as  to  order  changing 
venue.  Cited  in  Woods  v.  Diepenbrock,  141  Cal.  55,  where  repeal  was 
taken  on  judgment-roll. 

77  Cal.  327-330.     LABISH  v.  HARDY. 

Act  Quieting  Land  Titles. — Grant  of  pueblo  land  to  surviving  husband, 
occupant  thereof  at  time  of  passage  of  act,  vests  in  him  separately, 
p.  329. 

To  same  effect  in  Baker  v.  Brickell,  87  Cal.  334,  341,  as  to  grant  to 
surviving  wife;  Forker  v.  Henry,  21  Wash.  242,  noted  under  Harris 
V.  Harris,  71  Cal.  314;  McCune  v.  Essig,  122  Fed.  593,  where  widow  com- 
pletes residence  and  makes  iinal  proof  on  homestead,  patent  to  her 
conveys  land  absolutely  free  of  claim  of  husband's  children.  Note 
citations:  CHanlon  y.  Denvir,  15  Am.  St.  Rep.  21,  on  improvements  on 
public  lands. 

77  Cal.  330-340.    BSODES  y.  CONELIN. 

Statute  of  Frauds. — Agreement  pleaded  is  presumed  to  b«  in  writing 
unless  pleading  shows  otherwise,  p.  336. 

To  same  effect  in  Curtiss  v.  Insurance  Co.,  90  CaL  250;  25  Am.  8t. 
Rep.  118,  as  to  agreement  to  advance  certain  moneys;  McCann  v. 
Pennie,  100  Cal.  553,  as  to  contract  of  employment  for  more  than 
year;  Bradford  etc.  Co.  v.  Joost,  117  CaL  207,  applying  rule  when  such 
agreement  pleaded  in  answer. 

Statute  of  Frauds  cannot  be  raised  as  defense  unless  so  pleaded,  p. 
330. 

To  same  effect  in  Feeney  v.  Howard,  79  Cal.  534;  12  Am.  St.  Rep. 
169,  but  holding  defense  sufficiently  pleaded  by  denial  of  contract  al- 
leged. Note  citations:  Manning  v.  Pippen,  11  Am.  St.  Rep.  51,  on  general 
subject. 

Constructive  Trust  arises  from  parol  promise  to  reoonvey  land  ob- 
tained through  fiduciary  relations  and  without  consideration  although 
no  actual  fraudulent  intent  shown,  p.  338. 

To  same  effect  in  Feeney  v.  Howard,  79  Cal.  529;  12  Am.  St.  Rep. 
165,  but  holding  aliter  where  no  fiduciary  relation  shown;  Hays  v.  Glos- 
ter,  88  Cal.  565,  566,  where  undue  influence  and  weakness  of  mind  of 
grantor  shown;  Alaniz  v.  Gasenave,  91  Cal.  46,  where  such  relation 
shown. 

Statute  of  Limitations  as  to  trusts  does  not  begin  to  run  until  repudi- 
ation, p.  339. 

To  same  effect  in  Fox  v.  Tay,  89  Cal.  349;  23  Aul  St.  Rep.  479,  holding 
action  not  barred  under  facts. 


77  OaL  340-383  Notes  on  Oalifornia  Reports.  8740 

77  Gal.  340-344.    STERN  y.  LOEWSNTHAL. 

Slander — ^Evidence. — Slanderous  words  are  inadmissible  other  tlian 
those  alleged,  p.  342. 

Distinguished  in  Heame  v.  De  Young,  119  Gal.  677,  admitting  evidence 
of  second  libelous  publication  after  suit  brought,  on  subject  of  malice. 
Note  citations:  Bradstreat  Go.  v.  GiU,  13  Am.  St.  Rep.  776,  on  general 
subject. 

.  Amendment — Original  Answer  cannot  be  introduced  as  admission, 
after  amendment,  p.  343. 

To  same  effect  in  dissenting  opinion  in  Barrett  v.  Featherstone,  80 
Tex.  680,  main  opinion  ruling  aliter,  where  pleading  verified. 

77  Gal.  347-352.    SSNTER  ▼.  MONROE. 

Agent  is  not  liable  on  contract  made  in  principal's  name,  p.  360. 

Gited  in  Melone  v.  Ruffino,  129  Gal.  623,  79  Am.  St.  Rep.  134^  noted  un- 
der Gonner  v.  Glark,  12  Gal.  168. 

77  GaL  363-367.    SANSOME  ▼.  BIYSES;  S.  C  80  GaL  483,  sub  nom. 
SANSOME  ▼.  MYERS. 

Settlement  of  Bill  of  Exceptions  may  be  refused  when  draft  fur- 
nished is  not  full  and  fair,  p.  366. 

Distinguished  and  modified  in  Walkerley  v.  Greene,  104  GaL  212, 
compelling  settlement  under  facts;  and  Oohen  v.  Wallace,  107  GaL 
139,  ruling  similarly  under  facts. 

77  Gal.  367-360.   IN  RE  STEPHENS;  &  G.  84  Od.  77,  78. 

Disbarment  of  Attorney  may  be  ordered  when  he  changes  sides  during 
litigation,  p.  369. 

To  same  effect  in  In  re  Boone,  83  Fed.  962,  ordering  disbarment 
under  facts.  Note  citations:  In  re  Tyler,  12  Am.  St.  Rep.  67,  on  general 
subject. 

77  GaL  360-388.    PEOPLE  v.  STANFORD. 

Quo  Warranto. — Corporation  cannot  be  made  defendant  in  action 
where  its  existence  is  questioned,  p.  363. 

To  same  effect  in  State  v.  Webb,  97  Ala.  119;  38  Am.  St.  Rep.*  169, 
holding  corporation  not  necessary  or  proper  defendant  in  action  to  re- 
strain individuals  from  usurping  corporate  franchise.  Distinguished 
in  People  v.  Water  Go.,  97  Gal.  277;  33  Am.  St.  Rep.  172,  where  cor- 
poration was  sued  but  alleged  to  exist  only  de  facto;  but  see  People 
V.  Reclamation  Diet.,  117  GaL  117,  where,  however,  point  was  not  raised 
by  adversary. 
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Quo  Warranto — ^Parties. — ^Municipal  corporation  whose  existence  is 
attacked  should  be  made  a  defendant,  p.  370. 

To  same  effect  in  People  v.  Gunn,  85  Oal,  244,  where  action  was  nomi- 
nally to  oust  mayor  from  office;  State  v.  Union  etc.  Go.,  7  S.  Dak.  53, 
further  holding  state  only  proper  plaintiff. 

Corporate  Franchises  are  assignable  notwithstanding  section  31, 
article  4,  of  constitution,  p.  371. 

To  same  effect  in  Santa  Ana  etc.  Go.  v.  San  Buenaventura,  56  Fed. 
Rep.  351,  as  to  assignment  by  water  company  of  its  right  to  fix  rates; 
and  see  Los  Angeles  etc.  Go.  v.  Los  Angeles,  88  Fed.  Rep.  740,  741. 
(Sted  in  Loe  Angeles  v.  L.  A.  etc.  Go.,  177  U.  S.  575,  discussing  Gali- 
fornia cases  as  to  right  to  regulate  water  rates. 

Quo  Warranto. — Statute  of  Limitations  does  not  run  in  case  of 
usurpation  of  franchise,  p.  378  (concurring  opinion). 

To  same  effect  in  People  v.  District,  121  GaL  529,  holding  state  not 
estopped  to  allege  invalidity  of  corporation;  People  v.  Jeffords,  126 
Gal.  302,  on  p(Hnt  that  new  cause  of  action  arises  each  day  of  the 
usurpation. 

77  Oal.  383-390.    TAPIA  v.  DBMARTINI;  11  Am.  St.  Rep.  288. 

Mortgage  to  Secure  Future  Advances  is  not  valid  as  against  subae- 
quent  incumbrances  of  which  mortgagee  has  actual  notice,  p.  387. 

To  same  effect  in  Savings  etc.  Society  v.  Burnett,  106  Gal.  533,  hold- 
ing constructive  notice  thereof  insufficient  in  this  regard;  and  on 
same  point  see  Union  etc.  Bank  v.  Moline  etc.  Go.,  7  N.  Dak.  209,  210; 
Lemon  v.  Wolff,  121  Gal.  274,  sustaining  such  mortgage  as  between  part- 
ies to  it;  Hall  V.  Glass,  123  Gal.  604,  69  Am.  St.  Rep.  80,  noted  under 
Lord  V.  Morris,  18  Gal.  482;  Home  etc.  Assn.  v.  Burton,  20  Wash.  690, 
holding  such  mortgage  valid  as  against  mechanics'  liens;  Schmidt  v. 
Zahmdt,  148  Lid.  453,  sustaining  it  as  to  subsequent  enumbrancers  with 
actual  or  constructive  notice;  The  Katie  CNeil,  65  Fed.  Rep.  115,  discuss- 
ing priority  of  liens  on  tug  and  application  of  payments  thereon.  Note 
citations:  Gentral  etc  Go.  v.  Iron  Works,  40  Am.  St.  Rep.  544,  on 
general  subject. 

77  Gal.  390-392.    BALDWIH  ▼.  SECOND  STREET  ETC.  CO. 

Parties. — ^Wife  may  sue  alone  for  personal  injuries  while  living  apart 
from  husband,  p.  391. 

To  same  effect  in  Humphrey  v.  Pope,  122  GaL  256,  as  to  action  for 
enticing  away  husband.  Note  citation:  Uiansky  v.  Railroad  Co.,  16  Am. 
St.  Rep.  761«  on  graeral  subjeoL 
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77  Cal.  392-396.    TURNER  v.  WHITE. 

Evidence. — Error  in  rulings  on  is  not  reversible  when  party  not  preju- 
diced, p.  395. 

See  note  to  Hill  v.  Finigan,  11  Am.  St.  Rep.  287,  and  Dillingham  ▼. 
Russell,  15  Id.  762,  on  harmless  errors. 

77   Cal.   399-403.     STANDART  v.   ROUND   VALLEY   WATER   COM- 
PANY. 

Action  to  Quiet  Title  lies  as  to  water  pipe  and  water  flovring  therein 
to  plaintiff's  mill  to  which  both  are  appurtenant,  p.  401. 

To  same  effect  in  Peregoy  v.  Sellick,  79  Cal.  571,  sustaining  complaint 
as  against  general  demurrer. 

Watercourses. — Pipe  line  and  water  flowing  therein  are  artificial  water 
course  appurtenant  to  land,  p.  402. 

To  same  effect  in  Dixon  v.  Schermeier,  110  CaL  586,  as  to  ditch  be- 
tween mining  claims. 

77  Cal.  403-407.    COWAN  v.  CREDITORS;  11  Am.  St.  Rep.  294. 

Exemptions. — ^Partnership  Property  is  not  exempt  in  firm  insolvency 
proceedings,  p.  405. 

See  notes  to  Thurlow  v.  Warren,  17  Am.  St.  Rep.  473,  and  Aiken 
V.  Steiner,  39  Id.  61,  on  general  subject. 

77  Cal.  408-410.    APPLEGARTH  v.  McQUIDDY. 

Directors  of  Irrigation  Corporation  are  not  liable  for  failure  to  sell 
water  unless  corporation  organized  to  sell  water,  p.  409. 

Cited  in  Loud  v.  Pomona  etc.  Co.  153  U.  S.  583,  on  point  that  code 
provisions  on  subject  are  valid.  Note  citations:  People  y.  Healy,  15 
Am.  St.  Rep.  96,  on  pleading  of  fraud. 

77  Cal.  410-415.     KNIGHT  v.  RUSS. 

Claims  against  Decedents. — Claimant  may  testify  as  to  matters  only 
incidentally  connected  with  transaction  with  decedent  on  which  action 
based,  p.  413. 

To  same  effect  in  Tyler  v.  Mayre,  95  Cal.  170,  admitting  evidence 
tending  to  establish  trust  against  administrator  although  contract 
with  decedent  incidentally  involved.  Distinguished  and  questioned  in 
Moore  v.  Schofield,  96  Cal.  489,  rejecting  evidence  when  matters  not 
merely  incidental.  Cited  and  criticised  in  Stuart  v.  Lord,  138  Cal. 
676,  677,  rejecting  evidence  of  party  to  contradict  evidence  as  to 
admissions  made  by  the  party  before  decedent's  death. 

Attorney's  Compensation. — ^Valu^  of  retainer  may  be  recovered  in 
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action  for  services,  and  evidence  is  admissible  as  to  price  paid  for  simi- 
lar services,  p.  412. 

Cited  in  Roche  v.  Baldwin,  143  Gal.  192,  admitting  evidence  as  to 
reasonableness  of  retainer.  See  note  to  Babbitt  v.  Bumpus,  16  Am.  St. 
Rep.  593,  on  general  subject. 

77  Cal.  418-423.    SULLIVAN  ▼.  GRASS  VALLEY  ETC.  CO. 

Corporate  Contracts. — Secretary's  Authority  to  execute  need  not  be 
alleged,  when  -execution  by  corporation  alleged,  p.  421. 

See  note  to  Orlando  v.  Pragg,  34  Am.  St.  Rep.  29,  on  liability  of 
municipal  corporations. 

77  Oal.  423-427.     REDMOND  v.  WEISMANN.     S.  C.  See  GRIFFITH 
V.  HAPPERSBERGER,  86  Cal.  612. 

77  Cal.  427-433.    NUNEZ  v.  MORGAN. 

Statute  of  Frauds — ^Pleading. — ^Agreement  alleged  in  cross-complaint 
is  presumed  to  be  in  writing,  unless  pleading  shows  otherwise,  p. 
431. 

To  same  effect  in  Investment  Co.  v.  Joost,  117  GaL  208,  when  pleaded 
in  answer.  Distinguished  in  Thomas  v.  GhurchiU,  48  Neb.  277,  discussing 
proper  method  of  pleading  statute. 

77  Cal.  434-436.    VANN  v.  McCREARY. 

Malicious  Prosecution. — ^Advice  of  Counsel  is  no  defense  when  de- 
fendant did  not  believe  plaintifT  guilty  of  crime  charged,  p.  434. 

See  note  to  Boeger  v.  Lagenberg,  10  Am.  St.  Rep.  327,  and  Gulf  etc 
Co.  V.  James,  16  Id.  753,  on  general  subject. 

77  Cal.  440-444.    SMITH  y.  MILLARD. 

Incoming  Partner  is  not  liable  for  debts  of  old  firm,  unless  so  agreeing, 
p.  441. 

To  same  effect  in  Bank  v.  Simmons,  98  CaL  290,  as  to  liability  on 
prior  note. 

77  Cftl.  446-448.    PEOPLE  v.  HENRY. 

Criminal  Appeal  does  not  lie  from  order  denying  motion  in  arrest 
of  judgment,  p.  446. 

To  same  effect  in  People  v.  Sansome,  08  Cal.  241.  Distinguished 
under  local  statutes,  in  State  v.  Kingsly,  10  Mont.  543. 

Information. — ^Two  Offenses  are  not  charged  in  information  alleging 
felonious  entry,  with  intent  to  commit  larceny,  p.  446. 
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To  same  effect  in  People  v.  Smith,  86  CaL  240,  as  to  similar  informa^ 
tion. 

Indictment. — Ownership  is  sufficiently  stated  as  being  in  certain  com- 
pany without  specifying  its  character,  p.  447. 

To  same  effect  in  People  v.  Goggins,  80  Cal.  231,  as  to  grand  larceny 
of  property  of  "T.  &  C";  People  v.  McDonnell,  80  Cal.  288;  13  Am.  St. 
Rep.  163,  as  to  counterfeiting  notes  of  "Bank  of  England;"  People  ▼. 
Rogers,  81  Cal.  210,  as  to  entry  of  store  occupied  by  **J.  &  BL";  State  v. 
Watson,  102  Iowa,  665,  as  to  entry  of  building  of  a  certain  "railroad 
company,"  and  see  State  v.  Fogarty,  105  Iowa,  34,  applying  rule  to 
indictment  for  larceny;  State  v.  Simas,  25  Nev.  444,  and  State  v.  Missio, 
105  Tenn.  225,  sustainig  indictment  for  burglary. 

Information  is  Sufficient  when  stating  facts  in  ordinary  and  concise 
language  comprehensible  by  person  of  common  understanding,  p.  447. 

To  same  effect,  sustaining  informations  or  indictments,  in  People  ▼. 
Keeley,  81  Cal.  212,  as  to  information  under  section  596  of  the  Penal 
Code;  People  v.  Harrold,  84  CaL  570,  indictment  for  forgery;  People 
Y.  Ribolsi,  80  CaL  405,  information  for  receiying  stolen  goods. 

Criminal  Law. — Dismissal  for  nontrial  within  statutory  period  will 
be  denied  when  court  was  then  engaged  in  trial  of  other  caiues,  p. 
447. 

Cited  in  People  v.  Bene,  130  CaL  162,  noted  under  People  v.  Clnie,  74 
CaL  575. 

BnrgUiy.— Inf  onnatioa  held  sufficiently  definite  as  to  plaoe  entered,  p. 
446. 

Distinguished  in  People  ▼.  Webber,  138  CaL  148,  noted  under  Peopto 
y.  Young,  65  CaL  225. 

General  Citation.— J.  G.  Wagner  Co.  ▼.  Oawker,  112  Wis.  539. 

77  CkL  448.    HIBSHFELD  y.  SBVIER. 

Change  of  Venue  will  be  denied  when  one  defendant  Uyes  in  county 
where  suit  is  brought,  p.  448. 

Cited  in  Quint  y.  Dimond,  135  Gal.  574,  sustaining  refusal  to  diange 
when  such  defendant  was  a  necessary  party. 

77  CaL  449-458.     RElfTON  y.  MONNIER. 

Parol  Eyidence  is  admissible  of  object  and  circumstances  attending 
making  of  written  assignment,  p.  457.  See  note  to  Palmer  y.  Farrell, 
15  Am.  St.  Rep.  714,  on  parol  evidence. 

Deposition. — ^Absence  of  Witness  from  state  held  sufficiently  shown, 
p.  458. 

Distinguished  in  Atkinson  y.  Nash,  56  Minn.  476,  holding  Allowing  in- 
sufficient. 
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77  Cal.  464-467.    PEOPLE  v.  TODD. 

Indictment  for  Forgery  of  will  need  not  allege  evidentiary  matters 
aliunde,  p.  465. 

To  same  effect  in  People  v.  Bibby>  91  Cal.  474,  sustaining  conviction 
for  forgery  of  requisition  for  school  supplies,  although  ineffective  in 
itself  alone.  Note  citations:  Haskins  v.  Ralston,  13  Am.  St.  Rep.  381, 
on  general  subject. 

77  CaL  467-473.    EVA  ▼.  McMAHON. 

Stipulated  Damages. — ^Provision  for  is  void  where  actual  damages  are 
ascertainable,  p.  472. 

To  same  effect  in  Drew  v.  Pedlar,  87  CaL  461,  22  Am.  St.  Rep.  263,  as 
to  vendee's  breach  of  contract  for  sale  of  land  (and  see  note  to  Atlanta 
etc.  Mills  V.  Coffey,  12  Am.  St.  Rep.  248,  on  such  damages) ;  Pacific  etc 
Co.  V.  Adler,  90  Cal.  120;  25  Am.  St.  Rep.  109,  as  to  contract  to  deliver 
grain  bags;  Wilmington  etc  Co.  v.  CNeil,  98  Cal.  8,  as  to  agreement  to 
pay  for  leased  boat  if  lost  or  damaged. 

Mistake. — ^Reformation  of  description  of  deed  may  be  had  for,  p.  472. 

See  note  to  Finlayson  v.  Finlayson,  11  Am.  St.  Rep.  845,  and  Williams 
V.  Hamilton,  65  Id.  509,  on  general  subject. 

77  Cal.  473-475.    ROBINSON  v.  DUNN;    11  Am.  St.  Rep.  297. 

Legislative  Employees  cannot  be  allowed  extra  compensation  after 
services  rendered,  p.  475. 

See  note  to  Conlin  v.  Board,  37  AnL  St.  Rep.  23,  on  gifts  by  legisla- 
ture. 
Words.— **Day"  defined,  p.  475. 
See  note  to  State  v.  Michel,  78  Am.  St.  Rep.  382. 

77  Cal.  476-478.    CHAFOIN  v.  RICH.    S.  C.  92  Cal.  471, 

Surety  on  Note  is  liable  as  maker  and  does  not  have  rights  of  en- 
dorsee, p.  477. 

To  same  effect  in  Bank  v.  Wyatt,  87  Cal.  618,  where  surety  signed  as 
accommodation  maker  appending  "surety"  to  signature. 

Surety  on  Note  is  not  entitled  to  notice  of  demand  and  nonpayment, 
p.  477* 

To  same  effect  in  Treweek  v.  Howard^  105  CaL  441,  as  to  sureties  on 
executor's  bonds.  Note  citations:  Taussig  v.  Reid,  36  Am.  St.  Rep. 
514,  on  notice  to  guarantors. 

77  Cal.  479-483.    IN  RE  BURRELL. 

Error  in  Instructions  is  not  reversible  unless  misleading  Jury,  p. 

483. 

Notes  CaL  Rep.— 235. 
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See  notes  to  Hill  y.  Finigan,  11  Am.  St.  Rep.  287,  on  harmless  errors: 
Harris  v.  Daugherty,  16  Id.  819,  on  general  subject. 

Will  Contest. — ^Burden  of  proof  is  on  contestant,  p.  481. 

Cited  in  Estate  of  Gregory,  133  Oal.  137,  noted  under  Estate  of  Gar- 
tery,  56  Gal.  470;  Estate  of  Latour,  140  GaL  420,  noted  under  Estate  of 
Dalrymple,  67  Gal.  444. 

77  GaL  486-494.    WILSON  ▼.  ATKINSON;    11  Am.  St.  Rep.  299. 

Entry  under  Color  of  Title  is  ineffective  when  not  made  in  good  faith, 
p.  492. 

To  same  effect  in  Reay  v.  Butler,  96  Oal.  219,  holding  oonstructive  pos- 
session under  such  entry  not  established.  Note  citations:  Sineberg  y. 
Cunningham,  36  Am.  St.  Rep.  617,  on  general  subject. 

Color  of  Title  is  shown  by  tax  deed,  although  yoid  on  face,  p.  498. 

Cited  in  Power  y.  Kitching,  10  N.  Dak.  261,  as  to  similar  deed;  SUyarer 
y.  Hansen,  77  GaL  682,  holding  adyerse  possession  shown  under  facts; 
Kockemann  v.  Bickel,  92  GaL  667,  ruling  similarly  on  facta;  MiUett  y. 
Lagomarsino,  107  Gal.  106,  ruling  similarly  as  to  deed  from  purchaser 
at  tax  sale,  who  had  receiyed  no  deed. 

Adyerse  Possession  may  be  shown  by  exdusiye  use  of  property  for 
pasturage,  p.  494.  See  note  to  De  Frieze  y.  Quint,  28  Am.  St.  Rep.  160^ 
on  general  subject. 

77  Gal.  494-607.    PEOPLE  y.  IRWIN. 

Declarations  of  Co-conspirators  after  act  are  Inadmissible  against 
others,  when  made  in  their  absence,  p.  504. 

To  same  effect  in  Lamb  y.  Harbaugh,  105  Gal.  696,  as  to  admissions  of 
cotrespassers  as  to  past  occurrences.  Note  citations:  Martin  y.  Stat«, 
18  Am.  St.  Rep.  96,  and  Clark  y.  State,  19  Id.  826,  on  general  sub- 
ject. 

Declarations  of  Deceased  as  to  his  fear  of  being  murdered  by  de- 
fendant are  inadmissible,  p.  500. 

To  same  effect  in  People  y.  Gress,  107  Cal.  463,  excluding  similar  eyi- 
dence  when  not  dying  declaration  nor  part  of  res  gestae.  Cited  in 
People  V.  Landis,  139  Cal.  431,  and  State  y.  Shafer,  22  Mont.  20,  reject- 
ing similar  declarations,  when  not  part  of  res  gestae. 

Declarations  of  Conspirators  are  inadmissible  without  proof  of  ex- 
istence of  conspiracy  and  participation  of  declarant,  p.  502. 

Cited  in  People  y.  Compton,  123  Gal.  406,  holding  eyidenoe  of  al- 
leged conspirator  improperly  admitted;  but  see  People  t.  Morao,  144 
Gal.  62,  holding  certain  eyidenee  properly  admitted. 
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77  OO.  507-611.    McBLAIN  ▼.  McBLAIN. 

Court  should  be  liberal  in  vacating  default  divorce  judgment  eveu 
¥rithout  affidavit  of  merits,  p.  609. 

To  same  effect  in  Wadsworth  v.  Wadsworth,  81  Cal.  183,  16  Am.  Bt. 
Rep.  39  (dted  in  dissenting  opinion  in  Barnes  v.  Barnes,  96  Cal.182),  ap- 
plying rule  to  action  to  annul  marriage;  Cottrell  v.  Cottrell,  83  Cal. 
469,  400,  where  default  taken  for  failure  to  appear  at  trial;  Cohn  v. 
Cohn,  86  Cal.  109,  when  defendant  (wife)  was  insane  at  time  of  service 
of  complaint;  concurring  opinion  in  Cooper  v.  Cooper,  88  CaL  49,  dis- 
cussing plaintiff's  right  to  reversal  of  judgment  in  her  favor;  Mulkey 
V.  Mulkey,  100  Cal.  92,  reversing  order  refusing  to  vacate  such  judg- 
ment; Deyoe  v.  Supreme  Court,  140  Cal.  482,  discussing  interests  of 
public  in  such  suits;  Locke  v.  Locke,  18  R.  I.  718,  vacating  judgment  un- 
der facts  stated.  Note  citations:  Watkins  v.  Watkins,  21  Am.  St.  Rep. 
219,  on  divorce  decrees. 

Public  has  interest  in  result  of  every  divorce  suit,  p.  609. 

Approved  in  Smith  v.  Smith,  145  Cal.  620,  621,  upholding  grant  of 
new  trial  where  defendant  in  divorce  conducted  own  case  and  requested 
trial  judge  by  letter  to  continue  case  on  account  of  illness  which  con- 
tinuance was  refused;  Grannie  v.  Superior  Court,  146  CelL  262,  uphold- 
ing modification  of  final  divorce  decree  granted  without  interlocutory 
decree,  by  vacating  portion  thereof  awarding  absolute  decree. 

Summons. — ^PenooAl  Service  outside  of  state  is  valid  only  after  order 
of  publication,  p.  610. 

See  note  to  Renier  v.  Hurlbut,  29  Am.  St.  Rep.  866,  on  general  sub- 
ject. 

77  OiL  611-618.    CITY  OF  SAN  DIEGO  ▼.  GRANNISS. 

City  of  San  Diego. — Limits  of  city  stated,  p.  613. 

To  same  effect  in  Fisher  v.  San  Diego,  86  Oal.  168,  holding  Coronado 
Beach  to  be  within  such  limits;  and  see  Hamilton  v.  San  Diego,  108  OaL 
277,  on  same  point. 

Statutory  Construction. — ^Entire  statute  should  be  construed  together 
in  view  of  intent  of  legislature,  p.  614. 

Cited  in  People  v.  Lodge,  128  Cal.  261,  as  to  different  sections  of  same 
title  of  code;  Hurst  v.  Town,  80  Minn.  43,  construing  local  road  stat- 
utes; dissenting  opinion.  Baker  v.  Payne,  22  Greg.  344,  construing  local 
statute  as  to  elections.  Note  citations:  State  v.  Deal,  12  Am.  St.  Rep. 
219,  State  v.  Moore,  17  Id.  703,  on  general  subject. 

Taxation. — ^Municipal  Corporation  may  exercise  power  when  granted 
by  charter,  p.  616. 

See  note  to  Whiting  v.  West  Point,  20  Aul  St.  Rep.  767,  on  general 
subject. 
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77  Cal.  618-525.    SAN  BENITO  v.  SOUTHERN  PACIFIC  ETC.  CO.    4 
Notes,  466. 

Stare  Decisis. — ^Decisions  of  United  States  supreme  court  will  be  fol- 
lowed preferably  to  those  of  state  courts,  in  cases  where  writ  of  error 
lies  to  former,  p.  520. 

Cited  in  United  Land  Assn.  v.  Pacific  Imp.  Co.,  139  CaL  376,  noted 
under  Belcher  v.  Chambers,  63  Cal.  636.  See  notes,  11  Am.  St.  Rep.  342, 
and  15  Am.  St.  Rep.  493. 

Taxation  of  Railroad  Fraochise  granted  by  United  States  is  Toid,  p. 
521. 

To  same  effect  in  dissenting  opinion  in  People  v.  Railroad  Co.,  105 
Cal.  598  (cited  in  dissenting  opinion  in  S.  C.  162  U.  S.  142;  and  see  p. 
154),  main  opinion  sustaining  taxation  of  state  when  separable  from 
federal  franchises. 

77  Cal.  626-629.    GRAY  ▼.  WINDER. 

New  Trial. — Order  denying  will  be  affirmed  if  record  shows  any  suffi- 
cient ground  therefor,  p.  526. 

See  note  to  Missouri  etc.  Co.  v.  Platzer,  16  Am.  St.  Rep.  780,  on  review 
of  evidence. 

New  Trial. — ^Notice  of  Decision  may  be  waived  by  party  entitled 
thereto,  p.  527. 

To  same  effect  in  Waddingdam  v.  Tubbs,  95  CaL  251;  Wall  v.  Heald, 
95  Cal.  368;    Fomi  v.  Yoell,  99  CaL  178,  and  California  etc  Co.  v.  Baro- 
teau,  116  CaL  139;    dted  under  MuUally  v.  Society,  69  CaL  559.    Cited 
in  Mallory  v.  See,  129  CaL  359,  noted  under  CNeil  v.  Donahue,  57  Cal 
231. 

77  Cal.  629-533.    PEOPLE  v.  MAHONET. 

Record  on  AppeaL— Affidavits  cannot  be  considered  unless  properly 
authenticated,  p.  532. 

To  same  effect  in  People  v.  Louie  Foo,  112  Cal.  21,  as  to  affidavit  on 
motion  for  new  trial.  Cited  in  People  v.  McMahon,  124  Cal.  437,  noted 
under  People  v.  Price,  17  Cal.  311;  People  v.  Philbon,  138  Cal.  531,  a;* 
to  affidavits  showing  misconduct  in  argument. 

Objection  to  Evidence. — Only  those  specified  at  trial  can  be  considered 
on  appeal,  p.  533. 

To  same  effect  in  People  v.  Louie  Foo,  112  Oal.  21,  holding  objection  in 
sufficient  imder  facts.  Cited  in  People  v.  Owens,  123  CaL  490,  noted 
under  People  v.  Frank,  28  Cal.  519. 

Exhibits.--CoiiMnt  of  defendant  as  to  use  in  jury-room  waives  th« 
error,  p.  631. 


3749  Notes  on  California  Reports.  77  Gal.  634-543 

Cited  in  State  y.  Allen,  23  Mont.  122,  holding  error  so  waived  under 
facts  stated. 

77  Gal.  534-641.    TAYLOR  v.  WESTON. 
Pnblic  Lands  belong  to  state,  and  are  subject  to  her  disposal,  p.  635. 

To  same  effect  in  Bode  v.  Trimmer,  82  CaL  616,  discussing  nature  of 
land  contests. 

Public  Lands. — ^Application  is  invalid  if  affidavit  is  false  as  to  ma- 
terial statement,  p.  636. 

To  same  effect  in  Mclntyre  v.  Sherwood,  82  Cal.  140,  as  to  presence  of 
actual  settlers  on  land.  Cited  in  Wrinkle  v.  Wright,  136  Cal.  496,  noted 
under  Gavitt  v.  Mohr,  68  Cal.  611. 

Assignee  of  Certificate  of  Purchase  is  not  protected  by  rules  as  to 
bona  fide  purchaser,  p.  636. 

To  same  effect  in  Jennings  v.  Bank,  70  Gal.  331,  12  Am.  St.  Rep.  151, 
as  to  assignee  of  stock  certificate  where  transfer  not  registered;  Peo- 
ple V.  Swift,  96  Cal.  170,  but  protecting  such  assignees  as  against  suit 
by  government  to  cancel  patents  issued  after  such  assignment.  Cited 
in  Hawley  v.  Diller,  178  U.  S.  488,  as  to  purchaser  from  entryman  before 
patent  issued. 

Purchaser  of  Equitable  Interest  is  not  protected  as  bona  fide  pur- 
efaaser,  p.  537. 

To  same  effect  in  Hyde  v.  Mangan,  88  Gal.  327,  as  to  assignee  of 
contract  to  purchase  land;  Singly  v.  Warren,  18  Wash.  444,  63  Am.  St. 
Rep.  903,  as  to  assignee  of  sheriff's  certificate  of  sale. 

Land  Contest  may  be  brought,  although  certificate  of  purchase  has 
been  issued,  p.  640. 

To  same  effect  in  Directors  v.  Abila,  106  Gkl.  363,  discussing  rights 
of  ownership  of  holder  of  such  certificate;  and  see  McCabe  v.  Goodwin, 
106  CaL  491,  on  point  that  certificate  is  evidence  of  contract  to  con- 
vey. Note  citations:  Jones  v.  Meyers,  36  Am.  St.  Rep.  267,  on  cancella- 
tion of  pre-emption  certificates. 

77  Cal.  641-643.     COUNTY  OF  MONTEREY  v.  ABBOTT. 

Action  for  License  Tax  cannot  be  brought  in  name  of  county  where 
ordinance  provides  otherwise,  p.  642. 

To  same  effect  in  Mendocino  v.  Bank,  86  Cal.  267,  but  sustaining  suit 
brought  in  name  of  county  under  proper  ordinance  and  County  Govern- 
ment Act.  Cited  in  Summit  Go.  v.  Gustaveson,  18  Utah,  357,  denying 
right  to  sue  for  license  when  ordinance  does  not  so  provide. 

License  Tax  is  not  recoverable  as  debt  when  defendant  has  not  taken 
out  any  license,  p.  643. 
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To  same  effect  in  Mendocino  v.  Bank,  86  Cal.  258,  but  sustaining  such 
action  brought  under  proper  ordinance;  Merced  v.  Helm,  102  CaL  160 
(and  see  165),  holding  such  action  improper  under  ordinance. 

77  Cal.  544-648.    BROWN  t.  BANK  OF  NAPA. 

Fraudulent  Conye7ance.^A88ignee  in  insolyency  may  sue  to  set  aside^ 
as  person  on  whom  estate  "devolves,"  p.  546. 

To  same  effect  in  Francisco  v.  Aguirre,  94  OaL  185,  but  holding  aliter 
as  to  assignee  for  benefit' of  creditors;  Davis  v.  Wagon  Co.,  120  Cal. 
247,  further  holding  transfer  void  under  facts.  Cited  in  Ruggles  v. 
Cannedy,  127  Cal.  304,  305,  and  Bank  v.  Menke,  128  Cal.  108,  noted  under 
MerriU  v.  Hurlburt,  63  OsL  496. 

Fraudulent  Conveyances. — ^Purchaser  from  fraudulent  vendee  occupies 
no  better  position,  p.  547. 

Cited  in  Ballou  v.  Andrews  etc.  Co.,  128  Cal.  666,  noted  under  Hobart 
V.  Tyrrell,  68  Cal.  12.    See  note  13  Am.  St.  Rep.  257. 

77  Cal.  548-555.    COLEMAN  ▼.  COMMINS. 

Construction  of  Contracts. — Clause  repugnant  to  general  intention 
should  be  rejected,  p.  554. 

See  note  to  Cravens  v.  Mills  Co.,  16  Am.  St.  Rep.  306,  on  general  sub- 
ject. 
Interest. — Usury  is  not  illegal  unless  made  so  by  statute,  p.  554. 
See  note  to  Vahlberg  v.  Keaton,  14  Am.  St.  Rep.  81,  on  usury. 

General  Citations.— Thomas  v.  Franklin,  52  Neb.  312. 

77  CaL  555-560.    KERNS  ▼.  DRAN. 

Law  of  Case. — ^Rule  applies  to  former  decision  on  same  facts,  although 
not  between  same  parties,  p.  558. 

To  same  effect  in  Brubie  v.  Gates,  80  CaL  467,  as  to  decision  on 
sufficiency  of  sheriff's  return. 

Vendor  and  Vendee. — Adverse  possession  cannot  arise  before  some 
manifest  act  of  hostility,  p.  569. 

To  same  effect  in  Hannan  v.  McNickle,  82  Cal.  128,  denying  right  of 
•et-off  in  ejectment  for  improvements  made  before  demand  of  possession 
by  vendor.  Cited  in  Neher  v.  Amiijo,  9  N.  Mex.  336,  discussing  estop- 
pel to  assert  adverse  possession.  Note  citations:  Newsome  v.  Snow,  24 
Am.  St.  Rep.  937,  on  general  subject. 

77  Cal.  560-569.    PEOPLE  y.  DOANE. 

Instructions  may  be  refused  where  already  given  in  substance,  p. 
662. 
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To  same  effect  in  People  ▼.  Elliott,  119  GaL  594,  prosecution  for  en- 
ticement of  female  for  prostitution. 

77  Cal.  570-571.    PEOPLE  ▼.  McGRSW. 

False  Imprisonment. — ^Burden  of*  proof  is  on  defendant  in  criminal 
case  to  prove  imprisonment  lawful,  p.  570. 

To  same  effect  in  All  Fong  v.  Stemes,  79  CaL  32,  applying  rule  to 
dTil  aeti<»i  therefor. 

77  Gal.  672-574.    BEDELL  ▼.  HERRING;  11  Am.  St.  Rep.  307  (cited  in 
McGarty  v.  Banking  Co.,  100  Ky.  11,  12). 

Note. — ^Fraud  in  procuring  is  no  defense  for  maker  as  against  bona 
Ude  indorsee  for  value,  before  maturity  and  without  notice,  p.  573. 

To  same  effect  in  Shirk  v.  Mitchell,  137  Ind.  190,  194,  195,  discussing 
burden  of  proof  in  action  by  indorsee  of  such  note;  and  Kenny  v. 
Walker,  29  Greg.  45,  on  same  point,  and  admission  of  evidence  therein; 
Robinson  v.  Smith,  82  Minn.  65,  applying  rule  to  usurious  note.  Cited 
in  Snelgrove  v.  Earl,  17  Utah,  329  (330),  holding  maker  of  mortgage 
estopped  to  deny  its  validity,  under  facts  stated;  Keller  v.  Schmidt, 
104  Wis.  602,  as  to  "lightning-rod"  note,  procured  by  fraud.  Note 
citations:  Rice  v.  Jones,  14  Am.  St.  Rep.  809,  and  Lynchburg  etc.  Bank 
V.  Scott,  50  Id.  866,  bona  fide  holders;  Vosburgh  v.  Diefendorf,  16  Id. 
843.  Kitchen  v.  Loudenback,  29  Id.  547.  Richards  v.  Monroe,  39  Id.  305, 
306,  and  Cheever  v.  Railroad  Co.,  55  Id.  652,  on  bona  fide  indorsees,  Her- 
man V.  Gunter,  29  Id.  636|  on  burden  of  proof  thereof;  Breckenridge  v. 
Lewis,  30  Id.  357,  on  negotiable  instruments;  Richards  v.  Day,  33  Id. 
707,  on  filling  in  blanks;  Market  etc.  Bank  v.  Sargent,  35  Id.  379,  Wil- 
laiyl  V.  Nelson,  37  Id.  458,  459,  460,  Rosemond  v.  Graham,  40  Id.  339,  and 
Famous  etc.  Co.  v.  Oosswhite,  46  Id.  429,  on  fraud  on  inception  of 
notes;  Davis  v.  Noll,  45  Id.  846,  on  overdue  paper. 

77  Gal.  579-588.    SILVARER  v.  HANSEN. 

Boundary  Line  may  be  fixed  by  agreement,  although  no  actual  dis- 
pute had  theretofore  existed,  p.  586. 

:  ^  sanu*  oW-vA  in  Cavanaugh  v.  Jackson,  91  Cal.  583,  as  to  parol 
a^eement  acquiesced  in  by  possession  with  reference  thereto;  Wood- 
ward V.  Paris,  109  Cal.  17,  discussing  adverse  possession  arising  out  of 
mistake  as  to  boundaries;  Horton  v.  Brown,  130  Ind.  116,  holding  parties 
estopped  thereby. 

77  GaL  588-592.    HUNT  ▼.  ELLIOTT. 

Chance  Verdict  does  not  include  average  verdict  estimated  without 
agreement  to  be  bound  by  such  average,  p.  590. 

To  same  effect  in  McDonnell  v.  Stage  Co.,  120  Cal.  479,  sustaining  such 
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verdict,  where  affidavits  of  jurors  conflicted;  Ulrick  v.  Dakota  etc.  Co., 
2  S.  Dak.  294,  liolding  quotient  verdict  not  impeachable  by  affidavits  of 
jurors.  Distinguished  in  Flood  v.  McClure,  3  Idaho,  593,  affidavit  of 
juror  competent  to  show  verdict  obtained  on  agreement  to  average  what 
each  juror  thought  plaintiff  entitled  to. 

AppeaL — ^Verdict  will  be  sustained  against  attack  for  insufficiency  of 
evidence  when  evidence  conflicting,  p.  592. 

See  note  to  Bohannon  y.  Combs,  10  Am.  St.  Rep.  330,  on  review  of 
evidence. 

77  CbiL  596-601.    WILSON  y.  MORIAHTY.    S.  C.  88  Cal.  207,  212. 

Rescission. — Return  of  rents  is  not  necessary,  when  party  is  entitled 
thereto  for  the  other's  use  and  occupation,  p.  600. 

Cited  in  Whyte  v.  Rosencrantz,  123  Cal.642,  as  to  return  of  interest 
earned;  Meyer  v.  Haas,  126  Cal.  564,  noted  under  Senter  v.  Senter,  70 
Cal.  619;  Isom  v.  Rex  Crude  Oil  Co.,  147  Cal.  663,  return  of  rent  not 
required  where  lease  rescinded  for  improper  use  of  premises;  Matteson 
V.  Wagoner,  147  Cal.  744,  interest  need  not  be  returned  where  mort- 
gage rescinded  for  fraud. 

77  Cal.  605-609.    SBPULVEDA  y.  SEPULVBDA. 

Mistake  in  Deed. — ^Reconveyance  will  be  decreed  when  excess  included 
in,  p.  608. 

See  note  to  Finlayson  v.  Finlayson,  11  Aul  St.  Rep.  845,  and  Williams 
y.  Hamilton,  65  Id.  510,  on  general  subject. 

77  Cal.  609-612.    WATSON  y.  SUTRO. 

Appeal  from  Interlocutory  Decree  can  be  taken  only  in  cases  allowed 
by  statute,  p.  611. 

To  same  effect  in  Fox  v.  Mining  Co.,  112  Cal.  571,  on  point  that 
several  judgments  may  be  entered  on  equity  cases.  Note  citations: 
Davie  v.  Davie,  20  Am.  St.  Rep.  173,  on  appealable  judgments. 

Appeal  from  Interlocutory  Decree  in  partition  must  be  taken  within 
sixty  days  from  entry,  p.  611. 

Cited  in  Dore  v.  Klumpke,  140  Cal.  356,  dismissing  appeal  accordingly. 

Notice  of  Appeal  from  order  on  motion  for  new  trial  need  be  served 
only  on  parties  to  such  motion,  p.  612. 

To  same  effect  in  Johnson  v.  Phenix  Ins.  Co.,  146  Cal.  573,  following 
rule;  In  re  Ryer,  110  Cal.  560,  holding  service  properly  made  under  facts; 
and  Harriman  v.  Menzies,  115  Cal.  25,  ruling  similarly.  Cited  in  Bliss 
V.  Grayson,  25  Nev.  339,  holding  service  unnecessary  on  one  making 
another  such  motion. 
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77  Cal.  612-618.    BANK  OF  NAPA  v.  GODFREY. 

Foreclosure  of  Mortgage  payable  in  installments  may  provide  for 
successive  sales  on  successive  defaults,  p.  616. 

Cited  in  Byrne  v.  Hoag,  126  Cal.  286-288,  on  point  that  decree  can 
provide  only  for  interest  then  due,  and  remedy  for  future  intsallments 
is  under  section  728,  Code  of  Civil  Procedure;  Higgins  v.  Bank,  129  Cal. 
186-188,  noted  under  McDougal  v.  Downey,  45  Cal.  165;  Dupee  v.  Salt 
Lake  etc.  Co.,  20  Utah,  115,  116,  77  Am.  St.  Rep.  006,  noted  under  Hocker 
y.  Reas,  18  Cal.  651.    See  note  l4  Am.  St.  Rep.  27. 

77  Cal.  618-635.    PEOPLE  v.  NORTHET. 

Grand  Jury. — ^Indictment  is  not  vitiated  by  opinion  of  guilt  formed 
upon  his  testimony  before  them,  p.  626. 

To  same  effect  in  dissenting  opinion  in  Eastham  v.  Holt,  43  W.  Va. 
634,  as  to  bias  of  grand  juror.  Note  citations:  Commonwealth  v. 
Green,  12  Am.  St.  Rep.  901,  on  general  subject. 

Grand  Juiy  may  bring  indictment  against  A  on  evidence  derived  on 
examination  of  charge  against  B,  p.  627. 

Cited  in  People  v.  Craven,  137  Cal.  224,  allowing  indictment  for  per- 
jury committed  in  presence  of  such  jury,  under  examination  of  charge 
of  perjury  committed  elsewhere. 

Indictment. — ^Defendant's  Name  need  not  be  indorsed  thereon  when  a 
witness  before  grand  jury,  p.  628. 

To  same  effect  in  People  v.  Page,  116  Cal.  392,  under  similar  facts. 
Cited  in  People  v.  Quinn,  127  Cal.  543,  and  People  v.  Breen,  130  Cal. 
76,  on  point  of  reason  for  statute,  noted  under  People  v.  Crowey,  56 
Cal.  36. 

Improper  remarks  by  judge  during  trial  are  not  error  when  jury 
afterwards  instructed   to   disregad  them,  p.  629. 

To  same  effect  in  People  v.  Mayes,  113  Cal.  623,  as  to  statements 
claimed  to  be  instuctions  on  facts;  State  v.  Kent,  5  N.  Dak.  562,  as  to 
colloquy  between  court  and  counsel.  Approved  in  State  v.  McDaniel, 
39  Or.  178,  applying  rule  to  court's  remarks  on  permitting  leading 
questions  to  antagonistic  witness. 

Omission  of  Instruction  on  particular  point  is  not  error  when  no 
instruction   requested,  p.   631. 

To  same  effect  in  People  v.  Bruggy,  93  Cal.  485,  as  to  instruction 
on  self-defense. 

Bribery. — ^Evidence  is  admissible  of  statements  by  prosecuting  wit- 
ness to  third  person  and  advice  given  by  latter,  p.  632. 
To  same  effect  in  People  v.  Squires,  99  Cal.  331,  as  to  similar  evidence. 

Grand  Juror  may  testify  as  to  admissions  made  by  defendant  when 
examined  before  such  jury,  p.   632. 
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To  same  effect  in  People  y.  Reggel,  8  Utah,  28,  admitting  similar 
eiddence. 

77  Gal.  636-637.    PEOPLS  ▼.  LE0N6  TUNE  GUIT. 

Instruction  may  be  Denied  when  abstract  is  not  snpported  by  evi- 
dence, p.  636. 

See  note  to  Missouri  etc  Go.  y.  Platser,  15  Am.  St.  Bep.  781,  on  general 
subject. 

New  Trial  for  Newly  Diacoyered  £yidenoe  will  be  denied  when  such 
evidence  was  discoverable  before  trial  and  would  have  altered  result,  p. 
637. 

See  note  to  Brown  v.  Mitchell,  11  Am.  St.  Bep.  757,  on  general  subject. 

77  OaL  638-642.    SHASESPEAB  v.  SMITH;  11  Am.  St.  Bep.  327. 

Void  Contracts. — Order  for  requisition  by  school  district  is  void  where 
one  of  two  trustees  who  passed  it  was  interested  therein,  p.  640. 

To  same  effect  in  Pacific  Vinegar  &  Pickle  Works  v.  Smith,  145  OaL 
366,  where  president  of  corporation  bought  its  notes  outright  and 
caused  corporation  by  himself  as  president  to  become  indorser  thereof 
to  himself  individually,  guaranteeing  payment  of  notes,  without  knowl- 
edge ot  corporation,  he  cannot  sue  on  indorsement;  Winn  v.  Shaw,  87 
CU.  637,  discussing  power  of  supendsors  to  purchase  land  where  no 
publication  of  notice  of  intention  made  as  provided  by  statute;  Capital 
Gas  Co.  V.  Young,  109  Cal.  143,  but  holding  city  liable  for  gas  furnished 
by  company  in  which  mayor  was  stockholder  and  president;  Curtin  v. 
Salmon  etc.  Co.,  130  CaL  349,  on  point  that  interested  director  cannot 
form  a  quorum  at  meeting  which  makes  mortgage  to  him,  whether 
voting  or  not;  Honaker  v.  Board,  42  W.  Va.  176,  57  Am.  St.  Bep.  851, 
where  one  member  of  board  passing  contract  had  been  paid  by  con- 
tractor to  attend  meeting. 

77  Cal.  642-646.    IN  RE  WALKERLEY. 

Family  Allowance  may  be  made  irrespective  of  bequests  to  be  received 
thereafter  by  widow  under  will,  p.  646. 

Cited  and  distinguished  in  In  re  Lux,  100  Cal.  604  (cited  in  S.  C.  114 
Cal.  79,  but  see  dissenting  opinion,  p.  86),  but  granting  allowance  with- 
out regard  to  widow's  own  financial  means. 

77   Cal.   646-655.    LATHAM   v.  BLAKE.    S.   G.   See   CARPENTER   ▼. 
LEWIS,  119  Cal.  18,  20. 

Execution. — ^Judgment  cannot  be  levied  on  and  sold,  p.  655. 
Cited  in  ^IcLaughlin  v.  Alexander,  2  S.  Dak.  232,  but  holding  local 
practice  unsettled. 
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78  OaL  1-4.    P£OPLS  y.  VON. 

Mnidex^— Evidence. — Quaere  whether  jury  may  consider  evidence  of 
prior  conviction  of  felony  although  included  in  indictment,  p.  2.  See 
note  to  State  v.  Deschamps,  21  Am.  St.  Rep.  399,  on  proof  of  other 
crimes. 

78  Gal.  4-9.  DAVIDSON  v.  CUCAM0N6A  FRUIT  AND  LAND  COM- 
PANY. 

Patent  is  Attackable  only  by  one  connecting  himself  with  source  of 
title,  p.  7. 

To  same  effect  in  Commissioners'  opinion  in  Cucamonga  eta  Co.  v. 
Moir,  83  Cal.  109,  main  opinion  allowing  collateral  attack  by  one  in  mere 
possession  where  patent  void  under  facts. 

Public  Lands. — Certificate  of  Purchase  is  only  prima  facie  evidence 
of  title,  p.  8.  See  note  to  Jones  v.  Meyers,  36  Am.  St.  Rep.  267,  on 
cancellation  of  certificate. 

78  Cal.  9-14.    HOP£  v.  BARNETT. 

Dedication  of  Highway  is  insufficient  without  assent  to  its  use  by 
public,  p.  14. 

To  same  effect  in  Spaulding  v.  Bradley,  79  Cal.  464,  holding  no  dedi- 
cation shown  under  facts;  Huffman  v.  Hall,  102  Cal.  30,  also  discussing 
effect  of  section  2619,  Political  Code;  Schwerdtle  v.  Placer,  108  Cal.  592, 
504,  but  holding  rule  inapplicable  where  highway  sought  to  be  estab- 
lished by  prescription;  Niles  v.  City,  125  Cal.  678,  holding  dedication  not 
established;  Southern  Pac.  Co.  v.  Pomona,  144  Cal.  345,  noted  under 
Bolger  V.  Foss,  66  Cal.  250.  Note  citations:  Board  v.  Seal,  14  Am.  St. 
Rep.  550,  on  general  subject. 

Highways  under  section  2619,  Political  Code,  become  so  under  its 
express  terms  and  not  by  prescription,  p.  14. 

To  same  effect  in  Smithers  v.  Fitch,  82  Cal.  167,  holding  no  highway 
established,  under  facts.  Note  citations:  Whitesides  v.  Green,  67  Am. 
St.  Rep.  766,  on  statutory  provisions. 
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78  Cal.  15-30.    COMPTOIR  D'ESCOMPTE  y.  DRESBACEL 

Appeal. — ^Verdict  will  be  affirmed  as  not  unsupported  by  evidence 
where  evidence  conflicting,  p.  17.  See  note  to  Missouri  etc.  Co.  ▼• 
Platzer,  15  Am.  St.  Rep.  780,  on  review  of  evidence. 

Payment  by  Note  does  not  extinguish  debt  unless  so  agreed,  p.  20. 

Cited  to  same  effect  in  Steinhart  v.  Bank,  94  Cal.  366,  28  Am.  St. 
Rep.  136,  where  check  received  for  note,  although  latter  marked  can- 
celed; Savings  etc.  Society  v.  Burnett,  106  Cal.  530,  as  to  taking  of  note 
for  prior  note  secured  by  trust  deed;  Jenne  v.  Burger,  120  Cal.  447, 
holding  receipt  of  note  on  payment  shown  by  facts;  but  see  Savings 
Bank  v.  Market  Co.,  122  Cal.  33,  holding  aliter;  Dingley  v.  McDonald, 
124  Cal.  92,  holding  check  not  paid  with  draft  under  facts  stated; 
Bonestell  v.  Bowie,  128  Cal.  515,  noted  under  Welch  v.  AUington,  23  Cal. 
322;  Hooker  v.  Buer,  137  Cal.  668,  holding  payment  to  sheriff  by  cer- 
tified check  sufficient  for  redemption  from  execution  sale;  Estey  y. 
Birbaum.  9  S.  Dak.  178,  as  to  acceptance  of  order  in  payment,  and  hold- 
ing burden  on  debtor  to  show  such  acceptance.  Note  citations:  Bom 
v.  Bank,  18  Am.  St.  Rep.  317,  on  payment  by  check;  State  Bank  v. 
Byrne,  37  Id.  336,  on  general  subject;  Kilpatrick  v.  Railroad  Co.,  41  Id. 
761,  on  waiver  of  mechanics'  liens. 

Abstract  Instructions,  without  evidence  to  base  them  on,  are  errone- 
ous, p.  26. 

To  same  effect  in  In  re  Calkins,  112  Cal.  306,  as  to  instructions  on 
undue  influence  in  will  contest,  where  none  shown  by  evidence;  People 
y.  Gleason,  122  Cal.  372,  as  to  instructions  on  defendant's  character. 

78  Cal.  31-34.    HARNETT  y.  CENTRAL  PACIFIC  ETC.  CO. 

Appeal. — ^Verdict  will  be  affirmed  where  evidence  conflicting,  p.  32. 
See  note  to  Savannah  etc.  Co.  v.  Flannagan,  14  Am.  St.  Rep.  188,  on 
general  subject. 

Specifications  of  Particulars  of  insufficiency  of  evidence  are  sufficient 
when  apprising  adversary  of  matters  to  be  urged  on  motion,  p.  32. 

To  same  effect  in  Smith  v.  Ellis,  103  Cal.  296,  and  In  re  Yoakam,  103 
Cal.  505,  sustaining  similar  instructions;  De  Molera  v.  Martin,  120  Cal. 
546,  but  holding  specifications  insufficient ;  Patten  v.  Hyde,  -23  Mont.  26, 
holding  specifications  sufficient. 

Order  Granting  New  Trial  will  be  affirmed  if  justifiable  on  any  of 
grounds  on  which  motion  based,  p.  33. 
To  same  effect  in  Townsend  v.  Briggs,  88  Cal.  232. 

78  Cal.  34-40.    MUDGE  y.  STEINHART;  12  Am.  St.  Rep.  17. 

Writ  of  Attachment  is  attackable  collaterally  when  issued  in  case 
not  permitted  by  statute,  p.  38. 
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To  same  eflfect  in  Mentzer  v.  Ellison,  7  Colo.  App.  322  (but  see  327), 
when  based  on  aAidavit  not  stating  essential  jurisdictional  facts.  Note 
citations:  Cunningham  v.  Baker,  53  Am.  St.  Rep.  36,  on  general  subject. 

Service  by  Publication  will  not  confer  jurisdiction  when  attachment 
in  support  thereof  is  void,  p.  39. 

See  notes  to  Williams  v.  Wescott,  14  Am.  St.  Rep.  296,  and  Frisk  v. 
Reigelman,  17  Id.  205,  on  general  subject;  Harris  v.  Daugherty,  15  Id. 
818,  on  attachments  against  nonresidents. 

Amended  Complaint  takes  place  of  original,  and  should  be  mailed  in 
case  of  service  by  publication,  p.  40. 

See  note  to  Sengfelder  v.  Hill,  58  Am.  St.  Rep.  38,  on  general  subject. 
Relief  in  case  of  default  cannot  exceed  that  prayed  for,  p.  40. 

Cited  in  Staacke  v.  Bell,  125  Cal.  313,  holding  rule  not  changed  by 
prayer  in  cross -complaint  of  codefendant  not  served  on  defaulting  de- 
fendant; McFarland  v.  Martin,  144  Cal.  776,  holding  order  not  justified 
under  pleadings. 

78  Cal.  41-49.     PEOPLS  y.  O'BRIEN. 

Evidence. — ^Error  in  Admission  of  clothing  worn  by  deceased  when 
murdered  will  not  be  considered  where  objection  improperly  framed,  p. 
44. 

To  same  effect  in  People  v.  Conkling,  111  Cal.  622,  holding  objection 
insufficient.  Note  citations:  Moses  v.  State,  16  Am.  St.  Rep.  23;  on  res 
gestae. 

Instruction  may  be  refused  when  already  given  in  substance,  p.  44. 

To  same  effect  in  People  v.  Elliott,  119  Cal.  694,  in  prosecution  for 
enticement  for  prostitution. 

Homicide — Self-defense. — Instruction  thereon  sustained,  p.  46. 

See  note  to  People  v.  Lennon,  16  Am.  St.  Rep.  263,  on  general  subject. 

78    Cal.    49-58.    McDONALD    ▼.    SUPREME    COUNCIL    OF   CHOSEN 
FRIENDS. 

Mutual  Benefit  Association. — Forfeiture  for  nonpayment  of  dues  is 
waived  by  acceptance  after  knowledge  of  such  forfeiture,  p.  63. 

To  same  effect  in  Millard  v.  Legion,  81  Cal.  346,  also  citing  main 
case  at  p.  347,  on  point  that  legal  suspension  can  be  ordered  only  in 
open  council;  Marshall  v.  Grand  Lodge,  133  Cal.  690,  on  point  that  non- 
payment of  assessment  does  not  ipso  facto  operate  as  suspension,  but 
distinguished  under  by-laws  of  the  order;  Modem  Woodmen  v.  Jameson, 
48  Kan.  722  (and  see  S.  C.  49  Kan.  678),  holding  waiver  shown  by  facts; 
and  Daniher  v.  Grand  Lodge,  10  Utah,  121,  ruling  similarly.  Note 
citations:  Bankers'  etc.  Assn.  v.  Stapp,  19  Am.  St.  Rep.  784,  and  Lake 
V.  Association,  52  Id.  575,  on  general  subject. 
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Suspended  member  of  benefit  society  can  only  be  reinstated  in  com- 
pliance with  rules  of  order,  p.  64. 

Approved  in  Butler  v.  Grand  Lodge  A.  O.  U.  W.,  146  Gal.  176,  where 
member  suspended  from  benefit  for  nonpayment  of  assessments  not 
entitled  to  death  benefits  where  his  certificate  not  renewed  according 
to  rule  though  all  assessments  paid. 

Re-election  is  necessary  only  when  member  was  properly  suiq>ended, 
p.  67. 

Cited  in  Supreme  Lodge  y.  Turner,  19  Tex.  Giv.  App.  363,  further  hold- 
ing statements  in  petition  for  reinstatement  to  be  of  no  binding  force. 

78  Cal.  68-63.    MORGAN  ▼.  LOlfES.    S.  G.  80  Gal.  317,  318. 

Marital  Property  acquired  during  coverture  it  presumed  to  be  eom- 
munity,  unless  contrary  shown,  p.  62. 

To  same  effect  in  Tolman  v.  Smith,  86  Gal.  284,  holding  prc^rty  to 
be  such  under  facts;  and  Dimmick  v.  Dimmick,  06  Cal.  328,  In  re  Boody, 
113  Cal.  686,  and  Davis  v.  Green,  122  Gal.  367,  holding  similarly.  Note 
citations:  Floumoy  v.  Floumoy,  21  Am.  St.  Rep.  43,  on  general  subject. 

78  GaL  63-80.    SAN  DIEGO  ETC  CO.  v.  NSALX.    S.  G.  78  GaL  80,  81; 
88  Gal.  60,  66. 

New  Trial  is  grantable  as  to  single  specified  iwue,  p.  66. 

To  same  effect  in  Duff  v.  Duff,  101  Gal.  4,  although  motion  made 
generally;  Mountain  etc.  Go.  v.  Bryan,  111  GaL  38,  but  holding  order 
therefor  defective  because  indefinite;  Ramsdell  v.  Clark,  20  Mont.  106, 
as  to  new  trial  on  one  of  several  causes  of  action. 

Eminent  Domain. — ^Valne  may  be  ascertained  from  expert  evidence 
based  upon  purposes  for  which  the  land  is  suitable,  p.  68. 

To  same  effect,  admitting  evidence  respectively,  in  Muller  v.  Railway 
Co.,  83  Cal.  246,  as  to  capabilities  of  the  property;  Spring  Valley  W. 
W.  y.  Drinkhouse,  02  Cal.  633,  634  (but  see  concurring  opinion,  p.  638), 
as  to  added  value  for  specified  purpose;  Santa  Ana  v.  Harlin,  99  Gal. 
543,  as  to  uses  to  which  land  could  be  applied,  and,  at  p.  646,  citing 
main  case  further  from,  p.  78,  as  to  competency  of  witnesses  thereon; 
City  V.  Pomeroy,  124  Cal.  644,  construing  instructions  as  to  actual  and 
market  values;  Seattle  etc.  Co.  v.  Murphine,  4  Wash.  467,  admitting 
similar  evidence.  Denied  in  AUoway  v.  Nashville,  88  Tenn.  618,  reject- 
ing evidence  of  special  value.  Note  citations:  Gurrie  v.  Railroad  Co., 
19  Am.  St.  Rep.  469,  460,  on  general  subject;  Gainesville  etc.  Go.  y. 
Hall,  22  Id.  49,  on  necessity  for  compensation. 

Appeal  may  be  had  from  part  of  judgment  or  order,  p.  66. 
Cited  in  Arnold  v.  Sinclair,  11  Mont.  567,  28  Am.  St.  Rep.  494,  dis- 
euMing  appealability  of  judgment  in  partnership  disaolutioiL 
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Nonexpert  Evidence  is  admissible  on  subject  of  value  of  realty,  p.  77. 
Cited  in  People  v.  Hill,  123  Cal.  51,  noted  under  People  v.  Monteith, 
78  Cal.  3. 

Value  of  Land  in  Condemnation  Proceedings  is  market  value,  pp.  67, 
68. 

Approved  in  United  States  v.  Honolulu  Plantation  Co.,  122  Fed.  585, 
evidence  that  land  has  peculiar  and  enhanced  value  to  defendant  in  con- 
demnation proceedings  is  inadmissible. 

78  CaL  80-83.    SAN  DIEGO  LAND  ETC.  CO.  v.  NEALE. 
Eminent  Domain — ^Payment. — Statutes  construed,  p.  82. 

Cited  in  Glenn  Co.  v.  Johnson,  129  OaL  407,  noted  under  Butte  Go.  T. 
Boydstun,  04  OaL  110. 

78  OaL  84-94.    PEOPLE  ▼.  ROZELLE. 

Principal  and  Accessory. — ^Information  stating  facts  proper  in  case 
of  accessory  at  common  law  is  sufficient  against  him  as  principal  under 
•tatuta,  p^  Ml 

To  same  eifect  in  People  v.  Nolan,  144  Oal.  79,  sustaining  information 
In  robbery  chaige;  State  v.  Miller,  43  Or.  330,  where  one  accused  of  mur- 
der related  circumstances  leading  up  to  difficulty,  and  to  presence  on 
deceased's  premises,  cross-examination  to  show  he  had  been  ordered 
off  two  months  prior  and  that  they  were  not  on  good  terms  is  permis- 
sible; State  V.  Gleim,  17  Mont.  23,  52  Am.  St.  Rep.  657,  sustaining  in- 
dictment imder  local  statute;  State  v.  Steeves,  29  Greg.  91  (and  see, 
also.  State  v.  Kent,  4  N.  Dak.  582),  ruling  similarly,  and  holding  consti- 
tutional a  statute  abolishing  distinction  between  principal  and  acces- 
sory (but  see  Fixmer  v.  People,  153  HI.  127,  holding  indictment  bad); 
State  V.  Duncan,  7  Wash.  340,  38  Am.  St.  Rep.  891,  sustaining  conviction 
of  accessory  before  fact  on  indictment  charging  him  as  principal. 

Information  is  Sufficient  that  states  substantial  facts  with  sufficient 
oertainty  to  enable  defendant  to  answer  charge,  p.  89. 

To  same  effect  in  People  v.  Ah  Sing,  95  Cal.  656,  as  to  information 
for  robbery.  Note  citations:  McGuff  v.  State,  16  Am.  St.  Rep.  30,  on 
general  subject. 

Defendant  Testifying  in  Own  Behalf  can  be  cross-examined  only  as 
to  matters  brought  out  in  direct  examination,  p.  91. 

To  same  effect  in  People  v.  O'Brien,  96  Cal.  180,  holding  certain  cross- 
examination  improper;  People  v.  Gallagher,  100  Cal.  475,  476,  but  sus- 
taining cross-examination  stated;  and  see  People  v.  Crowley,  100  Cal. 
481,  criticising  main  case  and  allowing  cross-examination  for  purpose 
of  impeachment;  People  v.  Warner,  117  Cal.  639,  holding  cross-ex- 
amination permissible  except  for  being  in  contravention  of  section  1881, 


78  Cal.  95-116  Notes  on  California  Reports.  3700 

Code  of  Civil  Prooedare;  State  v.  Bartmess,  33  Or.  122,  but  holding 
cross-examination  proper.  Note  citations:  Hitchcock  v.  Moore,  14  Am. 
St.  Rep.  481,  and  State  v.  Duncan,  38  Id.  806,  on  general  subject. 

78  Cal.  05-98.    WHEBLER  ▼.  WEST. 

Amendment  of  Com|>Uint  changing  nature  of  action  should  be  at- 
tacked by  objection  to  its  filing  or  motion  to  strike  out,  p.  97. 

Cited  in  Anthony  v.  Slayden,  27  Cok).  149,  discussing  powers  of  oouit 
in  allowance  of  amendments.    See  note  51  Am.  St.  Rep.  435. 

78  Cal.  99-107.    MOYLE  v.  LANDERS;  12  Am.  St.  Rep.  22. 

Seryice  of  Notice  of  Appeal  is  insufficient  if  made  on  attorney  for 
party  previously  deceased,  p.  100. 

Cited  in  In  re  Castle  Dome  etc.  Co.,  79  Cal.  249,  dismissing  appeal 
because  not  served  on  adverse  party.  Cited  in  Churchill  v.  Floumoy, 
127  Cal.  359,  360,  as  to  notice  of  motion  for  new  trial;  Estate  of  Turner, 
139  Cal.  86,  holding  service  ineffectual  for  any  purpose;  Holt  ▼.  Idle- 
man,  34  Or.  117,  noted  under  Judson  v.  Love,  35  Cal.  463. 

Diamissal  of  Appeal — ^Estoppel. — Respondent  held  estopped  under 
facts  from  moving  to  dismiss  because  notice  not  properly  served,  p.  106. 

See  note  to  Kams  v.  Olney,  13  Am.  St.  Rep.  HI,  on  estoppeL 

Note.— Case  is  cited  at  45  Mo.  App.  221,  and  at  3  Okla.  36,  but  by 
mistake  for  83  Cal.  579. 

78  Cal.  107-108.    JAMES  y.  SUPERIOR  COURT.    See  State  y.  Cox,  155 
Ind.  597. 

78  Cal.  108-113.    IN  RE  OXARART. 

Adjudication  of  Heirship  may  be  made  upon  distribution  and  special 
statutory  provisions  are  not  exclusive,  p.  111. 

To  same  effect  in  In  re  Jessup,  81  Cal.  439,  construing  section  1664, 
Code  of  Civil  Procedure;  Estate  of  Sheid,  122  Cal.  532,  but  holding  pe- 
tition therefor  prematurely  filed  under  facts;  Estate  of  Sheid,  129  OaL 
176,  on  point  that  petition  for  distribution  may  be  heard  although  heir- 
ship proceedings  are  pending  and  undetermined;  Estate  of  Sutro,  143 
Cal.  490,  sustaining  decree  establishing  default. 

78  Cal.  113-116.    DALE  v.  PURVIS. 

Instruction. — Speciflcations  of  Error  in  must  point  out  errors  with 
particularity,  p.  115. 

To  same  effect  in  Holloway  v.  McNear,  81  Cal.  157,  holding  specifica- 
tions insufficient;  State  v.  Mason,  18  Mont.  364,  where  held  too  general; 
Herbert  v.  Dufur,  23  Oreg.  463,  appyling  rule  to  notice  of  appeal  under 
local  statutes. 
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78  Cal.  118-126.    SILCOX  y.  LANG. 

Peremptoiy  Challenge.— Parties  entitled  to  have  full  panel  before 
exercising  right  of  such  challenge,  p.  123w 

To  same  effect  in  Vance  v.  Richardson,  110  Cal.  416,  but  holding  right 
to  such  challenge  waived  under  facts. 

Jury. — ^Impanelment  of  is  part  of  the  trial,  p.  124. 

Cited  in  People  v.  Hawkins,  127  Cal.  374,  on  point  that  jeopardy  then 
oommences. 

78  Cal.  126-136.    LAWRENCE  y.  6AYETTY;  12  Am.  St.  Rep.  20. 

False  Representations  are  not  actionable  unless  in  reference  to  mat- 
ter of  fact,  p.  131. 

To  same  effect  in  Marriner  y.  Dennison,  78  Cal.  211,  holding  certain 
statements  within,  and  others  without,  rule  stated;  Nounnan  v.  Land 
Co.,  81  Cal.  6,  holding  expressions  of  opinion  not  included;  Birming- 
ham etc.  Co.  y.  Elyton  etc.  Co.,  93  Ala.  653,  holding  complaint  insufSicient 
in  statement  of  ground  of  rescission;  and  see  on  same  point  Piedmont 
etc  Co.  v.  Piedmont  etc.  Co.,  96  Ala.  393.  Note  citations:  Dawe  y. 
Morris,  14  Am.  St.  Rep.  407,  on  general,  subject. 

Fraud  does  not  include  mere  breach  of  contract,  pp.  131,  134. 

To  same  effect  in  Feeney  v.  Howard,  79  Cal.  529,  12  Am.  St.  Rep. 
165,  holding  no  actual  fraud  shown;  and  Schultz  v.  McLean,  93  Cal.  358, 
ruling  similarly  as  to  failure  to  adyance  moneys  as  agreed  upon.  Note 
citations:  People  v.  Healy,  15  Am.  St.  Rep.  96,  97,  on  general  subject. 
Distinguished  in  Howlin  v.  Castro,  136  Cal.  608,  compelling  redelivery  of 
deed  deposited  in  escrow  as  security  for  grantee's  performance  of  con- 
tract to  maintain  grantor,  under  facts  stated. 

False  Representation  cannot  be  predicated  on  mere  promise  unless 
made  with  no  intent  to  performance,  p.  131. 

Cited  in  Matteson  v.  Wagoner,  147  Cal.  743,  applying  rule  in  action 
by  mortgagee  to  rescind  loan  secured  by  mortgage.  See  notes  to 
People  y.  Healy,  15  Am.  St.  Rep.  96,  97;  Cottrill  v.  Krum,  18  Id.  558; 
Chicago  etc.  Co.  v.  Titterington,  31  Id.  47;  Nelson  v.  Shelby  etc.  Co., 
38  Id.  133,  and  Clinch  etc.  Co.  y.  Willing,  57  Id.  628,  on  general  subject. 

Specific  Performance. — ^Failure  of  Consideration  is  not  defense  unless 
resulting  in  total  failure  of  contract,  p.  133. 

Cited  in  Richter  y.  Union  etc.  Co.,  129  CaL  372,  and  Downing  y. 
Rademacher,  133  Cal.  224,  225,  85  Am.  St.  Rep.  162,  noted  imder  Hart- 
man  y.  Reed,  50  Cal.  485.    See  note  27  Am.  St.  Rep.  174. 

78  Oil.  136-141.    IN  RE  CASEMENT. 

Parol  Evidence. — Admission  to  identify  legatee  in  will  when  bequest 
Notes  Cal.  Rep.— 236. 


> 
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uncertain  held  not  reversible  error,  p.  140.    See  note  to  Palmer  ▼.  Far- 
rell,  16  Am.  St.  Rep.  714,  on  general  subject. 

78  Cal.  144-148.    PBARSON  ▼.  CREED. 

Adverse  PossessioiL— Payment  of  Taxes  alone  is  insuiOScient  whers 
possession  not  otherwise  adverse,  p.  146. 

See  note  to  Wren  v.  Parker,  14  Am.  St.  Rep.  130,  on  general  subject. 

Action  to  Quiet  Title  may  be  brought  against  holder  of  void  tax  deed, 
p.  147. 

To  same  effect  in  Kittle  v.  Bellegarde,  86  Cal.  564,  further  holding  as 
to  effect  of  judgment  therein;  Dranga  v.  Rowe,  127  CaL  510,  quoting 
Kittle  V.  Bellegarde,  86  Cal.  564. 

78  Cal.  150-152.    DOE  y.  SANGER. 

Statute  of  Limitations  cannot  be  raised  by  demurrer  unless  bar  ap- 
pears on  face  of  complaint,  p.  151. 

To  same  effect  in  Curtiss  v.  Insurance  Co.,  90  CaL  250,  25  Am.  St. 
Rep.  117,  and  Pleasant  v.  Samuels,  114  Cal.  38,  39.  Cited  under  Wise 
y.  Hogan,  77  Cal.  187. 

Demurrer  for  Uncertainty  will  not  lie  unless  complaint  is'doubtful  as 
to  relief  claimed  and  matters  complained  of,  p.  151. 

To  same  effect  in  Cunningham  v.  Railway  Co.,  115  Cal.  566,  as  to  com- 
plaint for  negligence  where  specific  facts  were  within  defendant's  knowl- 
edge; Bryan  v.  Abbott,  131  Cal.  225,  sustaining  complaint  on  street 
assessment. 

78  Cal.  152-153.    WISE  ▼.  GRIFFITH. 

Lis  Pendens. — ^Personal  Notice  of  pendency  of  action  may  be  shown 
as  against  purchaser  of  property  affected,  p.  153. 

See  note  to  Hope  v.  Blair,  24  Am.  St.  Rep.  373,  and  Stout  y.  Philippi 
etc.  Co.,  56  Id.  856,  861,  on  general  subject. 

Lis  Pendens. — Purchaser  pendente  lite  with  personal  notice  is  bound 
by  decree,  p.  153. 

Cited  in  Johnson  v.  Friant,  140  Cal.  263,  although  purchaser  was  not 
made  a  party;  London  etc.  Bank  v.  Dexter,  Horton  &  Co.,  126  Fed.  599, 
judgment  creditor  purchasing  at  own  sale  takes  subject  to  previous 
foreclosure  judgment. 

78  Cal.  154-158.     PEOPLE  Y.  HUSON. 

Official  Bond. — Sureties  are  estopped  from  denying  recitals  of  appoint- 
ment therein,  p.  156. 
To  same  effect  in  Coimty  v.  Hall,  132  Cal.  591,  discussing  limitation  of 
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action  on  bond;  Price  v.  Scott,  13  Wash.  576,  applying  rule  to  recitals 
of  execution  of  contract  whose  performance  is  guaranteed;  and  on  same 
point,  Hayden  y.  Cook,  34  Neb.  674;  Custer  Co.  v.  Albien,  7  S.  Dak.  486, 
sustaining  complaint  on  official  bond. 

General  Citation. — ^Brockway  v.  Petted,  79  Mich.  627. 

78  Cal.  158-165.    FOSS  ▼.  HINKELL.    S.  C.  91  Cal.  104,  206. 
Patent  for  Public  Lands  is  void  if  issued  without  authority,  p.  161. 

To  same  effect  in  Johnson  v.  Drew,  34  Fla.  138,  43  Am.  St.  Rep.  177; 
also  cited  below;  Stewart  v.  Altstock,  22  Oreg.  188,  as  to  lands  excepted 
from  grant  under  which  patent  issued. 

Parol  Evidence  is  admissible  to  identify  boundaries  in  proceedings 
lor  Mexican  grant,  p.  163. 

See  note  to  Palmer  ▼.  Farrell,  16  Am.  St.  Rep.  714,  on  parol  evidence. 

Patent  may  be  attacked  by  pre-emption  claimant  in  privity  with  gov- 
ernment, p.  163. 

To  same  effect,  conversely,  in  Zumwalt  v.  Dickey,  02  Osl.  163,  where 
defendant  was  merely  trespasser;  and  Johnson  v.  Drew,  34  Fla.  147, 
43  Am.  St.  Rep.  184,  and  Janes  v.  Wilkinson,  2  Kan.  App.  369,  where 
merely  in  possession;  Power  v.  Sla,  24  Mont.  250,  noted  under  Boggs  v. 
Merced  etc.  Co.,  14  Cal.  279.  Note  citations:  Faull  v.  Cooke,  20  Am.  St. 
Rep.  842,  on  rights  of  settlers  before  patent. 

78  Cal.  169175.    PEOPLE  v.  F0N6  CHIN6. 

Instmctions  on  Facts  are  reversible  error  when  material,  p.  173. 

To  same  effect  in  People  v.  Murray,  86  Cal.  35,  People  v.  Travers,  88 
Cal.  237,  holding  instructions  to  be  such;  People  v.  Wallace,  89 
Cal.  168,  Kauffman  v.  Maier,  94  Cal.  283,  and  People  v.  Van  Ewan,  111 
Cal.  152,  as  to  instructions  on  credibility  of  witnesses;  People  v.  Hoff. 
129  Cal.  503,  holding  instruction  improper;  Quint  v.  Dimond,  147  Cal. 
714,  applying  rule  in  action  for  dama^'e  to  crop  by  fire  caused  by  sparks 
from  traction  engine. 

Witness. — ^Defendant  testifying  on  own  behalf  held  properly  cross- 
examined  as  to  prior  arrest,  p.  175. 

Cited  in  People  v.  Buckley,  143  Cal.  389,  sustaining  examination  as 
to  arrest.    See  note  14  Am.  St.  Rep.  481. 

78  Cal.  175-180.    SIMPSON  v.  McCARTY;  12  Am.  St.  Rep.  87. 

Affidavit  for  Attachment  held  sufficient,  p.  178. 

Cited  in  Hale  Bros.  v.  Milliken,  142  Cal.  138,  sustaining  affidavit  alleg- 
ing indebtedness  upon  an  express  contract. 

Affidavit  lor  Attachment  need  not  state  whether  suit  is  brought  on 
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express  or  implied  contract  where  its  nature  is  shown,  nor  source  of 
affiant's  knowledge,  pp.  178,  179. 

To  same  effect,  as  to  first  point,  in  Flagg  v.  Dare,  107  Cal.  486,  sus- 
taining similar  affidavit;  and,  as  to  second  point,  in  Ahlhauser  v. 
Butler,  57  Fed.  Rep.  125,  discussing  attorney's  liability  to  client  for 
drawing  up  such  affidavit;  Stockbridge  v.  Fahenstock,  87  Md.  134,  as  to 
allegation  that  affiant  is  plaintiff's  agent  or  makes  affidavit  on  his 
behalf.  Note  citations:  Murphy  v.  Jack,  40  Am.  St.  Rep.  592,  on  affi- 
davits on  information  and  belief. 

78  CaL  181-192.    COWAN  v.  PHENIX  INSURANCE  CO. 

Insurance. — Performance  of  promissory  warranties  must  be  alleged 
and  proved,  p.  185. 

To  same  effect  in  Rankin  v.  Insurance  Co.,  89  CaL  210,  23  Am.  St 
Rep.  464,  as  to  employment  of  watchman;  Berliner  ▼.  Insurance  Co.,  121 
Cal.  457,  but  sustaining  complaint  on  life  policy;  Breedlove  v.  Norwich 
etc.  Soc.,  124  Cal.  168,  as  to  warranty  of  ownership;  Gillon  v.  Northern 
etc.  Co.,  127  Cal.  483,  noted  under  Doyle  v.  Insurance  Co.,  44  Cal.  264; 
McGannon  v.  Michigan  etc.  Fire  Ins  Co.,  127  Mich.  647. 

Complaint  on  Policy  must  allege  lapse  of  stipulated  time  since  pre- 
sentation of  proofs  of  loss,  p.  188. 

To  same  effect  in  Connecticut  etc  Co.  v.  McWhirter,  73  Fed.  Rep. 
449,  but  holding  complaint  sufficient  when  taken  in  conjunction  with 
record  of  filing;  California  etc.  Bank  v.  Surety  Co.,  82  Fed.  Rep.  867, 
applying  rule  to  complaint  on  indemnity  bond  as  to  notice  of  loss; 
German  etc.  Go.  v.  Hall,  1  Kan.  App.  50,  holding  complaint  insufficient; 
and  First  Nat.  Bank  v.  Insurance  Co.,  6  S.  Dak.  428,  ruling  similarly. 
Note  citations:  Matt  y.  Iowa  etc.  Assn.,  25  Am.  St.  Rep.  486,  on  time 
of  action  on  policy. 

insurance   Policy — ^ArbitratioiL — ^Right  to  held  not  shown  by  com- 
plaint, p.  192. 
Note  citations:  Randall  v.  Ins.  Co.,  24  Am.  St.  Rep.  67,  on  arbitration. 

78  Cal.  193-201.    GIANT  POWDER  CO.  ▼.  SAN  DIEGO  FLUME  CO. 

S.  C.  88  Cal.  20,  25;   97  Cal.  2G3,  264. 

Mechanics'  Liens. — Completion  is  conclusively  shown  by  acceptance 

and  occupation,  p.  196. 

To  same  effect  in  Joost  ▼.  Sullivan,  111  Cal.  292,  although  contraet 
void  because  not  recorded;  Stimson  v.  Los  Angeles  etc  Co.,  141  Cal.  32, 
but  holding  mere  occupation  of  temporary  structure  insufficient. 

Mechanics'  Liens. — Contract  void  because  not  recorded  is  void  only  as 
between  its  parties,  p.  196. 

Overruled  as  to  this  point  in  Kellogg  v.  Hones,  81  Cal.  178,  where 
uecision  explained,  and  see  Lmnber  Co.  v.  Gottschalk,  81  CaL  644. 
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Mechanic's  Lien  Foreclosnre. — Contractor  may  be  joined  with  owner 
and  personal  judgment  obtained  against  him,  p.  198. 

To  same  effect  in  Wood  y.  Transit  Co.,  107  Cal.  502,  sustaining  such 
joinder,  but  holding  contractor  not  a  necessary  party;  McMenomy  v. 
White,  115  Cal.  343,  where  contract  void  because  plans  not  filed;  San 
Francisco  Pav.  Co.  v.  Fairfield,  134  Cal.  226,  sustaining  such  joinder. 

78  Cal.  202-216.    MARRINER  y.  DENNISON.    S.  C.  91  Cal.  555,  557. 

Description  is  Void  for  uncertainty  where  particulars  of  location  of 
property  are  not  specified,  p.  207. 

To  same  effect  in  Van  Slyke  v.  Insurance  Co.,  115  Cal.  646,  as  to  con- 
tract for  percentage  commission,  where  basis  not  stated. 

Description. — ^Parol  Evidence  is  admissible  to  complete  description 
consistent  so  far  as  it  goes,  p.  207. 

To  same  effect  in  California  etc.  Co.  y.  Pauly,  111  Cal.  128,  on  point 
that  such  evidence  is  admissible  to  identify  property  described  in 
mortgage;  Gray  v.  Smith,  76  Fed.  Rep.  533,  as  to  executory  contract  for 
sale  of  land.  Note  citations:  Palmer  v.  Farrell,  15  Am.  St.  Rep.  715, 
on  parol  evidence. 

False  Representations  will  warrant  rescission  when  made  as  to  exist- 
ing facts  or  material  matters,  or  such  as  plaintiff  had  right  to  rely  on, 
p.  211. 

To  same  effect  in  Dobinson  v.  McDonald,  92  Cal.  37,  as  to  misrepresen- 
tations as  to  price  at  which  sale  was  made. 

Rescission  for  Fraud  cannot  be  had  unless  damage  suffered  thereby, 
p.  212. 

To  same  effect  in  Bailey  v.  Fox,  78  Cal.  398,  where  plaintiff  not  dam- 
aged by  false  representations;  Wainsoott  v.  Occidental  etc.  Assn.,  98 
Cal.  257,  but  holding  amount  of  such  damage  immaterial  if  appreciable. 
Note  citations:  Arnold  v.  Hagerman,  14  Am.  St.  Rep.  725,  on  general 
subject;  Helms  v.  Green,  18  Id.  902,  on  pleading  fraud. 

Secondary  Evidence  by  certified  copy  is  inadmissible  unless  loss  of 
original  shown,  p.  214. 

See  note  to  Kentzler  y.  Eentzler,  28  Am.  St.  Rep.  24,  on  general 

subject. 

« 

78  Cal.  217-221.    BEST  v.  JOHNSON;  12  Am.  St.  Rep.  41. 

Sureties  on  Sheriff's  Bond  are  not  liable  for  property  seized  by  him 
other  than  under  process,  p.  220. 

To  same  effect  in  San  Luis  Obispo  y.  Famum,  108  Cal.  565,  as  to 
moneys  received  by  auditor  outside  of  official  duties. 

Insolvency — Asignee. — Debtor  and  creditors  are  alone  ocncemed  in 
sufficiency  of  assignee's  bond,  p.  220. 
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Oited  in  Famsworth  y.  Siitro,  136  Cal.  244,  noted  under  Luhrs  y. 
Kelly,  67  CaL  289. 

78  Cal.  221-225.    WENZEL  v.  SCHULZ. 

False  Representation  includes  statement  made  with  intent  to  deceive, 
p.  224. 

See  note  to  Dawe  ▼.  Morris,  14  Am.  St.  Rep.  407,  on  general  subject. 

78  Cal.  232-235.    McCORMICK  y.  SUTTON.    S.  C.  78  Cal.  245. 

78  Cal.  235-242.    GALE  y.  BEST.    12  Am.  St.  Rep.  44. 

Patent  is  not  Attackable  collaterally  for  irregularity  in  proceeding  on 
which  it  was  issued,  when  not  void  on  face,  p.  237. 

To  same  eflfect  in  Irvine  v.  Tarbat,  105  Cal.  243,  as  to  whether  land 
was  open  to  homestead  or  pre-emption  claims;  Dreyfus  v.  Badger,  108 
Cal.  65,  66,  as  to  character  of  land  listed  as  lieu  school  land;  Klauber 
V.  Higgins,  117  Cal.  458,  but  allowing  such  attack  when  patent  void 
on  face  through  unauthorized  reservations;  Saunders  v.  La  Purissima 
etc.  Co.,  125  Cal.  164,  165,  Standard  etc.  Co.  v.  Habishaw,  132  Cal.  118, 
and  Paterson  v.  Ogden,  141  Cal.  45,  as  to  finding  that  land  was  agri- 
cultural; Phillips  V.  Carter,  135  Cal.  606,  denying  trespasser  right  to  at- 
tack on  ground  of  issuance  to  assignee  of  entryman ;  Moore  v.  Cormode, 
20  Wash.  314,  as  to  finding  on  existence  of  deficiency  under  13  United 
States  Statutes,  365;  Northern  Pacific  etc.  Co.  v.  Cannon,  54  Fed.  Rep. 
258,  as  to  decision  on  character  of  land.  Distinguished  in  Stonewall 
etc  Co.  V.  Peyton,  39  Fla.  732,  holding  survey  to  control  patent  descrip- 
tion; Murray  v.  Montana  Lumber  etc  Co.,  25  Mont.  18.  Note  citations: 
Johnson  v.  Drew,  43  Am.  St.  Rep.  186,  and  Saunders  v.  Railroad  Co.,  43 
Id.  740,  on  general  subject. 

78  Cal.  242-245.    IN  RE  MOORE.    S.  C.  83  Cal.  583,  588. 

Removal  of  Administrator — ^Evidence. — Court  need  consider  only  such 
papers  filed  in  the  estate  as  were  formally  introduced  in  evidence^  p.  244. 

To  same  effect  in  S.  C.  83  Cal.  588,  where  no  such  evidence  introduced; 
Hyde  v.  Boyle,  93  Cal.  5,  discussing  form  of  bill  of  exceptions. 

78  Cal.  247-254.    DAVIS  v.  BUTTON. 

Contributory  Negligence  is  bar  to  recovery,  if  proximate,  p.  250. 

See  note  to  Savannah  etc.  Co.  v.  Flannagan,  14  Am.  St.  Rep.  188,  on 
general  subject. 

Instructions  are  Sufficient  if  correct  when  taken  together,  p.  251. 

To  same  effect  in  Stephenson  v.  Southern  Pac  Co.,  102  Cal.  150,  as  to 
instructions  on  negligence;  Hanson  v.  Stinehoff,  139  Cal.  173,  as  to  in- 
structions on  adverse  possession. 
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Common  Cairier  includes  railroad  trani^rting  passengers  for  hire, 
p.  251. 

See  note  to  Thompson  etc.  Go.  ▼.  Simon,  23  Am.  St.  Rep.  93,  defining 
term. 

78  Gbl.  254*267.    WBINREICH  ▼.  JOHNSTON. 

Partnership. — Judgment  in  favor  of  one  partner  cannot  be  rendered 
in  suit  brought  by  all  on  note  executed  to  him,  p.  266. 

To  same  effect  in  Shain  v.  Forbes,  82  Gal.  584,  but  permitting  judg- 
ment against  one  of  two  codefendants ;  Williams  v.  Railroad  Co.,  110 
Cal.  461,  but  holding  nonsuit  improper  in  action  by  one  partner  on  debt 
due  firm,  where  nonjoinder  not  pleaded. 

78  Cal.  258-263.    6SENNAN  ▼.  McGREGOS. 

Judicial  Notice  extends  to  true  meaning  of  English  words,  and  court 
may  resort  to  appropriate  books  of  reference  therefor,  p.  262. 

To  same  effect  in  Hygeia  etc.  Co.  v.  Ice  Co.,  70  Conn.  634,  as  to  mean- 
ing of  **hygeia.'' 

78  Cal.  263-268.    WILHOIT  ▼.  BRYANT. 

Assignment  for  Benefit  of  Creditors  may  reserve  debtor's  homestead, 
p.  267. 

See  note  to  Bank  v.  Frank,  58  Am.  St.  Rep.  80,  on  illegal  reservations 
in  assignments. 

78  Cal.  268-269.    CLANTON  T.  RUFFNES. 

Change  of  Venue,  for  convenience  of  witnesses,  is  within  discretion  of 
court,  p.  269. 

To  same  effect  in  Stockton  etc.  Works  ▼.  Houser,  103  Cal.  380,  sustain- 
ing denial  of  motion. 

78  Cal.  273-278.    McLENNAN  ▼.  McDONNELL. 

Delivery  of  Deed  may  be  presumed  from  its  possession  by  grantee, 
p.  276. 

See  note  to  Colee  v.  Colee,  17  Am.  St.  Rep.  348,  on  general  subject. 

Construction  of  Deed. — Grant  of  all  grantor's  title  cannot  be  modified 
by  subsequent  contradictory  clauses  in  deed,  p.  276. 

See  note  to  Maker  v.  Lazell,  23  Am.  St.  Rep.  800,  on  general  subject. 

Quieting  Title. — ^Mortgage  may  be  canceled  in  action,  p.  277. 

Cited  in  Beronio  v.  Ventura  etc.  Co.,  129  Cal.  236,  79  Am.  St.  Rep. 
119,  noted  under  Hutchinson  v.  Ainsworth,  73  Gal.  452. 
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78  Cal.  278-283.    WEYANT  ▼.  MURPHY;  12  Am.  St.  Rep.  50;  note,  62. 

Grantee  of  Mortsagor  assuming  mortgage — rights  on  foreclosure 
stated,  p.  281. 

Cited  in  Irvine  ▼.  Perry,  119  Cal.  356,  discussing  order  of  nde  of 
several  parcels  subject  to  same  mortgage. 

Mistake. — ^Equity  will  not  assist  one  party  to  profit  through  other's 
mistake  of  law,  p.  282. 

See  note  to  Riegel  ▼.  Insurance  Co.,  23  Am.  St.  Rep.  228,  on  general 
subject. 

78  CaL  283-286.    HAUSMAN  ▼.  HAUSLIN6. 

Declarations  of  Party  cannot  be  used  in  his  own  favor,  p.  266. 
To  same  effect  in  Barkly  ▼.  Copeland,  86  Cal.  484,  as  to  entries  in 
books  of  purchase  of  property  alleged  to  be  stolen. 

78  Cal.  287-288.    WOOD  ▼.  PBNDOLA. 

Findings  of  ultimate,  will  control  those  of  probative,  facts,  p.  287. 

Cited  in  Brown  v.  Mutual  etc  Assn.,  137  Cal.  279,  noted  under  Pioo  T. 
Cuyas,  47  CaL  174. 

78  Cal.  289-293.    SMITH  T.  LOS  ANGBLES  BTC.  ASSOCIATION;  12 
Am.  St.  Rep.  53. 

President  of  Corporation  cannot  execute  its  note  to  himself  unless 
properly  authorized  by  directors,  and  this  cannot  be  given  by  vote  by 
interested  directors,  p.  292. 

To  same  effect  in  Pacific  Vinegar  &  Pickle  Works  v.  Smith,  146  CaL 
366,  where  president  of  corporation  bought  its  notes  and  had  corpo- 
ration, by  himself  as  president,  indorse  them  to  himself  individually, 
guaranteeing  payment,  without  knowledge  or  approval  of  corporation, 
no  action  maintainable  on  indorsement;  Bensiek  v.  Thomas,  66  Fed. 
Rep.  Ill,  as  to  mortgage  by  corporation  to  president  and  director;  Doe  v. 
Northwestern  etc.  Co.,  78  Fed.  Rep.  67,  as  to  notes  issued  to  president 
for  past  salary  under  vote  of  interested  directors;  Park  etc.  Co.  v. 
Bank,  86  Fed.  Rep.  745,  as  to  corporate  note  by  president  to  himeelf, 
and  denying  recovery  thereon;  Higgins  v.  Lansingh,  154  111.  305,  as  to 
usurious  contract  with  directors,  and  voted  for  by  those  interested 
therein;  and  on  last  point,  Miner  v.  Ice  Co.,  93  Mich.  Ill,  rescinding 
contract  for  fraud;  German  etc.  Bank  v.  National  Bank,  55  Neb.  91, 
holding  resolution  void  when  passed  by  interested  directors;  Saylor  v. 
Banking  Co.,  38  Or.  211,  judgment  on  note  of  corporation  executed  by 
president  and  secretary  to  president  personally,  is  prima  facie  void. 
Note  citations:  Daly  v.  Railroad  Co.,  12  Am.  St.  Rep.  294,  on  corporate 
contracts;   Ten   Eyck  ▼.  Railroad  Co.,  16  Id.  638,  639,  on  duties  of 
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directors,  Beach  v.  Miller,  17  Id.  300,  on  corporate  contracts  with  direc- 
tors; Conover  v.  Hull^  45  Id.  833,  on  preferences  of  directors. 

Res  Adjudicata. — ^Plea  is  not  sustained  when  findings  and  judgment 
claimed  as  estoppel  do  not  conform  to  issues  in  second  suit,  p.  293. 

See  note  to  Hawk  v.  Evans,  14  Am.  St.  Rep.  251,  on  general  subject. 
General  Citation.— White  v.  Beal  etc.  Grocer  Co.,  65  Ark.  286. 

78  CaL  293-295.    IN  RE  ALLEN. 

Homestead  Declaration  cannot  be  extended  to  land  adjacent  to  that 
used  for  residence,  but  not  so  used,  p.  295. 

To  same  effect  in  Lubbock  v.  McMann,  82  Cal.  229,  16  Am.  St.  Rep. 
110  (cited  in  In  re  Ligget,  117  Cal.  364,  59  Am.  St.  Rep.  192),  but  holding 
homestead  valid  when  declared  not  affected  by  erection  of  second  build- 
ing on  property.  Distinguished  in  Estate  of  Levy,  141  CaL  651,  noted 
under  Tieman  v.  Creditors,  62  Cal.  286. 

78  CaL  296-299.    WHITTAESR  T.  PENDOLA. 

Public  Lands. — ^Receipt  of  receiver  is  prima  facie  proof  of  entry,  p. 
298. 

Cited  in  Meinhold  v.  Walters,  102  Wis.  394,  72  Am.  St.  Rep.  891,  hold- 
ing mortgage  valid  after  obtaining  of  such  receipt. 

Public  Lands. — Homesteader  with  certificate  of  entry  can  maintain 
ejectment  against  mere  trespasser,  p.  299. 

To  same  effect  in  Eitts  v.  Austin,  83  Cal.  169,  denying  right  of  latter, 
although  in  possession,  to  bring  action  to  quiet  title  against  former; 
Weeks  v.  White,  41  Kan.  572,  sustaining  ejectment  by  assignee  of 
holder  of  receiver's  receipt  in  homestead  application  against  claimant 
under  homesteader  prior  to  acquisition  of  title;  Eccles  v.  Coal  Co.,  15 
Utah,  18,  20,  sustaining  action  for  forcible  detainer  by  homesteader 
against  trespasser  making  unlawful  enclosure  of  public  lands;  see  also 
dissenting  opinion  Sproat  v.  Durland,  2  Okla.  74,  discussing  conflict  be- 
tween auccessive  claimants;  Whitcomb  v.  Provost,  102  Wis.  283,  but 
holding  invalid  certificate  of  entry  to  give  no  color  of  title.  Note  cita- 
tions: Hobby  V.  Bunch,  20  Am.  St.  Rep.  307,  on  ejectment;  Faull  v. 
Cooke,  20  Id.  842,  on  rights  of  settlers  on  public  lands. 

Homestead  Entry  cannot  be  defeated  by  inclosure  of  the  land  by  a 
trespasser,  p.  299. 

Cited  in  Caldwell  v.  Bush,  6  Wyo.  360-362,  noted  under  Haven  t. 
Haws,  63  Cal.  514. 

78  Cal.  300-301.    IN  RE  SACESTT. 

Special  Adminiitraior  cannot  allow  or  pay  claims  against  estate,  p. 
301. 
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T6  same  effect  in  State  v.  District  Court,  18  Mont.  486,  holding  order 
directing  payment  of  claim  void. 

78  Cal.  304-307.    EX  PARTB  ARRAS. 

Imprisonment  in  State  Prison  can  be  directed  only  in  cases  af  felony, 
p.  306. 

To  same  effect  in  Ex  parte  Wadleigh,  82  Cal.  520,  521  (cited  in  Ex 
parte  Casey,  85  Cal.  37),  denying  right  to  impose  such  imprisonment 
for  nonpayment  of  fine  added  to  sum  of  imprisonment;  In  re  Green- 
wald,  77  Fed.  Rep.  694,  as  to  sentence  in  federal  court  for  smuggling 
under  section  2865  Revised  Statutes.  Note  citations:  Ex  parte  Bryant, 
12  Am.  St.  Rep.  204,  on  general  subject. 

Imprisonment  at  Hard  Labor  cannot  be  imposed  as  part  of  penalty 
for  nonpayment  of  fine,  p.  306. 

To  same  effect  in  In  re  Fil  Ki,  80  Cal.  203,  denying  right  of  super- 
visors to  impose  hard  labor  on  prisoners,  but  holding  such  imposing  not 
to  entitle  prisoner  to  absolute  release. 

Note. — Case  is  also  cited  in  People  v.  Ribolsi,  89  Cal.  496,  497,  on 
sufficiency  of  information,  but  apparently  by  mistake  for  People  v. 
Anus,  89  Cal.  223. 

78  Cal.  307-310.    IN  RS  TYLER;   12  Am.  St.  Rep.  66;   and  see  EX 
PARTE  TYLER,  107  Cal.  78,  79,  and  IN  RE  TYLER,  71  Cal.  353. 

Attorney  may  be  suspended  for  definite  period  or  performance  of 
specified  condition,  p.  309. 

Cited  in  Wilkenson  Co.  v.  Lindsey,  106  Ga.  29,  and  In  re  Evanfi,  22 
Utah,  388,  83  Am.  St.  Rep.  803,  noted  under  In  re  Tyler,  71  Cal.  363; 
diasenting  opinion  in  Re  Waugh,  32  Wash.  57,  majority  denying  supreme 
court's  jurisdiction  over  disbarment  proceedings. 

78  Cal.  310-317.    BXTRKETT  v.  BURKETT;  12  Am.  St.  Rep.  68. 

Declaration  of  Homestead  converts  property  into  joint  estate  of 
spouses,  p.  312. 

To  same  effect  in  Gleason  v.  Spray,  81  Cal.  219,  220;  15  Am.  St.  Rep. 
48,  further  holding  deed  of  husband  alone  not  aided  by  subsequent  joint 
declaration  of  abandonment;  Porter  v.  Bucher,  98  Cal.  461,  discussing 
transfer  from  husband  to  wife  of  hay  on  his  homestead  separate  prop- 
erty; California  etc.  Co.  v.  Anderson,  79  Fed.  Rep.  406,  on  point  wife's 
mortgage  of  homestead  for  husband's  antecedent  debt  void  when  with- 
out further  consideration. 

Homestead  can  be  effected  only  by  joint  conveyance,  p.  312. 
Cited  in  Hart  v.  Church,   126  Cal.  476,  77  Am.  St.  Rep.  201,  noted 
under  Poole  v.  Girard,  6  Cal.  71. 
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Homestead. — Conveyance  by  husband  to  wife  of  his  homestead  sepa-. 
rate  property  vests  complete  title  in  her  subject  to  the  homestead, 
p.  313. 

To  same  effect  in  Taylor  v.  Opperman,  79  Cal.  471,  discussing  effect 
of  husband's  deed  to  wife  of  community  property;  and  on  same  point 
Carter  v.  McQuade,  83  Cal.  278;  and  Ions  v.  Harbison,  112  Cal.  266,  as 
to  his  transfer  to  her  of  his  separate  property;  and  Tillaux  v.  Tillaux, 
115  Cal.  671,  672,  on  same  point,  refusing  reconveyance  for  alleged  fraud, 
under  facts  stated  (but  see  Estate  of  Winslow,  121  Cal.  95,  holding 
abandonment  shown  by  contract  between  spouses) ;  Oaks  v.  Oaks,  94 
Cal.  68,  holding  as  her  separate  property  moneys  received  by  her  on 
sale  of  such  property,  with  husband's  consent;  In  re  Lamb,  95  Cal.  406, 
but  holding  no  abandonment  of  homestead  created  thereby;  Turner  v. 
Bemheimer,  05  Ala.  246;  36  Am.  St.  Rep.  209  (and  note),  holding  prop- 
erty still  exempt;  and  on  same  point  see  Murphy  v.  Farquhar,  39  Fla. 
358.  Note  citations:  Alt  v.  Bamholzer,  12  Am.  St.  Rep.  684;  Gleason  v. 
Spray,  15  Id.  50,  and  Wells  v.  Anderson,  59  Id.  411,  on  general  subject. 
Distinguished  in  Freiermuth  v.  Steigleman,  130  Cal.  393,  holding  void  a 
wife's  individual  mortgage  to  husband  of  homesteaded  community  prop- 
erty; Hamilton  v.  Hubbard,  134  Cal.  606,  on  point  that  husband  may 
deed  separate  or  common  property  to  wife  as  her  separate  property; 
and  on  last  point  cf.  Alferitz  v.  Arrivillaga,  143  Cal.  649,  and  Luhrs  v. 
Hancock,  181  U.  S.  572. 

Homestead. — ^Decree  of  Divorce  vests  title  in  wife  absolutely  where 
originally  declared  9n  husband's  property,  and  conveyed  to  wife  before 
suit,  p.  317. 

Cited  in  Huellmantel  v.  Same,  124  Cal.  588,  holding  homestead  created 
on  husband's  property  by  wife,  released  by  award  of  alimony  alone, 
without  further  specification;  Arp  v.  Jacobs,  3  Wyo.  496,  where  husband 
had  ceased  to  live  on  such  property  at  time  of  suit.  Note  citations: 
Alt  V.  Banholzer,  12  Am.  St.  Rep.  686,  and  Bahn  v.  Starcke,  59  Id.  45, 
on  general  subject. 

78  Cal.  317-340.    PEOPLE  v.  LEE  CHUCK. 

Appeal — ^Evidence. — ^Refusal  to  strike  out  immaterial  evidence  is  not 
revertiible  error,  p.  321. 

Cited  in  People  v.  Glaze,  139  Cal.  162,  noted  under  People  v.  Brother - 
ton,  47  Cal.  404. 

Cross-Ezamination. — ^Witness  is  entitled  to  have  read  to  him  state- 
ments alleged  made  at  former  trial  before  being  interrogated  as  to 
them,  p.  322. 

See  note  to  Hitchcock  v.  Moore,  14  Am.  St.  Rep.  481,  on  general  sub- 
ject. 
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Misconduct  of  Prosecuting  Attorney  by  improper  comments  is  rever- 
sible error  when  not  stopped  by  judge  on  defendant's  objection,  p.  329. 

To  same  effect  in  People  v.  Hamberg,  84  Cal.  474,  but  holding  remarks 
not  sufficient  to  warrant  reversal;  People  v.  Lemperle,  94  Cal.  48,  hold- 
ing arguments  and  remarks  of  judge  improper;  People  v.  Devine,  95  Cal. 
231  (cited  in  People  v.  Wells,  100  Cal.  463,  and  see  464),  ruling  similarly 
as  to  conduct  of  district  attorney;  People  v.  Bene,  130  Cal.  165,  noted 
under  People  ▼.  Ah  Fook,  64  Cal.  380;  People  v.  Debert,  138  CaL  471, 
applying  rule  to  persistent  putting  of  improper  questions. 

Misconduct  of  Jury. — ^Drinking  of  intoxicating  liquors  during  deliber- 
ation on  verdict  is  reversible  error,  p.  332. 

To  same  effect  in  People  v.  Deegan,  88  Cal.  607,  but  ruling  aliter  where 
one  juror  drank  at  recess  and  before  submission  when  no  apparent  effect 
produced.  Questioned  and  distinguished  in  People  v.  Leary,  105  Cal. 
492,  493,  holding  no  misconduct  shown  where  jurors  generally  drank, 
but  before  submission  of  case  to  them. 

Instructions  are  Sufficient  when  correct  taken  as  a  whole,  p.  339. 
To  same  effect  in  Stephenson  v.  8.  P.  Co.,  102  Cal.  160,  as  to  instrue- 
tions  on  negligence. 

78  Cal.  341-345.    STBARNS  ▼.  HOOPES. 
Appeal. — Findings  will  be  sustained  where  evidence  conflicting,  p.  34S. 

See  note  to  Savannah  etc.  Co.  v.  Flannagan,  14  Am.  St.  Rep.  188,  oa 
review  of  evidence. 

78  Cal.  345-350.    PEOPLB  T.  PRATT. 

Extradition. — ^Jurisdiction  of  trial  oourt  ii  not  affected  because  de- 
fendant was  improperly  brought  before  it,  p.  349. 

Cited  in  In  re  Grin,  112  Fed.   794,  noted  under  Ex  parte  Ah  Men, 

77  Cal.  202. 

78  Cal.  351-358.    HABENICHT  T.  LISSAK;  12  Am.  St.  Rep.  03. 
Execution. — Membership  on  Stock  Board  is  subject  to,  p.  357. 

To  same  effect  in  Sparhawk  v.  Yerkes,  142  U.  S.  12,  holding  right 
thereto  to  pass  to  member's  assignee  in  insolvency.  Note  citations: 
San  Francisco  v.  Anderson,  42  Am.  St.  Rep.  99,  on  general  subject. 

Membership  in  Stock  Board  is  subject  to  receivership,  p.  357.  See 
note  to  Cameron  v.  Groveland  etc.  Co.,  72  Am.  St.  Rep.  40. 

Supplementary  Proceedings  are  intended  to  take  plaoe  of  creditor's 
bill,  p.  357. 

To  same  effect  in  HerrUch  v.  Kaufmann,  99  Cal.  275;  37  Am.  St.  Rep. 
53,  discussing  remedies  of  judgment  creditor  against  debtor  of  judg- 
ment debtor. 
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Cited  in  Matfeson  etc.  Co.  v.  Conelly,  144  Cal.  485,  noted  under  Adams 
T.  Hackett,  7  Cal.  201. 

78  Cal.  358-360.    CLELAND  v.  WALBRID6B. 

Appeal  does  not  Lie  directly  from  order  striking  out  complaint,  p.  359. 
See  note  to  Davie  v.  Davie,  20  Am.  St.  Rep.  173,  on  appealable  orders. 

Appeal. — ^Presiunption  upon  is  in  favor  of  regularity  of  judgment  for 
defendant  in  striking  out  of  complaint,  p.  360. 

See  note  to  McGowan  v.  Lufburrow,  14  Am.  St.  Rep.  183,  on  general 
subject. 

78   Cal.    360-366.    WRIGHT   T.   CALIFORNIA   CENTRAL   RAILWAY 
CO. 

Regulations  of  Carrier  may  include  additional  rates  of  fare  to  be  paid 
in  certain  cars,  p.  364. 

See  note  to  McGowen  ▼.  Morgan's  etc  Co.,  17  Am.  St.  Rep.  417,  on 
general  subject. 

Railroad  Carrier  may  make  reasonable  regulations,  p.  264. 

Cited  in  Ames  v.  S.  P.  Co.,  141  CaL  733,  as  to  rule  requiring  berth  on 
special  train  and  discussing  nature  of  railroad  tickets. 

78  Cal.  366-371.    CALLAHAN  v.  DUNN.    S.  C,  see  Craddock  ▼.  O'Brien, 
104  CaL  218-220,  action  for  attorney's  fees  for  main  case. 

78  Gal.  374-379.    ONETO  T.  RESTANO.    S.  C.  89  Cal.  63,  65. 

Water  Rights. — ^Prescription  cannot  arise  unless  use  adverse,  p.  375. 

Cited  in  Churchill  ▼.  Louie,  135  Cal.  611,  holding  prescription  in- 
sufficiently pleaded;  Worthley  v.  Burbanks,  146  Ind.  539,  stating  ele- 
ments of  adverse  possession.  Note  citations:  Alta  etc.  Co.  ▼.  Hancock, 
20  Am.  St.  Rep.  225,  on  riparian  rights. 

Adverse  Possession — Taxes. — Owner  must  establish  assessment,  p. 
379. 

Overruled  as  stated  in  McGrath  v.  Wallace,  86  Cal.  629,  holding  burden 
on  adverse  claimant  to  show  payment  on  nonassessment,  but  see  con- 
curring opinion  Baldwin  v.  Temple,  101  Cal.  403,  404,  holding  case  not 
overruled.  Note  citations:  Wren  v.  Parker,  14  Am.  St.  Rep.  130,  on 
general  subject. 

78  (M.  380-381.    HEBBRON  T.  GRAVES. 

State  Patent  is  prima  facie  evidence,  in  ejectment,  of  title  In  patentee, 
p.  381. 

To  same  effect  in  Zumwalt  v.  Dickey,  92  Cal.  158,  and  denying  right  of 
mere  trespasser  to  attack  collaterally.  Note  citations:  Hobby  ▼.  Bunch, 
20  Am.  St.  Rep.  307,  on  plaintiffs  title  in  ejectment. 
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Appeal. — Findings  will  be  affirmed  when  evidence  conflicting,  p.  381. 

See  note  to  Missouri  etc.  Co.  ▼.  PJatzer,  16  Am.  St.  Rep.  780,  on  re- 
view of  evidence. 

78  Cal.  384-388.    PICO  ▼.  COHN.    S.  C.  91  CaL  129,  131;   26  Am.  St.  Rep. 
169-171. 

Notice  of  Intention  is  no  part  of  record  on  appeal  from  order  on 
motion  for  new  trial,  p.  386. 

To  same  effect  in  Skinner  ▼.  Horn,  146  Cal.  63,  where  record  does  not 
negative  existence  of  ground  of  motion  requiring  affidavit  order  granting 
new  trial  must  be  affirmed;  Gage  v.  Downey,  79  Cal.  143;  McShane  v. 
Carter,  80  Cal.  312,  refusing  to  dismiss  appeal  for  its  omission;  Richard- 
son ▼.  Eureka,  92  Cal.  66,  ruling  similarly  as  to  objection  that  transcript 
did  not  show  its  service  or  filing;  Affierbach  v.  McGovem,  79  Cal.  272; 
Scott  v.  Wood,  81  Cal.  399;  Monterey  v.  Cushing,  83  Cal.  609, 
discussing  effect  of  conflict  in  transcript  between  notice  as  there  given 
and  recital  of  contents  in  statement;  Nye  v.  Railroad  Co.,  97  Cal.  462; 
Railroad  Co.  v.  Superior  Court,  106  Cal.  86;  Kahn  v.  Wilson,  120  CaL 
644,  holding  burden  of  proof  on  respondent  if  no  notice  was  in  fact 
given,  and  see  on  same  point  Beck  v.  Thompson,  22  Nev.  118;  Perego  v. 
Dodge,  9  Utah,  6,  ruling  similarly  as  to  minutes*  of  court  also.  Cited 
in  Nippert  v.  Wameke,  128  CaL  603,  and  Schneider  v.  Market  St.  Ry. 
Co.,  134  Cal.  484,  on  point  that  question  of  due  service  of  notice  will  not 
be  considered  where  not  shown  by  record  and  statement  was  settled; 
Reclamation  Difit.  v.  Thisby,  131  CaL  674,  noted  under  Patrick  v.  Morse, 
64  Cal.  462;  King  v.  Pony  Gold  Min.  Co.,  28  Mont.  84,  86,  87,  following 
rule.  Distinguished  in  Re  Reilly's  Estate,  26  Mont.  360,  and  Carr  Co. 
V.  Closser,  27  Mont.  96,  97,  both  holding  notice  of  intention  to  move  for 
new  trial  must  be  included  in  statement  or  in  bill  of  exceptions. 

New  TriaL — ^Bill  of  Exceptions  with  specifications  must  alone  be  con- 
sidered on  appeal,  p.  385. 

To  same  effect  in  Miller  v.  Wade,  87  Cal.  411,  discussing  necessity  of 
specifications  of  error  therein;  and  see  Sprigg  v.  Barber,  122  Cal.  676, 
holding  notice  of  intention  no  part  of  record  on  appeal. 

AppeaL — ^Findings  will  be  sustained  when  evidence  conflicting,  p.  387. 

See  note  to  Savannah  etc.  Co.  v.  Flannagan,  14  Am.  St.  Rep.  188,  on 
review  of  evidence. 

78  Cal.  388-389.    PEOPLE  T.  O'NEIL. 

Murder. — ^Verdict  is  erroneous  unless  degree  stated  therein,  p.  388. 

To  same  effect  in  People  v.  Lee  Yune  Chong,  94  Cal.  386,  but  denying 
discharge  of  defendant  for  such  error.  Note  dtatiouB:  Holmes  t.  State, 
16  Am.  St.  Rep.  20,  on  homicide. 
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78  Cal.  389-399.    BAILEY  v.  FOX. 

Rescission  for  Fraud  must  be  made  promptly  on  its  discovery,  p. 
396. 

To  same  effect  in  Wills  v.  Porter,  132  Cal.  522,  and  Oppenheimer  v. 
Clunie,  142  Cal.  320,  noted  under  Bariield  v.  Price,  40  Cal.  542;  Ham- 
mond v.  Wallace,  85  Oal.  531;  20  Am.  St.  Rep.  243,  on  point  that  laches 
will  defeat  suit  based  on  fraud;  Delano  v.  Jacoby,  96  Cal.  282;  31  Am. 
St.  Rep.  207,  holding  delay  unreasonable  under  facts;  and  Chapman  v. 
Bank,  97  Cal.  160;  and  Ruhl  v.  Mott,  120  Cal.  677,  ruling  similarly  on 
facts.  Note  citations:  Arnold  v.  Hagerman,  14  Am.  St.  Rep.  724,  on  gen- 
eral subject,  citing  main  case  also  on  point  that  other  party  must  be 
placed  in  statu  quo. 

Rescission  for  Fraud  cannot  be  made  unless  damage  sustained  there- 
by, p.  398. 

To  same  effect  in  Wainscott  v.  Occidental  etc.  Assn.,  98  Cal.  257,  hold- 
ing precise  amount  of  such  damage  immaterial  in  pleading. 

78  Cal.  399-404.    IN  RE  GOOD. 

Insolvency. — Discharge  will  be  denied  for  failure  to  keep  proper  books 
of  account,  p.  401. 

Cited  in  Sullivan  v.  Washburn  etc.  Co.,  139  Oal.  202,  holding  discharge 
properly  denied,  and  question  of  good  faith  in  keeping  books  imma- 
terial. Distinguished  in  Siegel  v.  Creditors,  95  Cal.  414,  holding  books 
sufficient. 

78  Cal.  405,  406.    PEOPLE  v.  HILL. 

Bill  of  Exceptions. — Presentation.— Waiver  of  notice  of  should  be 
made  of  record  or  by  writing,  p.  406. 

To  same  effect  in  Page  v.  Superior  Court,  122  Cal.  211,  holding  waiver 
not  shown  and  denying  mandamus  for  settlement  of  bill;  State  v. 
Gawith,  19  Mont.  50,  holding  provision  as  to  such  notice  mandatory  un* 
der  local  statutes. 

78  Cal.  407-410.    6L0STER  v.  WADE. 

Highway  will  become  established  by  five  years'  continuous  public  user 
in  counties  included  under  amendment  of  1874  to  section  2609  Political 
Code,  p.  409. 

To  same  effect  in  Mc^ose  v.  Bottyer,  81  Cal.  125,  as  to  Butte  county. 
CSted  in  Southern  Pac.  Co.  v.  Pomona,  144  Cal.  345,  noted  under  Bolger 
V.  Foss,  65  Cal.  250.  Overruled  in  Huffman  v.  Hall,  102  Cal.  32  (but 
see  dissenting  opinion,  34-36),  holding  original  section  entirely  re- 
pealed by  such  amendment;  and  see  to  same  effect  Cooper  v.  Monterey, 
101  CaL  439. 


n 
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78  Cal.  410-417.    HOULT  y.  BALDWIN. 

Appeal. — Verdict  will  be  reversed  when  against  evidence  and  no  sob- 
stantial  conflict  therein,  p.  417. 

See  note  to  Missouri  etc.  Go.  v.  Platzer,  16  Am.  St.  Rep.  780,  on  re- 
view of  evidence. 

78  Cal.  418-421.    HAILB  ▼.  SUPERIOR  COURT. 

Receiver. — ^Prohibition  will  not  lie  to  prohibit  insolvency  receiver 
from  seizing  property  of  third  person,  p.  420. 

Distinguished  in  Havemeyer  v.  Superior  Court,  84  (M.  390;  18  Am. 
St.  Rep.  240  (and  see  note,  248),  ruling  aliter  when  order  aj^Kunting  re- 
ceiver in  action  to  dissolve  corporation  was  void. 

78  Cal.  421-42^.    EX  PARTS  LLOTD. 

Police  Courts. — Legislature  may  add  new  department  and  judge,  and 
provide  for  presiding  judge,  p.  423. 

To  same  effect  in  People  v.  Toal,  85  CaL  337,  discussing  method  of 
legislative  establishment  of  such  courts;  concurring  opinion.  Home  for 
Inebriates  v.  Reis,  95  Cal.  149,  discussing  repeal  of  statute  by  implica- 
tion; State  V.  Martin,  60  Ark.  355,  sustaining  local  statute  creating  ad- 
ditional judges. 

78  Gal.  424-427.    HASESLL  v.  DOTY. 

Delivery  of  Deed  is  not  shown  where  grantee  obtains  it  surreptitiously 
from  escrow  holder,  p.  426. 

See  note  to  Colee  v.  Colee,  17  Am.  St.  Rep.  348,  and  Brown  ▼.  Wester- 
field,  53  Id.  543,  544,  on  general  subject. 

78  Gal.  427-429.    IN  RE  LOWENTHAL. 

Disbarment  of  Attorney  for  misconduct  is  not  barred  by  statute  of 
limitations,  p.  429. 

Cited  in  United  States  v.  Parks,  93  Fed.  416,  sustaining  petition  for 
disbarment.    See  note  45  Am.  St.  Rep.  77. 

78  Cal.  430-438.     MAGEE  T.   NORTH   PACIFIC  COAST  RAILROAD 
COMPANY.     12  Am.  St.  Rep.  69. 

Negligence. — Complaint  need  not  negative  oontributory  negligence  on 
plaintiffs,  p.  432. 

To  same  effect  in  Boyd  v.  Oddous,  97  Cal.  612;  Smith  v.  Steamship 
Co.,  99  Cal.  468,  on  point  that  nonsuit  is  improper  unless  plaintiff's 
case  affirmatively  shows  contributory  negligence;  Schneider  v.  Market 
St.  Ry.  Co.,  134  Cal.  487,  noted  under  Robinson  v.  W.  P.  R.  R.  Co.,  48 
Cal.  426.  Note  citations:  Louisville  etc.  Co.  v.  Hanning,  31  Am.  St.  Rep. 
450,  on  general  subject. 
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Master  and  Servant. — Continuance  by  latter  is  service  after  notice 
of  defects  is  not  conclusive  against  right  to  recover,  p.  436. 

To  same  effect  in  Martin  v.  Railway  Co.,  04  Cal.  331,  sustaining  in- 
structions given;  Bjorman  v.  Redwood  Co.,  104  Cal.  630,  on  point  that 
whether  contributory  negligence  or  that  of  fellow-servant  operated  is 
for  jury;  Nof singer  v.  Goldman,  122  Cal.  618,  holding  instruction  prop- 
erly refused;  Limberg  v.  Glenwood  etc.  Co.,  127  Cal.  603,  but  reversing 
recovery  by  plaintiff  under  facts  stated;  Habishaw  v.  Standard  etc.  Co., 
131  Cal.  432,  on  point  that  question  is  not  of  fact.  Note  citations: 
Myers  v.  Iron  Co.,  15  Am.  St.  Rep.  183,  on  assumption  of  risks  by 
servant. 

Master  and  Servant. — Servant  is  chargeable  with  notice  of  defects 
only  as  to  matters  concerning  which  it  was  his  duty  to  inquire,  p.  437. 

To  same  effect  in  Alexander  v.  Central  etc.  Co.,  104  Cal.  538,  on 
point  that  servant's  knowledge  is  question  of  fact  and  is  matter  of  de- 
fense; Higgine  v.  Williams,  114  Cal.  183,  on  point  that  servant  has  right 
to  rely  on  proper  condition  of  machinery;  Nof  singer  v.  Goldman,  122 
Cal.  618,  sustaining  rejection  of  instruction;  Silveira  v.  Iverson,  128  Cal. 
102  (quoted  in  Starr  v.  Kreuzberger,  129  Cal.  120,  79  Am.  St.  Rep.  98), 
holding  instruction  as  to  equal  means  of  knowledge  erroneous. 

78  Cal.  439-443.    GATES  v.  CARQUINEZ  PACKING  CO.     See  Mobile 
Fruit  etc.  Co.  v.  McGuire,  81  Minn.  235. 

78  Cal.  443-448.    COBURN  ▼.  BROOKS. 

Eminent  Domain. — Complaint  on  bond  need  not  allege  demand  on 
principal,  p.  445. 

To  same  effect  in  Pieper  v.  Peers,  98  Cal.  43,  sustaining  complaint  on 
appeal  bond  (and  see  Nelson  v.  Donovan,  16  Mont.  86,  holding  issue  as 
to  such  demand  immaterial) ;  Treweek  v.  Howard,  105  Cal.  441,  ruling 
similarly  as  to  executor's  bond;  Pierce  v.  Merrill,  128  Cal.  469,  79  Am. 
St.  Rep.  60,  holding  guaranty  sued  on  to  be  absolute  and  unconditional; 
Carpenter  v.  Furrey,  128  Cal.  668,  holding  action  on  contractor's  bond 
maintainable  without  notice  of  default;  Bolles  v.  Bird,  12  Colo.  App.  78, 
holding  demand  unnecessary  before  suit  on  appeal  bond;  State  v.  Bies- 
man,  12  Mont.  13,  as  to  bail  bond. 

78  Cal.  449-460.    McINTYRE  v.  TRAUTNES. 

Mechanics'  Liens. — ^Attorney's  Fees  on  foreclosure  are  incident  to 
judgment  and  not  technically  costs,  p.  450. 

To  same  effect  in  Lumber  Co.  v.  Neal,  94  Cal.  194,  sustaining  allow- 
ance on  remand  of  such  fees  for  services  on  appeal;  Dell  v.  Martin,  41 
Fla.  226,  79  Am.  St.  Rep.  174  (and  note,  181),  sustaining  statute  allow- 
ing such  fees;  Griffith  v.  Maxwell,  20  Wash.  412,  noted  under  Hicks  v. 
Notes  Cal.  Rep.— 237. 
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Murray,  43  Gal.  521;  Wortman  v.  Kleinschxnidt,  12  Mont.  332,  holding 
constitutional  an  act  permitting  such  fees.  Note  citations:  Forbes 
y.  Electric  Co.,  20  Am.  St.  Bep.  795,  on  general  subject. 

78  Cal.  450-453.    COOPER  ▼.  CHAMBBRLIN. 

Tax  is  not  RecoTerable  back  when  proceedings  void,  although  paid 
under  threat  of  sale,  p.  453. 

To  same  effect  in  San  Diego  etc  Go.  v.  School  District,  122  Cal.  101, 
denying  under  facts  such  recoyery  when  based  on  alleged  mistake  in 
payment. 

78  Cal.  454-46&.    LEARMBD  T.  CASTLE. 

Joint  Tort  Feasor  is  liable,  although  his  proportional  contribution  to 
wrong  cannot  be  accurately  measured,  p.  461. 

To  same  effect  in  Sels  v.  Greene,  88  Fed.  Rep.  128,  holding  them 
liable  jointly  when  actually  united  in  commission  of  the  tort.  Note 
citaticms:  Boyer  v.  Bolender,  15  Am.  St.  Rep.  724,  and  Carterville  ▼. 
Cook,  16  Id.  250,  on  general  subject. 

When  One  Part  of  Contradictory  Findings  supports  judgment  and 
other  part  upsets  it,  judgment  must  be  reversed,  p.  460. 

Approyed  in  Gwin  y.  Gwin,  5  Idaho,  277,  applying  rule  in  will  con- 
test. 

Nuisance. — ^Injunction  will  be  gnuited  irrespectiye  of  pecuniary 
amount  of  damage,  p.  461. 

To  same  effect  in  Walker  y.  Emerson,  89  Cal.  458,  as  to  injunction 
for  diversion  of  water;  Mendelson  v.  McCabe,  144  Cal.  233,  noted  under 
Moore  v.  Water  Works,  68  Gal.  150;  Wood  v.  Moulton,  146  Gal.  319, 
owner  of  higher  land,  cannot,  to  injury  of  lower  owner,  divert  surface 
water  from  natural  channels,  by  accumulating  water  in  ditches  on  own 
land;  Allen  v.  Stowell,  145  Gal.  668,  669,  granting  mandatory  injunc- 
tion compelling  removal  of  dam  causing  waters  to  flood  defendants 
lands. 

Law  of  Case  applies  to  former  ruling  of  appellate  court  of  sufficiency 
of  complaint,  p.  464. 

See  note  to  Gould  v.  Stemburg,  15  Am.  St.  Rep.  143,  on  general  sub- 
ject 

78  Gal.  468-470.     McCORMACK    T.    NORTH    BRITISH    INStJRANCE 
COMPANY. 

Insurance. — ^Proof  of  Loss  must  be  pleaded  and  proved  given  or 
waived,  in  action  on  policy,  p.  460. 

Cited  in  Gillon  v.  Northern  etc.  Co.,  127  Gal.  483,  noted  tmder  Doyle 
T.  Ins.  Co.,  44  Gal.  264;  Western  etc.  Go.  v.  Thorp,  48  Kan.  244,  holding 
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iDfltruction  improperly  refused;  Building  Assn.  ▼.  Incnxrance  Co.,  29 
Oreg.  673,  rejecting  evidence  of  waiver  on  allegation  of  making  of  proof; 
California  etc.  Bank  v.  Surety  Co.,  82  Fed.  Rep.  869,  holding  proof  of 
loss  necessary  in  action  on  indemnity  bond.  Note  citations:  Gonld  T. 
Insurance  Co.,  19  Am.  St.  Rep.  722,  on  proofs  of  loss. 

78  (M,  470-477.    TTRRSLL  t.  BALDWUf. 

Homestead. — ^Rights  of  Survivor  are  to  be  determined  as  of  time  of 
death  of  other  spouse,  p.  473. 

To  same  effect  in  Gniwell  v.  Seybolt,  82  Cal.  10,  although  law  dif- 
ferent at  time  of  declaration;  Estate  of  Fath,  132  Cal.  612,  as  to  rules 
of  descent  of  homestead;  Saddlemier  v.  Stockton  etc.  Soc,  144  Cal.  663, 
holding  date  of  selection  immaterial  upon  question  of  rights  of  survivor. 

Homestead. — Survivor  takes  property  entitled  to  same  exemptions  as 
before  death  of  other  spouse,  p.  476. 

To  same  effect  in  Vandall  v.  Teague,  142  CaL  474,  discussing  nature 
of  estate  of  spouses  in  homestead  property;  In  re  Ackerman,  80  Cal. 
210,  13  Am.  St.  Rep.  117,  denying  right  of  survivor  to  additional  probate 
homestead  on  other  property  of  deceased  wife;  Sanders  v.  Russell,  86 
Gal.  120,  21  Am.  St.  Rep.  27,  holding  property  exempt  from  execution 
for  wife's  debts  after  husband's  death;  and  on  same  point  in  Roberts 
T.  Greer,  22  Nev.  330,  68  Am.  St.  Rep.  768,  as  to  exemption  after  wife's 
death;  Dickey  v.  Gibson,  113  Cal.  30,  32,  54  Am.  St.  Rep.  323,  326,  but 
enforcing  mortgage  by  husband  alone  after  death  of  first  wife,  not- 
withstanding his  remarriage.  Note  citations:  Sanders  v.  Russell,  21 
Am.  St.  Rep.  29,  on  general  subject. 

Probate  Homestead  must  be  set  aside  if  requested,  p.  476. 
To  same  effect  in  Demartin  v.  Demartin,  86  CaL  76,  as  to  insolvency 
homestead. 

78  Cal.  477-482.    HI  SE  SOHBS. 

Olographic  Codicil  remains  such,  although  bearing  signature  of  wit- 
ness, p.  478. 

Estate  of  Fay,  146  Cal.  86,  holographic  will  should  be  admitted  to 
probate  notwithstanding  evident  mistake  in  year  of  date.  See  note  to 
Boone  v.  Lewis,  14  Am.  St.  Rep.  788,  on  wills. 

Revocation  of  Attested  Will  may  be  made  by  olographic  codicil,  p. 
479. 

See  note  to  Graham  v.  Burch,  28  Am.  St.  Rep.  364,  on  effect  of  oodidl. 
Will  may  include  other  documents  by  reference,  p.  481. 

ated  in  Estate  of  Willey,  128  Cal.  8,  as  to  existing  deed  of  trust 
though  not  executed  with  formalities  requisite  for  wilL 
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78  Gal.  483-485.    IN  SE  SHARP. 

Presumption  on  Appeal. — Homestead  will  be  presumed  pn^rly  set 
aside,  p.  484. 

See  note  to  Heffron  v.  Pollard,  15  Am.  St.  Rep.  771,  on  general  sub- 
ject. 

Probate  Homestead  may  be  carved  out  of  any  property  capable  of  be- 
ing made  a  homestead,  p.  485. 

To  same  effect  in  In  re  Lahiff,  80  Gal.  153,  gnuiting  limited  home- 
stead from  deceased  wife's  separate  property. 

78  Oil.  486-489.    SBSLBR  ▼.  MONTGOMERY;  12  Am.  St.  Rep.  76. 

Slander. — ^Publication  is  insufficient  unless  made  in  presence  of  third 
person,  p.  487. 

To  same  effect  in  Wamock  ▼.  Mitchell,  43  Fed.  Rep.  430,  on  point  that 
transmission  of  libelous  letter  to  party  defamed  alone  is  not  civilly  ac- 
tionable. 

78  Cal.  400-492.    RISER  ▼.  WALTON. 

Complaint. — ^Averment  of  Damages  sustained  need  not  be  made  when 
prayer  is  for  specified  amount,  p.  491. 

To  same  effect  in  Bank  v.  Port  Townsend,  16  Wash.  459,  sustaining 
similar  complaint  in  action  on  city  warrants. 

Principal  is  Liable  for  false  representations  by  agent  on  sale  oon- 
firmed  by  him,  p.  492. 

To  same  effect  in  Wilder  ▼.  Beede,  119  Gal.  650,  where  agency  was 
merely  assumed  by  acts  adopted  by  alleged  principal.  Note  citations: 
Empire  etc.  Go.  ▼.  Lovell,  14  Am.  St.  Rep.  275,  on  agent's  declarations. 

78  Cal.  493  497.    POTTER  ▼.  TOWZER. 

Supervisors  cannot  transfer  moneys  from  general  fund  to  increase 
amount  of  other  funds  expressly  limited  by  statutes,  p.  496. 

Cited  in  Higgins  v.  City,  131  Gal.  302-305,  but  holding  transfer  valid 
under  charter  and  facts  stated. 

78  Cal.  498-504.    FINNEY  v.  CURTIS. 

Owner  of  Animal  not  naturally  vicious  is  not  liable  for  injuries  caused 
by  him  unless  it  was  vicious  and  owner  knew  it,  p.  601. 

Cited  in  Kippen  v.  Olasson^  136  Cal.  641,  noted  under  Laverone  v. 
Mangianti,  41  Cal.  138;  Clowdis  v.  Fresno  etc.  Co.,  118  Gal.  320,  62  Am. 
St.  Rep.  240,  but  holding  owner  of  bull  Ifable  when  vidousness  known 
to  servant  in  charge.  Note  citations:  Knowles  v.  Mulder,  16  Am.  St. 
Rep.  632,  on  general  subject. 
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78  Cal.  604-609.    SOUTHWICK  ▼.  DAVIS. 

Homestead. — Statute  is  remedial  and  should  be  literally  construed,  p. 
607. 

To  same  effect  in  Heathman  v.  Holmes,  94  Gal.  296,  as  to  proTisions 
regarding  actual  residence;  Quackenbush  v.  Reed,  102  Cal.  499,  as  to  pro- 
visions regarding  form  of  declaration;  and  on  same  point  Simonson  ▼. 
Bun,  121  Cal.  686.  Note  citations:  Mitchelson  v.  Smith,  26  Am.  St. 
Rep.  360,  on  general  subject. 

Certificate  of  Acknowledgment  signed  by  county  clerk  as  such  and 
attested  by  seal  of  court  is  sufficient,  p.  609. 

See  note  to  Westhafer  v.  Patterson,  16  Am.  St.  Rep.  333,  on  mistakes 
in  acknowledgments. 

78  Cal.  511-617.    PEABODY  T.  PRINCE. 

Patent  ii  not  Attackable  collaterally  for  fraud  unless  attacking 
party  shows  necessary  qualification  to  become  purchaser,  p.  516. 

To  same  effect  in  department  opinion  Cucamonga  etc.  Co.  v.  Moir, 
83  Cal.  110,  main  opinion  allowing  attack  by  mere  trespasser  when 
patent  is  void;  Galvin  v.  Palmer^  113  Cal.  63,  on  point  that  presump- 
tions of  due  performance  of  official  duty  in  its  issuance  are  conclusive 
as  to  one  not  in  privity  vdth  the  title. 

78  Cal.  517-626.    TAYLOR  ▼.  BALDWHf* 

Negligence. — ^Proximate  Cause  of  injury  is  one  without  which  it 
would  not  have  occurred,  p.  622. 

See  note  to  West  v.  Ward,  14  Am.  St.  Rep.  287,  and  Gilson  t.  Canal 
Co.,  36  Id.  809,  on  general  subject. 

78  Cal.  529-639.    BRECKINRIDGE  ▼.  CROCKER. 

Statute  of  Frauds. — Contract  may  consist  of  sereral  documents  to 
be  read  together,  p.  634. 

Cited  in  Brewer  v.  Horst  etc.  Co.,  127  CaL  647,  so  construing  two 
telegrams. 

Vendor  and  Vendee. — Contract  is  not  binding  unless  certain  and 
definite  in  its  terms,  p.  535. 

To  same  effect  in  Meux  v.  Hogue,  91  Cal.  448,  denying  specific  per- 
formance under  facts;  Elbert  v.  Gas  Co.,  97  Cal.  246,  but  sustaining 
contract  of  employment  made  up  of  letters  and  telegrams,  under  facts; 
Harvey  v.  Duffey,  99  Cal.  406,  holding  binding  contract  of  manufacture 
not  shown  under  facts;  Talmadge  v.  Arrowhead  etc.  Co.,  101  Cal.  371, 
when  contract  of  sale  held  uncertain  as  to  price;  concurring  opinion 
Rankin  v.  Newman,  114  Cal.  660,  when  provisions  in  partnership  articles 
held  uncertain  as  to  consideration  for  purchase  of  interest  of  members. 


78  Cal.  543-656  Notes  on  California  Reports.  3782 

Distinguished  in  Mann  y.  Higgins,  83  Gal.  69,  holding  oontraet  for  sale 
of  land  sufficiently  certain  under  facts. 

78  Gal.  643-546.    SOUTER  y.  MAGUIRE. 

Findings  of  Probatiye  Facts  are  sufficient  when  ultimate  fact  nec- 
essarily results  therefrom,  p.  644. 

Cited  in  McCray  y.  Burr,  126  Cal.  638,  noted  under  Coyeny  y.  Hale, 
49  Gal.  652. 

Pleading. — Ownership  is  ultimate  fact  and  may  be  alleged  in  terms 
in  action  to  quiet  title,  p.  644. 

To  same  effect  in  Johnson  y.  Vance,  86  Cal.  130,  in  action  for  eject- 
ment; Jacobson  y.  Bunker  Hill  etc.  Co.,  2  Idaho,  868,  applying  rule  to 
allegation  as  to  community  property;  McKay  y.  McDougal,  19  Mont. 
496,  in  action  of  trespass  to  try  title  to  mining  claim,  but  ruling  aliter 
as  to  action  brought  on  filing  of  adyerse. 

Notice  of  Location  of  mining  claim  need  not  be  recorded  unless 
local  rule  so  requires,  p.  646. 

To  same  effect  in  Garter  y.  Bacigalupi,  83  Gal.  188,  also  construing  local 
regulation;  Anthony  y.  Jillson,  83  Gal.  296,  holding  record  useless 
if  made. 

78  Gal.  546-662.    DURFEE  y.  6ARVEY. 

Easements. — ^Duty  to  repair  rests  on  owner  and  not  on  holder  of 
servient  tenements,  p.  661. 

To  same  effect  in  Bean  y.  Stoneman,  104  Gal.  66,  on  point  that  loss 
of  water  from  ditch  by  seepage  must  be  borne  by  ditch  owner.  Note 
citations:  Herman  y.  Roberts,  16  Am.  St.  Rep.  805,  on  general  sub- 
ject. 

New  Trial  was  granted  conditionally  on  respondent's  failure  to 
remit  part  of  judgment,  p.  661. 

Cited  in  support  of  general  rule  in  Dayis  y.  S.  P.  Co.,  98  Gal.  17,  sus- 
taining similar  order  by  trial  court. 

78  Cal.  662-656.    ITPPER  SAN  JOAQTHN  ETC.  CO.  y.  ROACH. 

Rescission  for  Fraud. — ^Action  for  purchase  price  cannot  be  defeated 
unless  purchaser  has  returned,  or  offered  to  return,  property  purchased, 
p.  654. 

See  note  to  Gale  etc.  Go.  y.  Stark,  23  Am.  St.  Rep.  742,  on  sales. 

Rescission. — Restoration  is  unnecessary  where  the  property  is  of  no 
yalue,  p.  664. 

Cited  in  Field  T.  Austin,  131  CaL  384,  noted  under  Gifford  y.  Garvill, 
29  GaL  693. 
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Covenant  not  to  sue  does  not  operate  as  release  unless  based  on 
consideration,  p.  556. 

Approved  in  Rogers  v.  Kimball,  121  Gal.  263,  contract  of  joint  maker 
of  note  with  plaintiff  to  indemnify  latter  and  release  him  from  liability, 
did  not  release  him. 

78  Gal.  656-570.    GSEEN  ▼.  SUPERIOR  COITRT. 

Jurisdiction  of  Superior  Court  does  not  include  misdemeanors  when 
such  jurisdiction  has  been  specially  conferred  on  police  court,  p.  558. 

To  same  effect  in  People  y.  Joselyn,  80  Gai.  646,  as  to  conspiracy  to 
kill;  People  v.  Lawrence,  82  Gal.  182,  as  to  gaming;  Ex  parte  Neustadt, 
82  Gal.  274,  but  ruling  aliter  when  case  (obtaining  money  under  false 
pretenses)  was  not  within  jurisdiction  of  police  court;  and  see  People 
▼.  Haniberg,  84  GaL  471,  472,  ruling  similarly  as  to  same  offense;  State 
T.  Myers,  11  Mont.  369,  construing  similar  local  statutes. 

Prohibition  will  lie  against  further  proceedings  in  criminal  cause 
when  court  has  no  jurisdiction,  p.  565. 

See  note  to  Havemeyer  ▼.  Superior  Gourt,  18  Am.  St.  Rep.  248,  on 
general  subject. 

78  Gal.  671-672.    STINSON  t.  CARPENTER. 

Action  for  Slander  will  not  be  dismissed  because  undertaking  not  filed 
before  summons  issued  if  on  file  when  motion  to  dismiss  made,  p.  672. 

Distinguished  in  Smith  ▼.  McDermott,  93  Gal.  426,  where  under- 
taking filed  was  defective  and  no  offer  made  to  file  another. 

78  Gal.  673-578.    WASHBURN  ▼.  HUNTINGTON. 

Fraudulent  Conveyances. — Grantee's  Knowledge  of  grantor's  insol- 
vency held  shown  bj  evidence,  p.  676. 

Gited  in  Levy  v.  Irvine,  134  Gal.  671,  holding  reasonable  cause  to  be^ 
lieve  insolvency  sufficient.  See  notes  20  Am.  St.  Rep.  663,  34  Am.  St. 
Rep.  396. 

Insolvency  is  inability  to  pay  one's  debts  out  of  one's  own  means, 
as  they  become  due,  p.  576. 

To  same  effect  in  Sacry  v.  Lobree,  84  Gal.  48,  but  holding  debtor  not 
insolvent  under  facts;  In  re  Ramazinna,  110  Gal.  489,  holding  firm  insol- 
vent, although  assets  exceeded  liabilities;  Gook  v.  Gockins,  117  Gal.  155, 
but  holding  debtor  not  insolvent,  because  local  means  insufiicient  when 
having  assets  elsewhere. 

Fraudulent  Conveyances. — Insolvent's  transfer  out  of  ordinary  course 
of  business  is  prima  facie  evidence  of  fraud  on  act,  p.  677. 

To  same  effect  in  concurring  opinion  Grodfrey  v.  Miller,  80  Gal.  425, 
as  to  transfer  of  horse  and  buggy   on  Sunday  and  without  trial; 
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Seligman  v.  Armando,  94  Cal.  316,  as  to  sale  of  entire  stock  of  groceries; 
Roberts  v.  Burr,  135  Cal.  160,  but  holding  rule  inapplicable  when  insolvent 
act  was  not  involved;  Ballon  v.  Andrews  Banking  Co.  128  Cal.  564.  Note 
citations:  Bernheimer  v.  Rindskopf,  15  Am.  St.  Rep.  421,  on  general 
subject. 

Claim  and  Delivery. — ^Judgment  must  be  in  alternative  when  plaintiff 
is  entitled  to  recover  property,  p.  577. 

To  same  effect  in  Etchepare  v.  Aguirre,  91  Cal.  292,  25  Am.  St.  Rep. 
182  (and  note,  186),  holding  judgment  insufficient  in  form  stated; 
Ridotto  V.  Clement,  94  Cal.  107,  distinguishing  between  such  action 
and  trover;  Hanchett  v.  Humphreys,  84  Fed.  Rep.  863  (Nev.)  oonfltniing 
similar  local  statutes. 

78  Cal.  578r581.    HIGGINS  ▼.  DEENET. 

Contributory  Negligence  is  not  shown  by  reliance  upon  defendant's 
acting  as  required  by  municipal  ordinance,  p.  581. 

To  same  effect  in  Orcutt  v.  Railway  Co.,  85  CaL  299,  holding  owner 
of  straying  stock  not  liable  when  engineer  failed  to  give  statutory 
signals;  DriscoU  v.  Railway  Co.,  97  Cal.  565,  33  Am.  St.  Rep.  206,  on 
point  that  failure  of  cable  car  to  ring  bell,  in  violation  of  ordinance, 
is  negligence;  Schneider  v.  Market  St.  Ry.  Co.,  134  Cal.  490,  holding  con- 
tributory negligence  not  established  as  matter  of  law. 

Contributory  Negligence  of  Parent  in  relation  to  infant  child  is 
question  of  fact  for  jury,  p.  581. 

To  same  effect  in  Daly  v.  Hinz,  118  Cal.  370,  holding  nonsuit  properly 
denied  under  facts.  Note  citations:  Barry  v.  Railway  Co.,  14  Am.  St. 
Rep.  617,  on  contributory  negligence;  Barnes  ▼.  Railroad  Co.  49  Id.  407» 
on  general  subject. 

78  Cal.  581-586.    IN  RE  ALLEN. 

Resignation  of  Executrix. — Turning  over  of  estate  to  successor  will 
be  presumed  unless  contrary  shown,  p.  584. 

To  same  effect  in  Jennings  v.  Le  Breton,  80  Cal.  17,  further  holding 
acceptance  of  resignation  shown  by  record. 

Executrix  is  Removable  when  marriage  admitted,  p.  585. 

Cited  in  McMillan  v.  Hayward,  94  Cal.  362,  as  sustaining  earlier 
case  on  point  that  authority  does  not  cease  ipso  facto  on  marriage. 

Nomination  by  Widow  is  addressed  merely  to  discretion  of  court, 
if  made  after  her  remarriage,  p.  585. 

To  same  effect  in  Estate  of  Healy,  122  Cal.  165,  preferring  public  ad- 
ministrator to  nominee  of  nephews  and  nieces.  Distinguished  in  Estate 
of  Dow,  132  Cal.  311,  as  to  nomination  after  amendment  to  section 
1365,  Code  of  Civil  Procedure. 
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78  Cal.  686-588.    IN  S£  INGRAM;  12  Am.  St.  Rep.  80. 

Intestacy. — Surviving  Husband  is  entitled  to  entire  estate  under 
circumstances  detailed  in  section  1386,  subd.  5,  of  Civil  Code,  p.  588. 

To  same  effect  in  In  re  Carmody,  88  Cal.  620,  as  against  son  of  deceased 
sister  of  wife.  Note  citations  to  note  on  main  case:  Sutton  v.  Sutton, 
12  Am.  St.  Rep.  480,  and  McDonald  v.  Railway  Co.,  55  Id.  188,  on  in- 
heritance by  bastards;  Warren  v.  Prescott,  30  Id.  372,  and  Quinn  v. 
Quinn,  49  Id.  881,  by  adopted  child;  Smith  v.  Williams,  32  Id.  72, 
and  Lyons  v.  Yerex,  43  Id.  456,  by  husband;  Dukes  v.  Faulk,  34  Id.  752, 
and  Powers  v.  Morrison,  53  Id.  742,  by  heirs  per  stirpes  or  per  capita; 
Gilmor's  Estate,  35  Id.  864,  defining  '"heirs";  Williams  v.  Kimball,  48  Id. 
244,  and  McDonald  v.  McDonald,  49  Id.  291,  on  conflict  of  laws  as  to  de- 
scent; Pearce  v.  Rickard,  49  Id.  761,  defining  ''issue";  Estate  of  Cha- 
poton,  53  Id.  456,  defining  "children."  Criticised  in  Estate  of  Lynch, 
132  C^l.  215,  holding  children  of  deceased  brother  of  half  blood  entitled 
to  succeed  even  in  the  absence  of  surviving  brother  or  sister  of  the 
full  blood;  distinguished  in  Estate  of  McCauley,  138  Cal.  650,  and  held 
inapplicable  to  case  under  subdivision  9,  section  1386,  Civil  Code. 

78  Gal.  588-693.    CHOPS  y.  CITY  OF  EUREKA;  12  Am.  St.  Rep.  113. 

Municipal  Corporation  is  not  liable  for  injuries  caused  by  unpro- 
tected sewer  excavation,  p.  690. 

To  same  effect  in  Arnold  v.  San  Jose,  81  Cal.  619,  620,  as  to  unguarded 
excavation;  Sievers  v.  San  Francisco,  116  Cal.  665,  56  Am.  St.  Rep. 
156,  as  to  injuries  from  accumulation  of  water  caused  by  improper  grad- 
ing of  street;  Doeg  v.  Cook,  126  Cal.  216,  77  Am.  St.  Rep.  173,  noted 
under  Huffman  v.  San  Joaquin  Co.,  21  Cal.  426,  and  Wilson  v.  Alcatrez 
etc.  Co.,  142  Cal.  182;  Sels  v.  Greene,  81  Fed.  Rep.  556,  applying  rule 
to  liability  of  reclamation  district.  Note  citations:  Downing  v.  Mason 
Co.,  12  Am.  St.  Rep.  476,  Amperse  v.  Kalamazoo,  13  Id.  437,  Dundas  v. 
Lansing,  13  Id.  468,  and  Edgerly  v.  Concord,  13  Id.  541,  on  general  sub- 
ject; La  Clef  V.  Concordia,  13  Id.  287,  on  liability  for  negligent  keep- 
ing of  jails;  Mofiitt  v.  Asheville,  14  Id.  820,  on  liability  of  counties; 
Bourn  v.  Hart,  27  Id.  207,  on  liability  of  state;  Goddard  v.  Harpswelly 
30  Id.  384,  on  liability  as  to  public  streets. 

78  Oil.  593-596.    WHITE  v.  LEE;  12  Am.  St.  Rep.  115. 

Mining  Location  is  invalid  when  bouudaries  are  not  marked,  p.  696. 

To  same  effect  in  Anthony  v.  Jillson,  83  Cal.  299,  further  holding  as 
to  other  requirements  for  location.  Distinguished  in  Temescal  etc.  Co. 
V.  Salcido,  137  Cal.  212,  holding  statute  sufficiently  complied  with,  and 
overruled  in  Kern  Oil  Co.  v.  Crawford,  143  Cal.  305,  holding  no  mark- 
ing of  boundaries  of  placer  claim  necessary  where  notice  of  location 
calls  for  legal  subdivision. 
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78  Cal.  697-600.    KERTCHEM  v.  GEORGE. 

Prolwte  sale. — Petition  is  insufficient  when  not  stating  value  and 
condition  of  the  property,  p.  699. 

ated  in  Estate  of  Cook,  137  CaL  189,  noted  under  Estate  of  Smith, 
61  Cal.  663. 

78  Cal.   600  606.    SWAIN  t.  STOCKTON  S.  AND  L.   SOCIBTT.    12 
Am.  St.  Rep.  118. 

Purchaser  at  Execution  Sale  has  lien  on  property  during  redemp- 
tion period,  p.  604.  See  note  to  Shirk  y.  Thomas,  16  Am.  St.  Rep. 
888,  on  judicial  sales. 

78  Cal.  611-618.    GRANDONA  t.  LOVDAL;  12  Am.  St.  Rep.  121. 

Nuisance  held  not  to  include  row  of  trees  planted  near  boundary 
line,  p.  G17.  See  note  to  Robinson  y.  Clapp,  62  Am.  St.  Rep.  301,  on 
general  subject. 

78  Cal.  619-624.    CURTIN  y.  PHENIX  INSURANCE  CO. 

Insurance. — ^Nonpayment  of  Premium  may  operate  as  snspensioii 
of  policy  when  terms  thereof  so  state,  p.  622. 

To  same  effect  in  Carlock  v.  Insurance  Co.,  138  111.  216,  holding  policy 
not  revived  by  part  payment  after  maturity;  Phenix  etc.  Co.,  v.  Bach- 
elder,  32  Neb.  494,  29  Am.  St.  Hep.  445,  (and  note,  446),  holding  insurer 
not  liable  for  loss  during  such  suspension. 

Agency — ^Insurance. — ^Payment  of  premium  to  agent  is  ineffectual 
when  policy  directed  other  method,  p.  623. 

See  note  to  Crane  v.  Gruenewald,  17  Am.  St.  Rep.  648,  on  payment. 

Forfeiture  for  Nonpayment  of  Premium  may  be  waived  by  aoeep- 
tanoe  thereof  after  default,  p.  623. 

To  same  effect  in  Union  etc  Co.  v.  Jones,  17  Ind.  App.  699,  holding 
waiver  shown  by  facts. 

78    Cal.    629  634.    ALTA    SILVER   MINING   CO    y.    ALTA   PLACER 
MINING  CO. 

Corporate  Contracts  can  be  executed  only  pursuant  to  due  resolu- 
tion of  board  of  directors  duly  assembled,  p.  632. 

To  same  effect  in  Salfield  v.  Sutter,  etc.  Co.,  94  Cal.  649,  as  to  au- 
thorization of  agent  to  sign  contract  for  sale  of  its  land;  Smith  y. 
Dom,  96  Cal.  83,  when  conveyance  authorized  at  meeting  of  directors 
not  held  according  to  by-laws;  Blood  v.  La  Serena  etc.  Co.,  113  CaK 
226,  where  mortgage  authorized  at  meeting  of  stockholders  before 
board  of  directors  organized;  Barney  v.  Pfoor,  117  Cal,  68,  where 
deed  was  without  corporate  seal;  Nevada  etc  Syndicate  y.  National  etc 
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Co.;  96  Fed.  147,  noted  under  Uashwiler  v.  Willis,  33  Cal.  11;  Farmers' 
etc.  Co.  y.  San  Diego  etc.  Co.,  45  Fed.  Hep.  527,  as  to  unauthorized 
pledge  of  bonds  by  president  and  vice  president.  Note  citations:  Ten 
Eyck  V.  Railroad  Co.,  16  Am.  St.  Rep.  639,  on  general  subject. 

78  Cal.  634-636.    FILLMORE  ▼.  JENNINGS. 

Accretion. — ^Land  formed  by,  belongs  to  riparian  owner  on  bank  on 
which  formed,  p.  636. 

Cited  in  Olassell  v.  Hansen,  135  Cal.  551,  holding  owner  of  island  in 
stream  entitled  to  its  accretions.  Note  citations :  72  Am.  St.  Rep.  282,  35 
Am.  St.  Rep.  310;  22  Am.  St.  Rep.  202. 

78  Oil.  637-640.    BORLAND  v.  BER6S0N. 

Official  Grade  held  not  established  under  evidence,  p.  639. 

Cited  in  Ryan  v.  Altschul,  103  Cal.  177,  discussing  remedy  by  appeal 
by  supervisor  in  street  work.  Distinguished  in  Blanchard  v.  Ladd, 
135  CaL  213,  holding  certain  documents  prima  fade  evidenoe  of  estab- 
li^iment,  where  not  controverted. 

78  Cal.  640-645.    DUNN  T.  DALT. 

Contract  may  be  Rescinded  after  its  breach  by  other  party  thereto, 
p.  644. 

Cited  in  Loaiza  v.  Superior  Court,  85  Cal.  32,  20  Am.  St.  Rep.  208, 
discussing  method  of  rescission  and  right  thereto.  Note  citations:  Haw- 
kins V.  Graham,  14  Am.  St.  Rep.  424,  on  contracts;  Stanton  v.  Railway 
Co.,  21  Am.  St.  Rep.  122,  on  breach  of  contract.  Distinguished  in  Allen 
T.  Field,  130  Fed.  653,  determining  damages  recoverable  for  breach  of 
contract. 

78  Cal.  645-647.    PEOPLE  v.  BURNa 
Appeal  cannot  be  taken  from  satisfied  judgment,  p.  646. 

To  same  effect  in  In  re  Baby,  87  CaL  202,  as  to  decree  of  distribution 
under  which  appellants  had  received  distributive  share;  Eenney  ▼. 
Parks,  120  Cal.  24,  but  denying  right  of  respondents  to  satisfy  judgment 
when  appellants  would  thereby  be  deprived  of  right  of  restitution  on 
reversal;  Franklin  v.  Peers,  95  Va.  604,  dismissing  appeal  where  con- 
troversy terminated  by  another  proceeding.  Note  citations:  State  ▼. 
Conkling,  45  Am.  St.  Rep.  271,  on  general  subject.  Cited  and  distin- 
guished in  Warner  Bros.  Co.  v.  Freud,  131  Cal.  646,  82  Am.  St.  Rep.  400, 
noted  under  Morton  v.  Superior  Court,  65  CaL  496;  Storke  v.  Storke, 
132  CaL  353,  dismissing  appeal  from  new  trial  order  in  divorce  case 
where  wife  accepted  alimony  granted  by  the  decree;  Aull  v.  St.  Louis 
etc.  Co.,  149  Mo.  15,  discussing  right  of  probate  court  on  modification 
of  order  to  compel  return  of  moneys  received  under  original  order. 
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79  Gkl.  713.    B0LLIN6BR  t.  UAimiNO. 

Certificate  of  Acknowledgment  by  married  woman  must  be  in  statu- 
tory form,  or  deed  is  void,  p.  10. 

See  note  to  Cox  v.  Holcomb,  13  Am.  St.  Rep.  83,  on  privy  examina- 
tion; Hayden  v.  Moffatt,  15  Id.  870,  on  general  subject. 

Mortgage  of  Homestead. — Claim  must  be  presented  on  death  of  mort- 
gagor, p.  11. 

To  same  effect  in  Bank  v.  Stephens,  144  Gal.  663,  noted  under  Camp 
V.  Grider,  62  Cal.  20;  Building  etc.  Assn.  v.  King,  83  Cal.  443,  where 
mortgage  executed  by  both  spouses;  Rosenberg  v.  Ford,  86  Cal.  612, 
further  discussing  validity  of  new  mortgage  by  widow  after  claim 
barred  by  nonpresentation;  Perkins  v.  Onyett,  86  Cal.  350,  further 
holding  presentation  of  claim  or  note  alone  insufficient;  Wise  v.  Wil- 
liams, 88  Cal.  33,  but  holding  due  presentation  shown  under  facts; 
Hibemia  etc.  Soc.  v.  Wackenreuder,  99  Cal.  508,  but  holding  presenta- 
tion unnecessary  in  case  of  ordinary  mortgage  where  suit  begun  be- 
fore mortgagor's  death;  and  McGahey  v.  Forrest,  109  Cal.  67,  holding 
presentation  unnecessary  in  case  of  mortgage  on  probate  homestead 
where  right  to  deficiency  waived;  Browne  v.  Sweet,  127  Cal.  334,  mort- 
gage on  homestead  not  lost  for  want  of  presentation  of  claim  to  estate 
where  whole  estate  set  apart  to  use  of  family  subject  to  mortgage. 

Probate  Homestead. — Decree  establishing  on  property  already  home- 
steaded  merely  excludes  it  from  administration,  p.  11. 

Cited  in  Estate  of  Path,  132  Cal.  612  (quoted  in  Saddlemier  v.  Stock- 
ton etc.  Co.,  144  Cal.  664),  noted  under  Rich  v.  Tubbs,  41  Cal.  34;  In  re 
Ackerman,  80  Cal.  210,  13  Am.  St.  Rep.  117,  holding  such  decree  unnec- 
essary to  vest  title  in  survivor;  Neary  v.  Godfrey,  102  Cal.  342,  dis- 
cussing effect  of  husband's  death  on  homestead  from  wife's  property 
assiirned  to  him  for  defined  torm  in  action  for  divorce  against  her.  Note 
citations:     Sanders  v.  Russell,  21  Am.  St.  Rep.  28,  on  homesteads. 

Notice  to  Creditors. — ^'Place  of  Business"  of  administrator  is  that 
where  estate  business  is  transacted,  p.  12. 
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To  same  effect  in  Roddan  v.  Boane,  92  Gal.  656,  holding  presentatioii 
sufficient  at  place  specified,  although  administratrix  then  absent  there- 
from; and  Cogwill  v.  Dinwiddle,  98  Cal.  484,  on  same  point,  each  place 
being  attomey's  office. 

79  Cal.  14-16.    STAPLES  v.  CONNOR. 

Administrator's  Sale  is  void  where  bond  not  given  nor  oath  taken, 
p.  16. 

Distinguished  in  Dennis  v.  Bint,  122  Cal.  43,  47,  holding  authority  no^ 
attackable  collaterally  for  absence  of  seal  from  letters;  also  distin- 
guishing main  case  at  p.  44,  as  to  bar  of  heirs  by  delay  of  administrator 
to  sue  to  set  aside  sale. 

79  Cal.  17-22.    CHAMPION  ▼.  WOODS;  12  Am.  St.  Rep.  126. 

Mistake. — Judgment  will  not  be  vacated  for,  when  due  to  plaintiff's 
own  negligence,  p.  22. 

See  notes  to  Giles  etc  Co.  v.  Chase,  14  Am.  St.  Rep.  440,  on  mistake; 
Spitze  V.  Railroad  Co.,  32  Id.  384,  and  Payton  v.  McQuown,  53  Id.  445, 
463,  on  carelessness  as  bar  to  relief;  Nye  y.  Sochor,  63  Id.  900,  on  general 
subject. 

79  Cal.  23-29.    COWARD  ▼.  CLANTON. 

Statute  of  Frauds. — ^Partnership  to  deal  in  lands  need  not  be  in  writ- 
ing, p.  26. 

Cited  in  Moran  v.  Mclnemey,  129  Cal.  31,  on  point  that  partnership 
realty  may  be  treated  as  personalty  in  action  for  dissolution;  Bates 
V.  Babcock,  95  Cal.  484,  487,  488,  29  Am.  St.  Rep.  138-141,  where  part- 
nership was  to  be  confined  to  specified  property;  Meagher  v.  Reed,  14 
Colo.  366,  as  to  agreement  to  acquire  lease  of  realty  in  name  of  one 
partner;  Flower  v.  Bamekoff,  20  Oreg.  138,  as  to  contract  to  speculate 
in  lands. 

Partnership. — Statute  of  Frauds  cannot  be  raised  in  defense  to  action 
for  accoimting,  when  contract  executed,  p.  27. 

To  same  effect  in  Bibb  v.  Allen,  149  U.  S.  498,  as  to  like  action  by 
agent  against  principal,  where  contracts  void  under  statute. 

Partnership. — Share  of  Profits  cannot  be  awarded,  on  sale  of  part  of 
lot,  where  whole  lot  not  sold  at  profit,  p.  28. 

Distinguished  in  Green  v.  Brooks,  81  Cal.  333,  sustaining  right  of 
beneficiary  to  accounting,  although  no  allegation  made  as  to  existence 
of  profits. 

Attorney  is  presumed  to  have  authority  to  sign  pleading  binding 
client  as  admission,  p.  29. 

See  note  to  Williams  v.  Johnson,  34  Am.  St.  Rep.  620,  on  general  sub- 
ject. 
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79  Cal.  30-34.    AH  F0N6  ▼.  STES1IE& 

False  Imprisonment. — Complaint  need  not  allege  malice  and  want  of 
probable  cause^  p.  32. 

Cited  in  Davis  v.  Pacific  etc.  Oo.,  127  Gal.  822,  but  holding  complaint 
not  one  for  false  imprisonment  and  eyidence  insufficient  to  sustain  that 
action. 

False  Imprisonment. — Burden  is  on  defendant  to  prove  imprisonment, 
lawful,  p.  32. 

See  note  to  Krause  v.  Spiegel,  28  Am.  St.  Rep.  141,  on  general  subject. 

Change  of  Venue,  when  otherwise  proper,  will  not  be  denied  because 
of  addition  of  count  as  to  which  change  is  not  grantable,  p.  33. 

To  same  effect  in  Warner  v.  Warner,  100  Cal.  16,  as  to  joinder  of  ac- 
tion for  divorce  and  to  set  aside  fraudulent  conveyance  of  community 
property;  Brady  v.  Times  etc.  Co.,  106  Cal.  58,  as  to  addition  of  defend- 
ants to  defeat  motion;  and  on  same  point.  Griffin  etc.  Co.  v.  Magnolia 
etc.  Co.,  107  Gal.  381;  Yore  v.  Murphy,  10  Mont.  311,  construing  local 
statute. 

Right  to  Change  of  Venue  is  to  be  determined  by  state  of  pleadings 
at  time  of  defendant's  appearance,  p.  33. 

To  same  effect  in  Hennessy  v.  Niool,  105  Gal.  141,  on  point  that  ruling 
on  application  cannot  be  deferred  until  motion  for  alimony  decided;  and 
Brady  v.  Times  etc.  Co.,  106  Cal.  62,  on  point  that  right  cannot  be  de- 
feated by  allowance  of  amendment  after  motion  for  change  made;  Wal- 
lace V.  Owsley,  11  Mont.  224,  on  point  that  ruling  on  motion  cannot  be 
delayed  until  after  answer  filed  because  of  cross-motion  based  on  con- 
venience of  witnesses;  and  on  same  point.  Small  v.  Gilruth,  8  S.  Dak. 
290. 

79  Gal.  34-44.    BAKER  v.  FIREMAN'S  FTIND  INSURANCE  CO. 

Mortgage  is  shown  by  deed  with  defeasance  back,  p.  40. 

To  same  effect  in  San  Jose  Bank  v.  Bank,  121  Cal.  542,  as  to  assign- 
ment of  redemptioner's  rights,  as  security.  Note  citations:  Keithley 
▼.  Wood,  42  Am.  St.  Rep.  272,  on  general  subject. 

Evidence  of  Witness  is  not  conclusive  on  court,  although  positive  and 
uncontradicted  by  other  evidence,  p.  41. 

To  same  effect  in  McLennhn  v.  Bank,  87  Cal.  674,  and  In  re  Blythe, 
110  Cal.  236,  cited  under  Mogk  v.  Peterson,  75  Gal.  496;  Mattock  v. 
Goughnour,  11  Mont.  273,  holding  new  trial  improperly  granted  under 
facts,  for  disbelief  of  evidence. 

79  Cal.  44-46.    AHERN  t.  McGEART. 

Review  on  Appeal — ^Appellant  cannot  rely  on  error  as  to  another 
party  not  appealing,  p.  46. 
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See  note  to  Harpold  ▼.  Stobart,  16  Am.  St.  Rep.  026,  on  appellate 
procedure. 

Employer  is  not  liable  for  acts  of  independent  contractor,  p.  45. 
Cited  in  Hedge  v.  Williams,  131  CaL  459,  82  Am.  St.  Kep.  369,  noted 
under  Bennett  v.  Truebody,  66  GaL  509. 

79  Gal.  45-50.    OAKLAND  PAVING  CO.  T.  BARSTOW. 

Street  Improvements. — Extension  of  time  is  not  new  contract,  p.  47. 

To  same  effect  in  Ede  v.  Gogswell,  79  Gal.  282,  holding,  as  in  main 
case,  power  to  extend  contract  executed  before  new  constitution  went 
into  effect,  not  affected  thereby. 

79  Gal.  50-51.    McAULAY  ▼.  TRUCEEE  ICE  CO. 

Appeal. — ^Presumption  upon  is  that  order  changing  venue  was  prop- 
erly granted,  unless  record  shows  otherwise,  p.  50. 

See  note  to  McGowan  v.  Lufburrow,  14  Am.  St.  Rep.  183,  on  genera) 
subject. 

79  Gal.  51-54.    MAULDIN  v.  CLARK. 

Trover  will  lie  for  cordwood  cut  on  another's  ground,  notwithstanding 
his  recovery  for  waste  therefor,  in  action  for  ejectment,  p.  53 

bee  note  to  Wilson  v.  Hoffman,  32  Am.  St.  Rep.  488,  on  trover. 

79  Gal.  55-62.  SN0D6RASS  v.  PARKS.  S.  G.  see  PARKS  v.  DUN- 
LAP,  86  Gal.  190. 

Vendor  may  bring  action  to  quiet  title  against  vendee  where  latter 
has  voluntarily  abandoned  contract,  p.  58. 

To  same  effect  in  Spinning  v.  Drake,  4  Wash.  295,  discussing  rescis- 
sion of  executory  contract  by  parol. 

79  Gal.  62-65.    MILLER  v.  BUTTERFIELD. 

Mining  Partnership  includes  only  properties  acquired  in  pursuance 
thereof,  p.  64. 

Gited  in  Prince  v.  Lamb,  128  Gal.  128,  noted  under  Emery  v.  Mason, 
75  Gal.  222. 

Parol  Evidence  is  inadmissible  to  enlarge,  extend  or  otherwise  vary, 
written  contract,  p.  65. 

See  note  to  Palmer  v.  Farrell,  15  Am.  St.  Rep.  714,  on  general  subject. 

79  Gal.  69-73.    FIRST  NATIONAL  BANK  v.  WOLFF. 
Alteration  of  Note  will  not  avoid  it  if  in  immaterial  particular,  p.  71. 
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Cited  in  James  y.  Dalbey,  107  Iowa,  469,  as  to  inserting  legal  rate  of 
interest  in  blank.    See  note  14  Am.  St.  Rep.  377. 

Impeachment  of  Witness. — ^Person  held  competent  to  sustain  charac- 
ter of  witness  attacked,  p.  72. 

See  note  to  Watkins  v.  State,  14  Am.  St.  Rep.  167,  on  general  subject. 

Reopening  of  Case  for  further  evidence  is  within  discretion  of  court, 
p.  73. 

To  same  effect  in  Clavey  v.  Ijord,  87  Cal.  419,  holding  no  abuse  shown 
under  factA;  and  Calkins  v.  Mining  Co.,  5  S.  Dak.  306,  ruling  similarly 
as  to  refusal. 

£ntry  of  Judgment  by  clerk  in  proper  case,  can  be  compelled  by  order 
of  court,  p.  73. 

Cited  in  Churchill  v.  Louie,  136  Cal.  612,  but  holding  section  664,  Code 
of  Civil  Procedure,  inapplicable  in  equity  suit  where  part  of  issues  are 
tried  by  jury. 

79  Cal.  74-77.    DONHBLLT  ▼.  HUFSCHMIDT. 

Negligence. — One  willfully  obstructing  pathway  la  Hable  for  injury 
Buffered  from  obstruction  by  one  rightfully  thereon,  p.  76. 

To  same  effect  in  Davis  v.  Power  Co.,  107  Oal.  674,  48  Am.  St.  Rep. 
160,  holding  landlord  liable  under  facts  for  injury  to  employee  of  ten- 
ant. Note  dtations:  Mclntire  v.  Roberts,  14  Am.  St.  Rep.  436,  on 
negligence. 

Damages  for  Injuries. — ^Medical  expenses  are  recoverable  when  in- 
curred, though  not  paid,  p.  76. 

To  same  effect  in  McLaughlin  v.  Railway  Co.,  113  Cal.  692,  but  reject- 
ing evidence  of  incurring  such  expenses  under  allegation  of  their  pay- 
ment; Pacific  etc.  Co.  v.  W.  U.  Tel.  Co.,  123  Cal.  432,  noted  under  Hicks 
V.  Herring,  17  Cal.  666;  Western  etc.  Co.  v.  Danner,  97  Fed.  888,  admit- 
ting evidence  of  such  charges;  Abilene  v.  Wright,  4  Kan.  ^p.  714,  ad- 
mitting such  debt  as  element  of  damages. 

79  Oil.  77-82.    READ  t.  BUFFUH;  12  Am.  St.  Rep.  181. 

Assignment  of  Claim  must  be  proved  by  plaintiff  (assignee)  when  put 
in  issue,  p.  81. 

To  same  effect  in  Ford  v.  Bushard,  116  Cal.  277,  when  assignment 
made  pendente  lite  and  alleged  in  supplemental  complaint;  Brown  v. 
Curtis,  128  Cal.  196,  holding  assignment  put  in  issue  by  general  deniaL 

Corporate  Secretary. — ^Authority  of  to  assign  its  assets  must  be 
proved,  p.  84. 

To  same  effect  in  Oribble  v.  Brewing  Co.,  100  Cal.  74,  but  holding 
question  not  involved  when  ratification  relied  on;  Famous  etc.  Co.  v. 
Notes  Cal.  Rep.— 238. 
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Iron  Works,  61  Mo.  App.  72,  denying  his  power  to  order  clothing  for  its 
employees. 

Ratification  of  Secretary  by  directors  is  too  late  when  after  action 
brought,  p.  81. 

Distinguished  in  Johnston  v.  Investment  Co.,  49  Neb.  78,  holdixig  rat- 
ification established  by  acceptance  of  benelijts. 

Denial  for  want  of  information  and  belief  is  sufiicient  to  raise  issue 
as  to  assignment  of  claim,  p.  82. 

To  same  effect  in  Mulcahy  v.  Buckley,  100  Cal.  487,  but  ruling  aliter 
as  to  question  of  recording  of  mechanics'  lien  claim;  Etchas  v.  Orena, 
121  Cal.  272,  sustaining  similar  form  of  denial.  Distinguished  in  Weill 
v.  Crittenden,  139  Cal.  490,  noted  under  Curtis  v.  Richards,  9  CaL  34. 

79  Cal.  82-84.    CARTER  ▼.  HOPKm& 

Resulting  Trust  held  extinguished  by  conveyance  by  trustee  to  bene- 
ficiary, p.  84. 

Cited  in  Grigsby  v.  Shwarz,  82  Cal.  282,  holding  entire  title  to  vest 
under  facts  stated. 

79  Cal.  84-90.    PEOPLE  T.  VAN  NESS;  12  Am.  St.  Rep.  134. 

Official  Bond  is  not  operative  until  delivery;  and  ''delivery"  includes 
approval  by  governor,  p.  88. 

To  same  effect  in  Board  v.  American  etc  Co.,  67  Minn.  114,  holding 
bond  not  operative  under  facts  stated.  Denied  in  State  ▼.  Proudfoot, 
38  W.  Va.  742,  and  held  opposed  to  earlier  cases.  Note  citations: 
Archer  v.  State,  28  Am.  St.  Rep.  268,  on  both  points;  Board  v.  McKow- 
en,  56  Id.  280,  on  liability  on  bonds. 

Official  Bond. — ^Action  on  is  barred  in  four  years,  p.  88. 

Distinguished  as  obiter  in  County  v.  Hall,  132  Cal.  597,  holding  three- 
year  limitation  to  apply. 

Official  Bond. — Statute  of  Limitations  does  not  begin  to  run  until  ex- 
piration of  office,  p.  S9. 

Distinguished  in  People  v.  Weineke,  122  Cal.  539,  when  obligation  to 
pay  over  moneys  accrued  before  expiration;  County  v.  Dauer,  131  Cal. 
203,  quoting  People  v.  Weineke,  122  Cal.  539. 

Offices. — ^Fees  illegally  collected  by  state  officer  belong  to  state,  p« 
89. 

To  same  effect  in  People  v.  Hamilton,  103  Cal.  492,  on  point  that 
clerk  must  pay  fees  collected  by  him  to  successor  in  office;  Perry  v. 
Otay,  etc.  Dist.,  127  Cal.  569,  applying  rule  to  assessments  collected 
by  collector  of  irrigation  district. 
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79  Cal.  90-95.    HUTSON  ▼.  WOODBRIDGE  PROTECTION  DISTRICT. 

Reclamation  Districts. — ^Act  of  1880  (Stata.  p.  55)  is  unconstitu- 
tional in  providing  no  hearing  for  owner  as  to  assessment,  p.  94. 

To  same  effect  in  District  ▼.  Phillips,  108  Cal.  312,  on  point  that  as- 
sessment is  attackable  colJaterally  when  no  opportunity  to  be  heard 
given  owner;  concurring  opinion,  Power  v.  Larabee,  2  N.  Dak.  153, 
holding  equalization  proceedings  void;  and  on  same  point,  Avant  v. 
Flynn,  2  S.  Dak.  162,  but  holding  notice  waived  by  presence  of  owner 
or  his  agent.  Note  citations:  Bardwell  v.  Collina,  20  Am.  St.  Rep.  556, 
on  "due  process  of  law.'' 

79  Cal.  95-97.    £X  PARTE  LEWIS. 

Extradition. — ^Warrant. of  governor  held  sufficient  on  habeas  corpus, 
p.  97. 

See  note  to  Ex  parte  Barker,  13  Am.  St.  Rep.  20,  on  general  subject. 

79  Cal.  97-103.    FAGUNDES  ▼.  CENTRAL  PACIFIC  RAIROAD  CO. 

Fellow  Servants. — ^Master  is  not  liable  to  one  for  injury  caused  him 
by  another^  p.  99. 

To  same  effect  in  Congrave  v.  Railroad  Co.,  88  Cal.  366,  369,  371, 
Daves  v.  S.  P.  Co.,  98  Cal.  23,  35  Am.  St.  Rep.  136,  Stevens  v.  Railroad 
Co.,  100  Cal.  567,  and  Atchison  etc.  Co.  v.  Martin,  7  N.  Mex.  169,  cited 
under  Brown  v.  Railroad  Co.  72  Cal.  523;  Livingston  v.  Packing  Co.,  103 
Cal.  264,  as  to  mate  and  stewards,  servants  on  same  vessel;  Mann  v. 
(ySullivan,  126  Cal.  66,  77  Am.  St.  Rep.  161,  as  to  elevator  operator  and 
carpenter  repairing  it;  Grattis  v.  Kansas  etc.  Co.,  153  Mo.  406,  77  Am. 
St.  Rep.  738,  quoting  Ell  v.  Railroad  Co.,  1  N.  Dak.  349,  26  Am.  St.  Rep. 
629,  as  to  foreman  nnd  laborer  on  railroad  gang.  Note  citations:  Denver 
etc.  Co.  y.  Driscoll,  13  Am.  St.  Rep.  247,  on  general  subject. 

It  is  not  error  to  permit  renewal  of  motion  for  nonsuit  after  defend- 
ant introduces  evidence  on  his  behalf,  where  on  entire  evidence  court 
would  set  aside  verdict  for  plaintiff,  p.  100. 

Approved  in  Estate  of  Morey,  147  Cal.  507,  upholding  nonsuit  granted 
in  contest  of  will. 

79  Cal.  105-115.    PEOPLE  v.  PERRY. 

Usurpation  of  Office. — Proceeding  under  section  802  et  seq..  Code  of 
Civil  Procedure,  is  in  nature  of  quo  warranto,  p.  108. 

To  same  effect  in  dissenting  opinion.  People  v.  Superior  Court.  114 
Cal.  475,  discussing  forms  of  pleading  therein. 

Jurisdiction  of  Supreme  Court  embraces  action  of  quo  warranto  f(  r 
usurpation  of  office  when  judgment  for  fine  of  five  thousand  dollars 
prayed,  p.  108. 
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To  same  effect  in  People  ▼.  Bingham,  82  Gal.  242,  sustaining  original 
jurisdiction  of  superior  court  therein;  Wheeler  v.  Donnell,  110  Gal.  658, 
but  ruling  aliter  as  to  proceeding  under  section  772,  Penal  Gode; 
Knowles  v.  Thompson,  133  Gal.  248,  holding  judgment  denying  mandate 
appealable. 

Board  of  Health  of  San  Frandaoo. — ^Members  of  are  state  officers,  p. 
110. 

Gited  in  People  ▼.  Williamson,  135  Gal.  416,  discussing  relative  juris- 
diction of  state  and  municipal  health  boards. 

Offices. — Forfeiture  is  created  by  failure  to  duly  file  official  oath  or 
bond,  p.  111. 

To  same  effect  in  People  ▼.  Perkins,  86  GaL  611,  holding  statute  man- 
datory prescribing  time  therefor. 

Board  of  Health. — Section  of  statute  fixing  term  at  five  years  is  un- 
constitutional, p.  114. 

To  same  effect  in  Ex  parte  Keeney,  84  Gal.  307,  discussing  conflict 
between  municipal  ordinance  and  statute  creating  board  and  defining 
its  powers;  State  v.  Johnson,  123  Mo.  51,  on  point  that  ordinance  is 
invalid  when  fixing  term  of  office  for  longer  than  constitutional  period. 

Term  of  Office  is  at  governor's  pleasure  when  not  prescribed  by  stat- 
ute, p.  114. 

To  same  effect  in  People  v.  Wilshire,  96  Gal.  608,  but  ruling  aliter 
where  appointing  power  abolished  after  term  begun;  Patton  v.  Board, 
127  Gal.  393-399,  78  Am.  St.  Rep.  69,  74,  noted  under  People  v.  Hill,  7 
GaL  97;  Lewis  v.  Lewelling,  63  Kan.  206  (dted  in  Indianapolis  etc.  Oow 
V.  Glaypool,  149  Ind.  202,  208),  on  point  that  office  is  held  at  pleasure 
of  appointing  power,  where  statute  fixing  term  is  unconstitutionaL 

Constitutional  Law. — ^Effect  cannot  be  given  to  one  clause  where  stat- 
ute as  a  whole  is  unconstitutional,  p.  116. 

Gited  in  Estate  of  Mahoney,  133  Gal.  182,  85  Am.  St.  Rq>.  167,  dis- 
cussing amendment  of  1897  to  collateral  inheritance  tax;  Ex  parte 
Gerino,  143  Gal.  420,  noted  under  People  v.  Hill,  7  GaL  108. 

General  Citation. — Skinner  v.  Gamett  Gold  Min.  Go.,  96  Fed.  738. 

79  GaL  115-130.    RANDALL  v.  DUFF.    S.  G.  101  GaL  82;    107  GaL  33, 
and  cases  noted;  DUFF  v.  RANDALL,  116  Gal.  226,  58  Am.  St.  Rep. 
.    168. 

Fraud. — ^Mortgagee  from  record  owner  has  valid  lien  if  without  notice 
hhat  latter's  deed  was  made  by  unauthorized  agent,  p.  117. 

To  same  effect  in  Hewlett  v.  Pilcher,  85  GaL  544,  when  mortgagor's 
deed  obtained  by  fraud. 

Lis  Pendens  is  constructive  notice  of  rights  claimed  in  action,  p.  ig^- 
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To  same  effect  in  Brock  v.  Pearson,  87  Cal.  688,  further  holding  such 
effect  not  destroyed  by  subsequent  amendment  of  complaint.  Note 
citations:  Cheever  v.  Minton,  13  Am.  St.  Rep.  261,  and  Stout  y.  Phil- 
ippi  etc.  Co.,  56  Id.  858,  869,  on  general  subject. 

Mortgage  Foreclosure — ^Parties. — ^Paramount  title  to  mortgagor  may 
be  litigated  when  subject  to  lien  of  the  mortgage,  p.  122. 

Cited  but  distinguished  in  Murray  y.  Etchepare,  129  Gal.  320,  noted 
vnder  San  Francisco  y.  Lawton,  18  Cal.  474;  note  to  Proyident  etc.  Co. 
y.  Marks,  68  Am.  St.  Rep.  359;  Montecito  Valley  Co.  y.  Santa  Barbara, 
144  Cal.  601,  applying  rule  in  case  of  action  to  restrain  adyerse  user 
of  water. 

Agency  to  sell  real  estate  does  not  authorize  deed  without  considera- 
tion, p.  125. 

To  same  effect  in  Winter  y.  McMillan,  87  CaL  262,  22  Am.  St.  Rep. 
246,  when  such  agent  transferred  to  himself  and  wife;  Alcorn  y. 
Buschke,  133  Cal.  657,  noted  under  Billings  y.  Morrow,  7  Cal.  171;  Palm- 
er y.  Texas  etc.  Co.,  3  Tex.  Ciy.  App.  474,  where  he  transferred  it 
without  consideration,  but  holding  it  capable  of  ratification;  Anderson 
y.  Bigelow,  16  Wash.  200,  where  he  dedicated  part  for  street  purposes. 

Fraud. — Statute  of  Limitations  does  not  run  when  no  cause  of  action 
exists,  p.  129. 

See  note  to  Kessinger  y.  Wilson,  22  Am.  St.  Rep.  228,  on  limitations. 

79  Oal.  137-139.    DOLAIH)  ▼.  MOONBY. 

Tax  Deed  is  not  yoid  because  sum  for  which  sale  made  is  therein 
stated  as  greater  than  in  certificate,  p.  138. 

To  same  effect  in  Hewes  y.  McLellan,  80  Cal.  394,  also  cited  below. 

Tax  Sale  may  be  made  of  whole  property  when  that  is  least  quantity 
that  purchaser  would  take,  p.  138. 

To  same  effect  in  Hewes  y.  McLellan,  80  Cal.  395,  also  cited  aboye; 
Rollins  y.  Woodman,  117  Cal.  520,  sustaining  deed  on  such  sale;  Roth- 
child  y.  Rollinger,  32  Wash.  313,  under  Ballinger's  Code,  section  4192, 
regulating  sale  of  lands  for  delinquent  irrigation  assessments,  it  is  suf- 
ficient if  record  recites  that  officer  making  sale  designated  portions  to 
be  sold  at  time  of  sale. 

79  CaL  140-159.    GAGE  ▼.  DOWNBT.    S.  0.  94  Cal.  241. 

Notice  of  Intention  need  not  appear  in  record  on  appeal  from  order  on 
new  trial,  p.  143. 

To  same  effect  in  Kahn  y.  Wilson,  120  Cal.  644.  Cited  in  Nippert  y. 
Wameke,  128  Cal.  503,  noted  under  Pico  y.  Cohn,  78  Cal.  384. 

Payment  ii  Presumed  of  mortgage  from  lapse  of  time  when  no  fore* 
closure  had,  p.  146. 
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See  note  to  Alston  y.  Hawkins,  18  Am.  St.  Rep.  882,  on  general  sub- 
ject. 

Change  of  Venue  to  wrong  county  on  motion  based  on  disqualifica- 
tion, is  not  collaterally  attackable,  p.  156. 

To  same  effect  in  Ex  parte  Whitmore,  9  Utah,  445  (cited  in  Elliot  v. 
Whitmore,  10  Utah,  251),  sustaining  jurisdiction  under  transfer  of  cause 
under  local  statutes.  Note  citations:  McGowan  v.  Lufburrow,  14  Am. 
8t.  Rep.  182,  on  collateral  attacks  on  judgments. 

Marital  Property. — ^Property  acquired  with  wife's  separate  property 
becomes  separate  property,  p.   153. 

See  note  to  Floumoy  y.  Floumoy,  21  Am.  St.  Rep^  43,  on  general 

subject. 

79  Cal.  169-165.    MORAN  ▼.  ROS& 

Eminent  Domain. — Condemnation  of  railroads  may  be  made  by  pri- 
vate persons,  p.  162. 

To  same  effect  in  S.  C.  79  Cal.  550,  552;  and  at  p.  561,  on  point  that 
on  railroad  condemnation  by  private  corporations  benefits  are  not  to  be 
deducted;  dissenting  opinion  in  County  v.  Cobum,  130  Cal.  637,  on  point 
that  county  in  condemnation  for  right  of  way  may  set  off  benefits  against 
damages;  S.  P.  Co.  v.  Hyatt,  132  Cal.  241,  noted  under  San  Francisco 
etc.  Co.  V.  Caldwell,  31  Cal.  368.  Note  citations:  Gainesville  etc.  Co.  v. 
Hall,  22  Am.  St.  Rep.  49,  on  general  subject. 

Board  of  Railroad  Commissioners  has  jurisdiction  over  all  railroads 
whether  corporate  or  not,  p.  163. 

To  same  effect  in  Southern  Pacific  Co.  v.  Board,  78  Fed.  Rep.  260, 
following  state  interpretation  of  constitutional  provisions. 

79  Cal.  166-171.    PEOPLE  v.  DAVIDSON. 

Highways. — ^Toll  Road  is  public  highway  and  remains  such  after  ex- 
piration of  term  of  franchise,  p.  168. 

To  same  effect  in  People  v.  CKeefe,  79  Oal.  171,  172,  and  McMullin 
V.  Leitch,  83  Cal.  240,  on  similar  facts;  Blood  v.  Woods,  95  Cal.  83,  84,  86, 
also  denying  validity  of  franchise  to  collect  tolls'  on  existing  public 
highways  (but  see  as  to  this  point  Blood  v.  McCarty,  112  Cal.  564) ; 
'Kellett  V.  Clayton,  99  Cal.  213,  on  point  that  right  to  exemption  from 
paying  toll  is  not  an  easement;  Sears  v.  Tuolumne  Co.,  132  Cal.  170- 
172,  on  point  that  builder  of  toll  bridge  so  dedicated  to  public  use  haa 
no  rights  therein  after  expiration  of  franchise  or  abandonment  of  use; 
Virginia  etc.  Co.  v.  People,  22  Colo.  435,  on  point  that  easement  granted 
by  such  franchise  reverts  to  state  at  expiration  of  time  limited;  Com- 
missioner V.  Cobb,  104  Mich.  396,  denying  right  to  obstruct  after  such 
period.    Distinguished  in  Stony  Hill  etc  Go.  ▼.  Placer  Co.,  88  CaL  633, 
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discussing  duty  of  supervisors  to  fix  toll  rates;    and  see  People  y. 
Turnpike  Co.,  122  Cal.  340,  as  to  rates  on  extension  of  franchise. 

Dedication  of  Road  as  Highway  may  be  effected,  although  no  accept- 
ance beyond  public  user,  p.  170. 

To  same  effect  in  Hall  v.  Kauffman,  106  Cal.  462,  holding  acceptance 
shown  by  facts. 

79  Cal.  171-172.    PEOPLE  v.  O'KEEFE. 

Toll  Road  is  public  highway,  p.  172. 

To  same  effect  in  McMullin  ▼.  Leitch,  83  CaL  249;  dted  under  People 
y.  Davidson,  supra. 

79  Cal.  173-177.    BROOKS  ▼.  FISCHER. 

Legialatiye  Department  of  state  does  not  include  govemor,  p.  176. 

To  same  effect  in  McDonald  v.  Dodge,  97  Cal.  114,  applying  rule  to 
mayor;  Mullan  v.  State,  114  Cal.  586,  discussing  validity  of  passage  of 
act  by  joint  resolution;  Harrison  v.  Roberts,  145  Cal.  180,  proposed 
amendment  to  San  Francisco  charter,  proposed  by  supervisors,  need  not 
be  presented  to  mayor  for  approval. 

Municipal  Charter  must  be  consistent  with  and  subject  to  constitu- 
tion and  general  laws,  p.  177. 

To  same  effect  in  Davies  v.  Los  Angeles,  86  Cal.  41,  further  holding 
act  for  opening  and  widening  of  streets  to  be  such  a  general  act;  and 
see  dissenting  opinion,  p.  57. 

Municipal  Charter  is  not  invalid  because  of  invalidity  of  some  of  its 
provisions,  p.  177. 

To  same  effect  in  People  v.McFadden,  81  Cal.  500,  15  Am.  St.  Rep.  75, 
refusing  to  determine  constitutionality  of  special  charter  provisions  when 
validity  as  a  whole  was  attacked;  People  v.  Toal,  85  Cal.  334,  335,  sus- 
taining (as  in  main  case)  charter  of  Los  Angeles,  and  Security  etc.  Co. 
V.  Hinton,  97  Cal.  217,  220,  construing  same  charter.  Cited,  also,  in  Peo- 
ple V.  Gunn,  85  Cal.  244,  discussing  proper  parties  m  quo  warranto 
against  municipal  corporations. 

79  Cal.  181-183.    ANGELL  ▼.  HOPKIKS. 

Misjoinder  of  Causes. — Error  in  overruling  demurrer  for,  is  not  re- 
versible when  substantial  rights  of  defendant  not  affected,  p.  182. 

To  same  effect  in  The  Victorian  No.  2,  26  Oreg.  197,  46  Am,  St.  Rep. 
617,  as  to  similar  ruling. 

Replevin — ^Valne. — Evidence  of  cost  is  admissible  on  question  of  value 
at  time  of  conversion,  p.  183. 

To  same  effect  in  Greenebaum  v.  Taylor,  102  Cal.  627,  in  action  for 
eonversiiMi;    Levjr  v.  Scott,  115  CaL  49,  admitting  evidence  of  costs  in 
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open  market.    Note  citations:    Jones  v.  Horn*  14  Am.  St.  Rep.  19,  on 
damages  in  trover. 

79  Gal.  185-186.    BEETS  ▼.  CHART. 

Record  on  Appeal  must  affirmatively  show  service  and  filing  of  notice 
of  appeal,  p.  186. 

Approved  in  Adams  v.  McPherson,  3  Idaho,  721,  following  rule. 

79  Gal.  187-188.    RODRIGUEZ  v.  LAMBERT. 

Appeal. — ^Findings  will  be  sustained  when  evidence  conflicting,  p.  188. 

See  note  t6  Savannah  ete.  Go.  v.  Flannagan,  14  Am.  St.  Rep.  188» 
on  review  of  evidence. 

79  Gal.  188-191.    HILL  ▼.  CITY  CAB  ETC.  CO. 

Judgment  is  Attackable  collaterally,  when  entered  on  imauthorined 
appearance,  although  not  void  on  face  when  facts  showing  invalidity 
are  admitted  or  allowed  to  be  proved,  p.  191. 

CSted  in  Bennett  v.  Wilson,  133  Gal.  384,  86  Am.  St  Rep.  211,  noted 
under  Hodgdon  v.  S.  P.  R.  R.  Go.,  75  Gal.  648. 

To  same  effect  in  People  v.  Harrison,  107  OaL  646,  where  snch  twetm 
were  admitted.  Note  citations:  Great  West  etc  Go.  v.  Mining  Go.,  IS 
Am.  St.  Rep.  220,  on  effect  of  unauthorised  aj^earanee;  McGowan  y. 
Lufborrow,  14  Id.  182,  on  collateral  attack. 

79  GaL  200-203.    L0RIN6  v.  STUART. 

Motion  for  Nonsuit  must  state  groimds  on  which  motion  made,  p.  201. 

To  same  effect  in  Daley  v.  Russ,  86  ObI.  117,  but  holding  rule  inap- 
plicable when  plaintiff's  case  is  entirely  incurable;  Bronzan  v.  Drobaj^ 
93  Gal.  650,  further  holding  no  other  grounds  discussable  on  apeaL 

Separate  Property  includes  that  purchased  by  wife  in  own  name  from 
earnings  when  living  apart  from  husband,  p.  202. 

To  same  effect  in  Jackson  v.  Torrence,  84  Gal.  530,  ruling  similarly 
as  to  oommunity  property  deeded  to  her  by  husband.  Note  dtationa: 
Bailey  v.  Gardner,  13  Am.  St.  Rep.  859,  on  wife's  earnings. 

79  Gal.  203.    FARLEY  v.  HOPKINS. 
Homestead. — ^Wif  e  may  declare  where  husband  has  not  done  so,  p.  20CL 

Gited  in  Richardson  v.  Woodward,  104  Fed.  877|  sustaining  dedam- 
tion  of  wife  as  head  of  family  under  Virginia  statutes. 

79  Gal.  211-213.    DASHAWAY  ASSOCIATION  v.  ROGSRa 

Vendee  may  recover  back  deposit  where  vendor  unabls  to  oonvvy 
title,  p.  213. 
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See  note  to  Easton  v.  Montgomery,  26  Am.  St.  Rep.  132,  on  general 
Eubject. 

79  GaL  215-218.    SPENCER  ▼.  LAWLER: 

Alimony. — Mandamus  denied  under  facts  to  compel  examination  into 
husband's  ability  to  pay,  after  adjudication  of  contempt  for  failure,  p. 
217. 

See  note  to  Ex  parte  Spencer,  17  Am.  St.  Rep.  272,  on  general  subject. 

79  Gal.  218-223.     BARTLETT  ▼.  ODD  FELLOWS  SAVINGS  BANK; 

12  Am.  St.  Rep.  139;    note,  142. 

Damages.— Complaint  sufficiently  avers,  when  stating  facts  consti- 
tuting legal  damage,  and  their  measure^  p.  223. 

To  same  effect  in  Bank  y.  Port  Townsend,  16  Wash.  459,  sustaining 
complaint  praying  for  definite  amount,  although  fact  of  damage  not  in 
terms  alleged. 

79  GaL  224-231.    COUSINS  ▼.  PARTRIDGE. 

Demand  Note  is  payable  immediately  without  denumd,  p.  228. 

To  same  effect  in  O'Neil  y.  Magner,  81  GaL  633,  15  Am.  St.  Rep.  89, 
holding  note  barred  imder  facts;  Jones  v.  Nicholl,  82  Gal.  33,  ruling 
similarly,  as  to  note  with  interest;  Gitizens'  Bank  v.  L.  A.  etc.  Go., 
131  GaL  191,  82  Am.  St.  Rep.  344,  holding  demand  for  interest  unneces- 
sary prerequisite  to  action  to  foreclose  trust  deed;  Werner  ▼.  Bank,  6 
S.  Dak.  155,  discussing  local  act  as  to  time  for  presenting  bills  of  ex- 
change. Note  citations:  Turner  ▼.  Mining  Go.,  17  Am.  St.  Rep.  170, 
and  Kraft  y.  Thomas,  18  Id.  347,  on  general  subject. 

Reopening  of  Case  for  further  eyidence  is  within  discretion  of  court, 
p.  228. 

To  same  effect  in  Glayey  y.  Lord,  87  GaL  419,  sustaining  such  order 
under  facts. 

79  GaL  232-233.    PEREIRA  y.  SMITH. 

Award  of  Damages  held  not  to  be  excessiye  under  eyidence,  p.  233. 

See  note  to  Sayannah  etc.  Go.  y.  Flannagan,  14  Am.  St.  Rep.  188,  on  re- 
yiew  of  eyidence. 

•Request  for  Findings  is  unnecessary  under  present  practice,  p.  233. 

To  same  effect  in  Wheatland  etc.  Go.  y.  Pirrie,  89  GaL  462,  sustaining 
refusal  to  pass  upon  such  request. 

79  OaL  234-239.    HANSCOM  y.  DRXTLLARD. 

Errors  in  Admitting  Eyidence  are  not  reyersible  where  appellant  not 
prejudiced,  p.  236. 
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See  note  to  Dillingham  ▼.  Russell,  16  Am.  St.  Rep.  763,  on  nonreversi- 
ble errors. 

Misrepresentation. — Failure  to  use  means  of  knowledge  is  no  de- 
fense when  caused  by  artifice  or  trick  of  other  party,  p.  237. 

ated  in  Strand  v.  Griffith,  97  Fed,  860,  holding  defendant  guilty  of 
fraud  as  to  representations  concerning  value  and  quality  of  goods  sold, 
under  facts  stated. 

Elements  of  misrepresentation  stated,  p.  238. 

Cited  in  Hoffman  v.  Kirby,  136  Oal.  28,  holding  complaint  sufficient. 

Errors  in  Instructions  are  not  reversible  where  charge  not  mislead- 
ing when  taken  together,  p.  238. 

See  notes  to  Harris  v.  Daugherty,  15  Am.  St.  Rep.  819,  and  Missouri 
etc  Co.  V.  Williams,  16  Id.  872,  on  general  subject. 

79  Oal.  239-246.    COUNTY  OF  YUBA  v.  CLOKS. 

Injunction  Will  not  Lie  to  prevent  sale  of  water  for  hydraulic  mining 
unless  to  be  so  carried  on  as  to  be  injurious,  p.  243. 

To  same  effect  in  United  States  v.  North  Bloomfleld  etc  Co.  81  Fed. 
Rep.  249,  but  enjoining  improper  hydraulic  mining  under  Debris  act, 
and  see  S.  C.  on  appeal,  88  Fed.  Rep.  672. 

Temporary  Injunction  granted  on  filing  complaint  should  be  dissolved 
on  filing  of  answer  denying  material  allegations,  p.  245. 

See  note  to  Indian  River  etc  Co.  v.  East  Coast  etc  Co.,  29  Am.  St.  Rep. 
277,  on  general  subject. 

79  Cal.  246-250.    IN  RE  CASTLE  DOME  ETC.  COMPANY. 

Notice  of  Appeal  is  ineffectual  unless  served  upon  adverse  party,  p. 
249. 

To  same  effect  in  Harper  v.  Hildreth,  99  Cal.  267,  holding  notice  not 
so  served  under  facts;  Vincent  v.  Collins,  122  Cal.  390,  ruling  similarly; 
Johnson  v.  Phenix  Ins.  Co.,  146  Cal.  576,  in  action  on  fire  policy  by 
o>vner,  policy  being  payable  to  mortgagee  who  was  made  co-defendant, 
where  judgment  went  to  plaintiff  for  full  amount  out  of  which  amount 
due  mortgagee  was  ordered  paid,  appeal  by  insurer,  upon  which  no  no- 
tice of  appeal  served  on  mortgagee,  must  be  dismissed. 

Motion  to  Dismiss  Appeal  may  be  made  after  hearing  on  appeal,  p. 
249. 

To  same  effect  in  Pacific  etc  Co.  v.  Fisher,  106  Cal.  229,  when  made  on 
ground  of  improper  service  of  notice;  Bullock  v.  Taylor,  112  Cal.  161, 
on  point  that  motion  may  be  made  by  party  not  served  with  notion. 
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70  Cal.  250-257.    BOYD  ▼.  DESMOND. 

Paper  is  "Filed"  if  actually  delivered  to  clerk  for  filing,  although  not 
so  endorsed,  p.  264. 

To  same  effect  in  Mills  v.  Dearborn,  82  Cal.  56,  but  ruling  aliter  when 
not  so  delivered.  Note  citations:  Beebe  v.  Morrell,  15  Am.  St.  Rep.  297, 
on  general  subject. 

79  Cal.  258-260.     MAHAN  ▼.  WOOD.    S.  C.  44  C^l.  462;  105  CaL  12. 

Law  of  Case  does  not  apply  to  retrial  where  questions  of  fact  in- 
volved, and  evidence  is  conflicting,  p.  259. 

To  same  effect  in  Robinson  v.  Thornton,  114  Cal.  277,  holding  erroneous 
an  instruction  that  former  opinion  was  binding  on  jury  on  facts  and 
law;  Franz  v.  Mendonca,  146  Cal.  643,  applying  rule  in  suit  to  enjoin  de- 
fendant from  obstructing  use  of  private  road;  dissenting  opinion  in 
Wright  V.  Water  Co.,  23  Nev.  48,  main  opinion  holding  general  rule  ap- 
plicable. Note  citations:  Gould  v.  Stemburg,  15  Am.  St.  Rep.  143,  on 
general  subject. 

Order  Granting  New  Trial  will  be  approved  when  evidence  conflicting, 
p.  260. 

See  note  to  Missouri  eta  Co.  v.  Platzer,  15  Am.  St.  Rep.  780,  on  re- 
view of  evidence. 

79  Cftl.  260-262.    LONG  v.  SAUFLEY.    S.  C.  89  Cal.  437. 

Contract. — ^Prevention  of  Performance  is  equivalent  to  performance 
so  far  as  rights  to  be  obtained  thereunder  are  concerned,  p.  262. 

CSted  in  Bamum  v.  Green,  13  Colo.  App.  260,  noted  under  Wolf  ▼. 
Marsh,  54  Cal.  228.    See  note,  16  Am.  St.  Rep.  792. 

79  Cal.  262-264.    SHAIN  v.  BELVIN. 

Cross-Complaints. — ^Answer  will  not  be  so  treated  unless  clearly  ap- 
pearing to  have  been  so  intended,  p.  263. 

Cited  to  same  effect  in  Goldman  v.  Bashore,  80  Cal.  149,  as  to  similar 
pleading;  Cohn  v.  Kelly,  132  Cal.  469,  noted  under  Doyle  v.  Franklin,  40 
Cal.  106. 

In  Action  on  Note  defendant  does  not  make  case  for  equitable  relief 
by  averring  want  of  consideration  and  praying  its  delivery  up  and 
cancellation,  p.  263. 

Approved  in  Ada  Co.  v.  Bullen  Bridge  Co.,  5  Idaho,  97,  196,  suit  to 
cancel  county  warrants  illegally  issued  not  maintainable  as  Revised 
Statutes,  section  4928,  relating  to  wager  of  claims  provides  adequate  legal 
remedy. 
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79  Cal.  265-266.  '  FAULKNER  ▼.  BENDY. 

Sendees  of  Expert  are  not  Chargeable  as  Costs  unless  he  is  appointed 
by  court,  p.  266. 

To  same  effect  in  Miller  y.  Ditch  Co.,  91  CaL  106,  rejecting  charge  of 
five  hundred  dollars  for  maps  introduced  where  expenditure  not  justi> 
fied  by  proof  offered;  Bathgate  v.  Irvine,  126  Cal.  149,  77  Am.  St.  Rep. 
170,  disallowing  certain  witness  fees  for  maps;  McDonald  v.  Burke,  2 
Idaho,  998,  35  Am.  St.  Rep.  278,  as  to  fees  of  expert;  and,  on  same  point. 
Board  v.  Lee,  3  Colo.  App.  180,  denying  right  of  court  to  allow  more  than 
statutory  witness  fees ;  and  Sanderson  v.  Sanderson,  52  N.  J.  Eq.  256,  as 
to  medical  expert  on  will  contest. 

79  CaL  266-268.    BATCHELDER  y.  BAKER.    S.  Q  see  Baker  y.  BridceU, 
102  Cal.  620,  622. 

Presumption  on  Appeal  is  that  appointment  of  guardian  ad  litem  was 
regular,  p.  268.  See  note  to  Randolf  y.  Town,  14  Am.  St.  Rep.  27I9  on 
general  subject. 

79  CaL  268-273.    AFFIERBACH  Y.  McGOVERN. 

Complaint  in  RepleYin  must  aver  ownership  or  right  of  possession  in 
plaintiff  when  action  commenced,  p.  270. 

To  same,  effect  in  Fredericks  v.  Tracy,  98  CaL  660,  holding  complaint 
insufficient  where  no  such  allegations  made;  and  Truman  y.  Young,  121 
Cal.  491,  ruling  similarly;  Williams  y.  Ashe,  111  Cal.  188  (cited  in  Irish 
Y.  Sunderhaus,  122  Cal.  310),  but  holding  complaint  sufficient  on  appeal 
when  not  demurred  to;  Holly  y.  Heiskell,  112  Cal.  175  (cited  in  Lettelier 
Y.  Mann,  79  Fed.  Rep.  82),  holding  complaint  insufficient;  Byxbee  y. 
Dewey,  128  Cal.  324,  but  not  discussed;  Braun  v.  Woollaoott,  129  CaL  109, 
discussing  complaint  by  co^partners  to  recover  on  bond  executed  to  firm; 
Harris  v.  Smith,  132  CaL  317,  sustaining  complaint;  Vanalstine  y. 
Whelan,  135  Cal.  233,  holding  complaint  insufficient;  Kimball  v.  Red- 
field,  33  Cr.  295,  holding  complaint  insufficient.  Note  citations:  Wilhite 
V.  Williams,  13  Am.  St.  Rep.  284,  on  general  subject. 

79  CaL  273-278.    VANDERSLICE  y.  MATTHEWS. 

Statute  of  Limitations  does  not  bar  amended  complaint  when  alleging 
same  cause  of  acti(Hi  and  original  filed  in  time,  p.  277. 

Cited  in  Nellis  y.  Pacific  Bank,  127  Cal.  168,  noted  under  Barber  y. 
Reynolds,  33  Cal.  501;  Frost  v.  Witter,  132  Cal.  427,  84  Am.  St.  Rep.  59, 
noted  under  Lorenzana  v.  Camarillo,  45  Cal.  125;  Henderson  v.  Chaires, 
35  Fla.  437,  construing  local  statute  as  to  commencement  of  new  action 
after  rcYersal,  and  death  of  defendant.  Note  citations:  Leatherman 
Y.  Times  Co.,  21  Am.  St.  Rep.  344,  on  general  subject. 


3805  Notes  on  California  Reports.  79  Cal.  278-303 

79  Cal.  278-283.    £DE  ▼.  COGSWELL. 

Street  Work— Extensions. — Section  19,  article  11,  did  not  apply  to 
contracts  made  before  its  enactment,  p.  281. 

To  same  effect  in  Ede  v.  Knight,  93  CaL  161,  citing  main  case  also  at 
page  166,  as  to  constitutionality  of  street  acts  of  1876  and  1878. 

70  Cal.  285-287.    TAYLOR  Y.  NORTH  STAR  GOLD  MINING  CO. 

Ultra  Vires.— Corporation  is  liable  for  money  borrowed  for  payment 
of  expenses  incidental  to  ultra  vires  act,  p.  287. 

To  same  effect  in  Bank  v.  Railway  Co.,  117  Cal.  343,  holding  stock- 
holders not  affected  by  illegality  of  contract  when  right  not  based  there- 
on; Holmes  etc.  Co.  y.  Metal  Co.,  127  N.  WY.  259,  24  Am.  St.  Rep.  452,  on 
point  that  corporation  can  sell  its  plant  for  stock  in  another  corporation. 
Note  citations:  Carson  etc.  Bank  y.  Elevator  Co.,  30  Am.  St.  Rep.  458, 
on  estoppel  to  plead  ultra  vires. 

79  CaL  288-297.    ROMAN  CATHOLIC  ARCHBISHOP  ▼.  SHIPMAN. 

Adverse  Possession  must  have  been  retained  under  claim  of  right  and 
in  hostility  to  legal  title,  p.  294. 

To  same  effect  in  Peter  v.  Stephens,  11  Mont.  121,  28  Am,  St.  Rep. 
460,  holding  term  not  to  include  mere  trespass. 

79  Cal.  297-300.    WITHERS  v.  JACKS;  12  Am.  St.  Rep.  143. 

Reversal  upon  Appeal  of  foreclosure  decree  because  of  defective  find- 
ings as  to  priority  of  mortgages  will  not  affect  sale,  p.  300. 

See  note  to  Parker  v.  Courtnay,  26  Am.  St.  Rep.  362,  on  general  sub- 
ject. 

Action  to  Quiet  Title  embraces  every  description  of  claim  whereby 
plaintiff  may  be  deprived  of  property,  or  its  title  clouded  or  value  de- 
predated, p.  300. 

To  same  effect  in  Clark  v.  Darlington,  7  S.  Dak.  151,  68  Am,  St.  Rep. 
837,  as  to  claim  under  tax  deed.  Note  citations:  Lewis  v.  Lichty,  28 
Am.  St.  Rep.  33,  on  cloud  on  title. 

79  CaL  301-303.    MITCHELL  v.  HAWLEY. 

Injunction  Bond.— Counsel  Fees  are  not  recoverable  In  action  in  state 
court,  although  bond  given  in  federal  court,  p.  302. 

To  same  effect  in  Mulvane  v.  Tullock,  58  Kan.  634,  although  such  dam- 
ages not  recoverable  if  suit  brought  on  bond  in  federal  court;  dissenting 
opinion  in  Tullock  v.  Mulvane,  184  U.  S.  516,  majority  holding  bond  given 
pursuant  to  federal  law  is  to  be  construed  according  to  federal  and  state 
law. 
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in  case  generally,  p.  303. 
Injunction  Bond. — Counsel  Fees  are  not  allowable  for  services  rendered 

To  same  effect  in  Lambert  v.  Haskell,  80  Cal.  625,  restricting  such  fees 
to  services  rendered  in  dissolution  of  injunction;  San  Diego  etc.  Co.  v. 
Steamship  Co.,  101  Cal.  221,  denying  fees  where  no  motion  made  to  dis- 
solve preliminary  injunction,  and  no  dissolution  had  until  final  judgment; 
and  see  Cobum  v.  Townsend,  103  Cal.  236,  applying  rule  to  condemnation 
proceedings;  Curtiss  v.  Bachman,  110  Cal.  438,  42  Am.  St.  Rep.  113,  deny- 
ing fees  for  services  prior  to  issuance  of  injunction ;  Black  v.  Hilliker,  130 
Cal.  193,  noted  under  Bustamente  v.  Stewart,  66  Gal.  116;  Trester  v. 
Pike,  60  Neb.  514,  denying  fees  accordingly. 

General  Citation. — ^Elliott  v.  Missouri  etc  Ry.  Co.,  77  Mo.  App.  6G2. 

79  Cal.  304-312.    IN  RE  BAUER. 

Marital  Property. — Property  acquired  partly  with  separate  and  partly 
with  community  funds  becomes  separate  and  community  property  re- 
spectively proportionately,  p.  309. 

To  same  effect  in  Heney  v.  Pesoli,  109  Cal.  60,  when  deed  taken  in 
name  of  wife  after  amendment  of  1889.  Note  citations:  Dixon  v. 
Sanderson,  13  Am.  St.  Rep.  805,  and  Floumoy  v.  Floumoy,  21  Id.  44,  on 
general  subject. 

Separate  Property  includes  property  purchased  with  separate  funds 
acquired  before  marriage,  p.  310. 

To  same  effect  in  Estate  v.  Boody,  119  Cal.  405,  as  to  pre-emption 
claim  initiated  before  marriage,  but  not  consummated  until  thereafter. 
See,  also,  notes  dted  above. 

Privileged  Communications — Attorney. — Communications  as  to  com- 
mon agent  of  several  parties  are  not  privileged  as  between  such  parties, 
p.  312. 

To  same  effect  in  Murphy  v.  Waterhouse,  113  Cal.  470,  64  Am.  St.  Rep. 
366,  and  Haley  v.  Bank,  21  Nev.  139,  as  to  transactions  between  parties 
in  attorney's  presence;  Ruiz  v.  Dow,  113  Cal.  498,  as  to  communications 
between  husband  and  attorney  in  presence  of  wife  concerning  deed  be- 
tween them;  Harris  v.  Harris,  136  Cal.  385,  admitting  certain  evidence; 
Livingston  v.  Wagner,  23  Nev.  58,  as  to  communications  to  common  at- 
torney for  all  parties;  Minard  v.  Stillman,  31  Oreg.  167,  65  Am.  St.  Rep. 
817,  applying  rule  in  action  by  one  client  against  common  attorney. 
Note  citations :  O'Brien  v.  Spalding,  66  Am.  St.  Rep.  224,  225,  on  general 
subject. 

79  Cal.  313-317.    IN  RE  KOHLER. 

Undue  Influence  as  to  Wills  is  governed  by  same  rules  as  to  undue  in* 
iluence  in  contracts,  p.  316. 
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CSted  in  Estate  of  Benton,  131  Cal.  477,  as  to  fraud  and  holding  fraud 
not  established;  Penn  etc.  Oo.  y.  Union  Trust  Co.,  83  Fed.  Rep.  896,  hold- 
ing such  influence  not  shown  under  facts  as  to  obtaining  assignment  of 
life  insurance  policy.  Note  citations:  Wadding^on  v.  Buzby,  14  Am.  St. 
Rep.  711,  on  general  subject. 

Appeal. — ^Verdict  will  be  affirmed  when  evidence  conflicting,  p.  317. 

See  note  to  Savannah  etc.  Co.  v.  Flannagan,  14  Am.  St.  Rep.  188,  on 
review  of  evidence. 

79  Cal.  317-322.    LOVELAND  ▼.  GARDNER. 

Fences. — ^Negligence  may  be  predicated  of  construction  of  in  improper 
manner,  to  injury  of  animals,  p.  320. 

To  same  effect  in  Brown  v.  Cooper,  10  Tex.  Civ.  App.  514,  holding  such 
negligence  shown  by  facts;  and  Foster  v.  Swope,  41  Mo.  App.  144,  ruling 
similarly  and  construing  local  fence  law;  Winkler  v.  Carolina  etc.  Co.,  126 
N.  C.  372,  78  Am.  St.  Rep.  664,  holding  railway  company  liable  for  injury 
to  stock,  under  facts  stated;  Kuhnert  v.  Angell,  10  N.  Dak.  63,  but  hold- 
ing owner  not  liable  for  negligence  of  subagent  in  construction  of  the 
fence.  Note  citations:  Mclntire  v.  Roberts,  14  Am.  St.  Rep.  436,  on 
negligence;  Lowe  v.  Guard,  54  Am.  St.  Rep.  514,  on  general  subject. 

Instructions  bind  jury  whether  correct  or  not,  p.  32i. 
To  same  effect  in  Murray  v.  Heinze,  17  Mont.  364,  vacating  verdict  in 
disregard  thereof. 

New  Trial  was  ordered  on  remand  for  excessive  verdict  unless  plain- 
tiff should  consent  to  waiver  of  part,  p.  322. 

Cited  in  support  of  general  rule  in  Davis  v.  S.  P.  Co.,  98  CaL  18. 

TO  Cal.  323-332.  JENNINGS  v.  BANK  OF  CALIFORNIA;  12  Am.  St. 
Rep.  145. 

Lien  on  Stock  may  be  created  in  favor  of  corporation  by  its  contract 
with  stockholder  on  loan  to  him,  although  possession  not  transferred, 
p.  325. 

To  same  effect  in  Ranch  etc.  Co.  v.  Herberger,  82  Cal.  603,  but  holding 
no  such  lien  shown  under  facts  for  balance  of  subscription;  National 
Bank  v.  Bank,  97  Iowa,  210,  holding  lien  created  by  by-law  (but  see 
Loan  etc.  Co.  v.  Bank,  Id.  675,  holding  lien  waived) ;  Bank  v.  Kerdolff, 
75  Mo.  App.  301,  303,  holding  assignee  bound  by  such  lien;  Bronson  etc. 
Co.  V.  Rheubottom,  122  Mich.  611,  but  holding  innocent  purchaser  not 
affected  thereby;  Costello  v.  Brewing  Co.,  69  N.  H.  409,  sustaining  by- 
law as  to  such  lien;  Stafford  v.  Banking  Co.,  61  Ohio  St.  168,  76  Am.  St. 
Rep.  373,  sustaining  lien  as  against  one  who  does  not  transfer  stock  on 
books  until  after  loan,  though  having  received  it  before.  Note  citations: 
Bank  v.  Durfee,  40  Am.  St.  Rep.  405,  on  general  subject;  Bloede  Co.  v. 
Bloede,  57  Id.  391,  395,  on  stock  transfers. 
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Transfer  of  Stock  may  by  special  contract  be  conditioned  on  payment 
of  all  indebtedness  to  corporation  by  stockholder,  p.  325. 

To  same  effect  in  Ralston  v.  Bank,  112  Cal.  214,  holding  no  conversion 
shown  by  such  refusal  to  transfer.  Note  citations  to  above  note:  Wilson 
▼.  Railway  Co.,  32  Am.  St.  Rep.  640,  Lund  ▼.  Mill  Co.,  36  Id.  626,  on  stock 
transfers. 

Powers  of  Corporate  Officers  are  presumed  to  extend  to  all  acts  usual 
and  incidental  to  its  ordinary  business,  p.  328. 

To  same  effect  in  Greig  y.  Riordan,  90  CaL  322,  sustaining  assignment 
by  general  managing  agent  of  chose  in  action  for  collection. 

79  Cal.  332-335.    CRAMER  ▼.  TITTLE.    Cited  erroneously  in  State  ▼. 
Root,  6  N.  Dak.  506,  57  Am.  St.  Rep.  582,  on  disbarment. 

79  Cal.  336-340.    PSTRE  y.  PETRE. 

Permanent  Alimony  is  not  grantable  when  divorce  denied  miless  pro- 
ceedings had  under  section  136  of  Civil  Code,  p.  338. 

Cited  in  McMuUin  v.  McMullin,  123  CaL  655,  noted  under  Hagle  t. 
Hagle,  74  Cal.  608.  Distinguished  in  Benton  v.  Benton,  122  Cal.  397, 
granting  such  allowance  in  case  of  extreme  cruelty  causing  desertion. 
Note  citations:     See  below. 

Divorce — Counsel  Fee. — ^Amount  is  within  court's  judgment  without 
production  of  evidence,  p.  339. 

To  same  effect  in  McCloekey  v.  McQoskey,  68  Mo.  App.  202,  sustain- 
ing allowance  made.  Note  citations:  Ex  parte  Spencer,  17  Am.  St.  Rep. 
271,  on  alimony;  Eineheloe  v.  Meniman,  26  Id.  62,  on  counsel  fees. 

79  Cal.  340-341.  PACIFIC  ROLLING  MILL  GO.  Y.  TELEGRAPH  HILL 
CO. 

Order  Granting  New  Trial  for  insuffidency  of  evidence  will  be  affirmed 
unless  discretion  abused  therein,  p.  341. 

Approved  in  Brossard  v.  Morgan,  6  Idaho,  482,  following  rule.  See  note 
13  Am.  St.  Rep.  488. 

79  Cal.  347-350.    CARDWELL  y.  COUNTY  OF  SACRAMENTO. 

Navigable  Streams  are  those  navigable  during  ordinary  stages  of 
water,  p.  349. 

See  note  to  St.  Louis  etc  Co.  v.  Ramsey,  22  Am.  St.  Rep.  201,  on  gen- 
eral subject. 

79  Cal.  351-365.  CENTRAL  IRRIGATION  DISTRICT  Y.  DE  LAPPS. 
S.  C.  see  IN  RE  CENTRAL  ETC.  DIST.,  117  CaL  387,  388,  396,  dis- 
cussing its  effect  as  res  judicata. 
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Irrigation  Districts. — ^Wright  Law  (Stats.  1887,  p.  29)  is  constitution- 
al, p.  353. 

See  Crall  v.  Poso  etc.  Dist.,  87  Cal.  145,  In  re  Madera  etc.  Dist.,  92  Cal. 
307,  27  Am.  St.  Rep.  Ill,  Woodward  v.  Sanitary  District,  99  C^l.  562,  In 
re  Central  etc.  Dist.,  117  Cal.  389,  Board  v.  Collins,  46  Neb.  417,  423,  Fall- 
brook  etc.  District  v.  Bradley,  164  U.  S.  159,  and  S.  C.  68  Fed.  Rep.  956, 
dted  under  Turlock  etc  Dist.  v.  Williams,  76  Cal.  360.  Cited  in  Herring 
V.  Irrigation  Dist.,  95  Fed.  715,  noted  under  Irrigation  Dist.  ▼.  Williams, 
76  Cal.  360;  People  v.  Brown's  Valley  Irr.  Dist.,  119  Fed.  538,  question 
of  constitutionality  of  California  Wright  Act  Is  not  federal  question. 

Seclamation  Districts  are  public  corporations,  p.  353. 

To  same  effect  in  People  y.  Selma  etc.  Dist.,  98  Cal.  208,  discussing 
power  of  dissolution.  Cited  in  Merchants'  Bank  y.  Escondido  Irr.  Dist., 
144  Cal.  334,  discussing  corporate  nature  of  irrigation  district;  Tulare 
Irr.  Dist.  v.  Shepard,  185  U.  S.  13,  upholding  liability  of  California  ir- 
rigation district  on  its  bonds.  Distinguished  in  Belknap  Say.  Bank  y. 
Lamar  L.  etc.  Co.,  28  Colo.  339,  Colorado  Canal  Company  formed  to  ir- 
rigate its  own  and  lands  of  grantees,  not  being  quasi  public  corporation, 
court  cannot  appoint  receiyer  for  It  and  make  his  certificates  prior  to 
prior  mortgage. 

Irrigation  Districts — ^Boundaries. — ^Description  in  petition  is  sufficient 
if  in  form  sufficient  for  deed  of  same  property,  p.  355. 

To  same  effect  in  In  re  Madera  etc.  Dist.,  92  CaL  330,  27  Am.  St.  Rep. 
130,  sustaining  description,  and  cited  further  under  other  syllabi. 
German  etc.  Soc.  y.  Ramish,  138  Cal.  134,  applying  rule  in  street  assess- 
ment proceedings. 

Parol  Byidence  is  admissible  to  explain  and  locate  calls  in  description, 
p.  356.  See  note  to  Palmer  y.  Farrell,  15  Am.  St.  Rep.  714,  on  general 
subject. 

Recording  of  Unnicipal  Ordinance  is  not  essential  to  its  yalidity,  p. 
358. 

To  same  effect  in  San  Luis  Obispo  y.  White,  91  Cal.  436,  on  point  that 
tax  election  proclamation  is  not  inyalidated  because  not  properly  au- 
thenticated. 

Description.— -Calls  for  courses  and  distances  are  controlled  by  monu- 
ments, p.  355. 

CSted  in  Miller  y.  Grunsky,  141  GaL  456,  noted  under  Colton  y.  Seayey, 
22  Cal.  496. 

Recording  of  Municipal  Ordinance  is  not  essential  to  its  yalidity,  p. 
358. 
Cited  in  Allen  y.  City,  107  Iowa,  97,  construing  local  statutes. 

Irrigation  Districts. — ^Errors  in  proceedings  do  not  yitiate  when  un- 
important, p.  359. 

Notes  Cal.  Rep. — ^239. 
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See  note  to  Gulf  etc.  Ck>.  v.  James,  16  Am.  St.  Rep.  753,  on  insignificant 
errors. 

Irrigation  Bonds  may  be  made  severally  payable  in  installments,  p. 
363. 

To  same  effect*  in  In  re  Madera  etc.  Dist.,  92  Cal.  339,  27  Am.  St.  Rep. 
138,  discussing  validity  of  order  for  issuance  of  bonds,  and  cited  further 
under  other  syllabi. 

79  Cal.  365-376.    BAKER  v.  DUCKER. 

Parties — ^Plaintiffs. — ^When  having  common  interest  and  parties  an 
numerous,  some  may  sue  for  benefit  of  all,  p.  372. 

To  same  effect  in  Wheelock  v.  Church,  119  CaL  482,  as  to  action  by 
part  of  church  members  on  division  of  church. 

Corporate  Records. — Constitution  and  by-laws  of  church  are  binding 
when  written  in  record  book  by  minister  and  acted  upon  as  valid,  p. 
373. 

See  note  to  Ten  Eyck  v.  Railroad  Co.,  16  Am.  St.  Rep.  640,  on  general 

subject. 

Church  Association. — ^Majority  of  members  caimot  divert  its  property 
to  use  of  different  church  organization,  p.  374. 

To  same  effect  in  Wheelock  v.  Church,  119  CaL  487;  also,  cited  supra; 
Smith  V.  Pedigo,  146  Ind.  391,  awarding  property  to  minority  when  fol- 
lowing original  faith  and  objects;  Los  Angeles  etc.  Band  v.  Spiers,  126 
Cal.  545,  discussing  attack  on  de  facto  religious  corporation;  Horsman  v. 
Allen,  129  Cal.  136,  discussing  rights  of  majority  and  minority  factions 
in  church  schism;  and  cf.  Gemeinde  v.  Keil,  61  Kan.  79.  Note  cita- 
tions: Connelly  v.  Association,  18  Am.  St.  Rep.  302,  on  redress  in  law 
courts  against  acts  of  lodges;  Avery  v.  Baker,  20  Id.  674,  on  religious 
societies. 

79  Cal.  375-381.  COUNTY  OF  YOLO  v.  BARNEY;  12  Am.  St.  Rep.  152. 

Adverse  Possession  may  be  established  of  municipal  lands  imless  dedi- 
cated to  public  use,  p.  378. 

To  same  effect  in  San  Francisco  v.  Straut,  84  Cal.  125  (cited  in  Pacific 
etc.  Co.  V.  Ellert,  64  Fed.  Rep.  434),  allowing  such  possession  as  to 
interest  of  San  Francisco  in  beach  and  water  lots,  and  Ames  v.  San  Diego, 
101  Cal.  394,  ruling  similarly  as  to  pueblo  lands  not  held  for  specific  pub- 
lic use;  Board  v.  Martin,  92  Cal.  218,  denying  it  as  to  schoolhouse  site 
reserved  under  Van  Ness  ordinance;  McClellan  v.  Town,  49  W.  Va.  678, 
quoting  note  76  Am.  St.  Rep.  474;  Proctor  v.  San  Francisco,  100  Fed. 
351,  noted  under  Hoadley  v.  San  Francisco,  50  Cal.  265;  note  to  Schneider 
V.  Hutchinson,  76  Am.  St.  Rep.  487-494.  Note  citations:  Mount  Hope 
Cemetery  v.  Boston,  36  Am.  St.  Rep.  536,  on  municipal  property. 
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Dedication  to  Public  Use  is  shown  by  assent  of  owner,  and  use  by 
public,  p.  381. 

See  note  to  Board  v.  Seal,  14  Am.  St.  Rep.  549;  Mason  v.  Sioux  Falls,  39 
Id.  811,  and  Chicago  v.  Ward,  61  Id.  202,  on  general  subject;  Crocker  v. 
Collins,  34  Id.  757,  on  extinguishment  of  highways. 

79  Cal.  382-388.  IN  RE  CARPENTER;  S.  C.  ESTATE  OF  CARPEN- 
TER, 94  Cal.  406,  409,  127  Cal.  582. 

WiUs— Sanity  of  Testator. — Question  whether  witness  was  "intimate 
acquaintance"  is  addressed  to  discretion  of  court,  p.  386. 

To  same  effect  in  Wheelock  ▼.  Godfrey,  100  Cal.  584,  holding  witness 
competent  imder  facts. 

79  CaL  388-402.    KAHN  y.  BOARD  OF  SUPERVISORS. 

Street  Opening — ^Petition. — Sufficiency  of  signatures  is  not  conclusiye- 
ly  determined  by  decision  of  mayor,  or  of  county  court,  pp.  396,  400. 

To  same  effect  in  In  re  Madera  etc  Dist.,  92  Cal.  334,  27  Am.  St.  Rep. 
134,  as  to  proper  execution  of  petition  for  formation  of  irrigation  dis- 
trict. Distinguished  in  Spaulding  y.  Association,  87  Cal.  41,  42,  46,  hold- 
ing action  of  superrisors  oondusive  in  proceedings  under  Stats.  187 1-2, 
p.  805. 

Municipal  Bonds  are  void  when  proceedings  improper,  and  not  issued 
according  to  law,  p.  402. 

See  note  to  Ruohs  v.  Athens,  30  Am.  St.  Rep.  862,  and  Jones  ▼.  Camden, 
61  Id.  840,  on  general  subject. 

79  Cal.  402-404.    FENTON  ▼.  ALSIP. 

Vendee  may  recover  back  purchase  money  without  reconveyance  when 
deed  not  convey  property  purchased,  p.  403. 

See  note  to  Easton  v.  Montgcmiery,  25  Am.  St.  Rep.  132,  on  general 
subject. 

79  Oa.  404-409.     SHARP  y.  HOFFMAN. 

Diversion  of  Water. — ^Plaintiff  must  show  right  to  use  waters,  inter- 
ference therewith  and  consequent  damage,  p.  406. 

To  same  effect  in  Hewitt  v.  Story,  64  Fed.  Rep.  520,  denying  rraovery 
under  facts.  Note  citations:  Alta  etc.  Co.  v.  Hancock,  20  Am.  St.  Rep.. 
226,  on  genera]  subject. 

Order  Granting  New  Trial  because  verdict  contrary  to  weight  of  evi- 
dence is  reversible  only  for  abuse  of  discretion  therein,  p.  407. 

See  note  to  Chapman  v.  City  Council,  13  Am.  St.  Rep.  685,  on  appellate; 
proceedings. 
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Cross-ezamination  may  be  had  as  to  any  matter  direecly  or  indirect- 
ly bearing  on  any  part  of  direct  examination,  p.  408. 

To  samo  effect  in  People  y.  Ebanks,  117  Cal.  665,  sustaining  cross- 
examination  of  defendant  testifying  in  own  behalf;  Estate  of  Kasson,  127 
Cal.  500,  noted  under  People  v.  Benson,  52  Cal.  380.  Note  citations: 
Hitchcock  v.  Moore,  14  Am.  St.  R»p.  480,  on  general  subject. 

79  Cal.  409-411.    DREYFUSS  ▼.  GILES. 

Mortgage  Claim  need  not  be  presented  where  all  recourse  against  re- 
mainder of  estate  is  expressly  waived,  p.  410. 

To  same  effect  in  Anglo-Nevada  etc.  Corp  ▼.  Nadeau,  90  CaL  397, 
sustaining  action  of  foreclosure  without  such  presentation. 

79  Gal.  411-414.    SHARP  ▼.  BLANKENSHIP. 

Declarations  of  Grantor  at  and  before  sale  are  admissible  against 
grantee  as  to  location  of  disputed  boundary  line,  p.  413. 

To  same  effect  in  Williams  v.  Harter,  121  CaL  52,  admitting  certain 
evidence.  Note  citations:  Taylor  v.  Glenn,  13  Am.  St.  Rep.  728,  on 
boundaries. 

Instructions  may  be  refused  when  already  given  in  substance,  p.  414. 
See  note  to  Smith  v.  Irwin,  14  Am.  St.  Rep.  703,  on  general  subject. 

79  Cal.  415-419.    PEOPLE  ▼.  BOWERS. 

Misconduct. — ^Remarks  of  Counsel  when  improper  are  reversible  error, 
p.  417. 

To  same  effect  in  People  v.  Hamberg,  84  Cal.  474;  People  v.  Devine, 
95  Cal.  231,  and  People  v.  Wells,  100  Cal.  463,  cited  under  People  v.  Lee 
Chuck,  78  Cal.  327.  Cited  in  People  v.  Valliere,  127  Cal.  66,  reversing 
judgment  accordingly;  People  ▼.  Deibert,  138  Cal.  471,  noted  under  People 
V.  Lee  Chuck,  78  Cal.  327. 

79  Cal.  420-428.    CURDY  v.  BERTON;  12  Am.  St.  Rep.  157. 

Constmctive  Trust  will  be  imposed  on  legatee  in  will  in  trust  not 
defined,  who  accepts  verbal  purposes  thereof  afterward  communicated, 
p.  423. 

Cited  in  Randsdell  v.  Moore,  153  Ind.  419,  noted  under  Brison  v. 
Brison,  75  CaL  525;  Ludington  v.  Patton,  111  Wis.  257,  establishing 
trust  in  favor  of  widow  as  against  executors  and  trustee  under  hus- 
band's will.    See  note  24  Am.  St.  Rep.  257. 

79  Cal.  428-433.    PEOPLE  v.  STEPHENS. 

Once  in  Jeopardy. — Acquittal  on  charge  of  libel  in  publication  of  one 
part  of  article  is  bar  to  prosecution  for  publication  of  another  part, 
p.  429. 
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To  same  effect  in  People  ▼.  Willard,  02  Cal.  488,  applying  rule  to 
suGoessive  charges  of  receiving  parts  of  stolen  goods;  People  v.  Defoor, 
100  GaL  155,  156,  on  point  that  conviction  for  assault  is  bar  to  prosecu- 
tion for  mayhem  during  course  thereof;  People  v.  McDaniels,  137  Gal. 
106,  noted  under  People  v.  Hunckeler,  48  Gal.  331.  Distinguished  in 
United  States  v.  Howell,  65  Fed.  Rep.  407,  discussing  validity  of  indict- 
ment for  having  counterfeit  money  split  into  several  counts. 

70  C^L  430-441.    OAKLAIVD  PAVING  CO.  v.  BAOOS. 

Appeal. — Judgments  for  appellant  will  be  awarded  where  insuffi- 
ciency of  findings  is  admitted,  and  result  not  changeable  by  retrial, 
p.  441. 

To  same  effect  in  Fox  v.  Mining  Go.,  122  Oal.  222,  disoussing  right 
of  appellate  court  to  modify  judgment. 

70  GaL  443-440.    CASTRO  v.  BARRY. 

Action  to  Quiet  Title.— Plaintiff  need  not  flnt  establish  right  by 
action  at  law,  p.  446. 

To  same  effect  in  Doe  v.  Waterloo  etc.  Go.,  43  Fed.  Rep.  222,  sustain- 
ing such  action  under  section  2326  U.  S.  Revised  Statutes;  Southern 
Pacific  etc.  Go.  v.  Stanley,  40  Fed.  Rep.  265,  on  point  that  plaintiff 
need  not  show  possession,  and  holding  federal  court  bound  by  state 
decisions.  Approved  in  Montana  Ore  etc  Go.  v.  Boston  etc.  Min.  Go., 
27  Mont.  305,  300,  where  complaint  joined  cause  of  action  for  trespass 
to  mine  with  statutory  action  to  quiet  title,  dismissal  of  first  was  n9 
abatement  of  second. 

Action  to  Quiet  Title  cannot  be  maintained  against  owner  of  legal 
title  by  one  having  mere  equity,  p.  448. 

Gited  in  !Elelds  v.  Gobbey,  22  Utah,  410,  as  to  action  by  mortga- 
gee. 

Action  to  Quiet  Title. — Gomplaint  was  held  sufficient,  p.  447. 

To  same  effect  in  Riverside  etc.  Go.  v.  Jensen,  108  Gal.  147,  sustaining 
similar  complaint.  Gited  in  Watson  v.  Glover,  21  Wash.  681,  ruling 
similarly  under  local  statute;  Galifomia  etc.  Go.  v.  Miller,  06  Fed.  10,  20, 
sustaining  complaint ;  Peterson  v.  Gibbs,  147  Gal.  5,  and  Hart  v.  Ghurch, 
126  Gal.  474,  both  arguendo. 

Description  in  Deed. — Gourses  and  distances  yield  to  visible  bound- 
aries, p.  448. 

To  same  effect  in  Hoffman  ▼.  Beecher,  12  Mont.  502,  as  to  description 
of  mining  claim  in  statement  of  adverse  claim;  Miller  v.  Grunsky,  141 
Gal.  456,  noted  under  Golton  v.  Seavey,  22  Gal.  406.  Note  citations: 
Johnson  v.  Archibald,  22  Am.  St.  Rep.  34,  on  general  subject. 
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79  Cal.  449  459.    SPAULDINO  ▼.  BRADLEY. 

Insufficiency  of  Evidence  to  justify  particular  finding  is  not  material 
when  such  finding  is  unnecessary  to  support  judgment,  p.  451. 

To  same  effect  in  Kellerman  v.  Maier,  116  Gal.  422,  where  remaining 
findings  were  not  objected  to. 

Finding. — Conclusion  of  Law  includes  finding  that  superrisors  had 
no  jurisdiction  to  order  certain  street  work,  p.  451. 

To  same  effect  in  Spaulding  v.  Wesson,  84  CaL  142,  distinguishing 
main  case  on  facts. 

Street  Assessment  cannot  be  levied  for  work  done  on  alleged  street 
never  dedicated  to  public  use,  p.  454. 

To  same  effect  in  Spaulding  v.  Wesson,  116  Cal.  444,  as  to  same 
assessment;  Pacific  etc.  Co.  v.  Ellert,  64  Fed.  Rep.  429,  but  holding 
dedication  shown  by  statutes. 

Dedication  of  Street. — Essentials  are  owner's  intent  to  dedicate  and 
acceptance  by  public,  p.  454.  See  note  to  Board  v.  Seal,  14  Am.  St.  Rep. 
560,  on  general  subject. 

Quitclaim  Deed  conveys  absolute  title  if  grantor  has  it,  p.  456. 

See  note  to  Garrett  v.  Christopher,  15  Am.  St.  Rep.  852,  on  general 

subject. 

79  Cal.  460-463.     STONE  v.  McCANN. 

When  report  of  homestead  appraisers  is  filed,  time  should  be  fixed  for 
hearing  and  notice  thereof  given  to  claimant,  p.  462. 

Denied  in  Lean  v.  Givens,  146  OaL  744,  holding  no  notice  neoesaary 
when  appraisers  report  property  cannot  be  divided. 

Appraisement  of  Homestead. — ^Pleadings  are  unnecessary  on  part 
of  claimant,  p.  462. 

Cited  in  Demartin  v.  Demartin,  85  Cal.  74,  on  point  that  burden  is  on 
execution  creditor  to  prove  existence  of  excess.  Note  citations:  Sanders 
V.  Russell,  21  Am.  St.  Rep.  30,  on  general  subject. 

Mandamus  will  not  lie  to  review  discretionary  continuance  of  hearing 
as  to  appraisement  of  homestead,  p.  462. 

Cited  in  Ex  parte  Scudder  etc.  C6.,  120  Ala.  437,  as  to  continuance  of 
trial. 

79  Cal.  463-467.    BANK  OF  BRITISH  NORTH  AMERICA  ▼.  CAHN. 

Banking  Corporation  cannot  sue  here  if  having  failed  to  publish 
statement  under  Stats.  1875-6,  p.  729,  p.  465. 

To  same  effect  in  Bank  v.  Alaska  etc.  Co.,  97  Cal.  36,  further  holding 
form  of  statement  insufficient;  Bank  v.  Barling,  44  Fed.  Rep.  641,  but 
holding  rule  inapplicable  to  suit  in  federal  court. 
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Statutes. — Repeal  by  implication  is  not  favored,  p.  465. 

CSted  in  Hilton  v.  Curry,  124  CaL  88,  holding  prior  act  not  repealed. 

79  Cal.  468-472.    TAYLOR  ▼.  OPPERMAN. 

Quitclaim  Deed  will  pass  all  grantor's  title,  p.  470. 

See  note  to  Garrett  ▼.  Christopher,  15  Am.  8t.  Rep.  852,  on  general 
subject. 

Marital  Property. — Conveyance  from  husband  to  wife  of  his  separate 
or  of  community  property  becomes  her  separate  property,  p.  470. 

To  same  effect  in  Floumoy  v.  Floumoy,  86  Cal.  293,  21  Am.  8t.  Rep. 
42,  on  point  that  husband  obtains  no  interest  in  land  purchased  by  wife 
with  funds  in  part  borrowed  from  him,  where  intent  was  to  make 
property  hers;  Thorpe  v.  Sampson,  84  Fed.  Rep.  65,  as  to  property  pur- 
chased with  proceeds  of  lot  so  derived;  and  in  Carter  v.  McQuade,  83 
Cal.  278,  Ions  v.  Harbison,  112  Cal.  266,  and  Tillaux  v.  Tillaux,  115 
Cal.  671;  cited  under  Burkett  v.  Burkett,  78  Cal.  310;  Butler  v.  Gosling, 
130  Cal.  426,  further  denying  husband's  right  of  control  after  such 
conveyance;  Hamilton  v.  Hubbard,  134  Cal.  606,  noted  under  Burkett 
V.  Burkett,  78  Cal.  310;  and  Alferitz  v.  Arrivillaga,  143  Cal.  649.  Note 
citations:  O'Connell  v.  Taney,  25  Am.  St.  Rep.  279,  on  conveyances 
between  spouses. 

79  Cal.  475-476.     HOFFMANN  ▼.  SUPERIOR  COURT. 

Certiorari. — Record  cannot  be  impeached  by  affidavits,  p.  476. 

Cited  in  Borchard  v.  Supervisors,  144  CaL  14,  noted  imder  Roe  Y. 
Superior  Court,  60  Cal.  93. 

79  Cal.  477-489.    LORD  ▼.  DUNSTER. 

Election  Contests. — Appeal  from  judgment  lies  to  Supreme  Court, 
p.  483. 

To  same  effect  in  Morton  v.  Broderick,  118  Cal.  483,  484,  as  to  judg- 
ment removing  supervisors  for  failure  to  fix  wate  rates;  citing  main 
case  also  on  point  that  contemporaneous  exposition  fixes  construction 
of  statute. 

Supreme  Court. — ^Jurisdiction  may  be  established  by  contemporaneous 
construction  of  statutes,  p.  484. 

Cited  in  State  v.  District  Court,  24  Mont.  558,  discussing  jurisdiction 
of  local  courts. 

Election  Contest. — Continuance  should  be  granted  when  public  in- 
terests so  require,  p.  487. 

To  same  effect  in  Falltrick  v.  Sullivan,  119  Cal.  616,  sustaining  con- 
tinuance by  court  of  own  motion  by  reason  of  its  prior  engagement. 
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Election  Contest  is  matter  of  public  concern,  and  default  Judgment 
cannot  be  taken,  p.  488. 

To  same  effect  in  Lay  v.  Parsons,  104  Gal.  664,  discussing  general 
nature  of  practice  therein,  but  holding  bill  of  exceptions  necessary  as 
in  civil  actions;  commissioner's  opinion  in  People  y.  Rodgers,  118  GaL 
400,  discussing  effect  of  judgment  on  issue  of  eligibility  for  office; 
Schneider  ▼.  Bray,  22  Nev.  278,  on  point  that  ballots  are  best  evidenoe 
of  votes. 

79  Gal.  490-495.     BURTON  Y.  BURTON.     S.  C.  See  McDONALD  Y. 
McCOT,  121  Cal  69. 

Law  of  Case. — ^Prior  decision  of  a^  ^)ellate  court  will  control  in  subse- 
quent proceedings  involving  same  facts,  p.  493. 

See  note  to  Gk)uld  v.  Stemburg,  15  Am.  St.  Rep.  143,  on  general 
subject. 

Findings. — ^Misplacing  of  finding  of  fact  under  conclusions  is  not  re- 
versible error,  p.  495. 

To  same  effect  in  Millard  v.  Legion,  81  Oal.  342,  holding  findings  suffi- 
cient in  form;  Spargur  v.  Heard,  90  Gal.  228,  as  to  bar  by  limitations, 
as  in  main  case;  Savings  etc.  Soc.  v.  Burnett,  106  Gal.  538,  but  holding 
conclusion  of  law  as  to  ownership  not  to  be  a  finding,  under  form  of  com- 
plaint; McGarthy  v.  Brown,  113  Gal.  19,  as  to  finding  of  ouster,  in 
ejectment  suit;  Miller  v.  Smith,  7  Idaho,  214,  applying  rule  in  action 
imder  Revised  Statutes,  section  7459,  to  remove  county  commissioner 
and  to  recover  penalty. 

79  Gal.  501-504.    GORDON  Y.  DONAHUE. 

Presumptions  on  Appeal  are  in  favor  of  validity  of  Judgment,  pi 
503. 

To  same  effect  in  Seattle  v.  Whitworth,  18  Wash.  128,  on  point  that 
appellate  court  will  adopt  construction  of  record  that  will  susain 
judgment.  Note  citations:  Randolf  v.  Bloomfield,  14  Am.  St.  Rep.  271, 
on  general  subject;  Owen  v.  Baker,  20  Id.  623,  on  presumptions  in 
favor  of  official  acts. 

79  Gal.  504-511.    KINO  v.  GILDERSLSBVS. 

Specific  Performance  will  be  denied  when  remedy  is  not  mutual,  in- 
volving personal  legal  services,  unless  these  have  been  already  per- 
formed, pp.  509,  510. 

To  same  effect  in  Grimmer  v.  Garlton,  93  Gal.  194,  27  Am.  St.  Rep. 
173,  on  point  that  deed  will  be  canceled  when  consideration  was  personal 
care  to  be  thereafter  given  grantor;  Thurber  v.  Meves,  119  Gal.  38, 
granting  such  relief  under  facts  stated;  Topeka  etc.  Go.  v.  Root,  56  Kan. 
199,  as  to  agreement  of  attorney  to  prosecute  suit  for  land  in  considera- 
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tion  of  conveyance  of  portion  thereof;  Stanton  v.  Singleton,  126  Cal. 
663,  and  O'Brien  v.  Perry,  130  Cal.  630,  noted  under  Cooper  v.  Pena,  21 
Gal.  404;  Howlin  v.  Castro,  136  Cal.  611,  as  to  agreement  to  support  in 
consideration  of  conveyance.  Note  citations :  Babbitt  t.  Bumpus,  16  Am. 
St.  Rep.  593,  on  attorney's  compensation. 

79  (M.  511-517.    ROBINSON  ▼.  ROBINSON. 

Order  for  Alimony  is  not  void  when  it  is  in  favor  of  wife,  on  which 
she  alone  could  obtain  execution,  p.  515. 

To  same  effect  in  Bohnert  v.  Bohnert,  91  Oal.  432,  when  attorney's 
fees  ordered  paid  into  court.  Cited  in  Glynn  v.  Glynn,  8  N.  Dak.  240, 
on  point  that  alimony  is  collectible  by  execution. 

Allowance  of  Alimony  may  be  made  in  gross  a  charge  against  hus- 
band's realty,  and  suitable  to  condition  of  parties,  p.  516. 

To  same  effect  in  Murray  v.  Murray,  115  CaL  275,  278,  56  Am.  St. 
Rep.  102,  105,  sustaining  allowance  made;  and  Williams  v.  Williams,  6 
S.  Dak.  295,  ruling  similarly  under  local  statute.  Note  citations:  Ex 
parte  Spencer,  17  Am.  St.  Rep.  271,  on  general  subject;  Eincheloe  v. 
Merriman,  26  Id.  62,  on  husband's  liability  for  wife's  counsel  fees. 
Distinguished  in  Kusel  v.  Kusel,  146  Cal.  60,  in  action  for  maintenance 
it  is  abuse  of  discretion  to  allow  gross  sum  equal  to  one  third  of 
husband's  estate  which  involves  order  of  sale  of  his  property. 

79  CaL  525-537.    FEENET  ▼.  HOWARD;    12  Am.  St.  Rep.  162. 

Trust  is  not  Creatable  as  to  realty  by  parol  declarations  of  parties, 
p.  527. 

To  same  effect  in  Moore  v.  Hamerstag,  109  Cal.  124,  as  to  parol 
promise  by  mining  locator  after  location  to  hold  it  in  trust  for  another; 
and  see  Hasshagen  v.  Hasshagen,  '80  Cal.  518,  519,  cited  below;  Brooks 
V.  Union  Trust  etc.  Go.  146  Cal.  137,  arguendo.  Note  citations:  Haines 
V.  Sid  way,  21  Am.  St.  Rep.  700,  and  Champlin  v.  Champlin,  29  Id.  328,  on 
statute  of  frauds. 

Fraud  does  not  include  mere  breach  of  contract  made  in  good  faith, 
p.  529. 

To  same  effect  in  Langley  v.  Rodriguez,  122  Gal.  581,  but  holding 
promise  fraudulent  when  made  without  intent  to  perform;  dissenting 
opinion  in  Haussman  v.  Bumham,  59  Conn.  144,  21  Am.  St.  Rep.  84; 
also  cited  below.  Note  citations:  Chicago  etc  Co.  v.  Titterington,  31 
Am.  St.  Rep.  47,  on  fraud. 

Fraud — Pleading. — Facts  must  be  alleged  in  cases  of  constructive, 
as  of  actual,  fraud,  p.  629. 

To  same  effect  in  Simons  v.  Bedell,  122  Gal.  346,  on  point  that 
ultimate  facts  alone  are  essential;  but  sustaining  complaint;  Bickle 
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V.  Irvine,  9  Mont.  253,  holding  such  facts  inadmissible  under  general  de- 
nial. Note  citations:  Whitney  v.  Kelley,  28  Am.  St.  Rep.  112,  Thomas  v. 
Thomas,  29  Id.  485,  Hutchinson  v.  Bank,  36  Id.  550,  and  Clough  v. 
Holden,  37  Id.  406,  on  general  subject. 

Constmctive  Fraud  includes  violation  of  promise  ny  one  in  confi- 
dential relations  on  transfer  of  property,  although  without  them  intent 
not  to  perform  it,  p.  529. 

Cited  in  Kimball  v.  Tripp,  136  Cal.  635,  and  Jones  v.  Jones,  140  Cal. 
590,  noted  under  Brison  v.  Brison,  75  CaL  525;  Adams  v.  Lambard,  80 
Cal.  435,  and  Alaniz  v.  Casenave,  91  Cal.  46.  Cited  under  Brison  ▼. 
Brison,  75  Cal.  525;  Hasshagen  v.  Hasshagen,  80  Cal.  518,  519,  on  point 
that  proof  of  confidential  relation  is  necessary  in  such  matter,  and  on 
same  point  Babcock  v.  Chase,  111  Cal.  353.  Note  citations:  People  v. 
Healy,  15  Am.  St.  Rep.  96,  on  fraud. 

Recitals  in  Deed  cannot  be  contradicted  between  parties  to  defeat 
its  operation  or  raise  a  trust,  p.  530. 

To  same  effect  in  Chaffee  v.  Browne,  109  Cal.  220,  but  holding  wife 
not  estopped  to  deny  consideration  recited  in  her  mortgage  to  secure 
husband's  debt;  dissenting  opinion  Haussman  v.  Bumham,  59  Conn. 
143,  21  Am.  St.  Rep.  84,  also  cited  above.  Note  citations:  Palmer  ▼. 
Farrell,  15  Am.  St.  Rep.  715,  on  parol  evidence. 

Statute  of  Frauds  may  be  raised  under  general  denial,  p.  535. 

Cited  in  Hamilton  v.  Thurston,  93  Md.  220,  holding  plea  so  assertable; 
notes  to  Steed  v.  Harvey,  72  Am.  St.  Rep.  795;  Jordon  v.  Furnace  Co., 

78  Am.  St.  Rep.  654;  Speyer  v.  Desjordins,  36  Am.  St.  Rep.  477;  Israel 
V.  Day,  17  Colo.  App.  207,  following  rule. 

General  Citation. — ^Williams-Hayward  Shoe  Co.  v.  Brooks,  9  Wyo.  430. 

79  Cal.  537-539.    OULLAHAN  v.  SWEENEY;  12  Am.  St.  Rep.  172. 

Tax  Sale. — Notice  by  Purchaser  is  required  of  applications  for  deeds 
of  sales  made  before  amendment  of  1885  to  section  3785,  Political 
Code,  p.  539. 

Distinguished  in  Rollins  v.  Wright,  93  Cal.  399,  where  purchaspr's 
right  to  deed  had  become  absolute  before  amendment  enacted;  Allen 
V.  Allen,  95  Cal.  200  (but  see  p.  205),  discussing  effect  of  change  of 
law  as  to  period  of  redemption  from  mortgage.  Cited  in  Hughes  v. 
Cannedy,  92  Cal.  387,  on  point  that  purchaser  is  not  entitled  to  deed 
when  his  notice  does  not  follow  statutory  form ;  Coulter  v.  Stafford,  56 
Fed.  Rep.  666,  on  point  that  act  amending  existing  law  did  not  affect 
rights  of  certificate-holder.  Note  citations:  Richman  v.  Supervisors,  14 
Am.  St.  Rep.  318,  on  retrospective  acts;  Anderson  v.  Anderson,  28  Id. 
213,  and  Thresher  v.  Atchison,  59  Id.  162,  on  redemption  statutes. 

Retrospective  Statute  is  valid  when  affecting  remedy  merely,  p. 
539. 
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To  same  effect  in  Teralta  etc  Ck>.  y.  Shaffer,  116  CaL  523,  524,  58  Am. 
St.  Rep.  196,  197,  but  holding  void  an  amendment  imposing  more 
onerous  conditions  on  right  to  redeem  from  tax  sale  made  before  its 
passage;  Collier  v.  Shaffer,  137  Cal.  323,  as  to  statute  abolishing  allow- 
ance of  auditor's  fees  on  redemption  from  tax  sale;  Pritchard  v.  Rail- 
road Co.,  87  Ga.  300,  holding  statute  discussed  not  unconstitutional,  as 
to  actions  for  death  by  negligence.  Note  citations:  See  notes  aboTS 
cited. 

General  Citation. — Security  Sav.  Trust  Co.  ▼.  Donnell,  81  Mo.  App. 
161. 

79  Cal.  640-548.    PAYNE  v.  ENGLISH. 

Description  in  Deeds. — Calls  by  courses  and  distances  are  controlled 
by  fixed  monuments,  p.  646. 

Cited  in  Hellman  v.  City,  126  Cal.  388,  discussing  boundary  of  street 
on  view  of  surveys  and  monuments.    See  note  22  Am.  St.  Rep.  34. 

Injunction  will  Lie  to  prevent  erection  of  wharf  by  harbor  commis- 
sioners on  private  property,  p.  548. 

To  same  effect  in  Bigelow  v.  Los  Angeles,  85  Cal.  618,  but  denying 
writ,  under  facts  stated,  to  prevent  erection  of  public  viaduct  and 
bridge  where  defendant  able  to  respond  in  damages.  Denied  in  Sage 
V.  Mayor,  164  N.  Y.  78,  61  Am.  St.  Rep.  603,  holding  rights  of  owners 
subordinate  to  state  right  to  make  important  public  improvements. 
Note  citations:  St.  Louis  etc  Co.  v.  Ramsey,  22  Am.  St.  Rep.  201,  on 
waters. 

79  Cal.  549-662.    MORAN  v.  ROSS. 

Eminent  Domain — Compensation. — Benefits  to  remaining  land  may  be 
deducted  from  damages  in  case  of  condemnation  by  individual  for  rail- 
road, p.  551. 

Cited  in  dissenting  opinion  in  Coimty  v.  Cobum,  130  Cal.  637,  noted 
under  S.  C,  79  Cal.  159;  Beveridge  v.  Lewis,  137  Cal.  622,  holding  section 
1248,  Code  of  Civil  Procedure,  void  as  in  contravention  of  constitution, 
article,  1,  section  14.    See  note  13  Am.  St.  Rep.  242. 

79  Cal.  553554.    PEOPLE  v.  CHIN  RING  QUONG. 

Assault  with  Intent  to  Kill. — Evidence  is  admissible  when  tending 
to  show  defendant's  intent,  p.  554. 

See  note  to  Chrisman  v.  State,  26  Am.  St.  Rep.  47,  on  general  sub- 
ject. 

79  Cal.  556-560.     HAMMOND  v.  STARR. 

Attachment. — Complaint  may  be  amended  without  affecting  lien,  p. 
559. 
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Cited  in  Hale  y.  Milliken,  142  Cal.  138,  noted  under  Hatliaway  v.  Davis, 
33  Cal.  161. 

79  Cal.  661-663.    OKSEN  ▼.  McMANH. 

Dismissal  of  Appeal  may  be  granted  where  transcript  not  piopsriy 
certified  and  correct  copy  not  served,  p.  563. 

See  note  to  East  Line  etc.  Go.  v.  Culberson,  13  Am.  Si.  Bep.  816,  on 
supreme  court  practice. 

79  Cal.  666-668.    TURNER  ▼.  TURNER. 

Payment  of  Note  is  rebuttably  presumed  from  possession  by  maker, 
p.  666. 

To  same  effect  in  First  Nat.  Bank  v.  Harris,  7  Wash.  143,  farther 
holding  sureties  thereon  released,  although  surrender  not  intended  to 
evidence  payment. 

Note, — Nonpayment  is  prima  facie  presumed  from  possession  by  payee, 
p.  666. 

Cited  in  Griffith  v.  Lewin,  125  Cal.  620,  noted  under  Bank  v.  Christen- 
sen,  61  Cal.  672;  Schwind  v.  Hall,  129  CaL  43,  holding  complaint  suffi- 
cient. 

79  CaL  668-672.    PERE60T  ▼.  SELLICK. 

Record  on  Appeal  should  contain  same  title  of  cause  as  original  suit, 
p.  669. 

To  same  effect  in  Peregoy  v.  McKissick,  79  CaL  673,  appeal  by  defend- 
ant as  in  main  case. 

Action  to  Quiet  Title  to  water  rights  may  be  nmintained  without 
actual  interference  with  plaintiff's  rights,  p.  672. 

See  note  to  Alta  etc.  Co.  v.  Hancock,  20  Am.  St.  Bep.  226,  on  diver- 
sion. 

79  Cal.  672-674.    PEREGOT  v.  McEISSICK. 

Appropriator  of  Water  can  divert  only  so  much  as  he  necessarily  uses 
for  beneficial  purpose,  p.  573. 

To  same  effect  in  Barrows  v.  Fox,  98  Cal.  66,  sustaining  right  to 
lower  riparian  owner  to  surplus  after  such  diversion;  Hewitt  v.  Story, 
64  Fed.  Rep.  515,  discussing  rights  of  appropriator,  and  holding  abandon- 
ment shown  imder  facts;  Union  etc.  Co.  v.  Dangberg,  81  Fed.  Rep. 
98,  on  point  that  waste  of  water  is  not  permissible.  Note  citations: 
Reno  etc.  Works  v.  Stevenson,  19  Am.  St.  Rep.  374,  on  water  rights. 

Appropriation  of  Water  is  not  shown  unless  there  is  use  for  usefu] 
or  beneficial  purpose,  p.  574  (concurring  opinion). 

To  same  effect  in  Nevada  Ditch  Co.  v.   Bennett,   30  Greg.  90,  60 
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Am.  St.  Rep.  786  (and  note>  807 )»  discussing  essentials  of  appropria- 
tion. 

79  Oal.  575-684.    FAHHUM  Y.  HEFNER;  12  Am.  St.  Rep.  174;  92  OaL 
642. 

Ezectttion.— Leasehold  Interest  under  crop  lease  passes  to  execution 
purchaser  of  lessee,  p.  682. 

To  same  effect  in  Lawrence  v.  Phy,  27  Oreg.  512,  discussing  lessee's 
right  to  mortgage  or  sell  his  interest. 

Landlord  and  Tenant  may  agree  that  crops  shall  remain  landlord's 
property,  p.  682. 

Cited  in  Summerrille  ▼.  Stockton  etc  Co.,  142  Cal.  543,  and  Tuohy 
▼.  Linder,  144  OaL  792,  noted  under  Howell  v.  Foster,  65  CaL  169. 

79  CaL  684-587.    EX  PARTE  FIL  KL 

Habeas  Corpus  will  not  reach  mere  error  or  irregularity  not  going 
to  court's  jurisdiction,  p.  686. 

See  note  to  McLaughlin  ▼.  Etchison,  22  Am.  St.  Rep.  660,  on  habeas 
oorpus;  Morrill  t.  Morrill,  23  Id.  110,  on  collateral  attacks  on  judg- 
ments. 

79  CaL  587-694.    COONRADT  Y.  HILL. 

Easements.— Ditches  held  in  gross  and  those  appurtenant  to  particular 
land,  distinguished,  p.  690. 

Cited  in  Dixon  v.  Schermeier,  110  CaL  686,  discussing  extinguishment 
of  servitude  in  gross. 

Adverse  Possession. — ^Pa3rment  of  Taxes  need  not  be  shown  as  to 
water  right  when  it  was  not  assessed,  p.  591. 

To  same  effect  in  Spargur  ▼.  Heard,  90  CaL  230,  further  holding 
finding  upon  such  issue  imnecessary. 

Adverse  Possession  of  Water  Right. — ^Actual  construction  of  ditch 
may  be  shown  on  this  issue,  irrespective  of  oompliance  with  code 
requirements  as  to  appropriation,  p.  593. 

To  same  effect  in  Frederick  v.  Dickey,  91  OaL  360,  admitting  location 
notice,  although  irregular,  citing  main  case,  also  (p.  361),  on  point 
that  assessment  of  such  right  will  be  presumed,  for  purposes  of 
adverse  possession,  to  have  been  included  in  that  of  land.  Note  cita- 
tion: Alta  etc.  Co.  v.  Hancock,  20  Am.  St.  Rep.  225,  on  riparian  rights. 

79  CaL  694-600.    PEHRSON  ▼.  HEWITT. 

Judgment  by  Confession  is  not  assailable  collaterally  by  attaching 
creditors  when  no  fraud  shown,  p.  698. 
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See  note  to  McGowan  ▼.  Lufburrow,  14  Am.  St.  Rep.  182,  on  oollateral 

attacks. 

Pleading  Alleging  Fraud  in  general  terms  is  insufficient,  p.  598. 

To  same  effect  in  Albertoli  v.  Branham,  80  Cal.  633,  635,  13  Am.  St 
Rep.  202,  203,  holding  answer  insufficient  as  to  allegations  of  fraudulent 
conveyance;  Sukeforth  y.  Lord,  87  Cal.  402,  ruling  similarly  as  to 
similar  answer,  but  holding  objections  waived  by  failure  to  demur  or 
to  object  to  evidence  offered;  Cosgrove  v.  Fisk,  90  Cal.  77,  ruling  similar- 
ly as  to  complaint  based  upon  fraud;  Hiller  v.  Dyerville  etc.  Co.,  116  CaL 
135,  ruling  similarly  as  to  allegations  of  obtaining  of  judgment  by 
fraud;  dissenting  opinion  in  Winchester  v.  Howard,  136  CaL  452; 
Claflin  Co.  y.  Simon,  18  Utah,  160,  noted  under  Kinder  ▼•  Ma^ej,  7  OaL 
206. 

79  Cal.  600-602.    VAN  CLEAVE  v.  BUCHES. 

Alimony. — ^Ezecution  will  issue  for,  p.  602. 

Cited  in  Glynn  y.  Glynn,  8  N.  Dak.  240,  but  holding  case  not  one 
of  alimony. 

79  Oil.  603-604.    GROSSMAN  y.  DAVia 

Judgment  of  Dismissal  operates  as  bar  when  based  on  agreement  of 
compromise,  p.  604. 

To  same  effect  in  Parks  v.  Dunlap,  86  Cal.  191  (cited  in  Martin  y. 
McCarthy,  3  Colo.  App.  39),  but  ruling  aliter  as  to  voluntary  dismissal 
on  filing  of  demurrer;  Westbay  v.  Gray,  116  Cal.  667,  but  ruling  aliter 
as  to  dismissal  by  leave  of  court,  and  made  expressly  without  prejudice 
to  second  action.  Hibernia  etc.  Soc  v.  Portener,  139  Oal.  93,  but  holding 
dismissal  by  plaintiff  without  prejudice  not  a  bar. 

79  Ckl.  605-606.    FRANKLIN  y.  DUTTON. 

Venue. — ^Action  to  reform  contract  for  sale  of  land  must  be  tried 
in  county  of  its  situs,  p.  606.  See  note  to  Morris  y.  Railway  Co.,  22  Am, 
St.  Rep.  24,  on  general  subject. 

79  Cal.  606-608.    WILLIAMS  Y.  HALL. 

Finding  by  reference  to  pleading  is  sufficient  when  pleading  ie  suffi- 
cient, p.  607. 

To  same  effect  in  Gale  v.  Bradbury,  116  Cal.  40,  sustaining  such 
findings  and  affirming  judgment,  with  damages  for  frivolous  appeal. 
Cited  in  Krugg  v.  Brewing  Co.,  129  Cal.  323,  noted  under  Ladd  v.  Tully, 
51  Cal.  277;  Homemakers'  etc.  Assn.  v.  Gleeson,  133  CaL  314,  noted 
under  Johnson  v.  Klein,  70  Cal.  186;  Brovelli  v.  Bianchi,  136  Cal.  613, 
as  to  finding  that  none  of  allegations  of  answer  or  cross-eomplaint 
was  true. 
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79  Cal.  608-611.    BROWN  ▼.  STARR;  12  Am.  St.  Rep.  180. 

79  CaL  613-626.     60LDTRSS  ▼.  THOMPSON.     S.  C.  See  83  CaL  420, 
421. 

Trust  as  to  Personalty  is  void  if  alienation  suspended  bsyond  period 
allowed  by  statute,  p.  622. 

To  same  effect  in  In  re  Walkerly,  108  Cal.  657,  49  Am.  St.  Rep. 
113,  on  point  that  code  provisions  are  applicable  to  such  trusts.  Note 
citations:  Cooper's  Estate,  30  Am.  St.  Rep.  831,  and  Walkerly's  Estate, 
49  Id.  124,  127,  on  perpetuities. 

Trusts — ^Definitenesa. — ^Decree  of  distribution  referring  to  will  held 
sufficient,  p.  625. 

Cited  in  Mcdoud  v.  Hewlett,  135  Cal.  367,  but  holding  decree  con- 
strued, insufficient. 

Note.— Cited,  also,  in  Goad  ▼.  Montgomery,  119  Cal.  558,  63  Am.  St. 
Bep.  149,  on  point  that  d«cree  of  distribution  may  include  will  by 
direct  reference  thereto. 

79  Cal.  625-632.    PBOPLE  Y.  LEHON. 

Rape. — ^Evidence  of  neighbor  as  to  beatings  of  prosecutrix  ts  admis- 
sible to  corroborate  her  testimony  as  to  fear,  p.  627. 

See  note  to  State  y.  Wilcox,  33  Am.  St.  Rep.  556,  on  general  subject. 
Rape. — ^Evidence  of  other  offenses  is  inadmissible,  p.  628. 

To  same  effect  in  People  v.  Stewart,  85  Cal.  175,  holding  its  admission 
reversible  error.  Note  citations:  Farris  v.  People,  16  Am.  St.  Rep.  291, 
on  evidence  of  other  crimes. 

Instructions  may  be  refused  if  already  substantially  given,  p.  630. 

See  note  to  Smith  v.  Irwin,  14  Am.  St.  Rep.  703,  on  general  sub- 
ject. 

Reasonable  Doubt.— Instruction  proposed  by  defendant  held  improper 
as  deviating  from  well-established  forms,  p.  629. 

Cited  in  People  v.  Paulsell,  115  Cal.  11,  holding  erroneous  the  giving 
of  instruction  by  court  and  its  refusal  to  give  that  proposed  by  de- 
fendant; Coffin  V.  United  States,  156  U.  S.  458,  discussing  difference 
between  presumption  of  innocence  and  doctrine  of  reasonable  doubt; 
State  V.  Kennedy,  154  Mo.  289,  as  example  of  confusion  of  theories  of 
reasonable  doubt  and  presumption  of  innocence. 

Criminal  Law. — ^Judgment  may  be  entered  nunc  pro  tunc  in  defend- 
ant's absence,  p.  632. 

Cited  in  Ward  v.  Dunne,  136  Cal.  21,  and  held  not  to  involve  question 
of  appealability  of  such  judgment. 
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79  GaL  633-703.    SHARON  ▼.  SHARON.    S.  C.  84  Gal  424,  433. 

Tranacript  on  Appeal  must  oontain  at  length  exhibits  referred  to  in 
statement,  p.  643. 

Gited  in  Lake  Shore  etc  Go.  v.  Modoc  eto.  Go.,  127  GaL  39,  but  holding 
reference  sufficient  as  to  documents  on  file,  in  engrossment  of  statement 
on  new  triaL 

Law  of  Case. — ^Rule  does  not  apply  to  effect  of  decision  on  appeal  from 
judgment  over  appeal  from  new  trial  order,  p.  664. 

To  same  effect,  ruling  similarly,  in  Wizson  v.  Devine,  80  Gal.  388 
(cited  in  dissenting  opinion  Wright  v.  Water  Go.,  23  Nev.  49),  as  to  ex- 
pressions merely  obiter;  People  y.  Thompson,  115  Gal.  163,  as  to  review 
of  instructions  in  criminal  case,  not  passed  on  in  appeal  from  judgment; 
but  see  Brimm  v.  Jones,  13  Utah,  443,  where  cited  as  to  general  rule  oi 
law  of  case.  Note  citations:  Gould  v.  Stemburg,  15  Am.  St.  Rep.  143, 
on  general  subject. 

Marriage  is  Insufficient  without  mutual  open  assumption  of  marital 
rights  and  duties,  p.  669. 

To  same  effect  in  In  re  Jessup,  81  Gal.  425,  applying  role  to  question 
of  adoption  of  illegitimate  child  by  father:  Kilbum  v.  Kilbum,  89 
Gal.  50,  23  Am.  St.  Rep.  450,  holding  cohabitation  alone  insufficient  under 
facts;  People  v.  Beevers,  99  Gal.  288,  holding  such  marriage  valid  and 
sufficient  to  support  charge  of  bigamy;  People  y.  Lehmann,  104  GaL 
634,  holding  such  marriage  not  shown,  and  sustaining  conviction  for 
seduction;  Hinckley  v.  Ayres,  105  Gal.  360,  holding  proof  insufficient; 
Harron  v.  Harron,  128  Gal.  310,  holding  marriage  not  established  under 
facts  stated.  Distinguished  in  Hulett  v.  Garey,  66  Minn.  338,  61  Am. 
St.  Rep.  427,  holding  common  law  rule  to  be  aliter.  Note  citations: 
Roszel  v.  Roszel,  16  Am.  St.  Rep.  572,  Estate  of  Grimm,  17  Id.  798,  on  gen- 
eral subject. 

Impeachment  of  Witness  is  improper  as  to  particular  wrongful  acts, 
p.  673. 

To  same  effect  in  Eivans  v.  De  Lay,  81  GaL  105,  as  to  fact  of  bigamy; 
Davis  ▼.  Powder  Works,  84  Gal.  627,  but  holding  defendant  not  preju- 
diced under  facts:  People  v.  Tiley,  84  Gal.  653,  as  to  disconnected 
adultery  of  defendant,  testifying  on  own  behalf;  Barkly  v.  Gopeland, 
86  Gal.  487,  490,  holding  certain  evidence  admissible  and  aliter  as  to 
other;  Jones  v.  Duchow,  87  GaL  114,  as  to  assault  committed  by  witness; 
Estate  of  James,  124  GaL  657,  662,  noted  imder  Hinkle  v.  San  Fran- 
cisco R.  R.  Go.,  55  GaL  627;  People  v.  Grandall,  125  GaL  135,  and  People 
V.  Harlan,  133  GaL  20,  noted  imder  People  v.  Hamblin,  68  Gal.  lOi. 
People  V.  Barnes,  2  Idaho,  149,  sustaining  rejection  of  certain  evidence. 
Note  citations:  Watkins  v.  State,  14  Am.  St.  Rep.  157,  and  Louisville 
etc.  Go.  V.  Hall,  24  Id.  874,  on  general  subject;  Hitchoock  t.  More,  14  Id. 
481,  on  eross-examination. 
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Objection  to  Evidence  need  not  be  renewed  when  of  same  character, 
p.  674. 

To  same  effect  in  Metropolitan  etc.  Bank  ▼.  Bank,  104  Iowa,  692, 
holding  objection  not  waived  by  failure  to  renew.  Cited  in  American 
etc  Co.  v.  Live  Stock  Co.,  10  N.  Dak.  298,  holding  repetition  unnecessary 
under  facts  stated. 

Communication  to  Attorney  is  privileged  when  in  course  of  employ- 
ment, p.  677. 

Cited  in  Smith  v.  Caldwell,  22  Mont.  338,  noted  under  Gallagher  v. 
Williamson,  23  Cal.  332;  State  v.  Snowden,  23  Utah,  326,  following 
role.    See  note  66  Am.  St.  Rep.  216. 

Law  of  Case. — ^Decision  of  appellate  court  on  former  appeal  is,  p. 
687  (concurring  opinion). 

To  same  effect  in  Castagnino  v.  Balletta,  82  Oal.  260,  but  ruling  alitor 
where  pleading  amended  on  remand.  Note  citations:  See  notes  under 
first  syllabus. 

Motion  for  New  Trial  in  divorce  case  is  not  premature  because  taken 
before  filing  referee's  report  on  question  of  property  rights,  p.  701. 

To  same  effect  in  Arnold  v.  Sinclair,  11  Mont.  567,  568,  28  Am.  St.  Rep. 
494,  on  point  that  judgment  in  accounting  suit  is  final,  although  refer- 
ence made  to  state  account. 

Note. — Case  is  cited  in  Leonard  v.  Shaw,  114  CaL  72,  but  point  of  dta- 
iion  does  not  appear. 
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go  Cal.  1-8.    RAISCH  ▼.  CITT  AND  COUNTY  OF  SAN  FRANSISCO. 

Street  Improvements. — ^Extension  of  contract  is  void  unless  made  dur- 
ing its  lifetime,  p.  4. 

To  same  eflFect  in  McVerry  v.  Boyd,  89  Cal.  306,  Brock  v.  Luning,  89 
Cal.  319  (citing  main  ease  also  at  p.  320,  on  point  that  time  is  essence 
of  such  contracts),  Brady  v.  Burke,  90  Cal.  7,  Heft  v.  Payne,  97  Cal. 
Ill;  Kelso  v.  Cole,  121  Cal.  123,  and  McQuiddy  v.  Brannock,  70  Mo.  App. 
547,  cited  under  Fanning  v.  Schammel,  68  Cal.  428;  Santa  Cruz,  etc.  Co. 
V.  Broderick,  113  Cal.  631,  on  point  that  supervisors  cannot  empower 
superintendent  to  make  contract  except  in  conformity  with  statute 
State  V.  Fransham,  19  Mont.  281. 

80  Cal.  8-18.    JENNINGS  T.  LE  BRETON. 

Street  Improvements. — ^Appeal  to  supervisors  is  only  remedy  of  own- 
er, for  contractor's  failure  to  complete  work  or  superintendent's  wrong- 
ful acceptance  before  completion,  p.  11. 

To  same  effect  in  Spaulding  v.  Homestead  etc  Assn.,  87  Cal.  46,  apply- 
ing rule  to  failure  of  owners  to  file  remonstrance  against  granting  of 
petition  for  street  work;  McVerry  v.  Boyd,  89  Cal.  310,  as  to  improper 
apportionment  of  expense  by  superintendent;  Smith  v.  Hazard,  110  Cal 
149,  as  to  improper  acceptance  before  completion,  and  on  same  point 
Girvin  v.  Simon,  116  Cal.  611. 

Street  Improvements. — Completion  and  acceptance  are  shown  prima 
facie  by  assessment  and  warrant,  p.  12. 

To  same  effect  in  Ede  v.  Knight,  93  Cal.  163,  holding  these  evidence 
of  due  and  full  performance  of  contract;  Witter  v.  Bachman,  117  Cal. 
323,  but  holding  these  not  evidence  of  correctness  of  steps  to  be  taken 
subsequently  thereto;  Reid  v.  Clay,  134  Cal.  210  (noted  under  Jennings 
V.  Le  Roy,  63  Cal.  397,  and  quoted  in  O'Dea  v.  Mitchell,  144  Cal.  381), 
and  at  page  215,  on  point  that  contents  of  enginer's  certificate  are  im- 
material to  the  validity  of  the  lien. 

Street  Assessment  may  be  levied  proportionately  to  frontage,  irres- 
pective of  benefits,  p.  14. 
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Cited  in  Duncan  v.  Ramish,  142  CaL  691,  noted  under  Whiting  ▼. 
Townsend,  67  CSal.  619;  Speer  v.  Mayor,  86  6a.  82,  sustaining  local  act. 

80  CaL  19-33.  W£ST  t.  CRAWFORD.  S.  C.  see  San  Joaquin  etc  Co. 
Y.  West,  94  CaL  399,  401,  404,  and  San  Joaquin  etc  Co.  v.  Beecher, 
101  CaL  70,  74. 

Subscriber  to  Stock  may  contract  for  payment  of  instalment  other- 
wise than  upon  organization  and  assessment,  p.  27. 

To  same  effect  in  MarysYille  etc.  Co.  y.  Johnson,  93  Cal.  649,  27  Am. 
St.  Rep.  219,  as  to  agreement  for  payment  upon  its  issuance;  California 
etc.  Co.  Y.  Callender,  94  CaL  127;  28  Am.  St.  Rep.  106,  to  pay  upon  call 
of  directors;  Kohler  y.  Agassiz,  99  CaL  16,  to  pay  upon  call,  and  sus- 
taining action  by  assignee  although  no  assesement  IcYied;  Ventura  etc 
Co.  Y.  Hartman,  116  CaL  263,  on  point  that  subscriber  may,  by  contract, 
▼ary  his  statutory  liability  on  subscription;  Vercoutere  y.  Land  Co., 
116  Cal.  415,  on  point  that  signing  of  bylaws  before  organization  is  Yalid 
and  becomes  effectlYO  on  such  organization;  Tulare  etc.  Bank  y.  Talbot, 
131  CaL  60,  construing  similar  contract.  Note  citations:  Hudson  etc. 
Co.  Y.  Tower,  42  Am.  St.  Rep.  384,  on  general  subject. 

Stock  Subicriptioa. — Coniideration  for  promise  of  each  is  mutual 
promises  of  all,  p.  32. 

Distinguished  in  MarysYille  etc  Co.  Johnson,  109  CaL  196;  60  Am.  St. 
Rep.  36,  holding  subscribers  not  liable  where  corporation  is  not  formed 
according  to  terms  of  subscription. 

AppeaL — ^ReYiew  will  be  confined  to  such  errors  as  are  ^eeifically  dis- 
cussed in  briefs,  p.  33. 

To  same  effect  in  Wheelock  y.  Godfrey,  100  CaL  689.  Cited  in  People 
Y.  Glaze,  139  CaL  162,  holding  error  so  waiYed. 

80  Cal.  34-38.    PEOPLE  y.  DUNNB. 

Homicide  in  Self  Defense  is  not  justified  when  only  trespass  was 
threatened  by  deceased,  p.  36. 

To  same  effect  in  People  y.  Hecker,  109  Cal.  461,  holding  instruction 
erroneous,  and  discussing  subject  at  length.  Note  citations:  People 
Y.  Lennon,  16  Am.  St.  Rep.  263,  on  self  defense. 

Expert  EYidence.— Hypothetical  Question  may  be  disallowed  when 
not  based  on  CYidence,  p.  36. 

See  note  to  Wintringham  y.  Hayes,  43  Am.  St.  Rep.  728,  on  general 
subject. 

80  Cal.  38-39.    PETERSON  y.  WEISSBEIN. 

Res  Ad  judicata. — ^Judgment  operates  as  estoppel  as  to  facts  deter- 
mined therein,  p.  89. 
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See  note  to  Moore  ▼.  Williams,  22  Am.  St.  Rep.  664,  on  general  sub- 
ject. 

80  Cal.  40-41.    THOMAS  ▼.  JUSTICE'S  COURT. 

Justice's  Court  has  jurisdiction  of  action  for  statutory  penalty  less 
than  three  hundred  dollars,  p.  41. 

To  same  effect  in  Randolph  v.  Eraemer,  106  Cal.  202,  as  to  penalty 
under  section  2941  Giyil  Code,  but  sustaining  jurisdiction  of  superior 
court  when  issue  of  title  raised  by  answer. 

Prohibition  will  not  lie  when  court  has  jurisdiction  and  appeal  lies, 
p.  41. 

See  note  to  Havemeyer  y.  Superior  Court,  18  Am.  St.  Rep.  248,  on 
prohibition. 

80  Cal.  41-46.    PBOPIS  t.  MIZE. 

Burden  of  Proof  as  to  justification,  et  cetera,  in  criminal  cases  shifts 
to  defendant  only  in  cases  of  homicide,  p.  46. 

To  same  effect,  holding  burden  not  to  shift,  in  People  v.  Gordon,  88 
Cal.  423,  in  prosecution  for  assault  to  murder;  People  v.  Ribolsi,  89  CaL 
500,  for  receiying  stolen  goods. 

Assault  to  Murder. — ^Intent  to  murder  must  be  proyed  as  independent 
fact,  p.  45. 

To  same  effect  in  Bull  y.  Bray,  89  CaL  299,  applying  rule  to  question 
of  fraudulent  intent  in  transfer  by  debtor;  People  y.  Wallace,  101  Cal. 
285,  discussing  charge  on  implied  malice,  but  holding  defendant  not 
prejudiced  when  convicted  of  assault  with  deadly  weapon;  People  y. 
Landman,  103  Cal.  581,  discussing  instructions  offered  and  refused;  Peo- 
ple y.  Burgle,  123  Cal.  305,  and  People  y.  Mendenball,  135  Cal.  348,  sus- 
taining charge;  Williams  v.  State,  41  Fla.  298,  sustaining  indictment 
and  conviction;  People  v.  Wilson,  117  Cal.  G93,  holding  question  of  in- 
tent to  be  for  jury,  and  discussing  admissibility  of  evidence.  Note 
citations:    Patterson  y.  State,  21  Am.  St.  Rep.  155,  on  general  subject. 

80  CaL  46-52.    PEOPLE  y.  SWALM;     13  Am.  St.  Rep.  96. 

Community  Property. — ^Wife's  Interest  in  is  mere  expectancy,  p.  49. 

To  same  effect  in  Directors  v.  Abila,  106  Cal.  362,  holding  her  not 
''owner"  thereof  under  Wright  act.  Note  citations:  Dixon  v.  Sander- 
son, 13  Am.  St.  Rep.  805,  and  Spreckels  y.  Spreckels,  58  Id.  179,  on  gen- 
eral subject. 

Larceny    Intent  in  taking  property  is  question  for  jury,  p.  49. 

To  same  effect  in  People  v.  Wilson,  117  Cal.  693,  as  to  prosecution  for 
assault  with  intent  to  murder;  People  v.  Rushing,  130  Cal.  451,  as  to 
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forgery;  People  v.  Johnson,  131  Gal.  514,  as  to  asasult  with  intent  to 
rape. 

80  Cal.  52-57.    PEOPLE  v.  DE  LAY. 

Embezzlement  is  a  fraudulent  misappropriation  or  conversion,  and  in- 
tent is  question  of  fact  for  jury,  p.  55. 

To  same  effect  in  Commonwealth  v.  Moore,  166  Mass.  516,  sutaining 
conviction  of  corporation  treasurer  under  facts;  State  v.  Trolson,  21 
Nev.  427,  sustaining  indictment  against  express  agent. 

Embezzlement. — Offer  to  return  moneys  embezzled  not  a  defense,  p. 
56. 

To  same  effect  in  Dean  v.  State,  147  Ind.  223,  as  to  tender  made  be- 
fore criminal  proceedings  begun. 

80  Cal.  57-61.    CITY  AND  COUNTY  OF  SAN  FRANCISCO  T.  ITSBLL. 

Municipal  Corporation  cannot  dispose  of  public  property  held  in  trust 
for  public,  nor  legislature  ratify  such  disposition,  p.  58. 

To  same  effect  in  Pacific  etc.  Co.  v.  Ellert,  64  Fed.  435,  but  ruling 
aliter  as  to  water  lots.  Cited  in  La  Societa  v.  San  Francisco,  131  Cal. 
174,  noted  under  Hoadley  v.  San  Francisco,  50  Cal.  275.  Note  citations: 
Fort  Wayne  v.  Railway  Co.,  32  Am.  St.  Rep.  284,  and  Mount  Hope  v. 
Boston,  35  Id.  537  (where  criticised),  on  general  subject. 

Action  to  Quiet  Title  lies  by  claimant  of  land  that  city  claims  to  hold 
in  trust,  as  public  square,  p.  59. 

To  same  effect  in  People  v.  Holladay,  93  Cal.  250  (cited  in  note,  27 
Am.  St.  Rep.  197  (holding  as  in  main  case),  judgment  therein  to  be  bar. 

Judgment  is  Conclusive  against  defendant  in  favor  of  predecessors  in 
interest  of  plaintiff,  p.  59. 

See  note  to  Gould  v.  Sternberg,  15  Am.  St.  Rep.  142,  on  general  sub- 
ject. 

Verified  Answer  is  unnecessary  to  unverified  complaint  filed  by  city, 
p.  60. 

To  same  effect  in  Monterey  County  v.  Cushing,  83  CaL  616,  where 
county  was  plaintiff. 

80  Cal.  62-64.     IN  RE  SKERRETT. 

Undertaking  on  Appeal  must  be  filed  in  time  or  waived,  p.  63. 

To  same  effect  in  Perkins  v.  Cooper,  87  Cal.  244,  holding  waiver  not 
shown  by  untrue  and  inadvertent  stipulation  as  to  filing  in  transcript 

Order  Nunc  Pro  Tunc  may  be  made  to  correct  mistake  in  prior,  p.  63. 
Cited  in  Estate  of  Potter,  141  CaL  427,  noted  under  Morrison  v.  Dap- 
man,  3  Cal.  255. 
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80  Gal.  65-68.    DANGLASDE  v.  ELIAS. 

Married  Woman's  Deed  is  invalid  unless  properly  acknowledged,  p.  67. 

Approved  in  Co-operative  etc  Assn.  v.  Green,  5  Idaho,  663,  certificate 
of  acknowledgment  of  married  woman  to  mortgage,  not  showing  separ- 
ate examination  is  void.    See  note  22  Am.  St.  Rep.  182. 
452. 

80  Cal.  68-71.    ONTARIO  STATE  BANE  v.  TIBBITTS. 

Articles  of  Incorporation. — Failure  to  file  under  section  299,  CSvil  Code, 
is  mere  matter  of  abatement,  p.  70. 

To  same  effect  in  California  etc.  Soc.  v.  Harris,  HI  Cal.  136,  sustain- 
ing filing  made  between  trial  and  answer.  Cited,  also,  from  counsel's 
brief  in  Society  v.  McKoon,  120  Cal.  180,  holding  filing  unnecessary 
where  action  is  for  foreclosure  of  mortgage  to  corporation;  Stuyvesant 
V.  Western  etc.  Co.,  22  Colo.  32,  applying  rule  to  failure  to  authenticate 
articles  properly.  Note  citations:  Finch  v.  Ullman,  24  Am.  St.  Rep. 
387,  on  collateral  attack  on  corporate  existence. 

80  Cal.  71-74.    IN  RE  ARMSTRONG. 

Homestead  cannot  be  created  on  noncontiguous  properties,  p.  74. 

See  note  to  Hodges  v.  Winston,  36  Am.  St.  Rep.  244,  on  general  sub- 
ject. 

Probate  Homestead  cannot  be  claimed  when  property  could  not  have 
been  declared  upon  at  time  of  decedent's  death,  p.  74. 

To  same  effect  in  Wickersham  v.  Comerford,  96  Cal.  438,  denying 
such  homestead  to  surviving  wife  who  had  separated  from  husband 
prior  to  his  death.  Note  citations:  Sanders  v.  Russell,  21  Am.  St. 
Rep.  29.  Distinguished  in  Estate  of  Gallagher,  134  CaL  97,  noted  under 
Estate  of  Busse,  35  Cal.  310. 

80  Cal.  74-78.    GREENWOOD  ▼.  ADAMS. 

Taxation. — ^Assessment  is  void  if  to  person  named  ''and  to  all  owners 
and  claimants,  known  or  unknown,"  p.  76. 

Approved  in  Lewis  v.  Blackburn,  42  Or.  116,  following  rule.  To  same 
effect  in  Russ  v.  Crichton,  117  Cal.  703,  holding  void  also  certificate  of 
sale  with  such  recitals. 

Supplemental  Answer. — ^Filing  of  is  within  discretion  of  court,  p.  77. 

To  same  effect  in  Jacob  ▼.  Lorenz,  98  Cal.  337,  as  to  supplemental 
complaint,  further  holding  no  abuse  shown. 

Appeal. — ^Insufificiency  of  Fvidence  to  justify  findings  cannot  be  raised 
on  appeal  from  judgment  when  not  taken  within  sixty  days  from  entry, 
p.  77. 

To  same  effect  in  dissenting  opinion  in  Watson  y.  Mayberry,   16 
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Utah,  279,  mam  opinion  holding  appeal  maintainable  within  one  year 
under  local  statutes.  Note  citations:  Missouri  etc.  Co.  y.  Platzer,  15 
Am.  St.  Rep.  780,  on  review  of  evidence. 

Action  to  Quiet  Title  will  lie  against  holder  of  void  tax  deed  without 
reimbursing  him  amount  paid  therefor,  p.  78. 

To  same  effect  as  to  first  part  of  syllabus,  in  Elittle  v.  Bellegarde,  86 
Cal.  564,  further  holding  as  to  effect  of  judgment  in  such  action.  Cited 
in  Dranga  y>  Rowe,  127  Cal.  510,  quoting  Kittle  v.  Bellegarde,  86  Cal. 
564. 

80  Cal.  78-80.    WHITING  v.  GARDNER. 

Description  in  Deed. — Survey  controls  map  in  case  of  discrepancy,  p. 
80. 

To  same  effect  in  Burke  v.  McCowen,  116  CaL  486,  admitting  evidence 
to  show  survey  and  location  of  boundaries.  Cited  in  Harrington  v. 
Boehmer,  134  Cal.  199,  holding  plat  controlled  by  field  notes;  McMaster 
T.  Morse,  18  Utah,  27,  noted  under  CFarrell  ▼.  Harney,  61  CaL  125; 
Wilson  V.  Chicago  Lumber  etc.  Co.,  129  Fed.  639,  construing  deed  made 
pursuant  to  decree,  which  made  old  river-bed  aa  shown  cm  map  referred 
to  therein  one  of  boundaries. 

80  Cal.  81-82.    GRSBNBERG  ▼.  HOFF. 

Special  Verdict  is  invalid  when  net  signed  by  Jury  or  foranan,  p.  82. 
See  note  to  Gulf  etc.  Co.  v.  James,  15  Am.  St.  Rep.  753,  on  verdicts. 

80  Cal.  82-86.    MARSHALL  ▼.  HANCOCK. 

Appeal. — ^Exclusion  of  Evidence  is  not  reversible  error  unless  shown 
by  appellant  to  be  material,  p.  84. 

To  same  effect  in  Houghton  v.  Clarke,  80  Cal.  420,  where  (as  in  main 
case)  no  offer  of  proof  was  made;  Shields  v.  Orr  etc.  Co.,  23  Nev.  356, 
sustaining  ruling  under  record;  Farwell  Co.  v.  McGraw,  13  Colo.  App. 
467,  (469),  and  Boykin  v.  State,  40  Fla.  492,  holding  evidence  properly 
rejected.  Note  citations:  Dillingham  v.  Russell,  15  Am.  St.  Rep.  763, 
on  nonreversible  errors. 

Evidence  of  Handwriting. — Genuine  signatures  are  admissible  for  pur- 
poses of  comparison  with  those  disputed,  p.  85. 

To  same  effect  in  Baxter  v.  Hamilton,  20  Mont.  335,  further  sus- 
taining proof  by  comparison. 

Evidence  of  Deceased  Witness  is  inadmissible  in  another  cause  not  be- 
tween same  parties,  p.  85. 

To  same  effect  in  Smith  v.  Hawley,  8  &  Dak.  369,  holding  rack  evi- 
dence inadmissible  under  £actt. 
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80  CaL  86-00.    DEAR  ▼.  VARNUll 

Taxation. — ^Description  in  Assessment  is  sufficient  if  following  state- 
ment filed  by  taxpayer,  p.  88. 

To  same  effect  in  People  y.  Railroad  Co.,  106  Cal.  692  (cited  in  S.  C. 
262  U.  S.  114),  as  to  assessment  of  railroad  franchise  according  to  such 
statement  although  company  also  operated  under  taxable  federal  fran- 
chise; Ward  V.  Commissioners,  12  Mont.  37,  presuming  statements  by 
owner  to  have  been  adopted. 

Payment  of  Tax  is  voluntary,  though  made  under  protest,  where  no 
duress  appears,  p.  89. 

Cited  in  Justice  v.  Robinson,  142  CaL  201,  noted  under  McMillan  t. 
Richards,  9  CaL  417. 

80  CaL  90-103.    KARNS  ▼.  OLNST;    13  Am.  St.  Rep.  101. 

EstoppeL — ^Agent's  Authority  to  sell  land  cannot  be  disputed  by  prin- 
cipal who  has  received  and  retained  moneys  so  obtained,  p.  99. 

To  same  effect  in  Wilmore  v.  Stetler,  137  Ind.  133;  46  Am.  St.  Rep. 
174  (and  note  179)  as  to  heirs'  estoppel  on  sale  by  guardian  of  another. 
Note  citations:  Lewis  v.  Lichty,  28  Am.  St.  Rep.  34,  on  estoppel;  Gil- 
lett  V.  Whiting,  38  Id.  766,  on  agency. 

Recording  Act. — Constnictive  Notice  under  affects  subsequent  pur- 
chasers and  encumbrancers  only,  p.  103. 

See  notes  to  Shirk  v.  Thomas,  16  Am.  St.  Rep.  387;  Alliance  etc.  Go. 
T.  Hardware  Co.,  60  Id.  638,  and  Woodward  t.  Brown,  63  Id.  131,  on 
general  subject. 

80  Cal.  104-110.    DUNN  ▼.  MACEEY. 

Agency. — ^Damages  for  breach  of  agent's  contract  to  sell  land  for  spec- 
ified price  within  defined  time  is  difference  between  its  then  actual 
value  and  such  specified  price,  p.  107. 

See  note  to  Stanton  v.  Railway  Co.,  21  Am.  St.  Rep.  121,  on  damages, 
but  apparently  on  point  not  decided;  and  see  Brown  v.  Massey,  138  Mo. 
630,  discussing  vendor's  remedies  on  breach  of  contract. 

Affidavit  on  Attachment  shows  amount  of  indebtedness  sufficient 
where  stating  same  amount  as  is  shown  by  allegations  of  complaint, 
p.  107. 

To  same  effect  in  Bank  v.  Boyd,  86  Cal.  388,  holding  affidavit  sufficient, 
and  further  holding  same  particularity  not  necessary  as  in  complaint; 
Kohler  v.  Agassis,  99  Cal.  16,  on  point  that  complaint  need  not  state 
such  amount,  and  sustaining  affidavit;  Coats  v.  Arthur,  6  S.  Dak.  282, 
sustaining  affidavit  and  writ. 

AttaduDMit  May  Issue  in  action  for  breach  of  contract,  p.  107. 
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To  same  effect  in  Flagg  v.  Dare,  107  Cal.  486,  as  to  contract  for  pur- 
chase of  stock;  De  Leonis  v.  Etchepare,  120  Cal.  410,  as  to  action  by 
principal  to  recover  specific  moneys  received  by  agent,  although  praying 
for  accounting  as  to  other  moneys. 

80  Cal.  111-113.    McCOMBER  t.  MILLa 

Mortgage — Release. — ^Mortgagor  held  not  entitled  to  partial  release 
under  facts,  p.  113. 

Cited  in  Commercial  Bank  y.  Hiller,  106  Mich.  121,  ruling  similarly 
under  facts  stated. 

80  Cal.  114-118.    FRESNO  CANAL  ETC.  CO.  ▼.  ROWELL;    13  Am.  St. 
Rep.  112. 

Water. — Contract  for  supply  of  held  to  run  with  land,  p.  116. 

Cited  but  held  inapplicable  in  LAuning  v.  Osborne,  76  Fed.  Rep.  330, 
discussing  water  rates;  Fresno  etc.  Co.  v.  Park,  129  Cal.  440,  sustaining 
lien  of  company  for  annual  rates,  but  cf.  dissenting  opinion,  page  450; 
San  Diego  etc.  Co.  y.  Souther,  90  Fed.  168,  on  ]K>int  that  such  contracts 
are  valid,  and  on  last  point  in  San  Diego  etc  Co.  v.  City,  174  U.  S. 
758,  but  not  deciding  question. 

Lien. — ^Actual  Notice  may  be  inferred  from  knowledge  sufficient  to 
put  party  on  inquiry,  p.  116.  See  note  to  Mercantile  etc.  Bank  t. 
Parsons,  40  Am.  St.  Rep.  305,  on  notice. 

Recording  Act. — Constructive  Notice  is  imparted  thereunder  to  grant- 
or's subsequent  purchasers  and  mortgagees,  p.  117.  See  note  to  Shirk 
V.  Thomas,  16  Am.  St.  Rep.  387,  on  general  subject. 

Covenants  Running  with  Land  include  only  such  as  are  contained  in 
grant  thereof,  p.  118. 

To  same  effect  in  Lisenby  v.  Newton,  120  Cal.  673;  65  Am.  St.  Rep. 
204,  as  to  promise  of  vendee  on  executory  contract  to  pay  purchase 
price;  Scott  v.  Stetler,  128  Ind.  388,  sustaining  covenant  in  nature  of 
easement.  Note  citations:  Midland  etc.  Co.  v.  Fisher,  21  Am.  St.  Rep. 
195,  and  Hickey  v.  Railway  Co.,  46  Id.  550,  on  general  subject. 

80  Cal.  118-122.    SIMONS  v.  MILLS. 

Award  will  not  be  set  aside  for  consultation  by  arbitrators  with 
stranger  when  award  made  upon  their  own  judgment,  p.  120.  See  note 
to  Brush  V.  Fisher,  14  Am.  St.  Rep.  518,  on  general  subject. 

80  Cal.  122-129.    PEOPLE  v.  OLSEN. 

Error  in  Admitting  Evidence  is  not  reversible  unless  affecting  defend- 
ant's substantial  rights,  p.  124. 

To  same  effect  in  Territory  v.  Evans,  2  Idaho,  634,  as  to  admission 
oi  deposition. 
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Murder  includes  homicide  done  in  actual  or  attempted  commission  of 
felony,  p.  126. 

To  same  effect  in  People  ▼.  Craig,  111  Cal.  470,  as  to  killing  of  one 
when  shooting  at  another;  People  v.  Suesser,  142  Cal.  367,  noted  under 
People  V.  Keefer,  18  Cal.  636;  State  v.  King,  24  Utah,  491,  where  in- 
formation for  murder  alleged  that  accused  "willfully,  deliberately, 
maliciously  and  with  premeditated  malice,  killed"  decedent,  evidence  to 
show  murder  committed  in  perpetration  of  robbery  is  admissible. 

Murder. — Discretionary  Verdict  may  be  given  in  cases  of  first  degree 
under  extenuating  circumstances,  p.  128. 

To  same  effect  in  People  v.  Bawden,  90  Cal.  198,  sustaining  instrue* 
tlon. 

Failure  to  Instruct  on  particular  point  is  not  error  where  no  instruc- 
tion requested,  p.  129. 

To  same  effect  in  People  v.  DoUor,  89  Cal.  617,  as  to  instruction  on 
self  defense;  People  v.  Appleton,  120  Cal.  252,  instruction  on  larceny; 
People  V.  Balkwell,  143  Cal.  264,  noted  under  People  y.  Haun,  44  CaL 
96. 

AppeaL — ^Instruction  directing  jury  to  disregard  evidence  admitted 
over  objection  is  not  reversible  error  where  not  prejudicial,  p.  123. 

Cited  in  People  v.  Allen,  144  Cal.  302,  sustaining  similar  instruction. 

80  Cal.  129-132.    PEOPLE  ▼.  STEWART. 
Larceny. — ^Felonious  Intent  held  not  shown  by  evidence,  p.  131. 

Distinguished  on  facts  in  People  v.  Hansen,  84  Cal.  294,  sustaining 
conviction.  Note  citations:  State  v.  Norman,  20  Am.  St.  Rep.  626, 
on  general  subject. 

80  Cal.  132-136.    D£  CAZASA  v.  ORENA. 

Mortgagor  by  Deed  Absolute  cannot  quiet  title  after  debt  barred  with- 
out payment  of  mortgage  debt,  p.  134. 

To  same  effect  in  following  cases,  cited  under  Booth  v.  Hoskins,  76 
Cal.  271;  Hall  v.  Amott,  80  Cal.  354;  Benson  v.  Shotwell,  87  Cal.  60; 
Murdock  v.  Clarke,  90  Cal.  442;  Brandt  v.  Thompson,  91  Cal.  462;  Allen 
V.  Allen,  95  Cal.  201.  Approved  in  Farmers'  Loan  etc.  Co.  v.  Denver  etc 
R.  Co.,  126  Fed.  51,  upholding  decree  for  first  mortgagee  conditioned  on 
repayment  to  second  mortgagee  of  taxes  which  latter  had  paid  during 
existence  of  claim. 

Mortgagee  in  Possession  must  account  for  rents  and  profits  or  value 
of  use  and  occupation,  p.  134. 

Cited  in  Collins  v.  Scott,  100  Cal.  453,  on  point  that  mortgagor  may 
sue  to  redeem  with  or  without  accounting  for  rents,  et  cetera,  when  not 
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barred  by  limitation.    Note  citations:  Mahoney  y.  Bostwicki  81  Am. 
St.  Rep.  181,  on  general  subject. 

80  Cal.  135138.    YBRIAK  ▼.  LINKLETTER. 

Appealable  Orders  do  not  include  order  granting  amendment  to  state- 
ment on  new  trial,  p.  137. 

Cited  in  Water  Co.  y.  Superior  Court,  139  Cal.  652,  holding  certiorari 
maintainable.    See  note,  20  Am.  St.  Rep.  173. 

Negligence. — Exemplary  Damages  are  not  awardable  for  mere  gross 
carelessness,  p.  187. 

See  note  to  Spellman  y.  Railroad  Co.,  28  Am.  St.  Rep.  878,  on  general 
subject. 

80  Cal.  189-141.    LBVBRONS  y.  HILDRETH. 

Surety  is  not  Discharged  where  no  eztenBi<HL  of  credit  or  promise 
of  forbearance  given,  p.  140. 

See  note  to  Davis  y.  Stout,  22  Am.  St.  Rep.  567,  on  general  subject. 

Partner  is  not  Liable  for  moneys  borrowed  by  copartner  individually, 
although  used  in  firm  business,  p.  140. 

See  note  to  Uage  y.  Campbell,  23  Am.  St.  Rep.  427,  on  general  subject. 

Surety  on  Note  is  liable  to  payee  even  if  signing  after  execution,  if 
loan  made  on  faith  of  maker's  promise  to  obtain  surety,  p.  140. 

To  same  effect  in  Pauly  v.  Murray,  110  Cal.  17,  but  distinguishing 
main  case  on  facts. 

Surety  on  Note  is  not  bound  when  signing  as  such  after  execution 
by  principal  and  without  new  consideration,  p.  140. 

Cited  in  Stroud  v.  Thomas,  139  Cal.  275,  but  holding  aUter  when 
signature  was  procured  under  agreement  before  execution  of  note  that 
such  signature  would  be  procured,  and  to  same  effect  see  McDonald  v. 
Randall,  139  Cal.  256. 

Note. — Consideration  is  necessary  for,  p.  140. 

Cited  in  Wright  v.  Byrne,  129  Cal.  617,  noted  under  Comstock  v. 
Breed,  12  Cal.  286. 

80  Cal.  141-144.    TURNER  y.  TURNER. 

Temporary  Alimony  should  be  fixed  according  to  circumstances  of 
case  and  pecuniary  ability  of  husband,  p.  144. 

To  same  effect  in  Mudd  v.  Mudd,  98  Cal.  321,  sustaining  allowance 
made  ex  parte;  Haddon  v.  Haddon,  36  Fla.  417,  reversing  order  of  allow- 
ance. Note  citations:  Eincheloe  y.  Merriman,  26  Am.  St.  Rep.  62,  on 
attorney's  fees. 
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80  Cal.  144- 140.    DE  PEDROfiENA  ▼.  SUPERIOR  COURT. 

Certiorari — ^Recitals  in  record  reyiewed  are  concliuive  as  to  facts,  p. 
146. 

To  same  effect  in  Bank  ▼.  Board,  97  CaL  326,  as  to  order  of  board  of 
equalization.  Cited  in  Borchard  v.  Supervisors,  144  Cal.  14,  noted  under 
Roe  Y.  Superior  Court,  60  Cal.  93.  Note  citations:  Wulzen  ▼.  Board,  40 
Am.  St.  Rep.  36,  on  general  subject. 

Decree  of  Distiibution  may  be  vacated  under  section  473,  Code  of  Civil 
Procedure,  p.  145. 

Cited  in  Levy  v.  Superior  Courts  180  CaL  591,  noted  under  Estate  of 
Hudson,  63  CaL  454. 

80  CaL  146152.    GOLDICAN  ▼.  BASHORE. 

Cross-complaint. — ^Answer  does  not  constitute,  p.  148. 

Cited  in  Cohn  v.  Kelly,  132  Cal.  469,  noted  under  Doyle  ▼.  Franklin, 
40  Cal.  106. 

80  CaL  153-160.    PEOPLE  ▼.  CARROLL. 

"Banking  Game." — Information  is  sufficient  if  following  statute,  p. 
155. 

To  same  effect  in  Foster  v.  Territory,  1  Wash.  414,  sustaining  indict- 
ment for  permitting  faro  game. 

Proof  of  Venue  in  criminal  case  is  presumed  to  have  been  made  when 
transcript  does  not  embrace  entire  evidence,  p.  167. 

To  same  effect  in  People  v.  Tcmielli,  81  CaL  279,  holding  venue  proved, 
and  further  that  error  must  be  shown  affirmatively,  and  on  last  point 
People  V.  Barton,  88  Cal.  178,  as  to  objection  that  charge  was  not  taken 
down  by  reporter;  dissenting  opinion  in  People  v.  Coulter,  145  Cal.  78, 
majority  holding  where  defendant's  motion  for  new  trial  is  denied,  he 
must  present  bill  of  exceptions  purporting  to  contain  fair  statement  of 
all  evidence  material  to  question  to  be  determined  on  appeal. 

''Banking  Game."— Expert  Evidence  is  inadmissible  to  prove  that 
game  described  is  such  game,  p.  168. 

To  same  effect  in  People  v.  Rose,  85  CaL  382,  sustaining  granting  of 
new  trial  for  incompetent  evidence  as  to  ''bunco^  game;  and  see  People 
V.  Gosset,  93  Cal.  645,  discussing  admission  of  such  evidence  generally; 
State  V.  Gray,  19  Mont.  209,  on  point  that  question  whether  game  was 
fan-tan  or  not  was  for  jury. 

General  Citation.— State  v.  Hunter,  106  La.  189. 

80  Cal.  160-165.    PEOPLE  v.  BUSHTON. 

Homicide. — Mitigation  need  not   be   proved  by   defendant  by   pre- 
ponderance of  evidence,  p.  164. 
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To  same  effect  in  People  v.  Elliott,  80  Gal.  305,  holding  instruction 
erroneous,  and  People  v.  Lanagan,  81  Cal.  143;  People  v.  Powell,  87  Cal. 
366,  and  People  v.  Marshall,  112  Cal.  423,  as  to  similar  instruction;  Scott 
v.  Wood,  81  Cal.  401,  discussing  generally  the  shifting  of  burden  of 
proof,  and  preponderance  of  evidence;  People  v.  Boling,  83  Cal.  381, 
382,  but  holding  defendant  not  prejudiced,  under  facts;  People  v.  Levine, 
85  Cal.  41;  People  v.  Lane,  101  Cal.  618;  and  People  v.  Neary,  104  Cal. 
379,  but  sustaining  instruction  given;  People  v.  Ah.  Gee  Yung,  86  Cal. 
146,  and  People  v.  Hawes,  98  Cal.  653,  and  People  v.  Anderson,  105  Cal. 
34,  sustaining  instructions  as  a  whole,  and  on  same  point  People  v. 
Tarm  Poi,  86  Cal.  226,  227  (but  see  concurring  opinion,  p.  232) ;  People 
V.  Travers,  88  Cal.  239  (cited  in  People  v.  McNulty,  93  Cal.  443),  and 
People  v.  Bawden,  90  Cal.  199,  but  holding  iiile  inapplicable  to  defense 
of  insanity;  People  v.  Ribolsi,  89  Oil.  499,  discussing  shifting  of  burden 
in  case  of  receiving  stolen  goods;  People  v.  Carroll,  92  Cal.  572,  but 
holding  improper  an  instruction  requested  by  defendant. 

Homicide. — ^Intent  to  kill  is  presumed  from  fact  of  shooting,  p.  165 
(162). 

See  note  to  Lewis  v.  State,  38  Am.  St.  Rep.  81,  on  general  subject. 

General  Citations: — ^People  v.  Emerson,  130  C!aL  569;  Maas  ▼.  Terri- 
tory, 10  Okla.  721. 

80  Cal.  166-181.    IN  RE  ROSE. 

Account  of  Administrator. — ^Appeal  from  order  settling  brings  up  evi- 
dence on  which  based,  although  not  taken  in  sixty  days,  p.  170. 

To  same  effect  in  In  re  Levinson,  108  Cal.  454,  holding  such  evidence 
reviewable;  In  re  Dewar's  Estate,  10  Mont.  423,  on  point  that  such  order 
is  appealable  although  joined  with  appeal  from  decree  of  distribution. 

Dismissal  of  Appeal  because  prematurely  taken  is  not  bar  to  second 
appeal  taken  in  time  and  on  proper  record,  p.  171. 

To  same  effect  in  Vordermark  v.  Wilkinson,  147  Ind.  59,  construing 
local  statutes.  Note  citations:  Gould  v.  Sternburg,  15  Am.  St.  Rep. 
143,  on  law  of  case. 

Administrator  cannot  continue  decedent's  business,  p.  172. 

Cited  in  Estate  of  Freud,  131  Cal.  671,  noted  under  People  v.  Olvera, 
43  Cal.  4i)4,  Heinze  v.  Kleinschmidt,  25  Mont.  104,  as  to  conduct  of  mine; 
but  cf.  Estate  of  Straus^  144  Cal.  559,  holding  question  not  raised  under 
the  record;  notes  to  Fletcher  v.  American  etc.  Co.,  78  Am.  St.  Rep.  174, 
175,  203. 

Administrator's  Commissions  are  allowable  only  on  settlement  of 
final  account,  p.  180. 

To  same  effect  in  In  re  Dewar's  Estate,  10  Mont.  439,  discussing 
effect  of  amendment  of  statute  thereon  pending  administration.    Cited 
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in  Estate  of  Carter,  132  Cal.  114,  charging  him  with  interest  on  com- 
missions prematurely  withdrawn;  Bemmerly  r.  Woodard,  136  Cal. 
331,  discussing  compensation  of  executor  who  was  also  trustee;  Estate 
of  WiUey,  140  Cal.  242,  applying  rule  to  payments  on  account  of  dis- 
tributive share. 

Appeal. — ^Findings  will  be  sustained  where  evidence  conflicting,  p.  180. 

See  note  to  Missouri  etc.  Co.  v.  Platzer,  15  Am.  St.  Rep.  780,  on  gen- 
eral subject. 

80  CaL  181-188.    LAKESIDE  DITCH  CO.  y.  CRANE. 

Water  Rights. — ^Prescription  can  be  founded  only  on  diversion  of 
which  other  party  had  right  to  complain,  p.  183. 

To  same  effect  in  Last  Chance  etc.  Co.  v.  Heilbron,  86  Cal.  18,  and 
Hargrave  v.  Cook,  108  Cal.  79,  holding  no  prescriptive  rights  acquired; 
Sullivan  v.  Zeiner,  98  Cal.  351,  ruling  similarly  as  to  right  of  cotermin- 
ous owner  to  support  of  building;  Gallaher  v.  Water  Co.,  101  Cal.  244, 
but  holding  prescriptive  right  shown  by  findings,  and  Humphreys  v. 
Blasingame,  104  Cal.  44,  ruling  similarly  as  to  right  of  way.  Cited  in 
Crescent  etc.  Co.  v.  Silver  King  etc.  Co.,  17  Utah,  466,  70  Am.  St.  Rep. 
817,  and  Copper  King  v.  Wabash  etc.  Co.,  114  Fed.  992,  noted  under 
Hanson  v.  McCue,  42  Cal.  306.  Cited,  also,  in  Montecito  Valley  Co.  v. 
Santa  Barbara,  144  Cal.  594,  on  point  that  corporation  may  acquire  title 
to  water. 

Appropriation  of  Water  is  to  be  determined  according  to  priority  of 
taking,  p.  185. 

Note  citations:  Reno  etc.  Works  v.  Stevenson,  19  Am.  St.  Rep.  374, 
on  general  subject;  Alta  etc.  Co.  y.  Hancock,  20  Id.  225,  on  riparian 
rights. 

Corporation  de  Facto  is  one  acting  as  corporation  in  good  faith  and 
character  is  not  attackable  collaterally,  p.   185. 

To  same  effect  in  Martin  v.  Deetz,  102  Cal.  66;  41  Am.  St.  Rep.  160, 
but  holding  proof  thereof  insufficient;  Miller  v.  Ferris  etc.  District,  85 
Fed.  Rep.  698,  applying  rule  to  irrigation  district.  Cited  in  Los  Angeles 
etc.  Band  v.  Spires.  126  Cal.  545,  noted  under  Rondall  v.  Fay,  32  Cal. 
361. 

Finding  on  Appropriation  of  water  should  definitely  fix  quantity  to 
which  parties  entitled,  p.  186. 

To  same  effect  in  Riverside  etc.  Co.  v.  Sargent,  112  Cal.  233,  holding 
findings  insufficient;  Holman  v.  Pleasant  Grove,  8  Utah,  84,  sustaining 
decree  as  sufficiently  definite.  Approved  in  Walsh  v.  Wallace,  26  Nev. 
330,  following  rule;  Lost  Creek  Irr.  Co.  v.  Rex,  26  Utah,  486,  where  in 
action  to  determine  water  rights  there  was  no  evidence  as  to  amount 
of  water  necessary  for  use  of  parties  by  approved  mode  of  measure- 
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ment,  finding  that  each  of  parties  had  diverted  and  used  one-half  nor- 
mal flow  of  creek  not  sustained. 

80  CaL  189-104.    HSILBRON  ▼.  THS  '76  ETC.  CO.    8.  C.  96  Gal.  7,  8. 

Riparian  Owner  is  entitled  to  reasonable  use  of  water  for  irrigation, 
p.  108. 

To  same  effect  in  Van  Bibber  v.  Hilton,  84  CaL  588,  holding  judgment 
improper  under  facts.  Note  citations:  Ferguson  ▼.  Firmenich  etc  Co., 
14  Am.  St.  Rep.  324;  Alta  etc.  Co.  ▼.  Hancock,  20  Id.  226,  and  New  York 
etc.  Co.  Y.  Rotherby,  28  Id.  678,  on  general  subject. 

Riparian  Owner  cannot  restrain  use  of  surplus  water  in  flood  time, 
p.  194. 

To  same  effect  in  Modoc  etc  Co.  v.  Booth,  102  Cal.  167,  denying 
right  of  such  owner  to  interfere  with  diyersion  of  water  not  used  by 
him;  Fifield  v.  8.  V.  W.  W.,  130  Cal.  666,  noted  under  Edgar  y.  Steven- 
son, 70  CaL  286. 

80  CaL  196-198.    BOGART  ▼.  CROSBY. 

Agent  of  Vendor  is  not  liable  to  vendee  for  deposit  received  and 
turned  over  to  vendor,  p.  197. 

To  same  effect  in  Phelps  v.  Brown,  96  Cal.  677,  but  ruling  aliter 
when  acting  as  agent  of  vendee;  Wood  v.  Blaney,  107  Cal.  297,  discuss- 
ing liability  of  agent  to  vendors  for  deposit  fraudulently  alleged  to  have 
been  received. 

Agent. — Vendor  cannot  dispute  authority  to  receive  deposit,  when 
having  accepted  same  from  him,  p.  198. 

See  Gillett  v.  Whiting,  38  Am.  St.  Rep.  766,  on  general  subject 
General  Citation.— Frost  v.  Witter,  132  CaL  424. 

80  CaL  199-200.    PEOPLE  v.  GOODHUE.    8.  C.  PIONEER  ETC  CO.  t. 
MADDUX,  109  CaL  642;  60  Am.  St.  Rep.  73. 

Motion  to  Vacate  Judgment  not  void  on  face  must  be  made  within 
six  months,  p.  200. 

To  same  effect  in  People  v.  Harrison,  84  Cal.  608  (but  see  dissenting 
opinion,  p.  611),  where  sixteen  years'  delay,  also  defining  such  judg- 
ment; People  V.  Blake,  84  CaL  616,  when  like  delay;  Moore  v.  Superior 
Court,  86  CaL  496,  applying  rule  to  order  substituting  trustsees;  Norton 
V.  Railroad  Co.,  97  CaL  390,  397;  33  Am.  St.  Rep.  199,  but  granting 
reasonable  time  for  motion  to  vacate  default  judgment  based  on  false 
return;  People  v.  Temple,  103  CaL  463,  when  twelve  years'  delay,  also 
discussing  "void  upon  its  face";  Elliott  v.  Bastian,  11  Utah.  466,  apply- 
ing rule  to  motion  by  representatives  of  decedent  to  set  aside  judgment 
rendered  after  his  death,  when  death  not  shown  by  record;  dissenting 
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opinion  Blyth  v.  Swenson,  16  Utah,  370,  construing  local  statute.  Note 
citations:  Wilson  v.  Hawthorne,  20  Am.  St.  Rep.  295;  Morrill  v.  Morrill, 
23  Id.  105,  and  Fnrman  v.  Furman,  60  Id.  646,  on  general  subject. 

80  CaL  201-204.    IN  SE  FIL  KL 

Imprisonment  at  Hard  Labor  when  unauthorized  does  not  render  re- 
mainder of  sentence  void,  p.  204. 

To  same  effect  in  Ex  parte  Halstead,  89  CaL  473,  denying  discharge 
on  habeas  corpus. 

80  Oal.  205-207.    PEOPLE  ▼.  ANDERSON. 

Infermation  for  Robbery  is  not  vitiated  by  erroneous  allegation  as  to 
ownership  of  property,  p.  207. 

To  same  effect  in  People  v.  Ribolsi,  89  CaL  497,  as  to  ownership  of 
stolen  goods  alleged  to  have  been  received  by  defendant;  People  t. 
Nunley,  142  Cal.  108,  noted  under  People  v.  Edwards,  59  CaL  859. 

Robbery  is  felonious  taking  of  property  from  another,  although  latter 
not  owner,  p.  207. 

To  same  effect  in  People  v.  Ammerman,  118  CaL  25,  as  citing  21  CaL 
464.  Note  citations:  Crawford  v.  State,  35  Am.  St.  Rep.  250,  on  gen- 
cfral  subject. 

80  Cal.  208-211.    IN  RE  ACKERMAN.    13  Am.  St.  Rep  116. 

Homestead  on  Community  Property  retains  homestead  character  in 
hands  of  survivor,  p.  209. 

To  same  effect  in  Building  etc.  Assn.  v.  King,  83  CaL  442,  holding 
presentation  of  homestead  mortgage  claim  necessary  against  estate  of 
deceased  spouse;  Sanders  v.  Russell,  86  Cal.  120,  21  Am.  St.  Rep.  27  (and 
note,  28),  holding  property  then  exempt  from  execution;  Hardwick  ▼. 
Black,  128  CaL  674,  noted  under  Mawson  v.  Mawson,  50  Cal.  539,  Estate 
of  Fath,  132  CaL  612  (quoted  in  Saddlemire  v.  Stockton  etc.  Soc,  144 
Cal.  654),  noted  under  Rich  v.  Tubbs,  41  Cal.  34.  Note  citations:  Stults 
V.  Sale,  36  Am.  St.  578,  on  general  subject. 

Probate  Homestead  is  creatable  only  out  of  property  subject  to  home- 
stead immediately  preceding  decedent's  death,  p.  210. 

To  same  effect  in  Wickersham  v.  Comerford,  96  Cal.  438,  denying 
homestead  to  wife  who  had  relinquished  claim  to  husband's  property  in 
his  lifetime. 

80  Cal.  211-215.    PEOPLE  ▼.  DUNN.     13  Am.  St.  Rep.  118. 

Statutes. — ^Appropriation  Act   for  single    purpose   need   not  contain 
separate  appropriation  for  each  portion  thereof,  p.  214. 
To  same  effect  in  People  v.  Counts,  89  CaL  19,  construing  Stats.  1883. 
Notes  CaL  Rep.— 241. 
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p.  311,  sec.  37,  as  to  specification  of  purpose  of  bonded  indebtedness. 
Note  citations:  Johnson  y.  Harrison,  28  Am.  St.  Rep.  387,  on  subjects 
of  statutes. 

Passage  of  Statutes. — ^Necessary  acts  will  be  presumed  to  have  been 
done,  p.  213. 

To  same  elfect  in  Hale  v.  McGettigan,  114  Gal.  116,  as  to  time  of  intro- 
duction of  bill,  when  journals  silent;  State  v.  Field,  119  Mo.  611,  as  to 
fact  of  printing  of  amendments  before  passage;  Ritchie  v.  Richards,  14 
Utah,  371,  discussing  power  of  court  to  consult  legislative  journals  as 
to  passage  of  act.  Cited  in  County  v.  Colgan,  132  Gal.  268,  269,  noted 
under  Sherman  y.  Story,  30  Cal.  263.  Note  citations:  Barber  etc.  Co* 
V.  Hunt,  18  Am.  St.  Rep.  533,  Hollingsworth  v.  Thompson,  40  Id.  232, 
and  Carr  v.  Coke,  47  Id.  818,  823,  on  general  subject. 

Statutes. — Delegation  of  legislative  functions  is  not  shown  by  ap- 
pointment of  commission  to  seleet  site  for  public  building,  p.  214. 

To  same  effect  in  Board  y.  Smith,  22  Colo.  542,  sustaining  local  act 
empowering  county  commissioners  to  appoint  justices;  Schweiker  v. 
Husser,  146  III.  430,  sustaining  delegation  by  general  conference  of 
religious  body,  of  power  to  fix  meeting  places.  Note  citations:  State 
Y.  Geoige,  29  Am.  St.  Rep.  696,  on  delegated  powers. 

80  GaL  216-219.    EX  PARTS  CHAMBERS. 

Adoption  of  Minor  is  invalid  unless  in  accordance  with  statute,  pi 
219. 

To  same  effect  in  In  re  Johnson,  98  Cal.  539,  540,  but  holding  only  sub- 
stantial compliance  necessary,  and  distinguishing  between  directory  and 
mandatory  provisions  (but  see  dissenting  opinion,  p.  551).  Note  cita- 
tions :  Van  Matre  y.  Sankey,  39  Am.  St.  Rep.  221,  on  general  subject. 

80  Cal.  220r229.    PROLL  y.  DUNN. 

Appropriation  need  not  be  in  any  particular  form,  p.  222. 

To  same  effect  in  Shattuck  v.  Kincaid,  31  Greg.  387,  sustaining 
appropriation,  also  cited  below. 

Appropriation  is  valid,  although  drawn  on  general  fund,  p.  224. 

To  same  effect  as  to  similar  appropriation  in  Humbert  v.  Dunn,  84 
Cal.  60,  and  State  v.  Kenney,  10  Mont.  487,  when  made  in  advance  of 
collection  of  fund  (and  see  State  v.  Burdick,  4  Wyo.  281,  discussing 
these  cases);  Shattuck  v.  Kincaid,  31  Oreg.  396,  also  cited  above;  State 
Y.  Henderson,  160  Mo.  213.  Note  citations:  Carr  y.  State,  22  Am.  St. 
Rep.  641,  645,  on  general  subject. 

80  Cal.  229-232.    PEOPLE  y.  606GINS. 

Indictment — Sufficiency  is  to  be  tested  by  statutory  enactments,  p. 
230. 
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To  same  eflfect  in  People  v.  Mahlman,  82  Cal.  687,  sustaining  in- 
formation for  embezzlement;  People  y.  Ribolsi,  89  Cal.  496,  ruling 
similarly  as  to  information  for  receiving  stolen  goods. 

80  Cal.  2.33-236.    PEOPLE  v.  FREEMAN.     13  Am.  St.  Rep.  122  (ated 
in  State  ▼.  Dillon,  32  Fla.  693). 

Office. — ^Power  of  Appointment  is  not  necessarily  executive,  but  may 
be  confided  to  legislature,  p.  234. 

To  same  effect  in  Fox  v.  McDonald,  101  Ala.  73,  46  Am.  St.  Rep.  Ill 
(and  note,  117),  sustaining  appointments  by  probate  judge  under  local 
act;  State  v.  Boucher,  3  N.  Dak.  395,  407;  construing  local  statutes 
and  denying  governor's  power  thereunder;  Travelers'  etc.  Co.  v.  Oswego, 
50  Fed.  Rep.  67,  ruling  similarly  as  to  appointment  by  legislature; 
State  V.  Mayhew,  21  Mont.  100,  as  to  appointment  of  county  officers  on 
creation  of  new  county;  Commissioners  v.  George,  104  Ky.  269,  84  Am. 
St.  Rep.  459,  construing  local  statutes.  Note  citations:  State  v.  George, 
29  Am.  St.  Rep.  596,  on  general  subject;  In  re  State  Warrants,  66  Id. 
858,  on  legislative  powers. 

80  0^1.  246-263.  LAVSNSON  T.  STANDARD  SOAP  CO.  13  Am.  St. 
Rep.  147. 

Mortgagee  may  RecoTer  for  removal  of  flztnres  from  mortgaged 
premises,  p.  246. 

To  same  effect  in  Heath  v.  Haile,  46  S.  Car.  649,  as  to  liability  of 
mortgagor's  grantee,  and  stating  rule  of  damages;  see,  also,  note  at 
43  Am.  St.  Rep.  433,  436,  cited  below. 

Mortgage — Fixtures. — Character  depends  on  manner  and  intention  of 
annexation  to  soil,  p.  260. 

To  same  effect  in  Miller  v.  Waddingham.  91  Cal.  379,  holding  question 
one  of  fact;  Jordan  v.  Myres,  126  Cal.  569,  noted  under  Hendy  v.  Dinker- 
hoff.  57  Cal.  3;  Bank  v.  Pritchard,  126  Cal.  605,  noted  under  McNally 
V.  Connolly,  70  Cal.  3.  Note  citations:  LAird  v.  Railroad,  13  Am.  St. 
Rep.  572,  Hopewell  Mills  v.  Bank,  15  Id.  239,  McGorrisk  v.  Dwyer,  16  Id. 
442,  Lansing  etc.  Works  v.  Walker,  30  Id.  491,  Woodham  v.  Bank,  31 
Id.  623,  Fifield  v.  Bank,  39  Id.  172,  and  Cross  v.  Weare  etc.  Co.,  46  Id. 
910;  and  see  note  to  Webber  v.  Ramsey,  43  Id.  433,  436,  citing,  main 
case  as  to  mortgagee's  remedies  for  removal  of  fixtures. 

80  Cal.  237-243.    SIMPSON  v.  SIMPSON. 

Divorce. — Homestead  can  merely  be  assigned  to  innocent  party 
absolutely  or  for  limited  period,  p.  242. 

To  same  effect  in  Neary  v.  Godfrey,  102  Cal.  341,  denying  right  to 
assign  same  beyond  lifetime  of  such  party. 
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80  Cal.  253-256.    BRI66S  v.  BRI66S. 

**F&rty"  includes  successor  in  interest  as  to  admissibility  of  deposition, 
p.  255. 

To  same  effect  in  Howell  t.  Budd,  91  Cal.  352,  holding  term  to  include 
all  persons  represented  by  parties  of  record,  within  section  170,  Code  of 
Ciinl  Procedure;  Walters  v.  Rossi,  126  CaL  650,  holding  depositions  ad- 
missible. 

80  Cal.  257-266.    MILL£R  t.  LUCO. 

Demurrer  to  Complaint  does  not  lie  on  ground  that  plaintiff's  legal 
capacity  to  sue  does  not  appear,  p.  260. 

To  same  effect  in  Los  Angeles  Ry.  Co.  y.  Davis,  146  Cal.  182,  following 
rule;  Locke  ▼.  Klunker,  123  Cal.  239,  noted  under  Swamp  land  Dist.  ▼. 
Feck,  60  Cal.  403;  Wilhoit  v.  Cunningham,  87  Cal.  460,  when  such  want 
of  capacity  did  not  appear  on  face  of  complaint;  Tibbets  t.  Cohn,  116 
Cal.  367,  but  deciding  on  other  points;  Knight  t.  Le  Beau,  19  Mont.  226, 
on  point  that  general  demurrer  will  not  reach  want  of  capacity  to  sue; 
and  on  same  point  Hardin  t.  Sweeney,  14  Wash.  132. 

Cross-compUint  in  action  to  quiet  title  is  unnecessary  to  set  up  title 
in  defendant,  p.  261. 

To  same  effect  in  Bulwer  etc  Co.  v.  Standard  etc.  Co.,  83  Cal.  599, 
holding  cross -complaint  also  defective  on  other  grounds;  Mills  v. 
Fletcher,  100  Cal.  149,  applying  rule  to  ejectment;  Islais  etc.  Co.  v.  Allen, 
132  Cal.  434,  435,  noted  under  Wilson  v.  Madison,  55  Cal.  5;  Murphy  v. 
Crowley,  140  Cal.  150,  holding  defense  properly  asertable  by  way  of 
answer;  Henry  v.  Vineland  Irr.  Dist.,  140  Cal.  378,  holding  cross-com- 
plaint to  quiet  defendant's  title  unnecessary  in  ejectment  suit;  Brighton 
etc.  Co.  V.  Little,  14  Utah,  46,  in  action  to  quiet  title. 

Motion  for  Nonsuit  must  specify  grounds,  p.  261. 

To  same  effect  in  Daley  v.  Russ,  86  Cal.  117,  but  ruling  aliter  when 
plaintiff's  case  incapable  of  correction;  Bronzan  v.  Drobaz,  93  Cal.  650, 
on  point  that  only  grounds  stated  are  reviewable  on  appeal;  Cited  in 
Lewis  V.  Mining  Co.,  22  Utah,  53,  noted  under  Kiler  v.  Kimball,  10  OaL 
268;   Idaho  Mer.  Co.  v.  Kalanquin,  7  Idaho,  298,  following  rule. 

Tax  Deed  is  void  when  altered  in  material  respect,  p.  265. 

See  note  to  Hurd  v.  Brisner,  28  Am.  St.  Rep.  20,  on  tax  deeds. 

Finding  of  Probative  Facts  is  sufficient  when,  unless  ultimate  facts 
necessarily  result  therefrom,  p.  265. 

To  same  effect  in  Churchill  v.  Baumann,  95  Cal.  545,  sustaining  find- 
ings. 

General  Citation.— Severy  v.  Chicago  etc.  Ry.  Co.,  6  Okla.  157. 
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80  Cal.  266-270.    PENNIE  v.  REIS;  S.  C.  see  132  U.  S.  471. 

Bepeal  of  act  creating  police  insurance  fund  i&  not  invalid  as  depriv* 
ing  officer  of  any  vested  right,  p.  269. 

To  same  effect  in  Clarke  v.  Reis,  87  Cal.  544,  construing  repealing  act; 
Clarke  v.  Board,  123  Cal.  25,  26,  holding  repealing  act  constitutional; 
Clarke  v.  Board,  127  Cal.  552,  further  holding  act  of  1897,  not  retro- 
active; Kavanagh  v.  Board,  134  Cal.  52,  but  holding  widow  entitled 
under  Act  of  1889,  not  affected  by  subsequent  San  Francisco  Charter 
provisions. 

Statute  is  Repealed  by  implication  when  second  statute  is  incurably 
inconsistent  and  contradictory,  p.  270. 

To  same  effect  in  Hellman  v.  Shoulters,  114  Cal.  153,  discussing 
amendments  by  implication  and  holding  section  24  of  article  4  of  consti- 
tution inapplicable  thereto.  Note  citations :  State  v.  Walbridge,  41  Am. 
St.  Rep.  672,  on  general  subject. 

80  Oal.  271-274.    BANNING  t.  BANNING;  13  Am.  St.  Rep.  156. 

Partition. — Cross-Complaint  in  need  not  be  answered  when  in  sub- 
stance alleging  facts  steted  in  answer,  p.  272. 

Distinguished  in  Chalmers  v.  Trent,  11  Uteh,  99,  allowing  cross-oom- 
plaint  in  such  action,  when  new  parties  sought  to  be  brought  in  thereby. 

Certificate  of  Acknowledgment  of  conveyance  by  married  woman  is 
inclusive  as  to  facts  stated  therein,  p.  274. 

To  same  effect  in  Moore  v.  Hopkins,  83  Cal.  272,  17  Am.  St.  Rep.  250, 
but  ruling  aliter  as  to  other  instruments;  and  overruled  in  Le  Mesnager 
V.  Hamilton,  101  Cal.  536,  537,  40  Am.  St.  Rep.  84,  admitting  evidence 
to  contradict  recital  of  her  appearance  before  notary;  Langenbeck  v. 
Louis,  140  Cal.  409,  applying  rule  where  party  signed  by  mark ;  Bank  v. 
Smith,  59  Neb.  93,  holding  certificate  not  attackable  for  irregularities  in 
taking  the  acknowledgment.  Note  citations:  American  ete.  Co.  v. 
Thornton,  54  Am.  St.  Rep.  155,  on  acknowledgments. 

Telephone. — ^Acknowledgment  of  deed  by.  Validity  discussed  imder 
facts,  p.  273. 

See  note  to  Central  ete.  Co.  t.  Falley,  10  Am.  St.  Rep.  136,  on  law  of 
telephone. 

80  Cal.  276-281.    WEST  COAST  LUMBER  COBSPANT  t.  NEWS3RK. 

Claim  of  Lien  need  not  state  owner's  name,  if  unknown  to  claimant, 
p.  277. 

To  same  effect  in  Corbett  v.  Chambers,  109  Cal.  183,  184,  sustaining 
notice,  although  in  alternative  form  of  owner  or  reputed  owner;  Mc- 
Clain  V.  Hutton,  131  Cal.  138,  sustaining  claim  in  this  regard;  Bryan  v. 
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Abbott,  131  Cal.  224,  quoting  Corbett  v.  Chambers,  109  Cal.  183;  Sprague 
etc.  Co.  V.  Mowatt  etc.  Co.,  14  Colo.  App.  119,  but  holding  claim  in- 
sufficient under  local  statutes;  Richards  v.  Lewishon,  19  Mont.  133, 
sustaining  claim  against  ** —  L"  when  owners  were  L.  Bros.,  but  suf- 
ficient excuse  shown. 

Mechanic's  Lien  is  enforceable  against  estate  of  lessor  on  contract  by 
lessee,  p.  279. 

To  same  effect  in  Harlan  v.  Stufflebeem,  87  Cal.  513,  where  owner  had 
given  no  notice  of  nonliability;  and,  under  similar  facts,  Evans  v.  Jud- 
son,  120  Cal.  284;  Congdon  v.  Cook,  65  Minn.  6,  holding  local  statute 
constitutional;  Cross  v.  Tschamig,  27  Oreg.  61,  construing  similar  local 
statute,  on  point  that  lien  is  primarily  against  building;  Title  etc.  Co. 
V.  Wrenn,  36  Or.  68,  76  Am.  St.  Rep.  457,  defining  "owner''  under  local 
statutes;  Hurlbert  v.  Basket  Works,  47  Minn.  85,  but  not  deciding  ques- 
tion and  holding  complaint  insufficient  otherwise. 

Evidence. — Books  of  Account  are  admissible  in  party's  favor  when 
original  and  shown  to  have  been  properly  kept,  p.  280. 

See  note  to  Anchor  etc.  Co.  v.  Walsh,  32  Am.  St.  Rep.  605,  on  general 
subject. 

Admission  of  Improper  Evidence  is  not  prejudicial  error,  when  of  fact 
admitted  by  pleadings,  p.  280. 

To  same  effect  in  Davis  v.  Enunons,  32  Oreg.  392,  sustaining  admission 
of  certain  evidence. 

Mechanic's  Lien  is  Allowable  for  cost  of  cartage  of  materials  used,  p. 
280. 

Distinguished  in  First  etc.  Bank  v.  Ferris  etc.  Dist.,  107  Cal.  66,  dis- 
allowing value  of  patterns  used  by  materialman  and  boxes  for  ship- 
ment; and  not  included  in  value  of  materials. 

Appeal. — ^Presumption  is  that  fact  did  not  exist,  when  not  found,  p. 
280. 

See  note  to  Heffron  v.  Pollard,  15  Am.  St.  Rep.  771,  on  general  sub- 
ject. 

Mechanic's  Lien. — ^Attorney's  Fee  for  services  on  appeal  was  directed 
by  supreme  court  on  remand,  p.  281. 

Cited  in  Schallert  etc.  Co.  v.  Neal,  94  Cal.  194,  but  holding  such  oider 
not  binding  on  trial  court;  Mulcahy  v.  Buckley,  100  Cal.  490.  on  point 
that  allowance  of  attorney's  fees  is  necessary  incident  to  judgment  of 
foreclosure  without  averments  to  that  end. 

General  Citation.— Wyman  v.  Quayle,  0  Wyo.  332. 

80  Cal.  281-284.    HUBBARD  T.  DUSY. 

Description  in  Patents. — ^Monuments  control  field  notes  when  In  con- 
flict, p.  283. 
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See  note  to  Johnson  t.  Archibald,  22  Am.  St.  Rep.  34,  on  general 
subject. 

80  Cal.  286-295.    PEOPLE  T.  McDONNELL;  13  Am.  St.  Rep.  159. 

80  Cal.  296-306.    PEOPLE  ▼.  ELLIOTT. 
Change  of  Venue  in  criminal  case  is  discretionary,  p.  298. 

Approved  in  State  v.  Humphreys,  43  Or.  57,  following  rule.  To  same 
effect  in  People  v.  Vincent,  95  Cal.  428,  sustaining  its  denial. 

Criminal  Law — Counsel. — Information  cannot  be  set  aside  because 
defendant  was  not  allowed  time  to  procure  counsel  on  preliminary  ex- 
amination, p.  300. 

Cited  in  People  v.  Flannelly,  128  Cal.  85,  as  overruled  in  People  v. 
Naphtaly,  106  Cal.  641. 

Murder. — ^Mitigation  or  justification  need  not  be  proved  by  defendant 
by  preponderance  of  evidence,  p.  346. 

To  same  effect  in  People  v.  Lanagan,  81  Cal.  143,  People  v.  Tarm  Poi, 
86  Cal.  226,  227,  People  v.  Powell,  87  Cal.  366,  People  v.  Travers,  88  Cal. 
239  (cited  in  People  v.  McNulty,  03  Cal.  443) ;  cited  under  People  v. 
Bushton,  80  Cal.  160;  dissenting  opinion  in  State  v.  Thornton,  10  S.  Dak.  * 
958,  main  opinion  holding  burden  on  defendant  as  to  alibi.  Note  cita- 
tions: Plake  y.  State,  16  Am.  St.  Rep.  410,  on  reasonable  doubt;  Gibson 
V.  State,  18  Id.  102,  on  self-defense. 

80  Cal.  306-308.    PEOPLE  ▼.  MANCHEGO. 

Assault  to  Commit  Rape  does  not  include  assault  with  intent  to  have 
improper  connection,  p.  307. 

To  same  effect  in  People  v.  Fleming,  94  Cal.  312,  reversing  conviction 
therefor,  under  facts.  Note  citations:  Jones  v.  State,  24  Am.  St.  Rep. 
863,  on  general  subject. 

80  Cal.  308-310.    DRIKKHOUSE  ▼.  WATER  WORKS. 

Venue. — ^Injunction  against  threatened  damage  to  land  must  be 
brought  in  county  where  situated,  p.  309. 

To  same  effect  in  Cox  v.  Railway  Co.,  65  Ark.  469,  as  to  injunction 
against  removal  of  earth  from  property.  Cited  in  Last  Chance  etc.  Co. 
v.  Emigrant  Co.,  129  Cal.  278,  noted  under  Ditch  Co.  ▼.  Canal  Co., 
60  Cal.  408. 

80  Cal  310-316.    McSHANE  v.  CARTER. 

Mining  Corporation. — Deed  by  directors  passes  no  title  unless  ap- 
proved by  stockholders,  p.  312. 

To  same  effect  in  Pekin  etc.  Co.  t.  Kennedy,  81  CaL  363,  construing 
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Stats.  1880,  p.  131,  as  in  main  case;  Granite  etc.  Co.  v.  Maginness,  118 
Cal.  137,  but  ruling  aliter  as  to  purchase  by  company  of  property  not 
affirmatively  shown  to  be  "additional."  Distinguished  in  Campbell  v. 
Argenta  etc.  Co.,  51  Fed.  Rep.  8,  holding  mortgage  so  executed  only 
voidable  under  local  act;  and  see  Boston  etc.  Co.  v.  Montana  etc.  Co., 
89  Fed.  Rep.  530,  following  this  case;  Johnson  v.  California  et-c.  Co., 
127  Cal.  286-289,  defining  "mining  ground''  as  used  in  act  of  April  23, 
1880;  Williams  v.  Gold  Hill  etc.  Co.,  96  Fed.  458,  464,  465,  applying 
rule  to  foreign  corporations,  and  holding  deed  attackable  by  judgment 
creditors  of  the  corporation;  Williams  v.  Gaylord,  102  Fed.  373,  further 
holding  state  decisions  binding  on  the  federal  courts.  Cited,  also,  in 
Lacy  V.  Gunn,  144  Cal.  515,  upon  point  that  section  1  of  Act  of  1880, 
page  131,  is  constitutional;  Williams  v.  Gaylord,  186  U.  S.  162,  164, 
167,  holding  state  construction  is  binding  on  federal  courts. 

New  TxiaL — ^Appeal  from  order  held  properly  presented,  p.  312. 
Cited  in  Nippert  v.  Wameke,  128  Cal.  503,  noted  under  Pioo  t.  Cohn, 
78  Cal.  384. 

80  Cal.  317-319.    MORGAN  t.  LONES;  S.  C.  78  Cal.  58. 

Marital  Propetty. — ^Husband's  advance  of  funds  to  enable  wife  to 
procure  legal  title  to  land  whereof  equitable  title  was  her  separate 
property,  will  not  render  it  community  property,  p.  319. 

To  same  effect  in  Flournoy  v.  Floumoy,  86  Cal.  294,  21  Am.  St.  Rep. 
42  (and  note,  43),  holding  land  wife's  separate  property  notwithstand- 
ing loan  by  husband  to  aid  in  purchase.  Cited  in  Forker  t.  Henry,  21 
Wash.  241,  noted  under  Harris  v.  Harris,  71  Cal.  314. 

80  Cal.  320-322.    PERKINS  T.  BROCK. 

Answer. — Denial  includes  averment,  if  contrary  of  allegation  of  com- 
plaint, p.  322. 

To  same  effect  in  Stetson  v.  Briggs,  114  Cal.  515,  holding  execution 
of  lease  sufficiently  denied.  Cited  in  County  v.  Gage,  139  CaL  401, 
noted  under  Miller  v.  Brigham,  50  Cal.  615. 

80  Cal.  323-330.    SMITH  v.  SMITH. 

Mortgage  by  Deed  Absolute  does  not  pass  title,  p.  325. 

To  same  effect  in  Murdock  v.  Clarke,  90  Cal.  442,  further  holding 
possession  by  grantee  thereunder  immaterial  as  to  passing  of  title; 
People's  etc.  Bank  v.  Jones,  114  Cal.  426,  holding  such  grantee  not 
entitled  to  possession  when  instrument  silent;  Kelley  v.  Leachman,  2 
Idaho,  1116,  as  to  deed  with  defeasance  and  denying  right  to  bring 
ejectment  thereunder;  Pritchard  v.  Butler,  4  Idaho,  521,  deed  absolute 
and  separate  contemporaneous  agreement  by  grantee  to  reconvey  upon 
payment  of  consideration  named  in  deed  with  interest,  etc,  oonstitute 
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mortgage;  Adair  ▼.  Adair,  22  Oreg.  131,  denying  specific  performance 
for  such  land  against  grantee  in  such  deed;  Yankton  etc.  Assn.  v. 
Bowling,  10  S.  Dak.  539,  construing  local  statute;  Snyder  v.  Parker, 
19  Wash.  279,  denying  ejectment  to  grantee. 

Agent's  Authority  cannot  be  repudiated  as  to  one  part  of  transaction 
and  affirmed  as  to  another,  p.  326. 

See  note  to  Shoninger  ▼.  Peabody,  14  Am.  St.  Rep.  94,' on  general 
subject. 

Mortgage  by  Deed  Absolute. — ^Defendant  in  ejectment  brought  there- 
on may  show  character  of  conveyance  under  denial  of  plaintiff's 
ownership,  p.  329. 

To  same  effect  in  Hyde  ▼.  Mangan,  88  Cal.  326,  further  holding  no 
offer  to  redeem  necessary  when  debt  barred;  and  Locke  v.  Moulton.  96 
Gal.  32,  and  S.  C.  108  Cal.  62,  on  same  point,  where  debt  not  barred; 
Merced  Bank  v.  Rosenthal,  99  Cal.  48,  on  point  that  such  deed  of  home- 
stead can  be  shown  to  be  mortgage  whenever  any  rights  asserted  there- 
under; Wenzel  v.  Schultz,  100  Cal.  255,  allowing  such  proof  by  grantee 
of  mortgagor  after  reconveyance;  Peninsular  etc.  Co.  v.  Pacific  etc. 
Co.,  123  Cal.  695,  on  point  that  under  the  pleadings  plaintiff  was  en- 
titled to  have  purpose  of  conveyance  tried  as  an  issue  of  fact.  Note 
citations:  Perot  v.  Cooper,  31  Am.  St.  Rep.  266,  on  general  subject. 

80  Cal.  330-333.    STMONS  v.  BUNNELL. 

Judgment  will  be  Vacated  when  rendered  in  attorney's  absence  due 
to  excusable  neglect,  p.  333. 

To  same  effect  in  Cronkhite  v.  BothweU,  3  Wyo.  743,  discussing  force 
and  effect  of  rules  of  court. 

80  Cal.  333-337.    SOUTH  TUBA  WATER  AND  MINING  COMPANY  v. 
ROSA. 

Corporate  Articles. — ^Failure  to  file  under  section  299,  Civil  Code,  is 
not  ground  of  demurrer,  p.  336. 

To  same  effect  in  California  etc.  Soc.  v.  Harris,  111  Cal.  136,  sustain- 
ing filing  after  action  begun  and  before  answer. 

Water  Rights. — ^Appropriation  by  plaintiff  sustained,  p.  337. 

Cited  in  Montecito  Valley  Co.  v.  Santa  Barbara,  144  Cal.  594,  on  point 
that  corporation  may  acquire  title  to  water. 

Waters. — ^Patentee  has  no  right  to  as  against  prior  appropriation, 
p.  337. 

To  same  effect  in  Drake  v.  Earhart,  2  Idaho,  724,  construing  federal 
statutes  of  1866  and  1870  on  subject.  Note  citations:  Reno  etc  Works 
T.  Stevenson,  19  Am.  St.  Rep.  374,  on  general  subject. 
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80  Cal.  338-343.    WELSH  v.  COUNTY  OF  PLUMAS;  S.  C.  94  Cal.  368, 
369. 

Toll  Road. — Right  of  way  is  private  property  and  constitutes  interest 
in  land  on  which  road  rests,  p.  341. 

To  same  effect  in  Southern  Pacific  Co.  v.  Burr,  86  Cal.  284,  but  holding 
congressional  grant  to  railroad  for  right  of  way  to  be  absolute  transfer 
of  land. 

80  Cal.  343-347.    WARD  v.  MATTHEWS. 

Plaintiff  in  Ejectment  must  include  tax  title  acquired  pending  suit, 
in  order  to  get  judgment  for  restitution,  p.  347. 

Approved  in  Finlayson  v.  Peterson,  UN.  Dak.  53,  tax  deeds  obtained 
by  trustee  of  land  cannot  be  set  up  as  hostile  title. 

80  Cal.  348-358.    HALL  T.  ARNOTT. 

Mortgage  by  Deed  Absolute  does  not  pass  legal  title,  p.  862. 

To  same  effect  in  Murdock  v.  Clarke,  90  Cal.  442,  Brandt  v.  Thomp- 
son, 91  Cal.  481,  cited  under  Taylor  v.  McLain,  64  Cal.  514;  Bank  t. 
Jones,  114  Cal.  426,  and  Adair  v.  Adair,  22  Oreg.  131,  cited  under  Smith 
▼.  Smith,  80  Cal.  323.  Note  citations:  Mannix  ▼.  Purcell,  15  Am.  St. 
Rep.  584,  on  general  subject. 

Foreclosure  of  one  of  two  mortgages  securing  same  debt  is  waiver  of 
recourse  on  the  other,  p.  354. 

Cited  in  Stockton  etc.  Soc.  v.  Harrold,  127  Cal.  616;  Bank  v.  Reed,  131 
Cal.  603,  and  Newhall  v.  Bank,  136  Cal.  536,  noted  under  Mascarel  v. 
Raffour,  51  Cal.  242;  Security  etc.  Co.  v.  Maltem,  131  Cal.  331,  holding 
parties  to  second  mortgage  properly  included  in  action. 

Mortgage. — ^Personal  Judgment  is  not  obtainable  until  security  is 
exhausted,  p.  355. 

To  same  effect  in  Hibemia  etc.  Soc.  v.  Thornton,  109  Cal.  429,  60 
Am.  St.  Rep.  53,  denying  right  to  action  for  debt  alone  where  mort- 
gage claim  against  homestead  extinguished  by  non -presentation;  and 
Woodward  v.  Brown,  119  Cal.  293,  63  Am.  St.  Rep.  114,  and  Commercial 
Hank  V.  Kershner,  120  Cal.  500,  and  Winters  v.  Hub  etc.  Co.,  57  Fed. 
Rep.  292,  cited  under  Biddell  v.  Brizzolara,  64  Cal.  354. 

Redemption  from  Mortgage  is  not  barred  by  bar  of  debt,  p.  356. 

To  same  effect  in  Allen  v.  Allen,  96  Cal.  201,  Collins  v.  Scott,  100  Gal. 
453,  cited  under  Raynor  v.  Drew,  72  Cal.  310.  Note  citations:  Waldix^ 
V.  Friedman,  24  Am.  St.  Rep.  778,  on  general  subject. 

Findings  outside  issues  must  be  disregarded,  p.  358. 

To  same  effect  in  Rudel  v.  Los  Angeles,  118  Cal.  286,  further  holding 
party  not  estopped  by  course  at  trial  from  raising  objection;  Cited  in 
Blagen  v.  Smith,  34  Or.  401,  noted  under  Marks  t.  Saywaid,  60  OaL 
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67;  Machado  v.  Kinney,  136  Cal.  366,  so  holding  as  to  finding  inconsist- 
ent with  others  and  with  the  judgment. 

Where  Mortgage  is  Made  by  Deed  Absolute,  grantor  as  condition  of 
removing  cloud  must  pay  balance  of  debt  though  lien  of  mortgage  is 
extinguished  by  failure  to  foreclose,  p.  364. 

Approved  in  Farmers*  Loan  etc.  Co.  v.  Denver  etc.  R.  Co.,  126  Fed. 
61,  decree  for  first  mortgagee  must  be  conditioned  with  repayment  to 
second  mortgagee  of  taxes  upon  property  which  latter  had  paid  during 
existence  of  his  claim. 

80  Cal.  359-366.    GIBSON  v.  BOARD  OF  SUPERVISORS. 

Bond  Elections. — Injunction  may  be  granted  against  when  illegal  and 
unlawfully  increasing  burden  of  taxation,  p.  363. 

To  same  effect  in  Jones  v.  Commissioners,  107  N.  Car.  266,  but  hold- 
ing complaint  insufficient.  See,  also,  note  to  Boyer  t.  Teague,  19  Am. 
St.  Rep.  567,  on  election  contests. 

Election  Contest. — ^Ballot!  are  competent  evidence  of  a  very  high 
order,  p.  361. 

Cited  in  Davis  v.  Omnig,  143  Cal.  341,  noted  under  Bourland  v.  Hild- 
leth,  26  Cal.  161. 

80  Cal.  367-36S.    DALY  T.  SOROCCO. 

Finding  as  to  Ownership  is  finding  of  fact  when  ownership  pleaded 
as  fact,  p.  368. 

To  same  effect  in  Dam  v.  Zink,  112  Cal.  93,  as  to  finding  of  lien  of 
judgment  so  pleaded;  Gavin  v.  Swain,  113  Cal.  326,  as  to  finding  of 
ownership  in  action  to  quiet  title;  Weidenmuller  v.  Steams  etc.  Co., 
128  Cal.  626,  noted  under  Levins  v.  Rovegno,  71  Cal.  276;  Naddy  v. 
Dietze,  15  8.  Dak.  30,  in  action  to  quiet  title  whether  there  was  general 
allegation  of  ownership,  finding  that  plaintiff  was  not  the  owner  with- 
out finding  of  specific  facts  upon  which  plaintiff  relied,  was  sufficient. 

80  Cal.  368-374.    NEWMAN  v.  BANK  OF  CALIFORNIA;    13  Am.  St. 
Rep.  169. 

Ejectment. — Cotenant  may  bring  separately  for  his  interest,  p.  372. 

To  same  effect  in  King  v.  Hyatt,  51  Kan.  611,  37  Am.  St.  Rep.  308 
(and  note,  311),  limiting  recovery  to  such  interest  under  facts  when 
suit  brought  for  entire  tract,  and  see,  on  same  point,  Keefe  v.  Doeland, 
16  Mont.  20.  Note  citations:  Boone  v.  Knox,  26  Am.  St.  Rep.  769, 
and  Marshall  v.  Palmer,  50  Id.  839,  842,  on  general  subject. 

Cotenancy. — ^Judgment  in  Ejectment  recovered  by  one  inures  in  favor 
of  other  so  as  to  defeat  claim  of  adverse  possession  by  defendant  there- 
in, p.  378. 
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To  same  effect  in  Spotts  y.  Hanley,  85  Cal.  170,  on  point  that  adrene 
possession  by  landlord  is  disturbed  by  judgment  in  ejectment  ngw^*^ 
tenant  although  former  not  made  party. 

80  Cal.  375-378.    Y0UN6L0VS  v.  STEINMAN. 

Notice  of  Meeting  of  corporation  is  sufficiently  proved  by  evidence 
that  secretary  sent  written  notices  of  all  meetings,  p.  377. 

To  same  effect  in  Stockton  etc.  Works  v.  Houser,  109  Cal.  10,  holding 
notice  by  mail  presumed  to  have  been  received  when  sending  shown. 

Corporate  Stock. — ^Assessment  held  properly  levied,  p.  377. 
See  note  to  Enterprise  etc.  Co.  v.  Moffit,  76  Am.  St.  Rep.  132. 

80  Cal.  378-381.    McCLURB  v.  COLYEAR. 

Trust. — Statute  of  Limitations  does  not  run  until  repudiation  by 
trustee  and  knowledge  thereof  by  cestui,  p.  380.  See  note  to  Chase  v. 
Cartright,  22  Am.  St.  Rep.  213,  on  general  subject. 

Possession  by  Cctenant  inures  in  favor  of  all,  p.  380.  See  note  to 
Morrill  v.  Morrill,  23  Am.  St.  Rep.  103,  on  general  subject. 

80  Cal.  381-385.    IK  RE  BROWN. 

Nonresident  Executor  may  apply  for  and  receive  letters  testamentary 
here,  p.  384. 

To  same  effect  in  Estate  of  Richardson,  120  Cal.  346,  but  granting 
letters  to  public  administrator  in  preference  to  nominee  of  such  execu- 
tor; Estate  of  Kelley,  122  Cal.  381,  but  removing  such  execu- 
tor for  permanent  removal;  Estate  of  Harrison,  135  Cal.  8,  quoting 
Estate  of  Richardson,  120  Cal.  346;  Estate  of  Brundage,  141  Cal.  540, 
but  preferring  resident  son  as  administrator  with  will  annexed  as 
against  nominee  of  foreign  executor. 

80  Cal.  385-389.    WIXSON  v.  DEVINE;  S.  C.  67  Cal.  341. 

Law  of  Case. — Doctrine  will  not  be  extended  beyond  cases  in  which 
already  held  to  apply,  p.  388. 

To  same  effect  in  Mattingly  v.  Pennie,  105  Cal.  517,  45  Am.  St.  Rep. 
89,  holding  rule  inapplicable  where  new  point  raised;  dissenting  opin- 
ion, Wright  V.  Water  Co.,  23  Nev.  49,  main  opinion  holding  general  rule 
applicable,  as  no  new  facts  set  up;  Missouri  Pac.  R.  R.  Co.  v.  Fox,  00 
Neb.  541,  quoting  Mattingly  v.  Pennie,  106  Cal.  517;  Potter  v.  Ajax  etc. 
Co.,  22  Utah,  283,  noted  under  Leese  .v.  Clark,  20  Cal.  417;  Herriman 
Irr.  Co.  V.  Keel,  25  Utah,  101,  102,  following  rule.  Note  citations: 
Gould  V.  Sternburg,  15  Am.  St.  Rep.  143,  on  general  subject. 

Finding  cannot  be  implied  from  judgment,  when  no  express  findings 
filed,  except  such  as  are  logically  necessary  to  support  it,  p.  387. 
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To  same  effect  in  Hankin  v.  Newman,  107  CaL  608,  but  holding  finding 
implied  under  cii'cumstances. 

80  Cal.  390-302.    CASTER  T.  PAIGS. 

Malicious  Attachment. — ^Plaintiff  need  not  anticipate  defense  that 
final  judgment  is  no  longer  in  force,  p.  392. 

Cited  in  Luby  t.  Bennett,  111  Wis.  618^  87  Am.  St.  Rep.  901,  as  to 
question  of  appeal  from  such  judgment, 

80  Cal.  393-397.    HSWES  T.  McLELLAN. 

Tax  Sale  is  valid  if  made  to  party  who  would  pay  tax  and  take 
smallest  quantity,  although  whole  lot  in  fact  sold,  p.  394. 

To  same  effect  in  Rollins  ▼.  Woodman,  117  Cal.  520,  sustaining  similar 
sale  and  deed;  Hayes  y.  Ducasse,  119  Cal.  684,  further  holding  that 
deed  need  not  show  method  of  sale,  when  containing  prescribed  recitals; 
Rothchild  y.  RoUinger,  32  Wash.  313,  under  Ballinger's  Code,  section 
4192,  regulating  sale  of  lands  for  delinquent  irrigation  assessments,  it 
is  sufficient  if  record  shows  that  officer  making  sale  designated  portions 
at  time  of  sale. 

80  CaL  397-408.    DE  NECOCHS  t.  CX7RTIS. 

Water  Sighta.-»-Pre-emptioner  takes  land  subject  to  water  rights 
previously  acquired,  although  no  appropriation  made  according  to  code, 
pp.  399,  407. 

To  same  effect  in  Wood  ▼.  Etiwanda  Water  Ca,  147  Cal.  233,  where 
defendant  exercised  for  many  years  right  to  fiume  water  over  plain- 
tiff's land,  mere  abandonment  of  dilapidated  part  of  fiume  thereon  and 
substitution  of  iron  pipe  in  place  thereof,  ther^  is  no  abandonment 
of  right  to  convey  water;  McRose  v.  Bottyer,  81  Cal.  126,  applying 
rule  to  highway  created  before  patent;  Burrows  v.  Burrows,  82  Cal. 
567,  as  to  water  rights  actually  appropriated,  although  notice  not  filed 
or  recorded;  Ramelli  v.  Irish,  96  Cal.  217,  further  sustaining  right  of 
such  appropriator  to  change  place  of  diversion  when  subsequent  claim- 
ant not  injured;  but  see,  as  to  this  point,  McGuire  v.  Brown,  106  Cal. 
672,  when  diversion  made  after  entry  and  claimant  injured;  Wells  v. 
Mantes,  99  Cal  584,  586,  and  Murray  v.  Tingley,  20  Mont.  266,  holding 
prior  actual  appropriation  superior  to  subsequent  appropriation  made 
according  to  statutory  forms,  and  see  Watterson  v.  Saldunbehere,  101 
Cal.  112,  granting  injunction  to  such  actual  appropriator  against  in- 
terference with  his  rights;  Taylor  v.  Abbott,  103  Cal.  424,  but  ruling 
a  liter  where  diversion  was  not  completed  before  entry  of  claimant 
under  Possessory  Act;  Santa  Paula  etc.  Works  v.  Peralta,  113  Cal.  43, 
discussing  validity  of  appropriation  by  alien;  Williams  v.  Harter,  121 
Cal.  50,  sustaining  diversion  between  several  parcels  of  public  land; 
Drake  v.  Earhart,  2  Idaho,  724,  discussing  federal  acts  of  1866  and  1870. 
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Note  citations:  Reno  etc.  Works  ▼.  Stevenson,  19  Am.  St.  Rep  374,  on 
water  rights;  Alta  etc.  Co.  v.  Hancock,  20  Id.  225,  on  riparian  rights. 

Appropriation  of  Water  on  public  lands  is  valid  as  against  subse- 
quent apropriator  not  having  rights  derived  from  government,  p.  405. 

To  same  effect  in  Ely  v.  Ferguson,  91  Cal.  190,  where  water  taken 
by  ditch  from  spring  on  unsurveyed  lands;  and  see  Williams  v.  Barter, 
121  Cal.  50,  cited  supra. 

Miscellaneous. — Brosnan  t.  Harris,  39  Or.  150,  to  point  that  when 
waters  rise  to  surface  so  as  to  form  a  stream,  it  may  be  appropriated. 

80  Cal.  409-410.    GOYHINECH  T.  GOYHIlfECH. 

Appeal  does  not  lie  from  order  refusing  to  vacate  appealable  order, 
p.  409. 

To  same  effect  in  Kubli  v.  Hawkett.  89  Cal.  640,  In  re  Get  Young,  90 
Cal.  78,  Harper  v.  Hildreth,  99  Cal.  269,  and  Deering  v.  Richardson  etc. 
Co.,  109  Cal.  79,  and  Blyth  v.  Swenson,  15  Utah,  365,  cited  under 
Eureka  etc.  Co.  v.  McGrath,  74  Cal.  49;  Mantel  v.  Mantel,  135  CaL 
315,  noted  under  Reay  v.  Butler,  69  Cal.  672;  Alpers  v.  Bliss,  145  Cal. 
569,  order  denying  motion  to  vacate  judgment  of  dismissal  is  not 
appealable;  Kent  v.  Williams,  146  Cal.  11,  order  refusing  to  vacate 
judgment  is  not  appealable.  Note  citations:  Davie  v.  Davie,  20  Am. 
St.  Rep.  174,  on  appealable  orders. 

80  Cal.  410-411.    GOYHINECH  v.  GOYHINECH. 

Findings. — ^Waiver  is  presumed  on  appeal  unless  record  shows  other- 
wise, p.  411. 

Cited  in  Baker  v.  Baker,  139  CaL  628,  noted  under  Smith  T.  Lawrence, 
53  Cal.  34.    See  note.  14  Am.  St.  Rep.  271. 

80  Cal.  411-415.    BELL  T.  MARSH. 

Special  Verdict. — ^New  Trial  proceedings  are  premature  if  instituted 
before  findings  are  filed,  p.  414. 

Cited  in  Reclamation  Dist.  v.  Thisby,  131  Cal.  574,  noted  under  Bates 
V.  Gage,  49  Cal.  126. 

In  equity  special  verdict  is  merely  advisory,  p.  413. 

Distinguished  in  Reiner  v.  Shroedef,  146  Cal.  420,  general  verdict  is 
conclusive  where  plaintiff  has  been  ousted  from  possession. 

80  Cal.  417-420.    HOUGHTON  T.   CLARKE. 

Attorney. — Contingent  Fee  is  not  earned  when  client  effects  com- 
promise after  attorney's  refusal  to  continue,  p.  418.  See  note  to  Hanna 
V.  Coal  Co.,  51  Am.  St.  Rep.  202. 

Appeal — ^Exclusion  of  Evidence  is  not  error  where  question  does  not 
show  its  materiality  and  there  is  no  offer  of  proof,  p.  420. 
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To  same  effect  in  Hanson  ▼.  Township  of  Red  Rock,  7  S.  Dak.  40, 
mling  similarly  as  to  question  asked;  Boy  kin  ▼.  State,  40  Fla.  492, 
noted  under  Marshall  v.  Hancock,  80  Cal.  82. 

80  CaL  420-426.    GODFREY  ▼.  MILLER. 

Insolyency — Fraudulent  Transfer. — Transfer  out  of  usual  course  of 
business  is  prima  facie  fraudulent,  and  grantee's  knowledge  may  be 
inferred  therefrom,  p.  424,  425. 

To  same  effect  in  Matthews  v.  Chaboya,  111  Cal.  438,  but  affirming 
verdict  of  jury  sustaining  conveyance.  Note  citations:  Bemheimer  v. 
Rindskopf,  15  Am.  St.  Rep.  421,  on  fraud;  Van  Raalte  v.  Harrington, 
20  Am.  St.  Rep.  632,  and  State  v.  Mason,  34  Id.  400,  on  grantee's 
knowledge. 

80  OaL  426-439.    ADAMS  T.  LAMBARD. 

Constructive  Trust  will  arise  on  transfer  of  property  to  one  in 
confidential  relations  on  his  parol  promise  to  reconvey,  p.  435. 

To  same  effect  in  Nordholt  v.  Nordholt,  87  Cal.  555,  22  Am.  St.  Rep. 
270,  Alaniz  v.  Casenave,  91  Cal.  46,  cited  in  Brison  v.  Brison,  75  Cal. 
525. 

Trustee  is  Chargeable  with  compoimd  interest  for  unlawful  sale  of 
trust  property  and  failure  to  account,  p.  439. 

To  same  effect  in  Falkner  v.  Hendy,  80  Cal.  645,  holding  rule 
applicable  to  moneys  fraudulently,  wrongfully  or  oppressively  with- 
held; Estate  of  Cousins,  111  Cal.  456,  462,  holding  guardian  liable  only 
for  legal  rate  compounded  for  commingling  of  moneys,  and  simple 
interest  when  no  fraudulent  intent  shown  in  investment  for  ward. 

80  Cal.  446-448.    DALTON  v.  LEAHSY. 

Deed  Abaolnte  held  not  to  be  a  mortgage  under  facts,  p.  447.  See 
note  to  Mannix  v.  Purcell,  15  Am.  St.  Rep.  584,  on  general  subject. 

80  Cal.  448-451.    SPOTTISWOOD  v.  WEIR. 

Exclusion  of  Evidence  on  insufficient  objection  is  not  reversible  error 
if  exclusion  proper  on  any  ground,  p.  450. 

To  same  effect  in  People  v.  Bidleman,  104  Cal.  612,  sustaining  ex- 
clusion. 

New  TxiaL — Counter-Affidavits  may  be  read,  although  filed  after 
proper  time,  if   sufficient   excuse   therefor  shown,  p.   451. 

To  same  effect  in  Smith  v.  Whit  tier,  95  Cal.  294,  as  to  affidavits  on 
misconduct  of  jury. 

New  Trial  for  Newly  Discovered  Evidence  will  be  denied  when  result 
would  not  be  affected  thereby,  p.  451. 
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To  sam«  effect  in  Braithwaite  t.  Aiken,  2  N.  Dak.  62,  66,  Bustaining 
its  denial. 

80  Cal.  452-460.    BORN  T.  HORSTMAK. 

Undertaking  on  Appeal. — ^Three  hundred  dollar  bond  is  sufficient 
where  judgment  does  not  require  any  act  on  appellant's  part,  p.  453. 

To  same  effect  in  McCallion  v.  Hibemia  etc.  Soc.,  98  Cal.  444,  as  to 
judgment  in  proceedings  on  interpleader;  Rohrbacher  v.  Superior  Courts 
144  Cal.  633,  noted  under  In  re  Scedel,  69  Cal.  241;  Braithwaite  ▼.  Jor- 
dan, 5  N.  Dak.  230,  sustaining  local  jurisdiction  in  action  on  appeal 
bond  in  local  admiralty  case.    Ransdell  v.  Boston,  172  111.  446. 

80  Cal.  460-462.    HSRRLICH  ▼.  McDONALD;  8.  C.  80  CaL  472,  474;  88 
Cal.  605. 

80  Cal.  462-472.    BRUSIE  T.  6ATE&    S.  C.  96  CaL  266,  267. 

Action  to  Quiet  Title  is  maintainable  without  regard  to  plaintiff*! 
possession,  p.  466. 

Cited  in  Casey  t.  Leggett,  126  CaL  672,  noted  under  People  ▼.  Center, 
66  Cal.  566. 

Attachment  ii  Inyalid  when  only  general  return  made,  p.  467. 

To  same  effect  in  Rudolph  v.  Saunders,  111  Cal.  236,  as  to  leyy  on 
personal  property.  Note  citations:  Hall  ▼.  Stevenson,  20  Am.  St.  Rep. 
808,  on  return  of  attachment. 

Attachment  lien. — ^Validity  does  not  depend  on  the  return,  p.  468. 

Cited  in  Hotter  H.  Co.  ▼.  Ontario  M.  Co.,  24  Mont.  198,  noted  under 
Blood  ▼.  Light,  38  Cal.  662. 

Return  on  Attachment  may  be  aided  by  parol  evidence  as  to  omis- 
sions of  material  requisites,  where  not  contradicted  thereby,  p.  466. 

To  same  effect  in  Sinsheimer  ▼.  Whitely,  111  Cal.  881,  62  Am.  St 
Rep.   194,  further  holding  valid  levy   shown. 

80  Cal.  472-482.    HSRRLICH  t.  McDONALD.    S.  C.  80  Cal.  460;   104 
Cal.  661,  663. 

Appeal. — ^Record  in  case  of  order  should  state  grounds  of  the  motion, 
p.   474. 

Cited  in  Williams  v.  Hawley,  144  Cal.  99,  noted  under  Holrerstot  t. 
Biigby,  13  Cal.  43. 

Record  on  Appeal — Authentication  of  papers  used  on  motion  can  be 
only  by  bill  of  exceptions,  p.  476. 

To  same  effect  in  Somers  v.  Somers,  81  Cal.  608,  612  (but  see  615), 
holding  certificate  of  judge  insufficient  therefor;  and  see  Adams  v. 
Andross,  85  Cal.  609,  ruling  similarly  as  to  like  certificate;   Hyde  T. 
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Thornton,  83  Cal.  83,  but  denying  power  of  supreme  court  to*  settle 
such  bill;  Melde  v.  Reynolds,  120  Cal.  237,  holding  clerk's  authentication 
insufficient;  Bank  v.  Goodsell,  137  Cal.  423,  holding  authentication  not 
supplied  by  stipulation  as  to  correctness  of  file  marks  and  indorsements 
on  separate  papers  included  in  transcript;  Skinner  v.  Horn,  144  Cal. 
279,  applying  rule  to  affidavits  on  motion  for  new  trial;  Perego  y. 
Bodge,  9  Utah,  6,  as  to  notice,  affidavits  and  minutes,  on  motion  for 
new  trial.  Distinguished  in  Simmons  etc.  Co.  v.  Alturas  Com.  Co.,  4 
Idaho,  391,  attorneys  of  record  may  certify  that  transcript  on  appeal 
contains  correct  copies  of  all  papers  used  on  hearing  of  motion  below. 

Agent  occupies  fiduciary  relation  towards  principal,  p.  480. 

See  note  to  Tyler  v.  Sanborn,  15  Am.  St.  Rep.  104,  on  general  sub- 
ject. 

Discharge  in  Insolvency  does  not  embrace  claim  against  agent  for 
conversion  of  principal's  property,  p.  480. 

To  same  effect  in  Dyer  v.  Bradley,  89  Cal.  583,  but  holding  such 
claim  no  ground  for  opposing  discharge;  Mayberry  v.  Cook,  121  Cal. 
591,  as  to  conmiission  merchant,  and  holding  rule  not  affected  by  ac- 
count stated  with  consignor;  Bank  v.  Rucker,  138  Cal.  610,  noted  un- 
der Treadwell  v.  HoUoway,  48  Cal.  548. 

General  Citation. — Stuart  v.  Altman,  8  Tex.  Cir.  App.  680. 

80  Cal.  483-490.    SANSOMS  y.  MTBRS. 

Settlement  of  Bill  of  Bzceptions  cannot  be  refused  because  of  its 
imperfections,  p.  486. 

To  same  effect  in  Walkerly  y.  Greene,  104  Cal.  212,  and  Cohen  v. 
Wallace,  107  Cal.  137,  140.  Cited  under  S.  C.  77  Cal.  353,  Winters  v. 
Buck,  121  Cal.  280,  281,  granting  mandamus,  although  proposed  bill 
was  merely  transcript  of  reporter's  notes;  City  v.  Ballard,  126  Cal. 
678,  granting  mandamus  when  objection  to  settlement  was  that  re- 
porter's notes  were  inserted  at  length;  Montana  etc.  Co.  v.  Howard, 
10  Mont.  297,  on  point  that  bill  before  court  was  not  properly  settled. 

80  Cal.  490-503.    RICHARDSON  y.  LOUPE. 

Probate  Partition  can  be  made  only  in  course  of  settlement  of  estate 
and  for  purposes  of  distribution,  p.  496. 

To  same  effect  in  Buckley  v.  Superior  Court,  102  Cal.  8,  41  Am.  St. 
Rep.  137  (and  note,  144),  on  point  that  such  partition  cannot  be  made 
unless  decedent's  interest  is  estate  in  severalty. 

Judgment  against  Infants  is  binding  when  rendered  on  appearance 
of  general  guardian,  p.  499. 

To  same  effect  in  Western  etc.  Co.  y.  Phillips,  94  Oal.  66,  although 
no  guardian  ad  litem  appointed. 
Notes  Cal.  Rep.— 242. 
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Summons. — Service  on  minors  and  guardian  sustained,  p.  499. 

Cited  in  Morrison  v.  Morrison,  25  Wash.  472,  on  point  that  only  one 
service  need  be  made  on  guardian  for  several  minors. 

80  Cal.  505-507.    RICHARDS  v.  TRAVELERS'  INS.  CO. 

Complaint  for  Breach  of  Contract  for  payment  of  money  must  allege 
its  nonpayment,  p.  506. 

To  same  effect  in  Grant  v.  Sheerin,  84  Cal.  200,  action  for  balance 
on  accounting,  but  holding  complaint  in  suit  good  as  against  general 
demurrer;  Curtiss  v.  Bachman,  84  Cal.  217,  action  on  injunction  bond; 
Notman  v.  Green,  90  Cal.  173,  action  on  note;  Hurley  v.  Ryan,  119 
Cal.  72,  action  for  moneys  expended,  and  further  holding,  as  in  main 
case,  defect  not  cured  by  verdict;  and  sec  on  last  point.  Stow  v.  Schief- 
ferly,  120  Cal.  612,  Dodge  v.  Kimple,  121  Cal.  581,  action  on  building 
bond;  Franz  v.  Bieler,  126  CaL  180,  as  to  breach  of  contract  to  pay 
liquidated  damages  (but  see  main  opinion) ;  Penrose  v.  Winter,  135  OaL 
292,  sustaining  complaint  on  default  judgment,  although  alleging  that 
debt  was  ''due  and  owing." 

Demttirer  is  not  Waived  by  submission  without  argument,  p.  606. 

To  same  effect  in  Evans  v.  Gerken,  105  Cal.  312,  applying  rale  to 
overruling  of  general  demurrer  by  consent;  Kimball  v.  RichaTdson 
etc.  Co.,  Ill  Cal.  397,  but  holding  waiver  possible  of  objecticm  to  men 
defects  in  pleading. 

Complaint. — ^Verdict  does  not  cure  entire  absence  of  material  al- 
legation, p.  607. 

To  same  effect  in  Miller  v.  Mining  Go.,  2  Idaho,  1207,  35  Am.  St. 
Rep.  290,  as  to  averment  of  corporate  existence.  Note  citations:  Chi- 
cago etc.  Co.  V.  Hines,  22  Am.  St.  Rep.  620,  on  general  subject. 

80  Cal.  607-610.    DB  COSTA  v.  COMFORT. 

Grantee  of  Mortgagor  who  has  agreed  to  pay  debt  from  proceeds  of 
sale,  is  liable  therefor,  p.  609. 

To  same  effect  in  Roberts  v.  Fitzallen,  120  Cal.  484,  but  holding 
debt  enforceable  against  such  grantee  only  through  foreclosure  pro* 
ceedings. 

Chattel  Mortgagee  may  Recover  for  conversion  of  mortgaged  prop- 
erty, p.  609. 

To  same  effect  in  Close  v.  Hodges,  44  Minn.  206,  affirming  liability  of 
purchaser  of  mortgaged  growing  crop. 

80  Cal.  510-514.     SILVESTER  v.  COB  ETC.  CO. 

Mechanics'  Liens  on  Mining  Claims  extend  to  claim  as  wbole  and 
not  to  separate  structures,  p.  611. 
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To  same  effect  in  Williams  y.  Mining  Co.,  102  Gal.  142,  sustaining 
claim  of  materialman;  Hines  v.  Miller,  122  Gal.  519,  holding  lien  secured 
thereon;  Maynard  v.  Ivey,  21  Nev.  246,  discussing  sufilciency  of  state- 
ment of  claim.  Note  citations:  Savage  v.  Savage,  20  Am.  St.  Rep.  796, 
on  property  subject  to  lien. 

Notice  of  Lien  must  be  filed  within  statutory  time  after  completion 
of  whole  work,  p.  612. 

See  note  to  Harrison  ▼.  Association,  19  Am.  St.  Rep.  717,  on  general 
subject. 

Filing  of  Notice  of  Lien  is  shown  prima  facie  by  recorder's  indorse- 
ment thereon,  p.  512. 

To  same  effect  in  Gameau  ▼.  Mill  Co.,  8  Wash.  474,  admitting  in 
eyidence  original  notice  so  indorsed. 

Mechanics'  Liens. — ^Materials  create  no  lien  unless  actually  used  in 
the  building,  p.  613. 

To  same  effect  in  Bewick  ▼.  Muir,  83  Cal.  373,  further  discussing  Uen 
on  mining  claim;  Reed  v.  Norton,  90  Cal.  698,  but  holding  complaint  to 
st^te  Mich  use  sufficiently;  Hamilton  ▼.  Mining  Co.,  118  CaL  163,  hold- 
ing certain  articles  to  be  "materials;"  Wilson  y.  Nugent,  126  Cal.  284, 
holding  findings  insufficient  for  judgment  for  claimants;  and  cf.  Mis- 
soula etc.  Co.  ▼.  CDonnell,  24  Mont.  72,  ruling  similarly  under  facts 
stated;  Bennett  ▼.  Beadle,  142  Cal.  242,  denying  lien  for  materials 
supplied  for  vessel  situate  in  another  state;  Stimpson  Go.  v.  Los  Angeles 
etc.  Co.,  141  Cal.  82,  noted  under  Houghton  v.  Blake,  5  CaL  240. 

80  Cal.  614-619.    HASSHA6EN  y.  HASSHA6EN. 

Statute  of  Frauds. — ^Tmst  as  to  realty  is  invalid  unless  created  or 
declared  in  writing  or  by  operation  of  law,  p.  518. 

To  same  effect  in  Moore  v.  Hamerstag,  109  Gal.  124,  as  to  parol 
promise  to  hold  lands  in  trust,  made  after  their  acquisition;  Smith  v. 
Mason,  122  Cal.  427,  further  holding  neither  constructive  nor  resulting 
trust  shown.  Note  citations:  Manniz  v.  Purcell,  16  Am.  St.  Rep.  684, 
on  express  trusts. 

80  C41.  619-521.    GROSS  y.  KELLSHER. 

Presumption  on  Appeal  is  in  favor  of  regularity  of  proceedings  be- 
low, p.  620. 

See  note  to  Randolf  y.  Bloomfield,  14  Am.  St.  Rep.  271,  on  general 
subject. 

Order  Granting  New  Trial  operates  to  vacate  judgment,  p.  521. 

To  same  effect  in  Bedford  v.  Kissick,  8  S.  Dak.  687,  on  point  that 
transcript  need  not  include  judgment  when  appeal  is  from  order  deny- 
ing new  triaL 
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80  Cal.  621-528.    TROUSCLAIR  v.  PACIFIC  COAST  S.  S.  CO. 

Contributory  Negligence  is  bar  to  action  for  injuries  received  from 
negligent  operation  of  railroad,  p.  525. 

See  note  to  Dyson  y.  Railroad  Co.,  14  Am.  St.  Rep.  87,  on  railroad 
crossings. 

80  Cal.  628-530.  FORNEY  y.  FORNST. 

Divorce. — Habitual  Intemperance  may  be  pleaded  in  language  of  stat- 
ute without  specification  of  particular  acts,  p.  530. 

To  same  effect  in  Reading  v.  Reading,  96  CaL  6,  sustaining  similar 
complaint  on  appeal  from  default  judgment.  Note  citations:  McVickar 
y.  McVickar,  19  Am.  St.  Rep.  433,  on  general  subject. 

80  Cal.  530-638.    FRESNO  CANAL  ETC.  CO.  y.  DUNBAR. 

Secondary  Evidence  of  writing  is  inadmissible  unless  orighutl  proved 
lost  or  otherwise  accounted  for,  p.  636. 

See  note  to  Wiseman  y.  Railroad  Co.,  23  Am.  St.  Rep.  140,  on  gen- 
eral subject. 

Purchaser  of  Water  for  irrigation,  held  liable  when  seller  prepared  to 
supply  it,  p.  537. 

Cited  in  Balfour  v.  Fresno  etc.  Co.,  109  Cal.  226,  as  to  similar  con- 
tract by  permitting  its  explanation  by  parol;  Tianning  v.  Osborne,  76 
Fed.  Rep.  330,  but  held  inapplicable,  discussing  water  rates.  Dis- 
tinguished in  Balfour  v.  Fresno  etc.  Co.,  123  Cal.  399,  holding  rental 
due  only  when  water  was  brought  on  the  land  under  the  contract  dis- 
cussed. 

Contract  for  supply  of  water  held  to  create  lien  on  land  affected, 
and  to  run  with  the  land,  p.  534. 

Cited  in  Fresno  etc.  Co.  v.  Park,  129  Cal.  440-450;  San  Diego  etc.  Co. 
y.  Souther,  90  Fed.  168,  and  San  Diego  etc  Co.  v.  City,  174  U.  &  768, 
noted  under  Fresno  etc.  Co.  v.  Rowell,  80  Cal.  114. 

80  Cal.  538-542.    PEOPLE  v.  FITZPATRICK. 

Receiver  of  Stolen  Property  is  liable,  although  not  having  received 
all  of  property  stolen,  p.  541. 

To  same  effect  in  State  v.  Crawford,  39  S.  Car.  849,  sustaining  eon- 
viction  under  facts  stated. 

80  Cal.  642-544.    BRYANT  ▼.  LAN6F0RD. 

Assignment  for  Creditors  void  as  to  them  is  valid  as  between  parties 
and  persons  assenting  thereto;  nor  is  it  y<^d  for  assignee's  failure  to 
give  bond,  p.  643. 
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To  same  effect,  as  to  first  point,  in  Wilhoit  y.  Lyons,  98  OaL  412, 
and  as  to  seocmd  point,  at  p.  414,  construing  same  assignment. 

80  Cal.  644-646.    PEOPLE  y.  JOSELYN. 

liiademeanon. — ^Jurisdiction  does  not  belong  to  superior  court,  p. 
646. 

To  same  effect  in  State  ▼.  Myers,  11  Mont.  369,  construing  similar* 
local  laws  and  discussing  exclusive  grant  of  jurisdiction  thereunder. 

80  Cal.  646-563.    JOHNSON  T.  McCONNSLL. 

Dogs  are  property,  and  their  malicious  destruction  or  injury  is  ac- 
tionable, p.  648. 

See  notes  to  Hamby  y.  Sampson,  67  Am.  St.  Rep.  292,  206,  208,  and 
Heiligmann  y.  Rose,  26  Am.  St.  Rep.  808. 

80  CaL  663-669.    HUDEPOHL  y.  LIBERTY  HILL  ETC.  CO. 

Tenancy  is  not  created  by  agreement  to  work  mine  on  shares,  p. 
668. 

To  same  effect  in  Stuart  y.  Adams,  80  Cal.  373,  holding  such  agree- 
ment not  to  constitute  a  mining  partnership;  Vietti,  y.  Nesbitt,  22  Ney. 
395,.  holding  such  agreement  not  to  constitute  partnership.  Cited  in 
Lambie  v.  Sloss  etc.  Co.,  118  Ala.  434,  holding  agreement  one  of  em- 
ployment and  not  of  lease. 

80  Cal.  569-664.    POWELL  y.  SUTRO. 

Motion  for  Change  of  Venue  in  justice's  court  action  is  too  late  when 
made  after  appeal  and  answer  filed,  p.  661. 

Distinguished  in  Clements  v.  Greenwell,  40  Mo.  App.  608,  holding 
such  motion  properly  made  on  appeal,  under  local  statutes. 

80  Cal.  564-665.    OILMAN  y.  BOOTZ. 

Appeal. — ^Bill  of  Ezoeptiont  is  necessary  to  bring  np  nonappealable 
order,  p.  666. 

To  same  effect  in  Spence  y.  Scott,  97  OaL  182,  aa  to  order  striking 
out  parts  of  answer. 

80  Cal.  565-570.    SCHMIDT  y.  BAXTER. 

Negligence. — Owner  of  Premises  is  under  no  duty  for  safety  of  one 
entering  on  private  part  thereof  by  mere  license,  p.  669. 

To  same  effect  in  Peters  v.  Bowman,  115  Cal.  348,  56  Am.  St.  Rep. 
107,  holding  owner  of  yacant  unfenced  lot  not  liable  for  drowning  of 
trespassing  child  in  pond  formed  thereon;  Kennedy  v.  Chase,  119  Cal. 
642,  63  Am.  St.  Rep.   157,  denying  master's  liability  to  servant  for 


80  Cal.  570-605  Notes  on  California  Reports.  3862 

damage  occasioned  by  yisit  to  unnecessary  part  of  vessel;  Gnndel 
T.  Union  Iron  Works,  141  Gal.  567,  as  to  person  walking  on  insecure 
gangplank  from  defendant's  priyate  walk  to  its  vessel;  Means  ▼. 
Southern  Califumia  etc.  Ck>.,  144  Gal.  479,  as  to  injury  from  bursting 
of  acid  tank  in  freight  depot  to  licensee  therein^  Thiele  ▼.  McManus,  3 
Ind.  App.  134  (cited  in  Faris  ▼.  Hoberg,  134  Ind.  276,  39  Am.  St.  Rep. 
.267),  discussing  sufficiency  of  complaint;  Clark  y.  Railroad  Co.,  113 
Mich.  27,  holding  defendant  not  liable  to  trespasser  or  licensee;  Gliffe 
▼.  Pacific  Mail  etc.  Co.,  81  Fed.  Rep.  810,  but  holding  owner  of  vessel 
liable  under  facts  to  employee  of  stevedores  unloading  her.  Note  cita- 
tions: Mclntire  v.  Roberts,  14  Am.  St.  Rep.  436,  on  negligence;  Smith- 
wick  V.  Hall,  21  Id.  109,  defining  negligence. 

NegUgence. — Nonsuit  should  be  granted  when  plaintiff  fails  to  make 
out  his  case,  p.  570. 

See  note  to  Meloy  v.  Railway  Co.,  14  Am.  St.  Rep.  331,  on  negligence. 

80  Gal.  570-572.     TAPPAN  v.  ALBANY  BREWING  CO.;   13  Am.  St 
Rep.  174. 

80  Gal.  572-674.    MUNSON  v.  BOWBN. 

Res  Adjudicata. — Complaint  held  not  to  state  facts  constituting,  p. 
574. 

See  note  to  Huntley  v.  Holt,  21  Am.  St.  Rep.  74,  on  general  sub- 
ject. 

80  Gal.  574-605.    TREADWELL  v.  WHITTIER;  13  Am.  St.  Rep.  175; 
see  SMITH  v.  WHITTIER,  95  Gal.  286. 

Negligence. — Damages  may  include  permanent  loss  and  damage  rs- 
suiting  from  injury  received,  p.  580. 

To  same  effect  in  Clare  v.  Railroad  Co.,  122  Gal.  506,  holding  verdict 
not  excessive;  Samuels  v.  Cal.  St.  Ry.  Co.,  124  Cal.  296,  admitting  evi- 
dence of  uterine  trouble  brought  on  by  the  accident;  Lombardi  v.  Gal 
St.  Ry.  Co.,  124  Gal.  320,  but  holding  loss  of  anticipated  profits  from 
plaintiff's  business  not  recoverable;  San  Antonio  etc.  Co.  v.  Weigers, 
22  Tex.  Civ.  App.  348,  on  point  that  such  damages  need  not  be  specially 
pleaded;  Flanagan  v.  Railroad  Co.,  83  Iowa,  643,  sustaining  complaint; 
Cunningham  v.  Railroad  Co.,  49  Fed.  Rep.  439,  admitting  expert  evi- 
dence as  to  effect  of  such  injuries.  Note  citations:  Louisville  etc.  Co. 
V.  Minogue,  29  Am.  St.  Rep.  381,  Alabama  etc.  Co.  v.  Frazier,  30  Id. 
39,  and  Goodhart  v.  Railroad  Co.,  55  Id.  712,  on  general  subject. 

Negligence. — ^Passenger  in  Elevator  need  show  only  accident  and  in- 
jury therefrom,  p.  582. 

To  same  effect  in  Mitchell  v.  Railroad  Co.,  87  Cal.  72,  and  Bush  v. 
Barnett,  96  Cal.  204.  Cited  under  Lawrence  v.  Green,  70  Cal.  417;  Mc- 
Currie  v.  S.  P.  Co.,  122  Cal.  562,  applying  rule  to  passenger  in  railroad 
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fcrain;  Budd  y.  Carriage  Co.,  26  Oreg.  323,  applying  rule  to  coach  pass- 
engers injured  in  runaway;  Ellis  v.  Waldron,  19  R.  I.  371,  sustaining 
complaint  by  injured  elevator  passenger. 

Carriers  of  Passengers  do  not  absolutely  warrant  latter's  safety,  p. 
585. 

To  same  effect  in  Nagle  v.  Railroad  Co.,  88  Cal.  91,  holding  railroad 
company  not  liable  for  injuries  suffered  from  negligently  stepping 
from  train;  International  etc.  Co.  v.  Welch,  86  Tex.  204,  40  Am.  St. 
Rep.  830,  holding  certain  instructions  erroneous. 

Carriere  of  Passengers  are  liable  for  slightest  neglect,  and  held  to 
extraordinary  diligence  and  care,  p.  685. 

To  same  effect  in  Alabama  etc.  Co.  y.  Hill,  93  Ala.  521,  30  Am.  St. 
Rep.  70,  sustaining  instructions,  and  Montgomery  etc.  Co.  y.  Mallette, 
92  Ala.  215,  ruling  similarly.  Cited  in  Bosqui  v.  Sutro  R.  R.  Co.,  131 
Cal.  399,  400,  as  to  street  railroads,  holding  instructions  properly  modi- 
fied. 

Owner  of  Passenger  Bleyator  is  subject  to  rules  of  liability  of  com- 
mon carrier,  p.  591. 

To  same  effect  in  Kentucky  etc.  Co.  y.  Camp,  97  Ky.  431,  sustaining 
recovery  by  infant;  Southern  etc.  Assn.  v.  Lawson,  97  Tenn.  371,  56  Am. 
St.  Rep.  806  (and  notes  pp.  806,  807,  808),  holding  him  liable  for  injuries 
received  upon  entering  elevator;  Marker  v.  Mitchell,  54  Fed.  Rep.  638, 
sustaining  instructions,  and  further  holding  rule  applicable  both  as  to 
machinery  and  manner  of  use;  and  see  S.  C,  on  appeal,  62  Fed.  Rep. 
143;  Springer  v.  Ford,  189  111.  434,  435,  82  Am.  St.  Rep.  464,  465,  hold- 
ing owner  of  building  liable  for  injuries  received  by  tenant's  employee; 
Gibson  y.  Trust  Co.,  177  Mass.  103,  stating  conflicting  authorities,  but 
not  deciding  questions;  denied  in  Griffin  v.  Manice,  166  N.  Y.  197,  82 
Am.  St.  Rep.  636,  holding  owner  bound  to  use  only  reasonable  care. 
Note  citations:  People's  Bank  v.  Morgolofski,  32  Am.  St.  Rep.  411, 
on  elevators. 

Owner  of  Passenger  Elevator  must  adopt  most  improved  modes  of 
construction  and  machinery  in  known  use,  p.  699. 

Distinguished  in  Sappen field  v.  Railroad  Co.,  91  Cal.  55,  holding  rule 
inapplicable  as  between  owner  of  street  car  and  its  driver;  and  McDon- 
ough  v.  Lanpher,  55  Minn.  505,  43  Am.  St.  Rep.  543,  as  between 
owner  of  building  and  employee  (but  see,  contra,  Wise  v.  Ackerman, 
76  Md.  389.)  Note  citations:  Dallemand  v.  Saalfeldt,  67  Am.  St.  Rep. 
219;  Bessemer  etc.  Co.  v.  Campbell,  77  Am.  St.  Rep.  29. 

Elevators. — Owners  are  obliged  to  use  best  known  tests  reasonably 
practicable,  irrespective  of  tests  made  originally  by  manufacturer,  p. 
595. 

Cited  in  Siemsen  v.  Oakland  etc.  Ry.,  134  Cal.  499,  sustaining  in- 
structions as  to  liability  in  case  of  latent  defect  in  wheel. 
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80  Cal.  605-609.    REYNOLDS  v.  WILLASD. 

Adyerse  Possession— Taxes.— Olaimant  must  show  either  payment  or 
nonassessment,  p.  607. 

To  same  effect  in  concurring  opinion  in  McGrath  y.  Wallace,  85  GaL 
629,  holding  proof  of  such  possession  insufficient;  Baldwin  y.  Temple, 
101  Cal.  401,  holding  finding  of  nonassessment  not  supported  by  evi- 
dence (but  see  concurring  opinion,  p.  403,  404,  denying  rule). 

Adyerse  Possession — ^Tazes. — Claimant  cannot  show,  payment  of  taxes 
on  land  other  than  locus,  through  mistake,  p.  608. 

Cited  in  Standard  etc.  Co.  y.  Habishaw,  132  CaL  124,  holding  against 
adyerse  possession  accordingly. 

80  Cal.  600.    LEMON  y.  SUCKER. 
Appeal. — Damages  may  be  awarded,  when  taken  for  delay,  p.  609. 

Cited  in  Neyills  y.  Bhortridge,  129  CaL  677,  on  point  that  appeal  oaa- 
not  be  dismissed  because  so  taken. 

80  Cal.  611-625.    LAMBERT  ▼.  HASKELL. 

Instniment  on  which  suit  based  may  be  set  out  in  foil  in  body  of 
pleading  or  attached  as  an  exhibit,  p.  613. 

To  same  effect  in  Ward  y.  Clay,  82  Cal.  506,  as  to  copy  of  note  an- 
nexed as  exhibit  and  property  referred  to;  Hibemia  Say.  etc.  See.  y. 
Thornton,  127  Cal.  577,  noted  under  Stoddard  y.  Treadwell,  26  Cal.  294; 
Georges  v.  KcBsler,  131  Cal.  184,  as  to  exhibit  attached  to  complaint 
and  incorporated  by  reference;  Stephens  y.  Insurance  Co.,  14  Utah,  267, 
269  (but  see  dissenting  opinion  270)  as  to  insurance  policy  similarly 
annexed;  Fudickar  y.  Irrigation  Dist.,  109  Cal.  36,  on  point  that  exhibit 
to  complaint  may  be  referred  to  to  ascertain  nature  of  property  de- 
scribed therein;  Seattle  etc.  Co.  y.  Haley,  6  Wash.  305,  36  Am.  St.  Rep. 
158,  as  to  bond,  but  holding  allegation  of  execution  necessary  in  addi- 
tion to  signatures  shown  in  copy  annexed. 

Injunction  Bond  conditioned  that  writ  "shaU  issue"  may  be  construed 
''shall  be  continued  in  force,"  p.  616. 

To  same  effect  in  Alaska  etc.  Co.  y.  Hirsch,  110  Gal.  251,  256,  but 
holding  sureties  not  liable,  under  facts,  on  bond  giyen  after  issuance 
of  injunction. 

Damages  on  Injunction  Bond  may  include  profits  to  be  made  from 
business  enjoined,  p.  618. 

To  same  effect  in  Dwyer  y.  Carroll,  86  Cal.  305,  as  to  loss  of  busi- 
ness of  tenant  from  landlord's  trespass;  and  Hawthorne  y.  Siegel,  88 
Cal.  167,  22  Am.  St.  Rep.  296,  on  similar  action,  admitting,  as  in  main 
case,  eyidence  of  amount  of  present  business;  Bryson  y.  McCone,  121 
CaL  159,  applying  rule  to  action  for  breach  of  contract;   Barnes  y. 
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Berendes,  139  CaL  36,  admitting  evidence  of  existing  profits  in  action 
to  abate  nuisance  by  erection  of  wall  overhanging  plaintiff's  lot,  pre- 
venting the  erection  of  a  permanent  building  thereon.  Note  citations: 
Hubble  V.  Cole,  29  Am.  St.  Rep.  718,  on  general  subject. 

Undertaking  is  necessary  only  on  granting  preliminary  injunction, 
p.  620. 

Approved  in  Neumann  v.  Moretti,  146  CaL  33,  ex  parte  restraining 
order  granted  to  plaintiff  before  defendant's  appearance,  \mtil  further 
order  of  court  requires  undertaking. 

Preliminary  Injunction  is  merged  in  perpetual  injunction  granted 
on  hearing,  p.  621. 

To  same  effect  in  Sheward  v.  Water  Oo.,  90  CaL  638,  dismissing  appeal 
from  injunction  so  merged;  San  Diego  etc.  Co.  v.  Steamship  Co.,  101 
Cal.  218,  on  pcMnt  that  such  injunction  ceases  when  motion  to  continue 
in  force  not  prosecuted. 

Injunction. — Connsel  Fees  recoverable  in  suit  on  bond  are  such  only 
as  were  expended  principally  or  solely  in  procuring  dissolution,  p. 
624. 

To  same  effect  in  San  Diego  etc.  Oo.  v.  Steamship  Co.,  101  Cal.  221, 
cited  also  above;  Curtiss  v.  Bachman,  110  Cal.  440,  62  Am.  St.  Rep. 
115,  applying  rule  to  costs  recoverable;  Black  v.  HilUcker,  130  OaL  194, 
noted  under  Bustamente  v.  Stewart,  66  CaL  156. 

80  CaL  625-626.    IN  RS  JBSSUP. 

Bzecutor  cannot  be  allowed  fees  paid  attorney  for  resisting  claims 
of  pretermitted  heir,  p.  626. 

To  same  effect  in  Henry  v.  Superior  Court,  93  CaL  573,  In  re  Welch, 
106  CaL  429,  Estate  of  Olmstead,  120  Cal.  453,  In  re  Phillips'  Estate, 
18  Mont.  314,  cited  under  Estate  of  Marrey,  66  CaL  287;  Wilbur  v. 
Wilbur,  17  Wash.  685,  as  to  attorney's  fees  contracted  by  administra- 
trix in  litigating  right  to  inherit. 

80  CaL  626-629.    ROMIinS  y.  CRALLB.    S.  C.  83  CaL  432,  433. 

Appealable  Orders  do  not  include  order  denying  motion  for  rehearing 
ol  motion  for  new  trial,  p.  628. 

See  note  to  Davie  v.  Davie,  20  Am.  St.  Rep.  174,  on  appealable  orders. 

80  Cal.  629-631.    MOULTON  y.  McDERMOTT. 
Bjectment.— Cotenant  may  sue  alone  for  whole  tract,  p.  630. 
See  note  to  King  v.  Hyatt,  37  Am.  St.  Rep.  311,  on  cotenancy. 

80  CaL  631-635.    ALBBRTOLI  y.  BRANHAM;  13  Am.  St.  Rep.  200. 

Fxaudolent  Conveyanoe.— Fraud  cannot  be  alleged  in  general  terms, 
p.  633. 
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Cited  in  Wilson  v.  Sullivan,  17  Utah,  351,  noted  under  Meeker  v. 
Harris,  19  Cal.  279.  Distinguished  in  Sukeforth  v.  Lord.  87  Cal.  403, 
where  such  pleading  held  sufficient  in  absence  of  objection  thereto  or 
to  evidence  thereunder;  Mason  v.  Vestal,  88  CaL  397,  22  Am.  St.  Rep. 
311,  holding  such  fact  pleadable  by  sheriff  in  justification  by  general 
denial;  and  see  Eads  v.  Kessler,  121  Cal.  244,  as  to  distinction.  Note 
citations:  People  v.  Healy,  15  Am.  St.  Rep.  96;  Whitney  v.  Kelley,  28 
Id.  112;  Hutchinson  v.  Bank,  36  Id.  650;  Qough  v.  Holden,  37  Id.  406; 
and  Phenix  etc.  Co.  v.  McEvony,  53  Id.  531,  on  pleading  of  fraud. 

Fraudulent  Conyeyance  will  not  be  avoided  because  of  transferee's 
mere  knowledge  of  transferrer's  insolvency,  p.  635. 

To  same  effect  in  Haskin  v.  James,  £6  Cal.  260,  sustaining  sale  under 
facts  stated.  Note  citations:  Renninger  v.  Spatz,  15  Am.  St.  Rep.  695, 
Reels  V.  Flynn,  26  Id.  356,  and  State  y.  Mason,  34  Id.  396,  on  grantee's 
knowledge. 

General  Citation. — ^Vickers  y.  Buck  Stove  etc.  Co.  60  Kan.  604. 

80  Cal.  636-647.    FALKNER  T.  HENDY;  S.  C.  103  Cal.  16,  17;  107  CU. 
49,  50;   123  Cal.  467. 

Appeal — ^Rehearing. — ^Department  judgment  was  modified  in  bank 
without  rehearing,  p.  646. 

Cited  in  Niles  v.  Edwards,  95  Cal.  46,  in  support  of  general  rule. 

80  Cal.  647-652.    TUNSTEAD  y.  NIXDORF. 

Sureties  on  Indemnity  Bond  to  sheriff  become  liable  on  recovery  of 
judgment  against  him,  p.  651. 

To  same  effect  in  Showers  v.  Wadsworth,  81  Cal.  273,  on  point  that 
incurring  of  liability  fixes  right  of  recovery  againat  one  agreeing  to  give 
indemnity  bond,  although  no  bond  actually  giveiu 
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81  CW.  1-0.    NOUNAH  y.  SUTTER  ETC.  LD.  CO. 

Fraudulent  Representations  do  not  include  mere  expressions  of  opin- 
ion, p.  6. 

Cited  in  Choate  y.  Hyde,  129  Cal.  584,  as  to  opinion  as  to  title;  Taylor 
V.  Ford,  131  Gal.  445,  noted  under  Rendell  y.  Scott,  70  Cal.  514;  American 
etc.  Bank  y.  Hammond,  25  Colo.  372,  further  holding  it  a  question  of 
fact  whether  statements  were  mere  expressions  of  opinion;  Hoffman  y. 
Kirby,  136  Cal.  28,  but  holding  complaint  sufficient.  See  notes  18  Am. 
St.  Rep.  566,  and  14  Am.  St.  Rep.  407. 

Fraud  is  Waiyed  by  continuance  of  work  under  alleged  fraudulent 
contract  after  discovery  of  facts,  p.  8. 

To  same  effect  Schmidt  y.  Mesmer,  116  Cal.  272,  holding  waiyer 
shown  by  delay  for  seyenteen  months,  and  other  facts  of  acquiescenoe; 
Lee  y.  McClelland,  120  Cal.  151,  ruling  similarly  under  facts.  Note 
citations:    Cottrill  y.  Krum,  18  Am.  St.  Rep.  663,  on  general  subject. 

81  Cal.  9,  10.    IN  RS  TRATLOR;  16  Am.  St.  Rep.  174. 

81  Cal.  11-13.    WISE  Y.  WALKER. 

Res  Judicata — ^Foreclosure  Decree  held  to  be,  under  facts,  p.  13. 

See  note  to  Haines  y.  Flynn,  18  Am.  St.  Rep.  790,  on  general  sub- 
ject. 

81  Cal.  14-19.    QUnm  Y.  QUINN. 

Mining  Partnership  is  not  one  created  by  agreement  to  work  quarry 
and  divide  profits,  p.  15. 

To  same  effect  in  Congdon  v.  Olds,  18  Mont.  491,  discussing  difference 
between  mining  and  general  partnerships  and  holding  instruction  on 
subject  erroneous.  Note  citations:  Morgan  y.  Farrell,  18  Am.  St.  Rep. 
290,  on  partnerships. 
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81  Cal.  19-37.  FORD  y.  BOARD  OF  STATE  HARBOR  COMMISSION- 
ERS. 

State  Harbor  Commisaloners  created  ollioers  of  collector  and  wharfinger, 

by  delegation  from  legislature;  and  it  may  abolish  them,  p.  25. 

Cited  in  Freeman  v.  Bamum,  131  Cal.  390,  82  Am.  St.  Rep.  357,  applying 
rule  to  control  of  supervisors  over  assistant  district  attorney.  Over- 
ruled in  Farrell  v.  Board,  85  Cal.  414  (and  see  417)  denying  authority 
to  delegate  power  to  appoint  officers.  But  see  Board  v.  Smith,  22 
Colo.  544,  sustaining  power  of  county  commissioners  \mder  local  laws 
to  appoint  justices;  Oldham  v.  Mayor,  102  Ala.  365,  on  point  that 
power  creating  office  may  also  abolish  it;  and  on  same  point  Goodwin 
V.  State,  142  Ind.  120,  and  Heath  v.  Salt  Lake  aty,  16  Utah,  382,  aU 
construing  local  statutes. 

Offices. — Power  to  appoint  indefinitely  cannot  be  delegated,  p.  37. 

Cited  in  People  v.  Wheeler,  136  Cid.  655,  as  to  employment  of  hospital 
physicians  by  supervisors. 

81  Cal.  38-39.    McGRATH  y.  HYDE. 

Appeal  from  Judgment — Sufficiency  of  evidence  la  not  reviewable 
where  appeal  not  taken  within  sixty  days,  p.  38. 

See  note  to  Missouri  etc.  Oo.  v.  Platzer,  15  Am.  St.  Rep.  780,  on  re- 
view of  evidence. 

81  Cal.  39-42.    BELCHER  ▼.  MURPHT. 

Appeal — ^Nonsuit. — Order  denying  will  be  reviewed  only  on  grounds 
specified  in  motion,  p.  41. 

To  same  effect  in  First  Nat.  Bank  v.  Laughlin,  4  N.  Dak.  402,  as  to 
motion  to  direct  verdict.  Note  citations:  Missouri  ete.  Oo.  v.  Platzer, 
15  Am.  St.  Rep.  780,  on  review  of  evidence. 

Gronnds  of  Nonsuit  must  be  specifically  stated,  p.  41. 

Cited  in  Frank  v.  Bullion  etc.  Co.,  19  Utah,  45,  noted  under  Poehlman 
y.  Kennedy,  48  CaL  201;  Lewis  v.  Mining  Co.,  22  Utah,  53,  noted  under 
Kiler  v.  Kimball,  10  Cal.  268. 

81  Cal.  44-55.    RICHARDS  ▼.  DOWER;  S.  C.  see  DOWER  y.  RICHARDS, 
151  U.  S.  661,  where  affirmed  on  writ  of  error. 

Town  Site  Patent  does  not  cover  mines  known  to  be  valuable  at  its 
date,  and  burden  of  proof  of  fact  is  on  mining  claimant,  p.  53. 

To  same  effect,  McCormick  v.  Sutton,  97  Cal.  375,  376,  holding  exemp- 
tion not  to  include  mine  discorered  thereafter,  but  before  occupancy 
for  residence  or  business  piu7>oses;  Standard  etc.  Co.  v.  Habishaw,  132 
Cal.  121,  123,  on  point  that  mine  must  be  known  to  be  valuable  at  date 
of  patent,  for  mining  purposes;  but  of.  Callahan  y.  James,  141   CaL 
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293,  where  held  inapplicable  under  facts  stated.    Note  dtations:  Foster 
v.  Reid,  16  Am.  St.  Rep.  439,  on  burden  of  proof. 

81  GaL  66-58.    DUNCAN  y.  THOMAS. 

Application  of  Payment  will  be  made  to  earliest  debt  when  neither 
party  has  made  application,  p.  68. 

See  note  to  Frazier  v.  LAnahan,  17  Am.  St.  Rep.  618,  and  Jennings  ▼. 
Moore,  21  Id.  604,  on  general  subject. 

81  Cal.  68-60.     WILLSON  ▼.  TREADWELL. 

Landlord  is  not  Liable  to  tenant's  employee  for  injuries  from  de- 
fective stairway,  where  not  covenanting  to  make  repairs,  p.  69. 

To  same  effect,  Daley  v.  Quick,  99  Gal.  182,  and  Callahan  v.  Loughran, 
102  Gal.  480,  cited  under  Sieber  v.  Blanc,  76  GaL  173;  Gately  v.  Campbell, 
124  Gal.  622,  noted  under  Brewster  v.  De  Fremery,  33  GaL  341;  Whit- 
more  V.  Orono  etc.  Co.,  91  Me.  309,  64  Am.  St.  Rep.  236,  as  to  explosion 
of  leased  machinery.  Note  citations:  Lindsey  y.  Leighton,  16  Am.  St. 
Rep.  201,  Poor  y.  Sears,  26  Id.  278,  on  general  subject;  Minneapolis 
etc.  Co.  Y.  Williamson,  38  Id.  482,  on  statutory  duties. 

81  Cal.  60-63.    O'HANLON  ▼.  DENVIR;     12  Am.  St.  Rep.  19. 

Pleading — Nonpa3anent. — ^Allegation  is  sufficient  against  general  de- 
murrer that  defendant  has  failed,  neglected,  and  refused  to  pay,  p. 
61. 

To  same  effect,  Rankin  y.  Sisters,  82  CaL  90,  as  to  allegation  of  neg- 
lect and  refusal;  and  Gardner  v.  Donnelly,  86  Cal.  373,  as  to  like 
allegation. 

Public  Lands. — ^Pre-emptioner  may,  before  entry  or  payment,  sell  im- 
provements made  by  him  thereon,  p.  63. 

See  note  to  Wells  v.  Pennington  Co.,  39  Am.  St.  Rep.  768,  on  general 
subject. 

General  Citations.— Tecumseh  State  Bank  y.  Maddox,  4  Okla.  696; 
Garter  Lumber  Go.  v.  Simpson,'  83  Tex.  379. 

81  CaL  64-69.    DBWBY  ▼.  SUPERIOR  COURT. 

Appeal  from  Mandatory  Injunction  effects  stay  of  proceedings  there- 
under, p.  68. 

To  same  effect,  Stewart  y.  Superior  Court,  100  Cal.  646,  647,  defining 
such  injunction,  and  holding  three  hundred  dollar  bond  sufficient; 
Schwarz  v.  Superior  Court,  111  CaL  111,  denying  right  to  punish  for 
contempt  of  such  injunction  after  appeal;  and  on  same  point,  Foster  v. 
Superior  Court,  116  Cal.  286,  vacating  commitment  on  certiorari;  Marx 
▼.  Superior  Court,  129  CaL  6,  holding  injunction  to  have  been  mandatory. 
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and  violation  pending  appeal  not  punishable;  Daly  ▼.  Ruddell,  129  Dd. 
301,  discussing  right  to  supersedeas  under  three  hundred  dollar  bond. 

Appeal  from  Judgment  stays  all  proceedings  upon  every  part  thereof, 
p.  68. 

To  same  effect,  State  etc.  Co.  v.  San  Francisco,  101  Cal.  150,  denying 
right  to  appoint  receiver  after  appeal  from  decree  dissolving  corpora- 
tion. 

81  Cal.  70-80.    PEOPLE  v.  REED;  15  Am.  St.  Rep.  22. 

Nuisance — Obstmction  of  Street. — ^Action  to  enjoin  maintenance  of, 
was  brought  in  name  of  state,  p.  71. 

Cited  in  support  of  general  rule  in  People  v.  Beaudry,  91  Cal.  220,  as 
to  similar  action  for  abatement. 

Finding  of  Ultimate  Fact  does  not  include  general  finding,  expressly, 
drawn  as  conclusion  from  other  findings,  p.  76. 

To  same  effect,  Geer  v.  Sibley,  83  Cal.  4,  reversing  judgment  for 
conflict  between  such  general  and  special  findings;  and  on  same  point. 
In  re  Smith,  108  Cal.  120:  Savings  etc.  Society  v.  Burnett,  106  Ckl. 
540,  ruling  similarly  as  to  finding  of  ownership  as  fact,  erroneous  under 
pleadings;  Howeth  v.  Sullenger,  113  Cal.  551,  on  point  that  specific 
findings  of  probative  facts  cannot  be  disregarded  when  in  conflict  with 
another;  Niles  v.  City,  125  Cal.  578,  as  to  findings  upon  dedication; 
McDonald  v.  Randall,  139  Cal.  254,  holding  general  expressions  in  finding 
controlled  by  other  specific  facts  found. 

Offer  to  Dedicate  is  not  shown  by  mere  sale  of  lots,  by  reference  to 
unrecorded  private  map,  p.  77. 

To  same  effect,  Phillips  v.  Day,  82  Cal.  29,  30,  further  citing  main 
case  on  point  that  question  of  dedication  is  one  of  intention,  to  be 
gathered  from  owner's  acts  and  conduct,  and  on  last  point,  Grifl^ths 
V.  Galindo,  86  Cal.  196;  Wolf  skill  v.  Los  Angeles,  86  Cal.  411,  412,  but 
holding  acceptance  shown  under  facts,  map  being  recorded;  and  see 
Archer  v.  Salinas,  93  Cal.  54,  55,  and  Currier  v.  Howes,  103  Cal.  435, 
holding  dedication  shown  under  facts,  where  lots  sold  by  reference 
to  recorded  map;  Cook  v.  Sudden,  94  Cal.  444,  445,  holding  dedication  not 
shown;  and  Eureka  v.  Fay,  107  Cal.  171,  ruling  similarly,  although  lots 
sold  by  reference  to  map;  People  v.  Sperry,  116  Cal.  595,  where  owner 
stated  that  streets  marked  thereon  were  to  be  private  ways  only;  Pres- 
oott  V.  Edwards,  117  Cal.  304,  59  Am.  St.  Rep.  189,  discussing  element  of 
estoppel  as  operating  on  dedication;  and  see  Vansandt  v.  Weir,  109  Ala, 
108,  on  same  point,  denying  married  woman's  power  to  dedicate  alone,  un* 
der  facts ;  Niles  v.  City,  125  Cal.  577,  noted  under  San  Francisco  v.  Cald- 
erwood,  31  Cal.  585;  London  etc.  Bank  v.  City,  90  Fed.  697,  702  (where 
distinguished),  noted  under  People  v.  Blake,  60  Cal.  497;  London  etc 
Bank  v.  Oakland,  86  Fed.  Rep.  32,  on  point  that  such  offer  is  irrevocable 
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after  acceptance;  dted  also  in  Lumber  Co.  ▼.  Denver,  21  Colo.  6,  but 
following  local  decisions.  Note  citations:  Pearson  v.  Allen,  21  Am.  St. 
Rep.  429,  on  streets;  Lewis  v.  Portland,  42  Id.  789,  and  Chicago  v. 
Van  Ingen,  43  Id.  295,  on  dedication  by  maps. 

Offer  of  Dedication  is  revocable  imless  accepted  within  reasonable 
time,  p.  79. 

To  same  effect,  Eureka  y.  Croghan,  81  Cal.  626,  holding  acceptance 
not  shown;  but  see  Eureka  v.  Armstrong,  83  Cal.  623,  625,  ruling  aliter 
on  facts;  and  Logan  y.  Rose,  88  Gal.  266,  holding  offer  shown  by 
sales  by  reference  to  map;  and  Brown  y.  Stark,  83  Cal.  642,  denying  right 
of  revocation  after  acceptance;  Cerf  v.  Pfleging,  94  Cal.  135,  holding, 
as  in  main  case,  offer  revoked  by  subsequent  sale  without  reference 
thereto;  People  v.  Dreher,  101  Gal.  273,  on  point  that  intention  to  dedi- 
cate and  acceptance  are  both  necessary;  Trine  v.  Pueblo,  21  Colo.  108, 
holding  revocation  shown  by  subsequent  conveyance.  Note  citations: 
Mason  v.  Sioux  Falls,  39  Am.  St.  Rep.  811,  on  dedication;  Whitesides  v. 
Green,  57  Id,  752,  753,  on  acceptance  of  dedication. 

General  Citation. — San  Antonio  v.  Sullivan,  23  Tex.  (Sv.  App.  623. 

81  Gal.  87-93.    WSIGHT  v.  SOSEBBRRT. 

Secondary  Evidence  is  competent  as  proof  if  not  objected  to,  p.  91. 

To  same  effect  in  Vietti  v.  Nesbitt,  22  Nev.  397,  as  to  parol  proof 
of  written  instrument. 

Motion  for  Nonsuit  admits  full  effect  of  evidence,  even  though  improp- 
erly admitted,  p.  91. 

Cited  in  Goldstone  v.  Insurance  Co.,  123  Gal.  631,  holding  motion  im- 
properly granted;  Williams  v.  Hawley,  144  Cal.  102,  noted  under 
McCloud  V.  O'Neal,  16  CaL  393;  Estate  of  Arnold,  147  Gal.  590,  applying 
rule  on  will  contest  where  deposition  of  proponent  charged  with  undue 
influence  taken  but  not  used  and  part  of  statements  of  proponent 
proved  by  notary  who  took  deposition,  without  objection  below. 

Evidence. — ^Documents  are  considered  as  being  in,  when  so  regarded 
by  parties,  although  not  formally  introduced,  p.  92. 

To  same  effect,  (yCallaghan  v.  Bode,  84  Cal.  497,  holding  paper  in- 
troduced. 

81  Cal.  93-98.    MORGAN  v.  BALL;  15  Am.  St.  Rep.  34. 

Fraudulent  Conveyance. — Gift  from  husband  to  wife  is  valid  wnere 
delivery  at  once  had  and  change  of  possession  publicly  declared,  al- 
though he  afterwards  uses  it,  p.  96. 

To  same  effect,  Carter  v.  McQuade,  83  Cal.  278,  as  to  transfer  of  prop- 
erty on  separation,  to  knowledge  of  levying  creditor.  Distinguished  in 
Murphy  v.  Mulgrew,  102  Cal.  551,  41  Am.  St.  Rep.  202,  holding  transfer 
from  husband  to  wife  fraudulent  under  facts. 
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81  Gal.  98-102.     CARRAHBR  y.  SAN  FRANCISCO  BRIDGE  CO;   & 
C.  100  Cal.  177, 178. 

Negligence. — Railroad  is  not  ipso  facto  negligent  by  failure  to  keep 
flagman  at  crossing,  p.  101. 

See  note  to  Heddles  v.  Railway  Co.,  20  Am.  St.  Rep.  114,  on  general 
subject. 

81  Cal.  103-106.    BVANS  y.  DB  LAY. 

Witness. — Cross-Examination  cannot  be  had  on  Irreleyant  matters  so 
as  to  lay  foundation  for  impeachment,  p.  106. 

See  note  to  Hitchoodc  y.  Moore,  14  Am.  St.  Rep.  480,  on  general  sub- 
ject. 

Witness  cannot  be  impeached  by  eyidenoe  of  specific  wrongful  acts, 
p.  106. 

Cited  in  Estate  of  James,  124  CaL  867,  noted  under  Hmkle  y.  Saa 
Francisco  R.  R.  Co.,  66  CaL  627. 

81  Cal.  106-113.    ROBINSON  y.  NEVADA  BANK. 

Agent's  Ostensible  Authority  can  be  shown  only  by  his  past  authoriza- 
tion to  act  in  similar  transactions,  p.  109. 

To  same  effect,  Consolidated  etc.  Bank  y.  Steamship  Co.,  95  OaL  16^ 
29  Am.  St.  Rep.  92,  holding  no  such  authority  shown  to  borrow  money 
by  local  agent  of  steamship  company;  Mitrovich  y.  Fresno  etc.  Co., 
128  Cal.  883,  holding  instruction  on  ostensible  agency  erroneous.  Note 
citations:  Kane  y.  Barstow,  16  Am.  St.  Rep.  493,  494,  on  general  subject; 
St.  Louis  etc  Co.  y.  Bennett,  22  Id.  190,. on  principars  liability. 

Eyidenoe. — ^Error  in  admission  without  proper  foundation  is  cured  by 
subsequent  admission  of  such  proof,  p.  112. 

Cited  in  People  y.  Goodwin,  132  Cal.  370,  as  to  admission  of  letters 
without  proof  as  to  writing;  Swensen  y.  Bender,  114  Fed.  4,  noted  under 
People  y.  Shainwold,  61  Cal.  469. 

81  Cal.  113-118.    PEOPLE  y.  BISHOP. 

Defendant  as  Witness  in  own  behalf  cannot  be  eross-ezamined  as 
to  crimes  not  testified  to  on  direct,  p.  117. 

To  same  effect  in  People  y.  Wong,  99  Cal.  442,  and  People  y.  Baird, 
104  Cal.  464,  cited  under  People  y.  O'Brien,  66  Cal.  603.  Note  citations: 
Hitchcock  y.  Moore,  14  Am.  St.  Rep.  481,  on  cross-examination. 

81  Cal.  118-119.    PEOPLE  y.  FORNEY. 

Assault  with  Deadly  Weapon. — ^Information  Is  sufficient  when  foll<nr- 

ing  language  of  statute,  p.  119. 

See  note  to  Plake  y.  State,  16  Am.  St  Rep.  411,  on  assault  to  kffl. 
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81  Cal.  120-122.    SMITH  v.  MATTHEWS. 

Mistake. — Statute  of  Limitations,  in  action  to  quiet  title  to  land  con- 
veyed by  mistake,  cannot  run  when  grantor's  possession  not  parted  with, 
p.  121. 

To  same  effect,  Goodnow  v.  Parker,  112  GaL  444,  on  point  that  five 
years'  period  is  applicable  to  similar  action;  South  Tule  etc.  Go.  ▼. 
King,  144  Gal.  466,  holding  action  for  water  rights  not  barred. 

81  Gal.  122-126.    McROSE  y.  BOTTTSR. 

Highway. — ^Public  User  for  five  years  creates  public  highway,  under 
Stats.  1874,  p.  603,  p.  126. 

To  same  effect,  Freshour  t.  Hihn,  99  GaL  446,  as  to  similar  act,  and 
holding  user  to  be  controlling  fact;  and  also  under  similar  act 
Schwerdtld  y.  Placer,  108  Gal.  696,  also  dted  below;  Southern  Pacific 
Go.  y.  Pomona,  144  Gal.  346,  noted  under  Bolger  y.  Foss,  66  Gal.  260; 
Streeter  v.  Stalnaker,  61  Neb.  207,  holding  highway  established  under 
local  statutes. 

Highway  on  Public  Lands  already  established  is  not  affected  by 
subsequent  patent  therefor,  p.  126. 

Approved  in  Wallowa  Go.  y.  Wade,  43  Or.  268,  following  rule;  Be- 
quette  y.  Patterson,  104  GaL  284,  holding  patent  subject  to  such  ease- 
ment, and  denying  right  of  patentee  to  obstruct;  Schwerdtle  y.  Placer, 

108  Gal.  692,  also  holding  highway  established  by  user. 

81  GaL  127-136.    PSNNIS  y.  HILDRSTH. 

Action  to  Quiet  Title  is  maintainable  by  one  having  any  estate  or 
interest  in  land,  p.  130. 

To  same  effect  in  concurring  opinion  in  McGrath  v.  Wallace,  86  GaL 
630,  but  ruling  aliter  as  to  mere  possession;  Pioneer  etc.  Go.  v.  Maddux, 

109  Gal.  641,  60  Am.  St.  Rep.  72,  sustaining  action  by  holder  of  certifi- 
cate of  purchase  of  state  lands;  Stephenson  v.  Deuel,  126  GaL  663,  noted 
under  Pierce  v.  Felter,  63  GaL  18;  Rincon  Water  etc.  Go.  v.  Anaheim 
Union  Water  Go.,  116  Fed.  648,  one  posting  water  appropriation  notice 
eannot  maintain  suit  for  diversion  of  water  prior  to  perfection  of  ap- 
propriation; Peterson  v.  Gibbs,  147  Gal.  6,  arguendo. 

Quiet  Title. — Administrator  may  bring  action  as  to  decedent's  property, 
p.  130. 

Overruled  ap  obiter  in  Cooper  v.  Birch,  137  Cal.  473,  as  to  suit  based  on 
equitable  title;  but  cf.  Collins  v.  Olaverty,  136  GaL  34,  sustaining  right 
of  action  as  to  legal  title. 

Pleading. — Counts  are  insufficient  when  incorporating  by  reference 
paragraphs  of  other  counts,  p.  131. 

Overruled  as  obiter  in  Green  v.   Clifford,   94  GaL   62,  holding  such 
Notes  GaL  Rep.— 243. 
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pleading  sulBcient  although  "slovenly";  and  see  Treweek  ▼.  Howard,  106 
CaL  442,  ruling  similarly;  and  Jasper  t.  Hazen,  2  N.  Dak.  406,  but  hold- 
ing reference  insufficient  and  complaint  defective.  Distinguished  in 
Ramsey  v.  Johnson,  8  Wyow  481,  noted  under  Haskell  v.  Haskell,  54 
Cal.  262;  Aulbach  v.  Dahler,  4  Idaho,  658,  it  is  not  necessary  to  rewrite 
in  each  subsequent  count  preliminary  averments  of  first  count,  but  they 
may  be  incorporated  by  reference;  Yost  v.  Bank,  94  CaL  497,  holding 
such  form  of  pleading  not  used  therein. 

General  Denial  in  action  to  quiet  title  is  sufficient  to  put  plaintiff's 
title  in  issue,  p.  132. 

To  same  effect  in  Adams  v.  Crawford,  116  Cal.  501,  sustaining  ad- 
mission of  certain  evidence  thereunder;  United  Ld.  Assn.  v.  Pac.  Imp. 
Co.,  139  Cal.  378,  holding  answer  and  findings  thereon  sufficient;  Wall 
V.  Magnes,  17  Colo.  477,  on  point  that  plaintiff  must  allege  and  prove 
possession  and  title  before  putting  defendant  to  averment  or  proof 
of  his  adverse  claim. 

Vendor  and  Vendee. — ^Latter  cannot  defeat  former's  action  to  quiet 
title  by  proof  of  contract  to  convey  without  further  proof  of  his  right 
to  retain  his  equitable  title  thereunder,  p.  133. 

To  same  effect  in  Stratton  y.  CaUfomia  eta-  Co^  86  OaL  366,  holding 
croes-oomplaints  sufficient. 

81  Cal.  136-141.    PEOPLE  y.  BUELNA. 

Larceny — Finding  of  Property. — ^Instruction,  under  section  486,  Penal 
Coda,  may  be  given  under  appropriate  faets,  although  information  drawn 
under  section  484,  p.  137. 

Distinguished  in  People  v.  Devine,  96  Cal.  231,  holding  section  485 
inapplicable  where  property  was  not  lost  nor  found.  Cited  also  in 
State  V.  Hayes,  98  Iowa,  622,  60  Am.  St.  Rep.  222,  holding  evidence 
sufficient  to  sustain  verdict  of  guilty.  Note  citations:  Clark  v.  State, 
19  Am.  St.  Rep.  825,  on  possession  of  stolen  property. 

81  Cal.  142-145.    PEOPLE  y.  LANA6AN. 

Murder. — Mitigation  or  justification  need  not  be  shown  by  defendant 
by  preponderance  of  evidence,  p.  143. 

To  same  effect  in  People  v.  Powell,  87  Cal.  366,  and  People  v.  Marshall, 
112  Cal.  423,  cited  under  People  v.  Bushton,  80  Cal.  160.  Note  citations: 
Holmes  v.  State,  16  Am.  St.  Rep.  19,  on  homicide;  Gibson  v.  State,  18 
Id.  102,  on  general  subject. 

Instruction  in  Criminal  Case  is  erroneous  that  assumes  guilt  of  de- 
fendant, p.  144. 

Cited  in  People  v.  Matthai,  136  Cal.  448,  noted  under  People  v.  Wil- 
liams, 17  CaL  142;  dissenting  opinion  in  People  v.  Bruggy,  93  CaL  488, 
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main  opinion  sustaining  charge;  State  v.  Lee,  91  Iowa,  505,  liolding 
charge  reversible  error.  Note  citations:  Sharp  t.  State,  14  Am.  St. 
Rep.  40,  on  general  subject. 

81  Gal.  148-151.    GARDNER  y.  STROSVER. 

Preventiye  Injunction  is  not  grantable  when  act  complained  of  is 
already  done,  p.  150. 

Distinguished  in  Gardner  v.  Stroever,  89  Gal.  30,  enjoining  continuance 
of  nuisance  by  obstruction,  although  already  erected.  Note  citations: 
Eau  Claire  v.  Matzkre,  39  Am.  St.  Rep.  901,  on  injunctions. 

Preventive  Injunction  will  not  be  granted  without  allegation  of  threat 
to  do  the  acts  complained  of,  p.  150. 

Cited  in  Mendelsohn  v.  McCabe,  144  CaL  233,  but  holding  cross-oom- 
plaint  sufficient  to  sustain  injunction. 

Mandatory  Preliminary  Injunction  is  seldom  granted,  and  only  in 
peculiar  class  of  extreme  cases,  p.  150. 

To  same  effect  in  Hagan  v.  Beth,  118  Cal.  331,  holding  such  injunction 
erroneous  under  facts.  Note  citations:  Atchison  etc  Co.  v.  Long,  26 
Am.  St.  Rep.  167,  on  general  subject. 

81  CaL  151-154.    BEAN  y.  LORTEA. 

Foreign  Judgment. — ^Authentication  by  clerk's  certificate  held  suffi- 
eient  in  form,  p.  152. 

Note  citations:  Ritchie  y.  Carpenter,  26  Aol  Si.  Rep.  888,  on  general 
subject. 

Discharge  in  Insolrency  cannot  affect  nonresident  creditor  not  partici- 
pating in  proceedings,  p.  153. 

To  same  effect  in  Scamman  v.  Bonslett,  118  Cal.  97,  62  Am.  St. 
Bep.  229,  but  ruling  alitor  when  contract  made  and  payable  here 
between  then  residents,  although  creditor  afterwards  removes  to  other 
state;  Weber  v.  Yancy,  7  Wash.  89,  further  discussing  sufficiency  of 
proof  of  nonresidence.  Note  citations :  Hepler  v.  Davis,  29  Am.  St.  Rep. 
459,  on  judgment  without  jurisdiction. 

Judgment  is  a  contract,  although  rendered  in  another  state,  p.  153. 

To  same  effect  in  Dore  v.  Thomburgh,  90  Cal.  66,  25  Am.  St.  Rep. 
101,  holding  action  thereon  barred  in  four  years  from  entry. 

81  Cal.  154-157.    HOLLOWAT  y.  McNEAR. 

Parol  Evidence  is  Inadmissible  to  show  custom  inconsistent  with 
written  contract,  p.  156. 

Cited  in  Withers  v.  Moore,  140  CaL  697,  holding  such  evidence  properly 
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rejected;  dissenting  opinion  in  Ames  t.  Southern  Pacific  Go.,  141  GaL 
735,  main  opinion  holding  rule  inapplicable  in  case  of  railroad  ticket. 

Parol  Eyidence. — Gourt  may  instruct  jury  that  it  shall  not  be  allowed 
to  vary  writing,  where  introduced  for  another  purpose,  p.  157. 

See  note  to  Palmer  y.  Farrell,  15  Am.  St.  Bep.  716,  on  parol  evi- 
dence. 

81  Gal.  158-162.    PSOPLB  y.  McKSNNA. 

Information  Baaed  on  Fraud  must  allege  facts  thereof,  with  par- 
ticularity, p.  159. 

To  same  effect  in  People  y.  Mahony,  145  Gal.  107,  108,  applying  rule 
to  indictment  for  presentation  of  false  and  fraudulent  claim  against 
county,  under  Penal  Gode,  section  72;  People  v.  Neil,  91  GaL  468,  as  to 
fraudulent  voting  at  election;  People  v.  Faust,  113  GaL  175,  but  holding 
such  particularity  unnecessary  as  to  naming  of  Indians  to  whom  liquor 
unlawfully  sold;  Ex  parte  Williams,  121  Gal.  330,  but  sustaining,  on 
habeas  corpus,  complaint  for  defrauding  inn-keeper.  Note  citations  : 
People  y.  Healy,  15  Am.  St.  Rep.  96,  on  pleading  of  fraud;  Barton  v. 
People,  25  Id.  384,  on  false  pretenses.  Distinguished  in  People  v. 
Gordon,  133  Gal.  329,  85  Am.  St.  Rep.  175,  holding  information  for  em- 
bezzlement sufficient  on  motion  to  arrest  judgment. 

Indictment  is  generally  sufficient  if  following  language  of  statnte^ 
p.  160. 

See  note  to  McGufl  y.  State,  16  Am.  St.  Rep.  30,  on  general  subject. 

81  Gal.  162-163.  D0U6HSRTY  y.  NEVADA  BANBL 

Street  Assessment  is  void  when  contract  extended  after  expiration  of 
time  specified,  p.  163. 

To  same  effect  in  Kelso  y.  Gole,   121  GaL   123,  oonstniing  act  of 

1889. 

81  GaL  163-170.    IN  RS  ADAMS. 

Certificate  of  Probable  Cause  should  be  granted  by  supreme  court  only 
on  notice  to  district  attorney  and  production  of  settled  bill  of  excep- 
tions, p.  164. 

To  same  effect  in  People  v.  Lane,  96  Gal.  597,  as  to  bill  of  exceptions, 
also  citing  main  case  on  point  that  lower  court  should  grant  stay  to 
permit  such  settlement. 

Stay  of  Proceedings  on  criminal  case  is  grantable  by  supreme  oourt 
where  trial  court  has  unreasonably  refused  it,  p.  165, 

To  same  effect  in  People  v.  Durrant,  119  GaL  209,  holding  erroneous  an 
order  unreasonably  shortening  defendant's  time  to  prepare  bill  of 
exceptions;  People  v.  Glark,  125  GaL  252,  granting  stay  until  applica- 
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tion  for  certificate  should  have  been  passed  upon  by  trial  court;  People 
r.  Gallanar,  144  Cal.  657,  discussing  duty  of  trial  judge  on  application 
for  certificate  of  probate  cause.  Distinguished  in  Ex  parte  Warren, 
41  Or.  312,  upholding  refusal  of  stay  of  execution  in  criminal  case^ 
pending  settlement  of  bill  of  exceptions. 

General  Citation.— Callen  v.  Junction  City,  43  Kan.  634. 

81  Cal.  170-181.    KELLOGG  ▼.  HOWES;  S.  C.  93  Cal.  586. 

Mechanics'  Liens. — Contract  void  under  section  1183,  Code  of  Civfl 
Procedure,  is  so  as  to  all  parties  engaged  on  work,  and  rights  of  me- 
chanics, are  not  dependent  on  amount  due  contractor  by  owner,  p. 
176. 

To  same  effect  in  Lumber  Co.  v.  Gottschalk,  81  Cal.  644,  sustaining 
complaint,  and  also  on  point  that  notice  under  section  1184  is  un- 
necessary in  such  case;  Rebman  v.  San  Gabriel  etc.  Co.,  95  Cal.  395, 
on  peint  that  such  contract  is  inadmissible  to  show  conclusively  the 
value  of  labor  and  materials;  Barker  v.  Doherty,  97  Cal.  12,  but  ad- 
mitting such  contract  to  determine  character  of  building  to  be  erected; 
Giant  etc.  Co.  v.  Flume  Co.,  97  Cal.  266,  but  sustaining  materialman's 
lien  for  value  of  materials  furnished:  Butterworth  v.  Levy,  104  Cal. 
610,  holding,  as  in  main  case,  that  actual  notice  of  subcontractor  of 
terms  of  such  contract  will  not  affect  his  rights;  McClain  v.  Hutton,  131 
Cal.  136  (and  cf.  Gibbs  v.  Tally,  133  Cal.  377),  sustaining  claim  when 
employer  was  stated  to  have  been  the  owner,  and  at  page  144,  noted  under 
Lumber  Co.  v.  Schmidt,  74  Cal.  625;  distinguished  in  Laidlaw  v.  Marye, 
133  Cal.  173,  174,  176,  holding  such  contract  to  constitute  measure 
of  right  of  contractor  to  recover  in  assumpsit  against  owner;  Maher 
T.  ShuU,  11  Colo.  App.  327,  but  holding  the  contract  not  to  be  subject 
to  mechanic's  lien  laws. 

Mechanics*  Liens. — Contract  where  valid  is  measure  of  owner's  lia- 
bility, p.  175. 

Cited  in  McDonald  v.  Hayes,  132  Cal.  495,  noted  under  Walsh  v.  Mc- 
Menomy,  74  CaL  359;  Stimson  etc.  Co.  v.  Braun,  136  Cal.  124,  holding 
lienors  subject  to  provision  as  to  part  payment  by  sale  of  old  material, 
and  holding  section  1184,  Code  of  Civil  Procedure,  unconstitutional  as 
to  requirement  that  price  should  all  be  payable  in  money. 

81  Cal.  182-190.  WADSWORTH  v.  WADSWORTH;  16  Am.  St.  Rep. 
38. 

Cross-complaint  is  permissible  in  actions  for  divorce,  p.  183. 

To  same  effect  in  Mott  v.  Mott,  82  Cal.  418,  and  Blakely  v.  Blakely, 
89  Cal.  326,  cited  under  De  Haley  v.  De  Haley,  74  Cal.  491.  Approved 
in  Fisk  v.  Fisk,  24  Utah,  341,  where  nonresident  defendant  in  divorce 
suit  appears,  court  could  grant  decree  on  cross-complaint  and  award 
custody  of  children  and  alimony. 
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Divorce.— Default  Judgment  in,  should  be  vacated  to  allow  parties 
full  opportunity  to  be  heard,  p.  183. 

To  same  effect  in  Ck)hn  v.  Cohn,  85  Cal.  109,  setting  aside  judgment; 
dissenting  opinion,  Barnes  v.  Barnes^  95  Cal.  182,  discussing  denial  of 
continuance  for  defendant's  absence;  Smith  v.  Smith,  145  Cal.  C20, 
upholding  grant  of  new  trial  in  divorce  where  plaintiff  was  her  own  at- 
torney and  her  application  for  continuance  on  ground  of  illness  made 
by  letter  to  judge,  was  denied.  Note  citations:  Watkins  y.  Watkina^ 
21  Am.  St.  Rep.  219,  on  validity  of  decree. 

Action  for  Divorce  is  suit  in  equity,  p.  187. 

To  same  effect  in  Gaston  v.  Gaston,  114  CaL  546,  55  Am.  St.  Rep.  88, 
sustaining  power  of  divorce  court  to  constitute  aUmony  as  lien  upon 
property. 

General  Citation.— Wynn  v.  Frost,  6  Okla.  92. 

81  Cal.  190-194.    MONAGHAN  y.  PACIFIC  ETC.  CO. 
Inatructions  must  be  construed  together,  p.  193. 

To  same  effect  in  Stephenson  v.  Southern  Pacific  Co.,  102  OaL  160, 
sustaining  instructions  on  negligence. 

Negligence. — ^Defective  Machinery  is  not  excused  because  no  accident 
happened  therefrom  during  long  period,  p.  193. 

To  same  effect  in  Redfield  v.  Railway  Co.,  112  Cal.  226,  as  to  unsafe 
electric  car;  Hennessy  v.  Bingham,  125  Cal.  633,  holding  instruction  on 
subject  to  have  been  properly  modified;  Olsen  v.  Gray,  147  Cal.  114, 
question  whether  appliances  were  safe  is  for  jury. 

Misconduct  of  Jury  cannot  be  first  raised  on  appeal,  p.  194. 

Cited  in  Doolin  v.  Omnibus  Co.,  140  CaL  375,  holding  such  objection 
waived  accordingly;  Wood  v.  Moulton,  146  OaL  322,  aplying  rule  to 
misconduct  of  jurors  on  view  of  premises. 

81  CaL  195199.    MOORE  y.  MOORE. 

Undue  Influence  is  sufficient  ground  for  revocation  of  transfers  made 
thereunder,  p.  197. 

To  same  effect  in  Teegarden  v.  Lewis,  145  Ind.  113,  but  holding  mere 
relationship  insufficient  to  show  such  influence  or  constructive  fraud; 
Stayback  v.  Witt,  151  Ind.  386,  but  holding  mere  relationship  insuffi- 
cient to  raise  presumption  of  such  influence.  Note  citations:  Ashmead 
V.  Reynolds,  39  Am.  St.  Rep.  244,  on  general  subject. 

81  Cal.  199-200.    EX  PASTE  SYLVESTER. 

Habeas  Corpus  will  lie  where  defendant's  imprisonment  sot  aathor* 
ized  by  ordinance  imder  which  sentenced,  p.  200. 
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See  note  to  State  ▼.  Klock,  55  Am.  St.  B«p.  267,  on  excessive  sen- 
tences. 

81  Cal.  202-205.    DORLAND  y.  HANSON;    16  Am.  St.  Rep.  44. 

Issuance  of  Execution  on  foreclosure  decree  cannot  be  made  after 
five  years  from  entry,  p.  204. 

To  same  effect  in  Cortez  v.  Superior  Court,  86  Cal.  278,  21  Am.  St.  Rep. 
38  (and  note,  38),  as  to  decree  awarding  commissioner's  fees  on  pro- 
bate partition;  Jacks  v.  Johnston,  86  Cal.  385,  386,  21  Am.  St.  Rep. 
51,  as  to  mortgage  foreclosure  decree.  Note  citations:  Ludeman  v. 
Hirth,  35  Am.  St.  Rep.  590,  on  general  subject. 

Time  for  Issuing  Execution,  on  judgment  for  administrator,  is  not 
extended  by  suspension  of  his  powers  during  statutory  period  there- 
for, p.  204. 

To  same  effect  in  Cortez  y.  Superior  Court,  86  Cal.  278,  21  Am.  St. 
Rep.  38  (cited  in  Buell  v.  BueU,  02  Cal.  397),  also  cited  above,  and  Dor- 
land  V.  Smith,  93  Cal.  124,  where  execution  enjoined  during  part  of  such 
period.  Note  citations:  Ex  parte  Hardin,  27  Am.  St.  Rep.  831,  on 
limitations. 

Order  Granting  Execution  may  be  recalled  by  trial  court  when  issued 
too  late,  even  if  appealable,  p.  204. 

To  same  effect  in  Buell  v.  Buell,  92  Cal.  398,  as  to  like  recall,  holding 
attack  on  such  order  not  confined  to  appeal  or  certiorari.  Note  cita- 
tions :    Davie  v.  Davie,  20  Am.  St.  Rep.  173,  on  appealable  orders. 

81  Cal.  205-208.    MANNING  v.  FRANKLIN. 

Statute  of  Frauds. — ^Part  Performance  will  take  executory  contract 
for  sale  of  lands  out  of,  p.  208. 

Cited  in  Norris  v.  Lilly,  147  Cal.  757  deed  in  consideration  of  oral 
promise  to  pay  debts  of  grantor  is  not  void  where  there  is  no  dispute  as 
to  promise  and  it  has  been  partly  performed.  See  note  to  Grant  v. 
Grant,  38  Am.  St.  Rep.  393,  on  general  subject. 

81  Cal.  209-210.    PEOPLE  y.  ROGERS. 

Information  for  Burglary  is  sufficient  if  in  words  of  statute,  p.  209. 

To  same  effect  in  People  v.  Harrold,  84  Cal.  570,  sustaining  indictment 
for  forgery.  Note  citations:  Aldridge  v.  State,  16  Am.  St.  Rep.  25,  on 
burglary. 

Instructions  not  Authenticated  by  Judge  nor  incorporated  in  bill 
of  exceptions  are  not  reviewable  on  appeal,  p.  210. 

To  same  effect  in  People  v.  Keeley,  81  Cal.  212,  but  holding  that  several 
instructions  read  together  showed  giving  by  judge;  People  v.  Beaver, 
83  Cal.  419. 
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Burglary. — ^Isformation  as  to  entering  store  of  A  and  B,  need  not 
allege  their  partnership,  p.  210. 

Cited  in  People  v.  Price,  143  Cal.  352,  holding  variance  as  to  owner- 
ship immaterial;  State  ▼.  Simas,  25  Nev.  443,  444,  noted  under  People 
V.  Henry,  77  Cal.  445. 

81  Cal.  210-213.    PEOPLE  T.  ^EELEY. 

Information  for  Malicious  Mischief  is  sufficient  if  in  words  of  statute, 
p.  212. 

To  same  effect  in  People  ▼.  Harrold,  84  Cal.  570,  sustaining  indictment 
for  forgery. 

81  Cal.  214-217.    TURNER  y.  REYNOLDS. 

Appeal  from  Judgment. — Sufficiency  of  evidence  is  not  reviewable  on 
when  not  taken  within  sixty  days,  p.  215. 

To  same  effect  in  dissenting  opinion  in  Watson  v.  Mayberry,  16  Utah, 
279,  construing  local  statute.  Note  citations:  Missouri  etc  06.  v. 
Platzer,  15  Am.  St.  Rep.  780,  on  review  of  evidence. 

Vendor  and  Vendee. — ^Deposit  is  recoverable  back,  with  damages 
incurred,  for  defect  in  title  when  so  agreed,  p.  217. 

To  same  effect  in  Thomas  v.  Pacific  etc.  Co.,  115  Cal.  141,  but  holding 
action  based  on  implied  promise  where  no  such  express  agreement.  Note 
citations:    Burks  v.  Davies,  20  Am.  St.  Rep.  217,  on  general  subject. 

81  Cal.  217-222.    6LEAS0N  v.  SPRAY.    15  Am.  St.  Rep.  47. 

Mortgage  of  Homestead  by  husband  alone  is  void*  and  is  not  vali- 
dated by  subsequent  abandonment,  p.  220. 

To  same  effect  in  Powell  v.  Patison,  100  Cal.  238,  further  holding  such 
mortgage  not  validated  by  subsequent  destruction  of  homestead;  Hart 
V.  Church,  126  Cal.  476,  noted  under  Poole  v.  Gerrard,  6  Cal.  71;  Freier- 
muth  V.  Steigleman,  130  Cal.  393,  as  to  mortgage  by  wife  to  husband; 
National  etc.  Co.  v.  Syndicate,  106  Fed.  114,  on  point  that  mandatory 
statute  must  be  strictly  followed;  Lange  v.  Geiser,  138  Cal.  684,  as  to 
mortgage  by  wife  alone,  and  holding  it  not  validated  by  subsequent  di- 
vorce, or  abandonment  of  homestead,  or  deed  from  husband  to  wife; 
American  etc.  Assn.  v.  Burghart,  19  Mont.  327,  61  Am.  St.  Rep.  508, 
applying  rule  to  mortgage  void  for  defective  acknowledgment;  Stall- 
ings  V.  Hullum,  89  Tex.  434,  on  point  that  its  conveyance  by  husband 
alone  is  void;  and  see,  also,  Anderson  v.  Stadlmann,  17  Wash.  438, 
holding  husband's  mortgage  void;  California  etc.  Co.  v.  Anderson,  79 
Fed.  Rep.  406,  on  point  that  wife  is  not  bound  by  her  concurrence  in 
mortgage  of  homestead  to  secure  husband's  antecedent  debt.  Note  ci- 
taticms :  OTVIalley  v.  Ruddy,  24  Am.  St.  Rep.  706,  and  McKenzie  v.  Shows, 
35  Id.  656,  on  general  subject. 
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Code  Sections  in  pari  materia  are  to  be  construed  together,  p.  221. 
CSted  in  People  v.  Lodge,  128  Cal.  261,  as  to  sections  on  incorporation. 
General  Citation.— Bridgeman  v.  Village  of  Hardwick,  67  Vt.  666. 

81  Cal.  222-230.  LEE  CHUCK  v.  QUAN  WO  CHONG  CO.  16  Am.  St. 
Rep.  60;  S.  C.  see  QUAN  ETC.  v.  LAUMEISTER,  83  Cal.  384-387, 
17  Am.  St.  Rep.  261-263;  SAM  YUEN  y.  McMANN,  99  CaL  408, 
602. 

Appeal  was  taken  from  order  discharging  rule  to  sheriff  to  show 
cause  why  further  proceedings  under  writ  of  possession  should  not  be 
stayed,  p.  224. 

Cited  in  Havemeyer  y.  Superior  Court,  84  Cal.  398,  18  Am.  St.  Rep. 
239,  discussing  right  to  prohibition  under  facts. 

Undertaking  on  Api^eaL — ^Exception  to  sureties  and  giving  of  new 
bond  does  not  disturb  stay  created  by  original  bond,  p.  228. 

Distinguished  in  McCracken  v.  Superior  Court,  86  Cal.  78,  denying 
power  of  said  court  to  accept  new  bond  on  justice's  court  appeal  where 
sureties  had  failed  to  qualify;  San  Yuen  v.  McMann,  99  Cal.  601, 
denying  right  of  sheriff  to  retain  property  levied  upon  until  sureties 
should  have  justified;  Hubbard  v.  Bank,  120  Cal.  633,  denying  right 
of  court  to  increase  amount  of  bond  on  foreclosure  proceedings  after 
filing  of  one  in  amoimt  originally  fixed;  see,  also,  Boggess  v.  Harris, 
90  Tex.  477,  discussing  power  of  trial  court  to  amend  statement  after 
appeal  taken. 

Restitution  was  Ordered  in  decision  of  supreme  court,  p.  230. 

CSted  in  support  of  general  rule  in  Enderlin  Bank  v.  Rose,  4  N.  Dak. 
337,  decreeing  restitution  .under  certiorari  proceedings. 

81  Cal.  231-236.    SCHENCK  y.  BANDMANN. 

Mining  Corporation. — ^Reports  must  be  posted  at  time  specified  in 
statute  (Stats.  1880,  p.  134),  p.  236. 

To  same  effect  in  Chapman  v.  Doray,  89  Cal.  64,  65,  Francais  v.  Somps, 
92  Cal.  606,  cited  under  Loveland  v.  Gamer,  71  Cal.  644;  Miles  v.  Wood- 
ward, 116  Cal.  316,  holding  matters  of  exculpation  to  be  matters  of  de- 
fense, and  further  discussing  essentials  of  pleadings  in  action;  and  see 
on  same  point  Ball  y.  Tolman,  119  Cal.  362,  holding  directors  liable 
under  facts. 

81  Cal.  236-239.    TYLER  Y.  STONE. 

Parol  Evidence  should  not  be  allowed  to  vary  terms  of  writing,  al- 
though admitted  for  another  purpose,  p.  238. 

See  note  to  Palmer  v.  Farrell,  16  Am.  St.  Rep.  716,  on  general  sub- 
ject. 
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81  Cal.  240-244.    IN  R£  GILMORE. 

Community  Property. — ^WiU  of  Husband  will  be  construed,  if  possi- 
ble, to  extend  only  to  his  interest  therein,  p.  241. 

To  same  effect  in  In  re  Smith,  108  Cal.  119,  but  holding  wife  put  to 
election  under  facts;  Estate  of  Wickersham,  138  CaL  363,  noted  under 
Beard  v.  Knox,  6  Cal.  256. 

Will. — Declarations  of  Testator  are  not  admissible  to  show  its  mean- 
ing, when  made  five  years  after  its  execution,  p.  243. 

See  note  to  Hinchcliffe  v.  Koontz,  16  Am.  St.  Rep.  408,  on  res  gestae; 
Chappell  y.  Society,  50  Id.  282,  on  general  subject. 

Community  Property  vests  according  to  section  1402,  Civil  Code,  on 
husband's  death,  subject  to  wife's  right  to  probate  homestead,  p.  243. 

See  note  to  Sanders  v.  Russell,  21  Am.  St.  Rep.  29,  on  general  subject 

81  Cal.  244-248.    SCHURTZ  y.  ROMER.    S.  C.  82  Cal.  474,  475. 

Appeal  is  Ineffectual  for  any  purpose  unless  undertaking  filed  within 
due  time,  p.  246. 

To  same  effect  in  Perkins  v.  Cooper,  87  Cal.  244,  holding  undertaking 
not  waived  under  facts;  Voorhees  v.  Manti  City,  13  Utah,  438,  apply- 
ing rule  to  failure  to  serve  notice  of  appeal. 

New  Undertaking  on  Appeal  cannot  be  filed  in  supreme  court  when 
that  filed  below  is  void  as  not  referring  to  appeal  taken,  p.  246. 

To  same  effect  in  Crew  v.  Diller,  86  Cal.  555,  denying  right  when 
original  did  not  refer  to  appeal  from  new  trial  order  sought  to  be 
included;  and  see  Pacific  etc.  Co.  v.  Bolton,  89  Cal.  155,  Fomi  v. 
Yoell,  95  Cal.  442,  Centerville  etc.  Co.  v.  Bachtold,  109  Cal.  113,  Duncan 
V.  Times  etc.  Co.,  109  Cal.  604,  Cook  v.  Railway  Co.,  7  Utah,  420,  cited 
under  Bemiaud  v.  Beecher,  74  Cal.  617,  on  same  point;  Hurley  v. 
O'Niel,  24  Mcmt.  294,  noted  under  Bemiaud  v.  Beecher,  74  Cal.  617. 

Appeal. — ^Rendition  of  Judgment  in  its  announcement  by  court,  p. 
247. 

To  same  effect  in  Painter  v.  Painter,  113  Cal.  375,  holding  appeal 
taken  too  late  under  facts;  Wood  v.  Water  Co.,  122  CaL  156,  157, 
holding  rule  not  changed  by  Stats.  1897,  p.  66. 

81  Cal.  248-261.    KERRIGAN  y.  SOUTHERN  PACIFIC  RD.  CO. 

Connecting  Carriers. — ^Railroad  is  not  liable  for  negligence  of  con- 
necting line  unless  contracting  for  whole  distance  as  principal,  p. 
251. 

See  note  to  Savannah  etc.  Ca  y.  Harris,  28  Am.  St.  Rep.  668^  OA 
general  subject. 
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81  Cal.  262-260.     SPSRRT  ▼.  PERCIVAL  ETC.  CO. 

Imitation  of  Trade  Mark  is  actionable  if  intentionally  so  close  as  to 
deceive  ordinary  purchaser,  p.  258. 

To  same  effect  in  Schmidt  v.  Brieg,  100  Cal.  680  (cited  under  Spieker 
V.  Lash,  102  Cal.  45),  granting  injunction  against  such  infringement. 
Note  citations:  Liggitt  etc.  Co.  v.  Reid  etc.  Co.,  24  Am.  St.  Rep.  316, 
and  Radam  v.  Capital  etc.  Co.,  26  Id.  793,  on  infringementv 

81  Cal.  261-264.    VON  GLAHN  y.  BRENNAN. 

Notice  of  Termination  of  Tenancy  need  not  be  given  when  tenant 
asserts  title  adverse  to  landlord,  p.  264. 

To  same  effect  in  Lowman  v.  West,  8  Wash.  360,  but  holding  rule 
inapplicable  in  action  for  unlawful  detainer. 

Marital  Property. — Proceeds  of  money  earned  by  wife  is  her  separate 
property  when  husband  has  relinquished  all  right  thereto,  p.  264. 

To  same  effect  in  Yake  v.  Pugh,  13  Wash.  81,  52  Am.  St.  Rep.  19, 
holding  property  to  be  wife's  under  similar  facts.  Note  citations: 
Floumoy  y.  Floumoy,  21  Am.  St.  Rep.  43,  on  general  subject. 

Record  on  AppeaL — ^Authentication  of  papers  by  clerk  is  insufficient, 
p.  264. 

To  same  effect  in  Fitzpatrick  v.  Fitch,  83  Cal.  491,  as  to  clerk's  cer- 
tificate appended  to  transcript;  Melde  t.  Reynolds,  120  Cal.  237,  as  to 
similar  certificate  in  transcript;  Bank  v.  Goodsell,  137  Cal.  423,  and 
Skinner  y.  Horn,  144  Cal.  279,  noted  under  Herrlich  y.  McDonald,  80 
Cal.  472. 

New  Trial  for  newly  discovered  evidence  should  be  denied  where  evi- 
dence merely  cumulative,  p.  264. 

Cited  in  Oberlander  y.  Fixen«  129  CaL  692,  noted  under  Levitsky  y. 
Johnson,  35  Cal.  41. 

81  Cal.  265-268.     BARTON  ▼.  McDONALD. 

Master  and  Servant. — Theory  of  respondent  superior  does  not  apply 
in  case  of  independent  contractor,  p.  267. 

See  note  to  Powell  y.  Construction  Co.,  17  Am.  St.  Rep.  932,  on  gen- 
eral subject. 

81  Cal.  268-269.    ROBERTSON  y.  WILLIAMS. 
Oral  Stipulation. — ^Reliance  on  may  be  excusable  neglect,  p.  269. 

Distinguished  in  Beach  v.  Spokane  etc.  Co.,  21  Mont.  187,  where  or- 
der obtained  on  such  stipulation  was  not  applied  for  on  ground  of  such 
neglect. 
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81  Cal.  270-275.    SHOWERS  ▼.  WADSWORTH. 

Judgment  is  Conclusive  upon  indemnifier  when  indemnified  requests 
him  to  defend  suit  brought,  p.  273. 

See  notes  to  Gould  v.  Stemburg,  15  Am.  St.  Rep.  142,  and  Covington 
etc.  Co.  V.  Steinbrock,  76  Am.  St.  Rep.  427. 

81  Cal.  275-280.     PEOPLE  y.  TONIELLL 

AppeaL — ^Error  in  criminal  case  must  be  shown  affirmatively,  p.  279. 

To  same  effect  in  People  v.  Barton,  88  Cal.  178,  and  People  v.  Buck- 
ley, 116  Cal.  148,  cited  under  People  v.  Marks,  72  Cal.  46;  dissenting 
opinion  in  People  v.  Coulter,  146  Cal.  78,  majority  holding  where  defend- 
ant's motion  for  new  trial  is  denied,  he  must  present  draft  of  bill  of 
exceptions  purporting  to  contain  fair  statement  of  evidence  nmterial 
to  question  to  be  determined. 

Proof  of  Venue  held  sufficient,  p.  279. 

Cited  in  People  v.  Etting,  09  Cal.  579,  ruling  similarly  on  facta. 

81  Cal.  280-289.     HARRIS  v.  FRANK. 
Guaranty. — Agreement  to  answer  for  another's  debt  is,  p.  280. 

Cited  in  Tevis  v.  Savage,  130  Cal.  413,  noted  under  Clay  v.  Walton, 
9  Cal.  328. 

Appeal. — ^Findings  will  be  affirmed  when  evidence  conflicting,  p.  288. 

See  note  to  Missouri  etc.  Co.  v.  Platzer,  15  Am.  St.  Rep.  780,  on  re- 
view of  evidence. 

Statute  of  Frauds  may  be  asserted  under  general  denial,  p.  288. 
See  note  to  Jordan  v.  Furnace  Co.«  78  Am.  St.  Rep.  652. 

Presumptions  on  Appeal  are  in  favor  of  regularity  of  rulings  as  to 
admission  of  evidence,  p.  289. 

See  note  to  Heffron  v.  Pollard,  15  Am.  St.  Rep.  771,  on  general  sub- 
ject. 

81  Cal.  289-295.    RAZZO  v.  VARNI. 

Damages. — Complaint  in  Trespass  is  not  ambiguous  for  failing  to 
show  particular  source  of  damage,  p.  291. 

To  same  effect  in  Lamb  v.  Uarbaugh,  106  Cal.  690,  but  holding  com- 
plaint in  like  action  bad  for  uncertainty;  Wilson  v.  Sullivan,  17  Utah, 
347,  noted  under  Delaguerra  v.  Newhall,  53  Cal.  141. 

Damages. — ^Witness  need  not  specify  reason  of  estimate  ot  damages, 
before  stating  such  estimate,  p.  292. 

See  note  to  Jones  v.  Railroad  Co.,  31  Am.  St.  Rep.  734^  on  valae  fn 
railroad  condemnation. 
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Damages  in  Trespass  may  include  illness  of  plaintiff's  wife  from 
fright  and  excitement  caused  thereby,  p.  204. 

To  same  effect  in  Sloane  v.  Railway  Co.,  Ill  Cal.  682,  allowing  such 
damages  caused  by  wrongful  expulsion  from  train.  Note  citations: 
Pullman  etc.  Co.  v.  Smith,  23  Am.  St.  Rep.  360,  and  Gulf  etc  Co.  v. 
Hayter,  77  Am.  St.  Rep.  873. 

Instmctions  are  properly  refused  when  not  pertinent  to  facts  proved, 
p.  206. 

To  same  effect  in  In  re  Calkins,  112  Cal.  306,  holding  such  abstract 
instructions  improper  in  will  contest. 

Sipaiian  Rights  do  not  exist  when  water  does  not  run  in  bed  or 
channel,  p.  205. 

See  note  to  Lord  y.  Water  Co.,  20  Am.  St.  Rep.  866,  on  riparian 
rights. 

81  Cal.  206-301.    BARRETT  y.  MARKET  STREET  RY.  CO.   15  Am.  St. 
Rep.  61. 

Railroad. — ^Tender  of  Fare  is  sufficient  if  reasonable  sum  tendered,  p. 
200. 

To  same  effect  in  Barker  t.  Railroad  Co.«  151  N.  T.  242,  56  Am.  St. 
Rep.  620,  but  distinguishing  main  case  and  holding  tender  of  five  dol- 
lars for  ftve-cent  fare  imreasonable. 

81  Cal.  303-327.    GRAVES  y.  MONO  LAKE  ETC.  CO. 

Resolution  of  Corporate  Directors  is  invalid  when  passed  by  vote 
of  interested  directors,  p.  310. 

To  same  effect  in  Farmers'  etc.  Co.  v.  Car  Co.,  45  Fed.  Rep.  527,  on 
point  that  corporate  acts  must  be  done  through  board  of  directors. 

Corporate  Directors  cannot  contract  with  their  corporation  in  such 
manner  as  to  obtain  advantage  to  themselves  therefrom,  p.  320. 

To  same  effect  in  Pacific  Vinegar  &  Pickle  Works,  146  Cal.  366,  367, 
where  president  of  corporation  bought  its  notes  outright  and  had  cor- 
poration, by  himself  as  president,  endorse  same  to  him  individually 
guaranteeing  payment,  without  knowledge  or  approval  of  corporation, 
endorsement  is  void;  San  Diego  etc.  Co.  v.  Pacific  etc.  Co.,  112  Cal.  60, 
but  sustaining  contract  between  corporations  with  common  directors 
when  no  fraud  shown  or  excess  of  powers  of  either;  Sims  v.  Petaluma 
etc.  Co.,  131  Cal.  660,  as  to  contract  with  firm  of  which  the  president 
was  a  member;  but  see  Farmers'  etc.  Co.  v.  Car  Co.,  46  Fed.  Rep.  528, 
holding  illegal  pledge  by  president  and  vice-president  to  secure  debts 
to  other  corporation  in  which  these  officers  were  also  interested.  Note 
citations:  Buck  v.  Ross,  67  Am.  St.  Rep.  74,  on  withdrawal  of  corporate 
assets. 
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Corporate  Directors  may  recover  value  of  services  rendered  ontside 
of  duties  of  office,  when  corporation  has  derived  benefit  therefrom,  p. 
320. 

To  same  effect  in  Wood  y.  Lost  Lake  etc.  Co.,  23  Oreg.  24,  37  Am. 
bt.  Rep.  653,  but  denying  claim  for  salary  under  facts  stated. 

Certificate  of  Stock  is  not  a  negotiable  instrument,  p.  325. 

To  same  effect  in  Craig  v.  Hesperia  etc.  Co.,  113  Cal.  13,  54  Am.  St 
Rep.  319,  discussing  liability  of  stock  for  assessment  made  before 
transfer. 

Certificates  of  Stock  indorsed  in  blank  pass  by  mere  delivery  without 
transfer  on  corporate  books,  p.  325. 

To  same  effect  in  Spreckels  v.  Bank,  113  Cal.  278,  54  Am.  St.  Rep. 
361,  ruling  similarly  as  to  pledge  of  stock;  Dover  v.  Pittsburg  Oil  Co., 
143  Cal.  505,  noted  under  Woodsum  v.  Coal,  69  Cal.  152.  Note  cita- 
tions: Harpold  v.  Stobart   15  Am.  St.  Rep.  626,  on  stock  transfers. 

Negotiable  Instruments  do  not  include  note  payable  to  specified  pay- 
ees in  defined  proportions,  but  not  to  their  order,  p.  327. 

See  note  to  Iron  etc.  Bank  v.  McCord,  23  Am.  St.  Rep.  169,  on  gen- 
eral subject. 

Assignment  of  Note  after  maturity  la  subject  to  all  existing  de- 
fenses, p.  327. 

See  note  to  Rice  v.  Jones,  14  Am.  St.  Rep.  909,  on  bona  fide  hold- 
ers. 

81  Cal.  328-333.     6RSBN  v.  BROOKS. 

Complaint  for  Accounting  need  not  allege  realization  of  such  amount 
as  to  entitle  plaintiff  to  share  therein,  p.  333. 

To  same  effect  in  San  Pedro  etc.  Co.  y.  Reynolds,  111  Cal.  597,  sus- 
taining complaint  against  agent. 

81  Cal.  334-339.     DONOVAN  v.  JUDSON. 

Vendor  and  Vendee. — ^Agreement  for  payment  is  independent  of  that 
for  tender  of  conveyance  and  statute  of  limitations  runs  thereon  in- 
dependently of  such  tender,  p.  338. 

To  same  effect  in  Southern  Pacific  etc.  Co.  y.  Allen,  112  Cal.  461, 
sustaining  action  to  foreclose  purchaser's  rights  under  facta. 

81  Cal.  340-350.     MILLARD  y.  LEGION  OF  HONOR. 

Finding  of  Facts  is  sufficient  and  will  be  so  construed,  altnough  mis- 
placed among  conclusions,  p.   342. 

To  same  effect  in  Savings  etc.  Soc.  v.  Burnett,  106  Cal,  538,  539,  and 
McCarthy  y.  Brown,  113  Cal.  19,  cited  under  Burton  y.  Burton,  79  Cal. 
490. 
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Benefit  Society. — ^Beneficiary  may  be  changed  by  assured  when  per- 
mitted by  rules  of  order,  p.  343. 

See  note  to  Union  etc  Assn.  v.  Montgomery,  14  Am.  St.  Rep.  527, 
and  Bankers'  etc.  Assn.  v.  Stapp,  19  Id.  790,  on  general  subject. 

Life  Insurance. — ^Forfeiture  is  waived  by  levy  and  acceptance  of  pay* 
ments  on  assessments  after  forfeiture  accrued,  p.  345. 

Cited  in  Marshall  v.  Grand  Lodge,  133  Cal.  691,  but  holding  no 
waiver  established  under  facts  stated.  To  same  effect  in  Modem  Wood- 
men V.  Jameson,  48  Kan.  722,  and  Daniher  v.  Grand  Lodge,  10  Utah, 
121,  and  notes,  19  Am.  St.  Rep.  784,  and  52  Id.  575,  cited  under  Mc- 
Donald Y.  Supreme  Council,  78  Cal.  49. 

Same. — Proof  of  Death  need  not  be  furnished  by  beneficiary,  where 
duty  devolves  on  inferior  council,  p.  348. 

Cited  in  Doggett  v.  United  Order,  126  N.  a  482,  holding  similarly 
under  by-laws  construed. 

General  Citation. — Supreme  Council  v.  Landers,  23  Tax.  Civ.  App.  627. 

81  Cal.  350-366.    IN  R£  HARKia 

Insolvency. — ^Affidavit  on  Discharge  is  evidence  on  behalf  of  debtor 
on  trial  of  opposition  to  discharge,  p.  364. 

To  same  effect  in  Smith  v.  Johnson,  43  Neb.  763,  applying  rule  to 
debtor's  affidavit  on  exemption  claim  in  attachment  proceedings,  in 
action  for  wrongful  sale. 

81  CU.  366-364.    PEEIll  ETC.  CO.  Y.  KENNEDY. 

Execution  Sale  is  void  when  made  under  conspiracy  to  deter  bidders, 
p.  362. 

See  note  to  Hemdon  v.  Gibson,  37  Am.  St.  Rep.  767,  on  judicial 
sales. 

Deed  by  Mining  Corporation  is  invalid  unless  properly  ratified  by 
stockholders,  p.  363. 

Cited  in  Johnson  v.  Cal.  etc.  Co.,  127  Cal.  286;  Lacy  v.  Gunn,  144  Cal. 
515;  Williams  v.  Gold  Hill  etc.  Co..  06  Fed.  458,  464,  465,  and  Williams 
Y.  Gay  lord,  102  Fed.  373,  noted  under  McShane  v.  Carter,  80  Cal.  310; 
Williams  v.  Gaylord,  186  U.  S.  164,  California  Act  of  1880,  page  131, 
does  not  regulate  internal  affairs  of  corporation.  See  Granite  etc.  Co. 
V.  Maginness,  118  Cal.  137,  Campbell  v.  Mining  Co.,  51  Fed.  Rep.  8,  and 
Boston  etc.  Co.  v.  Montana  etc.  Co.,  89  Fed.  Rep.  530,  cited  under  Mc- 
Shane V.  Carter,  80  Cal.  310. 

81  Cal.  364-369.    IN  RE  CALIFORNIA  ETC.  INS.  CO. 

Insolvency. — ^Joint  Appeal  may  be  taken  by  several  creditors  who 
have  common  interest  in  order  appealed  from,  p.  366. 
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To  same  effect  in  Metropolitan  etc.  CJo.  v.  Bank,  89  Tex.  231,  fol- 
lowing practice  in  intervention  proceedings. 

Mtttoal  Life  Insttrance  Company. — Alakers  of  guaranty  notes  are 
sureties  of  company  and  its  stockholders  for  payment  of  debts,  p. 
868. 

Cited  in  Neale  y.  Head,  133  CaL  46,  discussing  liability  under  Stat- 
utes of  1865-66,  page  762. 

General  CitatioiL— Frank  ▼.  Zeigler,  46  W.  Va.  617. 

81  Cal.  370-377.    GAKDNEB  y.  TATUM. 

Contract  is  Void  when  prohibited  by  statute,  p.  378. 

To  same  effect  in  Jones  v.  Hanna,  81  Cal.  610,  as  to  agreement  of 
executrix  with  third  persons  to  buy  and  sell  estate  property  for  her 
benefit;  Berka  y.  Woodward,  126  Cal.  127,  129,  73  Am.  St.  Rep.  37-39, 
further  holding  no  recovery  permissible  on  implied  contract  for  services 
rendered  under  such  Toid  contract;  and  on  both  points  cf.  Short  v. 
Mining  Co.,  20  Utah,  31,  as  to  services  rendered  in  violation  of  local 
"eight  hour  law." 

Physician  cannot  BecoYer  for  services  rendered  before  h^  is  legally 
licensed,  p.  373. 

To  same  effect  in  Cooper  v.  Griffin,  13  Ind.  App.  216,  holding  burden 
on  physician  to  prove  license,  but  that  claim  against  estate  need  not 
aver  it;  Kennedy  v.  Schultz,  6  Tex.  Civ.  App.  464,  denying  recovery; 
Randall  v.  Tuell,  89  Me.  448,  applying  rule  to  action  by  unlicensed  inn- 
keeper; Maxwell  v.  Swigart,  48  Neb.  790,  applying  rule  to  failure  to 
register  imder  local  statutes. 

Conditional  Denial  of  New  Trial  for  excessive  verdict  cannot  be 
made  so  as  to  bind  defendant  to  waive  other  errors,  p.  371. 

Cited  in  Davis  v.  Southern  Pacific  Co.,  98  CaL  18,  discussing  power 
to  order  such  remission. 

81  Cal.  378-398.    KOHL  v.  LILIENTHAL. 

Capital  Stock  cannot  be  distributed  among  stockholders  until  ter- 
mination of  corporate  existence,  p.  384. 

Cited  in  Schaacke  v.  Eagle  etc.  Co.,  136  Cal.  484,  noted  under  Martin 
V.  Zellerbach,  38  Cal.  300. 

Stockholder  in  Corporation  has  no  legal  title  to  its  property,  p.  386. 

To  same  effect  in  Richter  v.  Henningsan,  110  Cal.  634,  but  holding 
him  "interested  in  the  use"  of  its  property  within  section  3251,  Re- 
vised Statutes. 

Corporate  Stockholders  cannot  do,  or  authorize  what  directors  cannot 
do,  p.  387. 
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To  same  effect  in  Vercoutere  y.  Land  Co.,  116  Gal.  416,  holding  by-law 
illegal  providing  for  withdrawal  of  stockholder  and  reimbursement  of 
moneys  paid  in  on  stock.  Note  citations:  Buck  y.  Ross,  67  Am.  St. 
Rep.  71,  on  withdrawal  of  corporate  assets. 

Dissoltttion  of  Corporation  can  be  accomplished  only  in  method  pre- 
scribed by  statute,  p.  387. 

To  same  effect  in  In  re  Importers'  etc.  Exchange,  132  N.  T.  217,  con- 
struing local  statute;  Nightingale  v.  Milwaukee  etc.  Co.,  71  Fed.  Rep. 
240    (Cal.),  denying  power  of  court  of  equity  therein. 

Corporation  will  be  considered  as  the  mere  agency  of  the  stockhold- 
ers inter  se,  p.  397. 

Cited  in  Hunt  y.  Davis,  136  Gal.  84,  noted  under  Chater  y.  San  Fran- 
cisco etc  Co.,  19  Cal.  220. 

81  Cal.  398-407.    SCOTT  Y.  WOOD. 

Notice  of  Intention  is  not  part  of  record  on  appeal,  p.  399. 

To  same  effect  in  Kahn  v.  Wilson,  120  Ccl.  644,  on  point  that  failure 
to  give  such  notice  must  affirmatively  appear  from  record;  Nippert  v. 
Wameke,  128  Cal.  603,  noted  under  Pioo  y.  Cohn,  78  Cal.  884. 

Burden  of  Proof  defined,  p.  400. 

Cited  in  Jones  v.  Prospect  etc.  Co.,  21  Nev.  849,  as  to  extent  of 
ownership  of  mining  claim;  Marshall  etc.  Co.  v.  McEelvy,  66  Mo.  App. 
242,  244,  discussing  burden  where  prima  facie  case  shown;  Noblett  v. 
Bartsch,  31  Wash.  27,  discharge  of  plaintiff  in  action  for  malicious 
prosecution  from  criminal  charge  without  trial  on  merits  does  not 
shift  burden  of  proof;  Supreme  Lodge  v.  Beck,  94  Fed.  763. 

Master  and  Servant. — Burden  of  proof  is  on  latter  in  his  action  for 
wages  to  show  continuance  at  rate  of  original  hiring,  p.  404. 

Approved  in  Patterson  v.  San  Francisco  &  San  Mateo  El.  Ry.  Co.,  147 
Cal.  184,  in  action  for  personal  injuries  to  passenger,  burden  is  on 
plaintiff  to  prove  alleged  negligence  of  defendant  by*  preponderance  of 
whole  evidence.  Distinguished  in  Pendleton  v.  Cline,  86  Cal.  146,  hold- 
ing burden  on  defendant  in  suit  on  quantum  meruit,  to  show  rendi- 
tion of  services  under  special  contract  alleged  in  answer. 

81  Cal.  408-489.    IN  RE  JESSUP. 

Evidence. — ^Photographs  held  respectively  admissible  and  inadmissible 
on  question  of  paternity,  p.  417.  See  note  to  White  etc.  Co.  v.  Gordon, 
19  Am.  St.  Rep.  112;  Kansas  etc.  Co.  Y.  Smith,  24  Id.  766,  and  Baustian 
v.  Toung,  76  Id.  476. 

Adoption. — Code  Provisions  are  not  to  be  construed  beyond  their 
plain  intent,  p.  419. 

To  same  effect  in  Blythe  v.  Ayres,  96  GaL  677,  discussing  provisions 
Notes  Cal.  Rep.— 244. 
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as  to  adoption  of  illegitimates;  dissenting  opinion  In  re  Johnson,  98 
CaI.  551,  as  to  provision  for  adoption  of  child  of  other  parents. 

Rights  of  Adopted  Child  are  those  given  by  statute  alone,  p.  419. 

Cited  in  Bray  v.  Miles,  23  Ind.  App.  443  (cf.  dissenting  opinion,  page 
455),  holding  such  child  within  designation  of  "children"  as  legatees  in 
will. 

Adoption  of  Illegitimates. — ^Acknowledgment  need  not  include  recep- 
tion into  family  of  father  who  had  no  home  nor  family,  p.  424. 

To  same  effect  in  Blythe  v.  Ayres,  96  Cal.  579,  holding  acknowledg- 
ment shown,  and  see  pp.  577,  578,  589,  and  693,  for  other  citations  of 
main  case.  Cited  in  Estate  of  De  Laveaga,  142  Cal.  269,  but  holding 
legitimation  by  adoption  under  facts  stated;  Watson  v.  Richardson,  llu 
Iowa,  691,  but  holding  no  sufficient  acknowledgment  shown  under  facts 
stated;  In  re  Gorkow's  Estate,  20  Wash.  673,  574,  holding  acknowl- 
edgment sufficient,  and  child  entitled  to  probate  homestead  <m  adopt- 
ing lather's  death. 

Appeal. — Snpreme  Court  may  reverse,  modify  and  oorraet  Its  judg- 
ments until  remittitur  issued,  p.  466,  472. 

To  same  effect  in  Niles  v.  Edwards,  96  CaL  44,  46,  as  to  power  of 
court  in  bank  to  correct  department  opinion  even  without  application 
for  rehearing;  Grangers'  Bank  v.  San  Francisco,  101  Cal.  200,  sus- 
taining power  to  grant  rehearing  on  original  petition  for  prohibition; 
Austin  V.  Pulschen,  112  Cal.  533,  as  to  power  to  order  second  rehearing 
in  bank  on  department  decision;  and  see  Merchants'  etc.  Bank  v. 
Grunthal,  39  Fla.  393,  denying  second  rehearing  under  local  rules. 

General  Citation. — Morton  v.  Morton,  62  Neb.  423. 

81  Cal.  489-601.    PEOPLE  v.  McFADDEN.    16  Am.  St.  Rep.  66. 

Act  Creating  New  Connty  by  submission  to  popular  vote  is  eonsti- 
tutional  and  may  provide  upon  what  conditions  its  provisions  might  be 
carried  into  effect,  p.  496. 

To  same  effect  in  Board  v.  Supervisors,  99  Cal.  673,  on  point  that 
act  to  establish  law  libraries  may  provide  that  respective  supervisors 
may  decide  whether  their  coimties  should  be  included  thereunder;  cited, 
also,  in  State  v.  Forkner,  94  Iowa,  12,  as  distinguishing  48  Cal.  279. 
Note  citations:  Chicago  v.  Stratton,  63  Am.  St.  Rep.  331,  on  constitu- 
tional law. 

Statute  is  not  entirely  void  by  reason  of  presence  of  separable  in- 
valid provisions,  p.  496. 

Cited  in  Ex  parte  Gerino,  143  CaL  420,  noted  under  People  T.  Hill,  7 
Cal.  103. 

Special  Act  does  not  include  act  for  formation  of  new  comity  fnm 
old,  p.  497. 
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To  same  eflfect  in  People  v.  Glenn,  100  CJal.  424,  38  Am.  St.  Rep.  308, 
sustaining  Stats.  1891,  p.  96,  as  to  Glenn  county;  Edmonds  v.  Her- 
brandson,  2  N.  Dak.  282,  on  point  that  question  of  application  of 
special  statutes  is  for  legislature  alone;  Stuart  v.  Kirley,  12  S.  Dak. 
257,  as  to  acts  changing  county  boundaries,  under  local  constitution. 

Connty  is  not  municipal  corporation,  p.  497. 

To  same  effect  in  Kahn  v.  Sutro.  114  Cal.  320,  discussing  status  of 
eity  and  county  of  San  Francisco;  County  v.  Cobum,  130  Cal.  636,  637, 
noted  under  Sharp  v.  County,  34  Cal.  284;  Vernon  v.  Board,  142  Cal. 
516,  discussing  powers  of  county  board  of  supervisors  as  to  extension 
of  its  boundaries.  Note  citations:  Stevens  v.  School,  36  Am.  St.  Rep. 
452  Leake  v.  Lacey,  51  Id.  110,  defining  "county." 

81  Cal.  502-506.    MOORE  ▼.  LENT. 

Corporate  Directors  are  personally  liable  under  section  300,  Civil 
Code,  only  when  corporation  is  then  indebted  in  aggregate  amount  ex- 
ceeding that  of  capital  stock,  p.  604. 

Cited  in  Snell  v.  Bradbury,  139  Cal.  382,  noted  under  Lrvine  ▼.  Mc- 
Keon,  23  Cal.  474.    See  note  22  Am.  St.  Rep.  630. 

81  OaL  607-523.    JONES  T.  HANNA. 

Purchase  by  Ezecntor  is  illegal,  although  per  interpositam  personam, 
p.  609. 

To  same  effect  in  Bergin  v.  Haight,  99  Cal.  56,  holding  sale  to  ad- 
ministrator's attorney  voidable  under  facts.  Distinguished  in  Burnett 
T.  Lyford,  93  Cal.  120,  but  sustaining  purchase  by  administrator  of 
mortgage  against  estate  when  for  its  benefit;  Burris  v.  Adams,  9G  Cal. 
608,  sustaining  purchase  by  ex-administrator  from  purchaser  during 
administnition  when  no  collusion  shown;  Burris  t.  Kennedy,  108  Cal. 
342,  holding  subsequent  sale  ii  administrator  merely  voidable.  Dis- 
tinguished in  Melone  ▼.  Ruffino,  129  Cal.  524,  79  Am.  St.  Rep.  135, 
noted  under  Danielwitz  v.  Shepard,  62  Cal.  337. 

Illegal  Contracts. — ^Parties  will  not  be  aided  by  courts  in  enforce- 
ment, p.  509. 

See  note  to  Handy  v.  St.  Paul  etc.  Co.,  16  Am.  St.  Rep.  609,  and 
Hess  V.  Culver,  18  Id.  424,  on  general  subject. 

General  Citation.— Gorman  v.  Hargis,  6  Wyo.  362. 

81  Cal.  524-527.  CITY  OF  EUREKA  ▼.  CROGHAN.  16  Am.  St.  Rep. 
30. 

Dedication. — ^Intent  to  dedicate  and  acceptance  before  revocation  of 
offer  by  subsequent  conveyance  sxe  both  essential,  p.  626. 

Cited  in  Eureka  v.  Armstrong,  83  CaL  623,  Brown  v.  Stark,  83  Cal 
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642,  Logan  ▼.  Rose,  88  Cal.  266,  Archer  y.  Salinas,  93  Oal.  53,  People 
▼.  Sperry,  116  Cal.  595,  and  Trine  y.  Pueblo,  21  Colo.  108,  cited  under 
People  V.  Reed,  81  Cal.  70;  French  v.  Scheuber,  6  Tex.  Civ.  App.  619, 
holding  revocation  before  acceptance  shown;  lightcap  v.  Town  of 
North  Judson,  154  Ind.  46,  47,  noted  under  San  Francisco  v.  Canavan, 
42  Cal.  541;  Spencer  v.  Peterson,  41  Or.  261,  only  preponderance  of 
evidence  is  necessary  to  show  dedication  of  road;  Columbia  etc.  R.  R.  v. 
Seattle,  33  Wash.  522,  intention  to  dedicate  street  below  line  of  high 
water  at  west  side  of  plat  not  presumed  from  failure  to  close  streets 
at  right  angles  thereto  at  this  point,  when  blank  space  is  left  and  no 
street  is  designated  there  by  name;  Jarvis  v.  Grafton,  44  W.  Va. 
462,  holding  dedication  and  acceptance  shown.  Note  citations:  Beard 
Y.  Seal,  14  Am.  St.  Rep.  550,  on  general  subject. 

Offer  to  Dedicate  is  not  shown  by  map  made  without  authority,  p. 
527. 

Cited  in  City  y.  McKay,  123  Cal.  671,  holding  no  dedication  estab- 
lished under  facts  stated,  and  referring  to  same  map. 

81  Cal.  528-539.    HX^HBOLDT  ETC.  SOCIBTT  Y.  WBNNSRHOLD. 

Corporate  By-laws  enter  into  contract  of  sureties  on  bonds  of  secre- 
tary, p.  534. 

To  same  effect  in  San  Pedro  etc.  Co.  y.  Reynolds,  121  CaL  79,  on 
point  that  they  enter  into  manager's  contract  of  employment. 

Corporation. — ^Bond  of  Bank  Secretary  covers  entire  incumbency 
when  term  not  fixed,  p.  635.  See  note  to  Bank  y.  Yard,  24  Aul  St 
Rep.  526,  on  cashier's  bond. 

81  Cal.  540-642.     FBLTON  Y.  MILLARD. 

Nonsuit  should  be  denied  when  there  is  any  evidence  sustaining 
plaintiff's  case,  p.  541. 

To  same  effect  in  Zilmer  v.  Gerichten,  111  Cal.  77,  holding  it  improp- 
erly granted;  Goldstone  v.  Insurance  Co.,  123  CaL  627,  noted  under  De 
Ro  V.  Cordes,  4  CaL  118. 

Notice  to  Quit  may  be  signed  by  authorized  attorney,  p.  541. 
Cited  in  Ensley  v.  Page,  13  Colo.  App.  464,  as  to  demand  for  pos- 
session under  local  statutes. 

Unlawful  Detainer  does  not  involve  issue  of  title,  p.  642. 

To  same  effect  in  Commissioners  v.  Barnard,  98  Cal.  202,  denyiiig 
right  of  tenant  to  set  up  outstanding  title  in  another;  and  Knowles 
v.  Murphy,  107  Oal.  114,  on  same  point.  Note  citations:  Keating  ▼• 
Springer,  37  Am.  St.  Rep.  186,  on  general  subject. 
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81  Cal.  542  550.     RAISCH  v.  BOARD  OF  EDUCATION. 

Mandamus  will  lie  to  compel  board  to  draw  warrant  for  supplies  far- 
aiahed,  when  rejection  of  claim  is  arbitrary  or  capricious,  p.  546. 

To  same  effect  in  Keller  v.  Hewitt,  109  Cal.  148,  granting  writ  against 
board  for  issuance  of  teacher's  certificate  to  petitioner  entitled  thereto; 
State  V.  Wilson,  123  Ala.  279,  granting  writ  to  compel  Secretary  of 
State  to  correct  legislative  journals  where  no  other  remedy  exists; 
Bacon  y.  Tacoma,  19  Wash.  677,  discussing  method  of  trial  thereof,  un- 
der local  statutes,  and  applying  rule  to  refusal  of  treasurer  to  pay  war- 
rants. 

Appeal  Bond. — Cited  in  Mitchell  y.  Board,  137  Cal.  376,  as  instance  of 
giving  such  bond  on  appeal  by  board  of  education. 

Distinguished  in  Poling  y.  Board,  50  W.  Va.  379,  denying  writ  under 
local  statutes. 

Mandamus  will  lie  unless  party  has  speedy  and  adequate  legal  rem- 
edy, p.  546. 

Cited  in  Robertson  y.  Trustees,  136  Cal.  405,  granting  writ  against 
library  trustees  to  compel  issuance  of  warrants. 

81  Cal.  661-565.    HUMPHSETS  T.  HOPKINS;  16  Am.  St.  Rep.  76. 

Attachment — Foreign  Receiver. — Property  in  possession  of  may  be 
attached  here  by  local  creditor  when  brought  into  this  state,  p.  552. 

To  same  effect  in  The  Willamette  Valley,  66  Fed.  Rep.  567,  enforc- 
ing maritime  lien  for  supplies  locally  furnished  vessel  sent  into  court's 
jurisdiction;  Risdon  etc.  Works  v.  Citizens'  etc.  Co.,  122  Cal.  97,  but 
holding  personal  property  of  street  railway  company  not  included  in 
exemption  of  franchise;  Grogan  v.  Egbert,  44  W.  Va.  78,  denying  power 
of  foreign  receiver  to  remove  local  assets  to  prejudice  of  local  credit- 
ors. Note  citations :  Holbrook  v.  Ford,  46  Am.  St.  Rep.  926,  on  foreign 
receivers. 

Foreign  Receiver  cannot  sue  in  another  state  except  when  permitted 
on  principles  of  comity,  p.  664. 

Cated  in  Ward  v.  Pac.  etc.  Co.,  135  Cal.  236,  237,  denying  right  of  ac- 
tion by  receiver  of  foreign  insurance  company  against  local  insurance 
company  where  the  debt  had  been  gamisheed  by  local  creditor  in 
judgment  against  the  foreign  company;  and  to  same  effect  cf.  Lack- 
mann  v.  Supreme  Council,  142  Cal.  26. '  See  notes  15  Am.  St.  Rep.  153 
and  18  Am.  St.  Rep.  344. 

Property  of  Railroad  in  Custody  of  Foreign  Receiver,  if  brought  into 
state  for  lawful  purpose,  cannot  be  seized  under  attachment  in  this 
state  (dissenting  opinion),  p.  566. 

Approved  in  Woodhull  v.  Trust  Co.,  11  N.  Dak.  164,  following  rule. 
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81  Cal.  566-570.    PEOPLE  ▼.  BOWBIAN. 

Mnrder  in  First  Degree  is  that  done  with  deliberate,  premeditated, 
and  malicious  intent,  p.  567. 

See  note  to  Croom  v.  State,  21  Am.  St.  Rep.  187,  on  homicide. 

Arraignment. — ^Plea  of  not  guilty  made   through   attorney   is  saf- 
ficient,  p.  568. 

To  same  effect  in  People  y.  Samario,  84  Cal.  486,  denying  amend- 
ment of  record  to  show  plea  not  made  personally. 

Reasonable  Doubt. — Good  Character  of  defendant  is  to  be  considered 
in  determining  guilt,  p.  570. 

Cited  in  State  v.  Sloan,  22  Mont.  301,  noted  imder  People  ▼.  Smith, 
59  Cal.  601.    See  note  22  Am.  St.  Rep.  470. 

81  Cal.  571-579.    IN  RE  GRIDER. 

Probate  Appeal  from  order  must  be  taken  within  sixty  days  from 
its  entry,  p.  574. 

To  same  effect  in  In  re  Backus,  95  Cal.  672,  as  to  order  refusing  pro* 
bate. 

Adverse  Possession — Cotenants. — Distributee  cannot  maintain  such 
possession  against  codistributee  pending  administration,  p.  578. 

Cited  in  McLean  v.  Baldwin,  136  Cal.  570,  holding  statute  not  to  nm 
in  favor  of  defendant  pending  litigation,  nor  as  to  purchaser  from  him 
pendente  lite  with  notice  of  the  pendency.  Distinguished  in  Gregory 
V.  Gregory,  102  Cal.  54,  where  conflict  between  purchaser  at  sale  and 
distributees. 

81  Cal.  579-584.    IN  RE  WALKERLT. 
Probate  Homestead. — Value  is  within  discretion  of  court,  p.  583. 

To  same  effect,  sustaining  orders,  in  In  re  Schmidt,  94  Cal.  337;  In 
re  Smith,  99  Cal.  451,  holding,  as  in  main  case,  such  homestead  not 
limited  to  value  of  five  thousand  dollars,  and  on  same  point  In  re  Car- 
riger,  107  Cal.  620,  but  denying  right  to  set  aside  such  homestead  from 
lands  wherein  decedent  had  only  undivided  interest;  Estate  of  Adams, 
128  Cal.  382  (cf.  dissenting  opinion,  page  386),  but  holding  homestead 
too  extensive  under  facts  stated;  Hardwick  v.  Black,  128  Cal.  674,  on 
point  that  title  vests  in  widow  where  homestead  was  set  apart  prior 
to  act  of  1881;  Estate  of  Levy,  141  Cal.  652,  sustaining  homestead  as 
against  creditors,  though  valued  at  $17,000. 

81  Cal.  584-588.    MCCARTHY  v.  MUTUAL  RELIEF  ASSN. 

Party  Walls. — Land  Owner  owns  half  upon  his  land,  with  easement 
of  use  of  other  half  as  such  wall,  p.  586. 
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See  note  to  Everett  v.  Edwards,  14  Am.  St.  Rep.  469,  on  party  walls. 

License  is  revocable,  unless  granting  party  is  estopped,  p.  587. 

See  note  to  Hodgkins  v.  Farrington,  15  Am.  St.  Rep.  173,  on  licenses. 

81  Cal.  588-590.    LAREW  v.  NEWMAN. 

Offices. — Compensation  cannot  be  increased  during  term  of  office,  and 
rule  applies  to  appointee  to  fill  vacancy,  notwithstanding  new  act  pro- 
viding increased  salary  and  enacted  during  term  of  original  officer,  p. 
689. 

Cited  in  Storke  v.  Goux,  129  Cal.  527,  declining  to  overrule  main 
ease;  Nelson  v.  City,  109  Wis.  622,  on  point  that  official  salary  cannot 
be  fixed  by  contract.  To  same  effect  in  Board  v.  Bums,  3  Wyo.  705, 
construing  similar  local  statute. 

81  Cal.  590-596.    BULLOCK  v.  ROUSE. 

Survey  of  Public  Land  is  incomplete  until  all  lines  are  run  and 
established  as  provided  by  statute,  p.  594. 

To  same  effect  in  Rea  v.  Haffenden,  116  Cal.  602,  but  sustaining  de- 
scription of  land  in  mortgage  of  Mexican  grant,  following  private  sur- 
vey; Kern  Oil  Co.  v.  Crawford,  143  Cal.  305,  on  point  that  conveyance, 
by  reference  to  legal  subdivisions,  refers  to  monuments  placed  by  gov- 
ernment officials;  concurring  opinion  in  State  v.  C.  P.  R.  R  Co.,  21  Nev. 
102,  discussing  validity  of  taxation  of  unsurveyed  lands,  and  see  S.  C. 
162  U.  S.  525. 

Public  Land  in  actual  possession  cannot  be  entered  upon  by  another 
for  purpose  of  pre-emption  or  homestead  claim,  p.  595. 

To  same  effect  in  Rourke  v.  McNally,  98  Cal.  292,  although  entry 
peaceable  and  in  absence  of  first  occupant. 

Actual  Possession. — ^Inclosure  may  consist  of  fences  or  natural  bar- 
riers, p.  595. 

Cited  in  Smith  v.  Hicks,  1C3  Cal.  219,  noted  under  Coryell  v.  Cain,  16 
Cal.  567. 

Burden  of  Proof  is  upon  party  asserting  affirmative  of  issue,  p.  596. 
See  note  to  Foster  v.  Reid,  16  Am.  St.  Rep.  439,  on  burden  of  proof. 

81  Cal.  596  603.    LORD  ▼.  GOLDBERG;  15  Am.  St.  Rep.  82. 

Jurisdiction  of  Superior  Court  in  action  on  money  demand  is  depend- 
ent on  ad  damnum  clause  of  complaint,  p.  599. 

So  same  effect  in  Greenbaum  v.  Martinez,  86  Cal.  461,  and  Henigan 
V.  Ervin,  110  Cal.  40;  Lehnhardt  v.  Jennings,  119  Cal.  198;  cited  under 
Bailey  v.  Sloan,  65  Cal.  387;  Harron  v.  Harron,  123  Cal.  511,  and  Peo- 
ple V.  Madden,  134  Cal.  612,  noted  under  Dashiell  v.  Slingerland,  60  Cal. 
653,  Troy  v.  Hallgarth,  36  Or.  163,  construing  local  statutes. 
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Master  and  Servant— 'Tcrmanent"  employment  is  one  to  continne 
indefinitely,  but  terminable  at  pleasure  of  either  party  for  good  reason, 
p.  602. 

To  same  effect  in  Ohristensen  ▼.  Borax  Co.,  26  Oreg.  307,  holding 
employer  authorized  to  discontinue  work  at  any  time  under  facts  stat- 
ed, and  see  on  same  point  Howard  v.  Railway  Co.,  91  Ala.  269;  Speeder 
etc.  Co.  y.  Teeter,  18  Ind.  App.  481,  holding  contract  too  uncertain  for 
enforcement;  MnKinney  v.  Statesman  etc.  Co.,  34  Or.  612,  holding  con- 
tract at  will  as  to  provision  for  renewal  after  fixed  term.  Note  cita- 
tions: Pennsylvania  Co.  v.  Dolan,  51  Am.  St.  Rep.  302,  and  LoniBville 
etc.  Co.  V,  Offutt,  59  Id.  473,  on  general  subject. 

81  Cal.  604-607.    BARNXTM  y.  BRn)6E& 
Appeal — ^Findings  will  be  aflSrmed  where  evidence  conflicting,  p.  605. 

See  note  to  Missouri  etc.  Co.  v.  Platzer,  16  Am.  St.  Rep.  780,  on 
review  of  evidence. 

In  Action  to  Determine  Right  to  Purchase  school  land  as  timber  land, 
logger  may  be  asked  what  it  would  cost  to  clear  land,  p.  607. 

Approved  in  Farmers'  Bank  v.  Woodell,  38  Or.  302,  expert  evidence 
admissible  as  to  whether  sugar  beets  should  be  thinned  and  as  to  num- 
ber of  tons  that  can  be  raised  per  acre. 

81  CaL  608-616.    SOMERS  v.  SOMBRS. 

Record  on  Appeal— Authentication  of  ai&davita  is  insufficient  «xcept 
by  bill  of  exceptions,  p.  614. 

Cited  in  Adams  v.  Andross,  85  Cal.  610,  as  to  authentication  hj 
judge's  certificate,  but  see  Shain  v.  Eikerenkotter,  88  Cal.  15,  sus- 
taining such  method,  and  citing  concurring  opinion  in  main  case;  White 
V.  White,  88  Cal.  429,  holding  main  case  incorporated  in  later  rule  of 
court;  Pereira  v.  Bank,  128  Cal.  47,  and  Esert  v.  Clock,  137  Cal.  633, 
declining  to  review  action  of  trial  court  in  absence  of  properly  authen- 
ticated record;  Ramsbottom  v.  Fitzgerald,  128  Cal.  76,  noted  under  Lar- 
kin  V.  Larkin,  76  Cal.  323;  People  v.  Terrill,  131  CaL  114,  applying  rule 
to  appeal  from  order  setting  aside  information;  Bank  v.  Goodsell,  137 
Cal.  423,  noted  under  Herrlich  v.  McDonald,  80  Cal.  472;  State  ▼. 
Millis,  19  Mont.  448,  449,  as  to  certification  of  evidence  used  on  hearing 
of  motion,  and  see  this  case  approved  in  Rumney  etc  Co.  v.  Detroit 
etc.  Co.,  19  Mont.  660,  661. 

MiaceUaneoua.— Hardwick  v.  Black,  128  CaL  674. 

81  CaL  616-618.    PEOPLE  v.  RUSSELL. 

Information  for  Anoii  ia  sufficient  if  following  laagnage  of  itatnt^ 
p.  617. 
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To  same  effect  in  People  ▼.  De  Winton,  118  Gal.  408,  64  Am.  St.  Rep. 
380,  holding  it  insufficient  if  for  burning  defendant's  own  house. 

81  Oal.  618-020.    ARNOLD  ▼.  CITT  OF  SAN  JOSE. 

Municipal  Corporation  is  not  liable  for  injuries  from  unguarded  ex- 
cavation in  street,  p.  619. 

Cited  in  Doeg  v.  Cook,  126  Cal.  216,  77  Am.  St.  Rep.  213,  noted  under 
Huffman  v.  San  Joaquin  Co.,  21  CaL  426.  To  same  effect  in  Sels  ▼. 
Greene,  81  Fed.  Rep.  566,  applying  rule  to  reclamation  districts;  but 
see  Sullivan  v.  Helena,  10  Mont.  143,  ruling  aliter,  under  federal  de- 
cisions. Note  citations:  Woodman  v.  Railroad  Co.,  14  Am.  St.  Rep. 
429,  and  Covington  etc.  Co.  v.  Steinbrock,  76  Am.  St.  Rep.  417. 

Stale  Decisis. — Court  in  department  is  bound  by  prior  decision  in 
bank,  p.  620  (concurring  opinion). 

See  note  to  Gould  v.  Stemburg,  16  Am.  St.  Rep.  143,  on  law  of 


81  CaL  626-627.     HERMAN  v.  PARIS. 

Partnership  may  assume  debt  of  former  firm,  p.  626. 

To  same  effect  in  Bremner  v.  Leavitt,  109  Cal.  132,  sustaining  plain- 
tiff's right  to  accounting  against  new  firm  under  facts.  Note  citations; 
Hage  V.  Campbell,  23  Am.  St.  Rep.  427,  on  general  subject. 

81  Cal.  627-631.    DAVIS  v.  CHALFANT. 

Fraud — ^Vacating  Judgment. — Complaint  held  insufficient  as  not  stat- 
ing essential  facts,  p.  631. 

Cited  in  Painter  v.  Painter  Co.,  133  Cal.  131,  ruling  similarly  as  to 
bill  to  obtain  new  trial  where  no  facts  were  pleaded,  showing  the  errors 
in  the  judgment;  Bell  v.  Thompson,  147  Cal.  694,  complaint  for  re- 
lief against  decree  for  fraud  in  its  procurement  must  show  facts  con- 
stituting defense  on  merits.    See  note  18  Am.  St.  Rep.  902. 

81  CaL  631-633.    O'NBIL  v.  MAGNER;  16  Am.  St.  Rep.  88. 

Note  Payable  on  Demand  after  date  is  ordinary  demand  note,  p. 
633. 

To  same  effect  in  Hull  v.  Myers,  90  Ga.  680,  also,  discussing  neces- 
sity of  notice  to  indorsers;  Peninsular  etc.  Bank  v.  Hosie,  112  Mich. 
356,  discussing  release  of  sureties  on  prior  note  by  acceptance  of  such 
demand  note.  Note  citations:  Turner  v.  Iron  etc.  Co.  17  Am.  St.  Rep. 
170,  Seward  v.  Hayden,  16  Am.  St.  Rep.  186,  and  Kraft  v.  Thomas, 
18  Id.  347,  on  demand  notes. 

81  Cal.  641-649.    DAVIES  ETC.  CO.  v.  60TTSCHALK. 
Mechanics'  Liena. — Claim  by  materialman  need  not  state  oontraefc 
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between  immediate  employer  and  the  owner,  nor  validity  of  original 
contract,  p.  646. 

To  same  effect  in  Reed  v.  Norton,  90  Gal.  598,  discussing  alleged 
variance  between  complaint  and  claim  as  to  such  relation;  Coss  y. 
MacDonough,  111  CaL  667,  as  to  variance  regarding  person  with  whom 
claimant's  contract  was  made;  Castagnetto  v.  Coppertown  Min.  etc. 
Co.,  146  Cal.  332,  notice  of  lien  for  labor  on  mining  claim  is  sufficient 
which  states  name  of  owner  of  claim,  and  that  it  was  done  at  request 
of  superintendent  in  possession  and  operating  mine;  Lumber  Co.  ▼. 
Children,  7  N.  Dak.  56,  sustaining  notice  where  local  statutory  re- 
quirements followed;  Harris  v.  Harris,  9  Colo.  App.  217,  sustaining 
complaint  on  claim  not  specifying  such  contract,  and  on  same  point 
see  Post  V.  Miles,  7  N.  Mex.  325,  and  Springer  etc.  Assn.  v.  Ford,  168 
U.  S.  525,  on  same  claim;  dissenting  opinion  Williamette  etc.  Co.  ▼. 
McLeod,  27  Oreg.  278,  main  opinion  however,  holding  claim  sufficient; 
but  see  Osbom  v.  Logus,  28  Oreg.  320,  where  dissenting  opinion  fol- 
lowed; Pullis  etc.  Co.  V.  Parish,  51  La.  Ann.  1384,  on  point  that  lien  if 
independent  of  contract  between  owner  and  contractor. 

Subcontractor  is  personally  liable  to  his  materialman  for  materials 
furnished  him,  p.  647. 

To  same  effect  in  McMenomy  v.  White,  115  Cal.  343,  as  to  contract- 
or's liability  for  labor  and  materials  furnished  him;  Marchant  ▼. 
Hayes,  120  Cal.  139,  denying  liability  of  owner  or  his  licensee  to  la- 
borers, under  void  contract,  who  have  lost  right  to  liens;  Humbolt 
Lumber  Mill  Co.  v.  Crisp,  146  Cal.  688,  mechanics*  lien  does  not  attach 
on  land  where  building  while  uncompleted  was  destroyed  by  fire. 

Mechanic's  Lien  relates  back  to  time  of  furnishing  materials,  where 
contract  is  void,  p.  648. 

Cited  in  McClain  v.  Hutton,  131  Cal.  144,  holding  findings  as  to  pri- 
ority of  liens  erroneous;  Maher  v.  Shull,  11  Colo.  App.  327,  noted  under 
Kellogg  V.  Howes,  81  Cal.  170. 

81  C^al.  650-651.    PEOPLE  v.  SAVERCOOL. 

Assault  With  Deadly  Weapon.— Information  is  sufficient  when  fol- 
lowing language  of  statute,  p.  651.  See  note  to  Plake  v.  State,  IS 
Am.  St.  Rep.  411,  on  assault  to  kilL 
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82  Oftl.  1-7.    QUA  T.  PRESIDIO  ETC.  CO. 

Transfer  of  Corporate  Stock   will  be  denied  by   corporation  when 
sought  to  be  made  under  insufficient  power  of  attorney,  p.  6. 

To  same  effect  in  NichoIIs  v.  Reid,  109  Cal.  632,  applying  rule  to  in- 
sufficient indorsement  of  certificate. 

82  Cal.  7-11.    GRUWELL  ▼.  SEYBOLT. 

In  Action  to  Quiet  Title  general  allegation  of  ownership  is  mere  con- 
clusion from  facts  stated,  p.  9. 

Approved  in  Kidwell  v.  Ketler,  146  Cal.  17,  where  complaint  to  termin- 
ate trust  under  will  sets  forth  will  and  claims  title  to  one  half  trust 
estate,  and  answer  of  minors  does  not  deny  plaintiff's  averment  of  in- 
terest and  their  cross -complaint  sets  up  will,  deraigning  title  there- 
under, and  admitting  plaintiff's  title,  allegations  and  admission  of  title 
are  conclusions  of  law.  Distinguished  in  Rincon  Water  etc.  Co.  v. 
Anaheim  Union  Water  Co.,  115  Fed.  646,  upholding  sufficiency  of  alle- 
gation of  ownership  of  water  right. 

Probate  Homestead. — Order  creating  cannot  be  attacked  collaterally 
except  for  fraud,  p.  10. 

To  same  effect  in  Phelan  v.  Smith,  100  CaL  171,  and  Hanley  v.  Hanley, 
114  Cal.  693,  694,  cited  under  Kearney  v.  Kearney,  72  Cal.  591. 

82  Cal.  11-14.    BOYLE  ▼.  TIBBEY. 

Street  Asaesament  for  Crossings  sustained  under  Stats.  1871-2,  p. 
810,  p.  12. 

Cited  in  Ede  v.  Knight,  93  Cal.  165,  on  point  that  valid  demand  may 
be  enforced  where  separable  from  void  portion. 

82  Cal.  14-19.    WHITE  v.  MERRILL. 

Order  Granting  New  Trial  will  be  affirmed  if  justifiable  on  any  ground 
urged,  p.  17. 
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To  same  effect  in  Wakeham  y.  Barker,  82  Gal.  50,  as  to  order 
sustaining  demurrer;  Bavey  v.  Southern  Pacific  Co.,  116  CftL  330,  as 
to  rejection  of  evidence,  although  proper  objection  not  interposed; 
Loomis  T.  Perkins,  70  Conn.  447,  affirming  order  when  evidence  con- 
flicting. 

82  OO.  19-23.    MXJIS  t.  MBRSDITH. 

Appeal. — Order  Taxing  Costs  before  judgment  should  be  brought  np 
by  biU  of  exceptions,  p.  83. 

To  same  effect  in  Crane  v.  Forth,  95  GaL  91,  sustaining  Judgment  for 
coats  where  no  bill  prepared. 

82  Oil.  24-32.    PHILLIPS  T.  DAT. 

Offer  to  Dedicate  is  revoked  by  subsequent  sale  of  property  before 
acceptance,  p.  29. 

To  same  effect  in  Archer  v.  Salinas,  93  CaL  63,  but  holding  no  accept- 
ance necessary  where  actual  dedication;  Chicago  v.  Drexel,  141  HI.  109, 
on  point  that  offer  is  revocable  before  acceptance,  and  holding  rev- 
ocation shown. 

Dedication  is  question  of  intention,  derivable  from  owner's  acts  and 
conduct,  p.  30. 

To  same  effect  in  Eureka  v.  Fay,  107  Oal.  171,  rejecting  evidence  as 
not  showing  such  intention;  People  v.  Sperry,  116  Cal.  596,  holding 
no  dedication  shown  by  facts.  Note  citations:  People  v.  Keed,  15  Am. 
St.  Rep.  32,  on  general  subject.  See  London  &  San  Frandsoo  Bank  v. 
Oakland,  90  Fed.  697. 

82  Oal.  32-34.    JONES  v.  NICHOLL. 

Demand  is  not  necessary  before  suit  against  maker  of  demand  note, 
p.  33. 

Cited  in  Citizens'  Bank  v.  Los  Angeles  etc.  Co.,  131  CaL  101,  82  Am.  St 
Rep.  344,  noted  under  Cousins  v.  Patridge,  79  Gal.  Cal.  224. 

82  Cal.  35-36.    DAVIS  v.  DONNER. 

Appeal  does  not  lie  from  order  refusing  to  set  aside  prior  order  grant- 
ing writ  of  assistance,  p.  36. 

Cited  in  dissenting  opinion  in  Blyth  v.  Swenson,  15  Utah,  365,  on  point 
that  appeal  wiU  be  dismissed  when  not  taken  in  due  time. 

82  CaL  42-46.    SIDLINGER  v.  EERKOW. 

Mechanics'  Liens — Contracts. — Section  1184,  Code  of  Civil  Procedure, 
does  not  apply  to  contracts  for  less  than  one  thousand  dollars,  p.  43. 

To  same  effect  in  Kerckhoff  etc.  Co.  v.  Cummings,  86  CaL  25,  26,  as 
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to  notice  to  owner  to  withhold  payments;    Schmid  v.  Busch,  97  Cal. 
188,  but  sustaining  right  to  foreclose  lien  under  such  contract. 

Mechanic's  Lien  Decree  is  not  invalidated  by  failure  of  court  to  de- 
fine exact  amount  of  land  necessary  for  building,  p.  45. 

To  same  e£fect  in  Sachse  v.  Auburn,  95  Cal.  651,  on  point  that  in  ab- 
sence of  allegation  or  findings  it  will  be  presumed  that  land  described 
in  decree  is  not  greater  than  that  covered  by  building. 

82  Cal.  46-50.    WAKEHAM  ▼.  BARKSS. 

Specific  Perf  onnance  will  be  denied  in  case  of  personal  contracts  show* 
ing  lack  of  mutuality,  p.  49. 

Cited  in  Stanton  t.  Singleton,  126  Cal.  663^  noted  under  Cooper  v.  Pena, 
21  Cal.  404;  note  to  Standard  eto.  Co.  y.  Siegel  etc.  Co.,  68  Am.  St. 
Rep.  761. 

Order  Sustaining  Demuxrer  will  be  affirmed  on  any  ground  if  well 
taken,  irrespectiye  of  reasons  given  by  trial  court,  p.  50. 

Cited  in  Sechrist  v.  Irrigation  Dist.,  129  CaL  643,  noted  under  People 
T.  C'P.  R.  R.  Co.,  76  CaL  29. 

82  CaL  51-56.    MILLS  T.  DSASBORH. 

Record  on  Appeal. — Statement  on  motion  for  new  trial  cannot  be  oon- 
sidered  unless  filed  in  lower  court,  p.  55. 

To  same  effect  in  Mix  v.  Railroad  Co.,  86  Cal.  235,  although  statement 
was  in  transcript;  Wells  v.  Kreyenhagen,  117  Cal.  330,  where  transcript 
did  not  show  filing  of  pleadings  as  welL 

82  Cal.  64-67.    BAKER  T.  BROWN. 

Misrepresentation  is  not  actionable  unless  plaintiff  injured  there- 
by, p.  67. 

To  same  effect  in  London  etc.  Oo.  t.  Liebes,  105  Oal.  207,  holding 
complaint  insufficient  in  action  to  recover  back  insurance  paid  on  false 
proof  of  loss. 

82  Cal.  68-72.    CHBVBR  v.  CHIN6  HONG  POT. 

Decree  of  Distribution  does  not  conclude  rights  of  grantee  from  heir 
before  distribution  to  him,  who  has  not  asserted  right  to  distribution, 
p.  71. 

To  same  effect  in  In  re  Vaughn,  92  Cal.  193,  but  holding  erroneous  the 
distribution  to  such  heirs  when  grantee's  petition  therefor  to  themselves; 
In  re  Burton,  93  Cal.  461,  but  holding  rule  inapplicable  to  decree  under 
section  1664  Code  of  Civil  Procedure;  In  re  Burdick,  112  Oal.  393,  but 
sustaining  jurisdiction  of  probate  court  to  administer  upon  community 
property  on  death  of  husband;    Estate  of  Crooks,  125  Cal.  461,  on  point 
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that  decree  is  conclusive  only  on  matter  of  succession  or  as  to  rights 
under  a  will;  McK^nzie  v.  Budd,  125  Cal.  602,  but  holding  decree  to 
become  measure  of  rights  of  claimants  to  the  estate;  More  t.  More,  133 
Cal.  496,  noted  imder  Olivas  v.  Olivas,  61  Cal.  387;  In  re  Breslin,  136  CaL 
22,  noted  under  Theller  v.  Such,  67  Cal.  469;  Martinovich  v.  Marsicano, 
137  Cal.  '366-369,  holding  judgment  lienor  not  concluded  by  decree; 
Whittemore  v.  Cope,  11  Utah,  361,  on  point  that  probate  court  only  de- 
clares rights  of  heirs  under  law  of  succession.  Distinguished  in  Hill  Co. 
y.  Lawler,  116  Cal.  363,  holding  decree  conclusive  on  rights  of  all 
claimants  whether  claims  presented  or  not;  Snyder  v.  Murdock,  26 
Utah,  239,  240,  probate  decree  by  which  interest  of  heirs  was  distri- 
buted to  one  of  judgment  creditors  of  heirs  is  in  absence  of  appeal,  con- 
clusive on  assignee  for  creditors  of  heirs. 

82  Cal.  72-76.    McCORMACK  ▼.  SILSBY. 
Adverse  PoBsession  confers  title,  p.  76. 

Cited  in  Baker  v.  Clark,  128  Cal.  187,  noted  under  Arrington  ▼.  Lis- 
com,  34  Cal.  365. 

82  Cal.  77-84.    OVERACRS  ▼.  BLAKE. 
Principal  is  Liable  to  third  persons  for  wrongful  acts  of  agent,  pi  8L 

To  samje  effect  in  Schultz  v.  McLean,  93  Cal.  357,  on  point  that  grantor 
cannot  set  aside  deed  because  of  fraud  on  him  by  his  agent. 

Notary  Public  is  not  liable  for  false  certificate  where  error  caused  by 
negligence  of  plaintiff,  p.  82. 

To  same  effect  in  Hatton  v.  Holmes,  97  CaL  212,  holding  notary  not 
liable  imder  facts. 

82  Cal.  84-87.    WRISTEN  ▼.  BOWLES. 

Contract  by  Correspondence  cannot  be  created  without  proposal  and 
unqualified  acceptance,  p.  87. 

To  same  effect  in  Pacific  etc.  Co.  v.  Railway  Co.,  90  Cal.  632,  where 
correspondence  contemplated  making  of  formal  agreement;  Brown  ▼. 
San  Francisco  Sav.  Union,  134  CaL  452,  holding  no  such  acceptance 
shown  before  withdrawal  of  offer. 

Contracts. — ^Acceptance  when  qualified  forms  a  new  proposal,  p.  87. 

Cited  in  Four  Oil  Co.  v.  United  Oil  Producers,  146  CaL  625,  in  action 
for  breach  of  contract  to  purchase  oil,  letters  containing  mere  proposal 
by  plaintiff  to  sell  oil  and  qualified  acceptance  of  defendant's  terms  are 
inadmissible;  Niles  v.  Hancock,  140  Cal.  161,  163,  citing  main  case  also 
upon  point  that  question  whether  writings  constitute  a  oontnust  is  one 
of  law. 
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82  Cal.  88-95.    RANKIN  ▼.  SISTERS  OF  MERCT. 

Complaint. — Nonpayment  is  sufficiently  alleged  as  against  general 
demurrer  by  allegations  of  demand  and  refusal  to  pay,  p.  90. 

To  same  effect  in  Gardner  ▼.  Donnelly,  86  Cal.  373,  sustaining  com- 
plaint. 

Pleadings. — ^Undue  Influence  may  be  shown  by  plaintiff  in  avoidance 
of  contract  alleged  in  answer,  without  special  plea,  p.  95. 

To  same  effect  in  Moore  v.  Copp,  119  Cal.  433,  as  to  fraud  or  mis- 
take. Approved  in  Alspaugh  v.  Reid,  6  Idaho,  225,  when  foreign  stat- 
ute of  limitations  is  set  up  in  answer,  it  is  error  to  dismiss  on  motion. 

■ 

82  OblL  96-101.    MORAN  ▼.  6ARDEHSYER.    8.  C.  82  CaL  102. 

Probate  CUdnL— -Mortgage  may  be  foreclosed,  although  claim  has  been 
presented,  p.  99. 

Cited  in  Visalia  Bank  ▼.  Curtis,  135  Cal.  352,  holding  conventional 
rate  of  interest  on  such  mortgage  recoverable,  although  estate  is  in- 
solvent, and  discussing  mortgagee's  remedies. 

82  CaL  104-107.    MIILLER  ▼.  PRENTICE.     8.  a  see  PRENTICE  ▼. 
MILLER,  82  Cal.  570,  674. 

Citizenship. — Naturalisation  cannot  be  shown  by  parol  proof  when 
naturalization  papers  asserted  to  be  lost,  p.  106. 

To  same  effect  in  Prentice  v.  Miller,  82  Cal.  574,  on  same  facts;  Bel- 
cher ▼.  Farren,  89  Cal.  78,  on  point  that  parol  evidence  of  husband's 
naturalization  cannot  be  shown  by  paroL 

82  Cal.  109-110.    EX  PARTE  ROSS. 

Criminal  Trial — Continuance. — ^Discharge  on  habeas  corpus  will  be 
denied  before  expiration  of  statutory  sixty  days,  although  continuance 
is  for  longer  period,  p.  110. 

Cited  in  In  re  Begerow,  133  Cal.  355,  85  Am.  St.  Rep.  184,  but  holding 
release  warranted  in  case  of  delay  for  more  than  the  sixty  days;  People 
V.  Chadwick,  143  CaL  120,  holding  dismissal  not  authorized  under  facts 
stated. 

82  CaL  110-114.     IN  RE  SPENCER.     8.  C.  EX  PARTE  SPENCER, 
83  CaL  460,  466. 

82  CaL  114-118.    BANK  OF  MENDOCINO  ▼.  BAKER. 

Bona  Fide  Purchaser  under  recording  act  does  not  include  one  who 
has  knowledge  of  facts  sufficient  to  put  him  on  inquiry,  p.  117. 

To  same  effect  in  Hyde  v.  Mangan,  88  CaL  327,  as  to  notice  derived 
from  possession;    Prouty  y.  Devin,  118  CaL  260,  holding  constructive 
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equivalent  to  actual  notice  in  this  regard;  Tarke  v.  Bingham,  123  (XL 
166,  on  point  that  duty  to  inquire  must  also  exist;  Sventnich  ▼.  Sheean, 
124  CaL  218,  71  Am.  St.  Rep.  61,  holding  purchaser  to  have  had  notice, 
under  facts  stated,  and  to  same  effect;  Dennis  ▼.  N.  P.  Ry.  Go.,  20  WasL 
331. 

82  GaL  119-122.    MURRAY  ▼.  WHITE. 

Instnictions  are  sufficient  if  correct  when  taken  together,  p.  12L 

To  same  effect  in  Stephenson  ▼.  S.  P.  Co.,  102  CaL  150,  sustaining  in- 
structions on  negligence;  Hanson  ▼.  Stinehoff,  139  GaL  173,  noted  under 
Davis  V.  Button,  78  CaL  247. 

82  CaL  122-128.    HANNAH  ▼.  McNICELS. 

Ejectment  cannot  be  defeated  by  defense  of  equitable  rights  under 
contract  unless  vendee  shows  performance  thereof  on  his  part,  p. 
126. 

To  same  effect  in  Connolly  v.  Hingley,  82  Cal.  643,  when  vendee  had 
made  default  in  payments;  Rhorer  y.  Bila,  83  Cal.  55,  discussing  ven- 
dee's defenses  in  such  action;  Haile  v.  Smith,  113  Cal.  664,  on  point  that 
vendee  cannot  hold  land  and  claim  return  of  purchase  money;  Williams 
V.  Long,  139  CaL  190,  holding  return  of  moneys  paid  by  vendee,  or 
rescission,  not  essential  prerequisites  to  action;  Howard  v.  Hewitt» 
139  CaL  615,  sustaining  judgment  for  plaintiff  under  facts  stated. 

82  Cal.  128-131.    NETLAN  ▼.  GREEN. 

AppeaL— Errori  not  argued  in  briefs  will  be  deemed  waived,  p.  131. 

Cited  in  People  v.  Glaze,  139  Oal.  163,  noted  under  West  v.  Crawford, 
80  CaL  33. 

82  CaL  132-135.    SAUNDERSON  v.  BROADWELL. 

Fraudulent  Conveyance. — ^Valuable  Consideration  includes  grantee's 
promise  to  pay  grantor's  debt  to  another,  p.  133. 

To  same  effect  in  Oarty  v.  Connolly,  91  Cal.  19,  as  to  assumption  of 
mortgage  on  land ;  Greenwalt  v.  Mueller,  126  CaL  639;  also  holding  that 
case  was  not  subject  to  insolvent  act. 

Assignment  for  Creditors  does  not  include  transfer  of  land  in  con- 
sideration of  grantee's  assumption  of  grantor's  debts,  p.  133. 

To  same  effect  in  Sabichi  v.  Chase,  108  CaL  87,  but  holding  void  u 
such  assignment  a  transfer  to  trustee  under  facts  stated. 

Preference  by  debtor  is  not  void  when  for  valuable  consideration  and 
by  absolute  transfer,  p.  135. 

To  same  effect  in  Matter  of  MuUer,  118  GaL  486,  sustaining  transf^ 
of  store  by  insolvents. 
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82  Cal.  135-138.    DAVIS  ▼.  McGREW. 

• 

Tenant  is  not  estopped  from  setting  up  rights  acquired  from  third 
party,  where  entry  not  made  under  lease,  p.  138. 

To  same  effect  in  Oneto  v.  Restano,  89  Cal.  68,  where  tenant  in  pos- 
session when  lease  given.  Denied  in  Piper  y.  Cashell,  122  Fed.  616,  where 
tenant  in  possession  under  lease  takes  second  lease  from  another  who 
claims  hostile  to  first,  and  by  reason  thereof  is  allowed  to  remain  un- 
disturbed, he  is  estopped  to  deny  second  lessor's  title. 

82  CaL  139-144.    McINTYR£  y.  SHERWOOD. 

Swamp  and  Oyerflowed  Lands  are  ex  yi  termini  "unsuitable  for  eul- 
tiyation,"  p.  142. 

Oyerruled  in  Fulton  v.  Brannan,  88  CaL  461,  holding  such  lands  so 
unsuitable  only  in  instances  enumerated. 

82  CaL  144-163.    JEWELL  ▼.  McKAT. 

Notice  of  Mechanic's  Lien  need  not  state  owner's  knowledge  of  eon- 
tract  or  work,  p.  146. 

To  same  effect  in  Hunter  y.  Gordon,  32  Oreg.  446,  but  holding  allega- 
tion thereof  in  complaint  essential. 

Notice  of  Lien  need  not  give  itemized  account  when  sum  in  gross 
agreed  upon,  p.  161. 

To  same  effect  in  Reed  y.  Norton,  90  Cal.  697,  where  claim  was  for 
reasonable  yalue  of  materials;  Kelley  y.  Ployer,  103  Cal.  37,  where 
terms,  et  cetera,  stated  to  be  "cash  on  completion  of  contract";  McGinty 
y.  Morgan,  122  CaL  105,  holding  immaterial  a  statement  that  money 
payable  in  instalments.  Cited  in  Bringham  y.  Knox,  127  CaL  44,  sus- 
taining claim  as  to  statement  of  yalue;  McClain  y.  Hutton,  131  CaL 
136,  137,  citing  case  also  on  point  that  no  time  of  payment  need  be 
stated  when  none  was  giyen;  Smith  y.  Mining  Co.,  12  Mont.  628,  sus- 
taining claim  under  local  act;  Osbom  y.  Logus,  28  Oreg.  315,  sustain- 
ing claim  as  to  specification  of  parties  to  whom  materials  furnished. 

Notice  of  Lien  need  not  state  performance  of  contract  or  matters  sub- 
sequent to  or  outside  contract,  p.  162. 

To  same  effect  in  Russ  etc.  Co.  y.  Garrettson,  87  CaL  696,  sustaining 
notices;  Hagman  y.  Williams,  88  CaL  161,  on  point  that  only  sub- 
stantial compliance  is  necessary;  Slight  y.  Patton,  96  CaL  387,  388, 
where  date  of  completion  erroneously  stated  and  specifications  of  origi- 
nal contract  not  stated;  Springer  etc  Assn.  y.  Ford,  168  U.  S.  626 
(N.  M.)  sustaining  notice  of  lien  under  local  laws. 

Mechanics'  Liens. — Counsel  fees  on  properly  allowable,  p.  162. 

Cited  in  Title  etc.  Co.  y.  Wrenn,  36  Or.  70,  holding  statute  thereon 
to  be  constitutional. 

Notes  Cal.  Rep.— 246. 
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82  Cal.  153-169.    SMITHERS  v.  FITCH. 

Trespass. — Injunction  will  lie  to  prevent  remoyal  of  gates  placed  by 
plaintiff  across  illegally  established  highway,  p.  158. 

Cited  in  Robinson  v.  S.  C.  Ry.  Co.,  129  Cal.  11,  stating  remedies  in 
case  of  entry  by  railroad  without  condemnation  proceedings;  Mendel- 
sohn V.  McCabe,  144  Cal.  233,  enjoining  interference  with  right  of  way 
accordingly;   Barbee  ▼.  Shannon,  1  Ind.  Ter.  214. 

82  Cal.  160-163.     IN  RE  OHM. 

Probate  Appeal  does  not  lie  from  order  compelling  administratrix  to 
permit  use  of  name  by  creditor,  p.  161. 

To  same  effect  in  In  re  Hathaway,  111  Cal.  272,  ruling  similarly  as  to 
various  probate  orders;  Estate  of  Winslow,  128  Cal.  312,  noted  under 
Estate  of  Montgomery,  65  Cal.  210;  Ray  v.  Moore,  19  Ind.  App.  608, 
as  to  order  on  petition  admitting  new  defendants. 

82  OiL  163-167.    WHITE  ▼.  WHITNEY. 

Evidence. — ^Account  Books  of  original  entry  are  admissible  when  showm 
to  be  properly  kept,  p.  166. 

To  same  effect  in  Bushnell  y,  Simpson,  119  CaL  662,  sustaining  simlltr 
books  of  account. 

82  C^l.  167170.    CARTER  y.  MULREIN;    16  Am.  St.  Rep.  99. 

Liability  of  Surety  on  injunction  bond  is  limited  to  terms  of  eon- 
tract,  p.  169. 

To  same  effect  in  Ogden  v.  Davis,  116  CaL  36,  as  to  sureties  on  ap- 
peal bond;  Alaska  etc.  Co.  v.  Hirsch,  119  Cal.  251  (but  see  prior  de- 
cision, 256),  holding  sureties  on  injunction  bond  not  liable;  Tally  v. 
Parsons,  131  Cal.  518,  noted  under  Pierce  v.  Whiting,  63  CaL  643;  Glenn 
County  V.  Jones,  146  CaL  620,  applying  rule  to  sureties  on  building 
contract. 

82  Cal.  174-181.    RICHARDSON  v.  BUTLER;    16  Am.  St.  Rep.  101. 
Probate  Sale. — ^Application  is  an  independent  proceeding,  p.  176. 

To  same  effect  in  concurring  opinion  in  Burris  v.  Kennedy,  108  CaL 
345,  on  point  that  sale  cannot  be  ordered  without  petition;  and  see, 
on  same  point,  Wills  v.  Pauly,  116  Cal.  581. 

Petition  for  Probate  Sale  is  sufficient  if  in  substantial  compliance 
with  statute,  p.  176. 

To  same  effect  in  Silverman  v.  Gundeltinger,  82  CaL  549,  550,  sustain- 
ing petition  as  to  value  when  collaterally  attacked;  and  Burris  v.  Adams, 
96  Cal.  667,  ruling  similarly  on  like  attack;  In  re  Arguello,  85  Cal.  152, 
as  to  character  of  property,  further  holding  omission  cured  by  recitals 
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in  order;  Scarf  y.  Aldrich,  97  Cal.  368,  33  Am.  St.  Rep.  196,  as  to  de- 
fective description  in  guardian's  petition  for  sale;  Estate  of  Heyden- 
feldt,  127  Cal.  458,  and  Estate  of  Oook,  137  Cal.  189,  noted  under  Stuart 
y.  Allen,  16  Cal.  474;  Estate  of  Lovy,  141  Cal.  644,  but  holding  de- 
scription insufficient  as  against  special  objection.  Note  citations:  Wor- 
ley  y.  Taylor,  28  Am.  St.  Rep.  778,  on  decedent's  lands. 

Petition  for  Sale. — ^Description  of  property  by  reference  to  inventory 
is  sufficient,  p.  178. 

Note  citations:    Lyne  v.  Sanford,  27  Am.  St.  Rep.  869,  on  probate 
sales. 

Schednlea  may  be  placed  after  verification,  p.  180. 

Cited  in  Wall  v.  Mines,  130  Oal.  40,  noted  under  Estate  of  Boland,  66 
Gal.  310. 

Probate  Sale  may  be  had  to  provide  funds  for  future  expenditures,  p. 
170. 

Cited  in  Estate  of  Freud,  131  Cal.  670,  discussing  power  to  sell  in  order 
to  dear  encumbrance  from  other  property. 

Probate  Sale. — Order  Confirming  is  not  collaterally  attackable  for 
errors  in  findings  of  court  within  its  jurisdiction,  p.  180. 

To  same  effect  in  Zilmer  v.  Gerichten,  111  Cal.  77,  as  to  sufficiency 
of  publication  of  notice;    and  Hugo  v.  Miller,  50  Minn.  113,  as  to  its 
posting;   Byrnes  v.  Douglass,  23  Nev.  87,  as  to  sufficiency  of  petition  in 
condemnation  proceedings.    Note  citations:    Nolaod  Y.  Barrett,  43  Am 
St.  Rep.  681,  on  general  subject. 

82  C^L  182.    PEOPLE  ▼.  LAWRENCE. 

Misdemeanor  cannot  be  tried  in  superior  eourt>  when  jurisdiction  of 
other  courts  made  exclusive,  p.  182. 

To  same  effect  in  State  v.  Myers,  11  Mont.  360,  discussing  jurisdiction 
of  district  court  under  local  acts. 

82  (M.  183-184.    IH  RE  WILLIAMS. 

Admission  to  Bail. — Amount  of  bond  is  in  discretion  of  trial  eourt, 
considering  all  elements  of  case,  p.  183. 

To  same  effect  in  State  ex  rel.  Chandler,  46  La.  Ann.  701,  praying  for 
writs  of  habeas  corpus,  certiorari  and  prohibition,  but  holding  bond 
excessive  under  facts. 

82  Cal.  184-187.    GOLDEN  GATE  ETC.  CO.  ▼.  HENDY  ETC.  WORKS. 

Judgment  should  include  interest  on  verdict  or  decision  from  time  of 
rendition,  p.  186. 

To  same  effect  in  Murdock  v.  Clarke,  88  Cal.  394,  further  holding  in- 
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terest  on  judgment  to  run  at  legal  rate  only;   Cutting  etc  Co.  ▼.  Canty, 
141  Cal.  697,  sustaining  addition  of  interest  accordingly. 

Corporation. — Regularity  of  incorporation  when  de  facto,  cannofc  be 
collaterally  attacked,  p.  186. 

Cited  in  Los  Angeles  etc.  Bank  v.  Spires,  126  Cal.  545,  noted  under 
Rondell  v.  Fay,  32  Cal.  361;  Postal  Tel.  Cable  Co.  v.  O.  S.  L.  Ry.,  23 
Utah,  483,  corporate  existence  of  telegraph  company  shown  to  be  de 
facto  corporation  not  inquired  into  in  action  by  it  for  condemnation  of 
right  of  way. 

General  Citation.— Oklahoma  Qty  v.  HUl,  6  Okla.  133. 

82  Cal.  187-192.    ALLEN  ▼.  NAPA  COUNTY. 

Constable's  Fees  for  making  arrest  outside  of  country  are  allowable 
for  going  and  for  bringing  prisoner  back,  p.  191. 

To  same  effect  in  Nelson  y.  Breen,  98  CaL  246,  247,  ruling  similarly 
under  county  government  act  of  1889. 

82  Cal.  193-198.      WAINWRI6HT  ▼.  WESKS. 

Fraad. — Complaint  for  Rescission  is  insufficient,  unless  showing  dam- 
age caused  plaintiff  thereby,  p.  196. 

To  same  effect  in  Wainscott  v.  Occidental  etc.  Assn.,  98  Cal.  256, 
but  holding  averment  of  precise  amount  of  damage  unnecessary;  Wes- 
terfeld  v.  Insurance  Co.,  129  Cal.  84,  noted  under  Morrison  v.  Lods,  39 
Cal.  381;  American  etc.  Assn.  v.  Bear,  48  Neb.  457,  denying  recovezy 
under  facts. 

Party  Defranded  may  Either  Affirm  contract  or  rescind  it  in  toto,  p. 
196. 

Approved  in  Seattle  Nat.  Bank  v.  Powles,  33  Wash.  28,  defense  of 
rescission  in  toto  of  contract  upon  which  goods  consigned  not  maintain- 
able where  bill  of  lading  surrendered  to  carrier,  goods  removed  and 
portion  sold  and  proceeds  retained,  and  payment  of  check  stopped  only 
after  notice  by  collecting  bank  of  payment  of  draft. 

Deceit. — ^Action  for  Damages  affirms  contract  and  does  not  seek  its 
rescission,  p.  196. 

To  same  effect  in  Fountain  v.  Semi  Tropic  etc  Co.,  99  Cal.  682,  hold- 
ing right  to  bring  such  action  not  affected  by  prior  notice  of  rescission; 
Merrill  v.  Merrill,  103  Oal.  291,  discussing  remedies  of  vendee  against 
vendor  on  latter's  refusal  to  give  conveyance. 

82  CaL  199-202.    BENDEL  y.  CRYSTAL  ICE  CO. 

Sale  Under  Chattel  Mortgage  must  be  made  at  public  auction  and 
with  usual  notice,  unless  such  requirements  waited,  p.  200. 
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To  same  effect  in  Williams  ▼.  Hahn,  113  CaL  478,  but  sustaining  pri- 
vate sale  of  pledge  under  waiver  shown. 

82  CaL  202-209.    WOODASD  ▼.  WRIGHT. 

Trustee  must  be  reimbursed  for  necessary  expenditures  made  on 
property  in  good  faith,  although  without  knowledge  of  cestui,  p.  206. 

See  note  to  Johnson  y.  Leman,  19  Am.  St.  Rep.  71,  on  general  subject. 

82  Cal.  209-213.    KRANER  ▼.  HALSEY. 

Complaint  need  not  allege  what  is  implied  by  law,  p.  210. 

To  same  effect  in  Wilhoit  v.  Cunningham,  87  Cal.  458,  as  to  dissolu- 
tion of  attachments  by  insolvency  proceedings.  Cited  in  Ball  v.  Baau- 
mont,  59  Neb.  633,  as  to  promise  to  repay  money  expended  for  defendant's 
use;  Hecla  etc  Co.  v.  Gisbom,  21  Utah,  76,  as  to  promise  to  pay  for 
goods  sold. 

Statute  of  Limitations. — ^Demurrer  for  will  not  lie  unless  bar  ap- 
pears on  face  of  complaint,  p.  211. 

To  same  effect  in  Redington  v.  Comwell,  90  Cal.  60,  sustaining  amended 
complaint;  Curtiss  v.  Ins.  Co.,  90  Cal.  250,  25  Am.  St.  Rep.  117,  on  point 
that  defense  must  otherwise  be  raised  by  plea;  Pleasant  v.  Samuels, 
114  OaL  40,  holding  demurrer  improperly  sustained. 

Conjunctive  Demurrer,  on  ground  that  complaint  is  ambiguous,  uncer- 
tain and  unintelligible,  must  be  overruled  if  any  one  objection  not  well 
taken,  p.  212. 

To  same  effect  in  White  v.  Allatt,  87  Cal.  248,  sustaining  complaint 
against  similar  demurrer,  and  Greenebaum  v.  Taylor,  102  Cal.  626,  and 
Ward  V.  Commissioners,  12  Mont,  oi,  ruling  similarly;  Field  v.  Andrada, 
106  CaL  112,  but  holding  demurrer  to  be  one  for  imcertainty  alone. 

82  Cal.  214-218.     HAGENMETBR  ▼.  MENDOCINO  CO. 

Time. — Notice  of  seven  days  is  sufficient  if  given  on  eleventh  of  act 
to  be  done  on  eighteenth,  p.  217. 

To  same  effect  in  Derby  v.  Modesto,  104  CaL  622,  as  to  publication 
from  sixth  to  nineteenth  inclusive,  where  two  weeks'  notice  required 
and  act  done  on  twentieth;  Bates  v.  Howard,  105  Cal.  182,  when  pre- 
scribed ten  days'  notice  was  given  on  twelfth,  and  act  done  on  twenty- 
second;  Bellmer  v.  Blessington,  136  CaL  4,  noted  under  Misch  v.  Mayhew, 
51  CaL  514. 

Board  of  Equalisation.— Order  raising  assessment  is  presumed  made  on 
evidence  presented  unless  record  shows  otherwise,  p.  218. 

To  same  effect  in  Faroers'  etc.  Bank  v.  Board,  97  CaL  326,  sustain- 
ing order  of  increase  on  certiorari;  Oakland  v.  S.  P.  Co.,  131  Cal.  230^ 
holding  arbitrary  assessment  not  enforceable. 
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82  Cal.  210-226.    IN  RE  McBACHRAN. 

Opposition  to  Discharge  cannot  be  based  on  creation  of  debt  by  fraud, 
when  such  debt  is  unaffected  by  discharge,  p.  223. 

To  same  effect  in  Dyer  v.  Bradley,  89  CaL  663,  as  to  debt  fraudulently 
contracted  in  fiduciary  capacity;  Siegel  y.  Creditors,  95  CaL  413,  u  to 
fraudulent  debt;  Bank  y.  Rucker,  138  Cal.  610,  on  point  that  debt  h  not 
discharged  when  created  by  fraud. 

Frandolent  Conyeyonce  does  not  include  deed  by  husband  to  wife  for 
loye  and  affection  where  no  intent  to  defraud  shown,  p.  225. 

To  same  effect  in  Emmons  y.  Barton,  109  CaL  671,  further  holding  sueh 
intent  not  shown  under  facts. 

82  (M.  226-238.    LI7FB0CK  y.  McMANN;   16  Am.  St.  Rep.  108. 

Homestead  can  be  created  only  on  property  used  as  actual  residence  ftt 
time  of  declaration,  p.  228. 

To  same  effect  in  Tromans  y.  Mahlman,  92  CaL  7,  holding  such  resi- 
dence not  shown  by  facts;  Heathman  y.  Holmes,  94  Cal.  294,  but  sustain- 
ing homestead  on  residence  property,  although  also  used  for  business 
purposes;  and,  on  same  point,  in  In  re  Ogbum,  105  Cal.  98,  where  resi- 
dents used  part  for  their  own  business  purposes;  Power  y.  Burd,  IS 
Mont.  26,  holding  declaration  insufficient  where  no  occupancy  proved. 

Homestead  Cannot  Embrace  two  houses  on  lot,  of  which  only  one  used 
for  residence,  p.  229. 

To  same  effect  in  In  re  Ligget,  117  Cal.  353,  59  Am.  St.  Rep.  191  (and 
note,  193),  denying  right  of  insolvency  court  to  set  such  second  house 
apart  as  homestead;  Huellmantel  v.  Huellmantel,  117  Cal.  411,  constru- 
ing divorce  decree  setting  aside  homestead  to  wife.  Distinguished  in 
Estate  of  Levy,  141  Cal.  651,  noted  under  Tieman  y.  Creditors,  62  Cal. 
286. 

Homestead  can  be  Conveyed  or  encumbered  only  in  methods  prescribed 
by  statute,  p.  229. 

To  same  effect  in  Simonson  v.  Blurr,  121  Cal.  586,  applying  rule  to  its 
abandonment.  Note  citations:  Timothy  y.  Chambers,  21  Am.  St.  Rep. 
166,  on  its  alienation;  O'Malley  v.  Ruddy,  24  Id.  705,  on  Its  mortgage; 
Galligher  v.  Smiley,  26  Id.  324,  on  general  subject. 

Excess  in  value  does  not  render  homestead  liable  to  seizure  on  exe- 
cution, p.  230. 

Approved  in  Lean  y.  Givens,  146  Cal.  741,  purchaser  of  homestead 
premises  after  levy  of  execution  thereon  takes  subject  to  rights  of 
judgment  plaintiff  to  have  land  sold  on  proceedings  to  determine  excess 
in  value. 

Homestead  is  not  Void  because  of  selection  of  property  of  greater  than 
prescribed  value,  p.  230. 
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To  same  effect  in  DeMartin  v.  DeMartin,  86  Cal.  74,  as  to  insolvency 
homestead,  further  holding  burden  of  proof  on  creditors  to  show  such 
excess;  Sanders  v.  Russell,  86  Cal.  120,  21  Am.  St.  Rep.  27  (and  note  30), 
holding  no  lien  created  on  excess  by  levy,  of  execution;  Vincent  v.  Vine- 
yard, 24  Mont.  216,  81  Am.  St.  Rep.  428,  noted  under  Barrett  v.  Sims,  59 
Cal.  615;  Sayers  v.  Childers,  112  Iowa,  679,  discussing  nature  of  home- 
stead under  local  statutes.  Note  citations:  Vanstory  v.  Thornton,  34 
Am.  St.  Rep.  506,  on  general  subject. 

82  Cal.  238-244.    PEOPLE  y.  BINGHAM.    S.  C.  see  EX  PARTE  BARRY, 
85  Cal.  606;  20  Am.  St.  Rep.  251. 

Offices. — Quo  Warranto  for  usurpation  is  within  jurisdiction  of  superior 
eourt,  p.  240. 

To  same  effect  in  People  v.  Superior  Court,  114  Cal.  475,  478,  as  to 
action  under  section  803  Code  of  Civil  Procedure,  citing  main  case  also  on 
point  that  complaint  need  not  show  right  of  relator  to  office;  State  v. 
Morris,  14  Wash.  263,  holding  remedy  by  action  cumulative  under  local 
acta. 

Officers — ^Elections. — ^Board  of  Supervisors  of  San  Francisco  have  not 
exclusive  jurisdiction  of  question  of  election  of  its  members,  p.  240. 

Distinguished  in  Carter  v.  Superior  Court,  138  Cal.  153,  ruling  aliter  as 
to  powers  of  city  council  under  Santa  Rosa  charter. 

82  Cal.  245-249.    EX  PARTE  STERNES. 

Indictment  is  a  charge  made  by  a  judicial  body,  p.  247. 
Cited  in  In  re  Kennedy,  144  Cal.  636,  638,  also  construing  sections  921, 
925,  Penal  Code. 

Kidnapping  does  not  include  arrest  in  due  execution  of  warrant 
regularly  issued,  p.  249. 

Distinguished  in  People  v.  Pick,  89  Cal.  152,  when  female  prisoner 
taken  into  house  of  ill -fame  instead  of  before  magistrate. 

Information. — District  Attorney  acts  merely  in  ministerial  capacity, 
p.  248. 

To  same  effect  in  concurring  opinion  in  Ex  parte  Nicholas,  91  CaL  646, 
discussing  his  right  to  file  new  information  when  order  of  commitment 
designates  offense  wrongly. 

82  Cal.  250-263.     CASTAGNINO  ▼.  BALLETTA. 

Assumpsit — ^Evidence. — Special  contract  is  admissible  under  common 
counts  as  admission  of  value,  p.  259. 

To  same  effect  in  Hermann  v.  Littlefield,  109  Cal.  432,  applying  rule  to 
action  for  services  after  original  term  of  employment;  Minor  v.  Bald- 
ridge,  123  Cal.  190,  note  under  Abadie  v.  Carrillo,  3  Cal.  172. 
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Amendment  of  Complaint  la  permisaible  where  cause  of  action  la  not 
changed,  p.  256. 

ated  in  Frost  v.  Witter,  132  OaL  424»  84  Am.  St.  Rep.  56,  noted  under 
Lestrade  ▼.  Barth,  17  Cal.  288. 

82  GaL  263-272.    CASE  ▼.  MANUFACTITRERS'  ETC.  DTSUSANCS  CO. 

Insurance. — ^Arbitration  Clause  is  not  binding  when  vague  and  in- 
definite, p.  270. 

To  same  effect  in  Qreiss  ▼.  State  etc.  Co.,  98  GaL  244,  holding  clause 
too  indefinite  for  enforcement;  and  Aetna  etc.  Co.  v.  McLead,  57  Kan. 
101,  67  Am.  St.  Rep.  323,  ruling  similarly  under  policy  stated. 

82  (M.  273-276.    EX  PASTE  IfSUSTAI>T. 

Imprisonment  for  nonpayment  of  fine  under  section  1205  Penal  Code 
cannot  be  directed  in  sentence  for  fine  and  imprisonment,  p.  274. 

To  same  effect  in  £z  parte  Rosenheim,  83  Cal.  390,  ordering  release 
from  such  additional  punishment  on  habeas  corpus;  Roberts  y.  Howells, 
22  Utah,  394,  discharging  defendant  on  habeas  corpus,  from  such  second 
imprisonment. 

Obtaining  Money  under  False  Pretenses  is  within  jurisdiction  of  su- 
perior and  not  police  court,  p.  274. 

To  same  effect  in  People  ▼.  Hamberg,  84  Oal.  472,  when  property  of 
neariy  ten  thousand  dollars  in  yalue  so  obtained. 

82  Cal.  275-278.    JACKSON  ▼.  BROWN. 

Notice  of  Appeal  need  be  served  only  on  adverse  parties,  p.  277. 
Cited  in  Bliss  ▼.  Grayson,  25  Ney.  339,  noted  under  Watson  y.  Sutro, 
77  Cal.  609. 

Appeal  Does  not  Lie  from  judgment  entered  by  consent,  p.  278. 

To  same  effect  in  Omaha  etc  Co.  y.  Maxwell,  38  Neb.  360,  as  to  order 
denying  new  trial,  made  on  stipulation. 

82  Cal.  284-286.    HAYNE  y.  JUSTICE'S  COURT;  16  Am.  St.  Rep.  IR 

Prohibition  will  He  to  prevent  trial  of  cause  against  insolvent  after 
stay  order  issued  in  insolvency  proceedings,  p.  285. 

Approved  in  Glide  v.  Superior  Court,  147  Gal.  28,  granting  prohibition 
where  superior  court  had  restrained  supervisors  from  acting  on  appli- 
cation for  organization  of  reclamation  district.  See  note  to  Havemeyer 
y.  Superior  Court,  18  Am.  St.  Rep.  248,  on  prohibition. 
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g2  CaL  286-339.     SPRIKG  VALLEY  WATER  WORKS  Y.  SAN  FRAN- 
CISCO;  16  Am.  St.  Rep.  116. 

Pleading. — ^Plaintiff's  rights  are  to  be  determined,  on  demurrer,  by 
facts  as  alleged,  p.  303. 

To  same  effect  in  Miles  v.  Woodward,  115  Cal.  314,  on  point  that 
party  will  be  precluded  from  proving  any  fact  not  alleged;  cited  in  Allen 
▼.  Insurance  Co.,  133  Oal.  30,  noted  under  Green  v.  Palmer,  15  Cal.  413; 
dissenting  opinion  in  Winchester  v.  Howard,  136  Oal.  452,  as  to  alle- 
gations of  fraud. 

Ordinance  Fixing  Water  Rates  is  reviewable  by  courts  only  when  made 
fraudulently  or  rate  fixed  is  grossly  unreasonable  «ind  unjust,  p.  305. 

To  same  effect  in  Jacobs  v.  Board,  100  Cal.  130  (and  concurring  opinion, 
137),  but  denying  mandamus  against  supervisors  to  change  rates  as 
already  established;  San  Diego  etc.  Co.  v.  Flume  Co.,  108  Cal.  560,  on 
point  that  rates  must  be  reasonable  and  just;  San  Diego  etc.  Co.  v.  San 
Diego,  118  Cal.  566  (and  concurring  opinion,  580),  62  Am.  St.  Rep.  267, 
281  (and  see  note,  299,  301),  but  holding  ordinance  not  reviewable  unless 
such  circumstances  exist;  Union  etc.  Co.  v.  Bassett,  118  Cal.  610,  apply- 
ing rule  to  regulations  of  harbor  commissioners  as  to  placing  of  vessels; 
Glide  V.  Superior  Court,  147  Cal.  30,  granting  prohibition  where  su- 
perior court  enjoined  supervisors  from  acting  on  petition  for  organization 
of  reclamation  district;  Matthews  v.  Board,  106  Fed.  10,  but  holding 
freight  rates  reasonable  under  facts  stated;  San  Diego  etc.  Co.  v.  City, 
174  U.  S.  749-752,  holding  regulation  of  water  rates  legal  and  not  op- 
pressive; Spring  Valley  Water  Works  v.  San  Francisco,  124  Fed.  687, 
590,  in  arriving  at  property  value  in  fixing  water  rates,  amount  and 
value  of  bonds  and  stock  of  corporation,  if  not  in  excess  of  real  value  of 
property,  may  be  considered;  Crosby  v.  City  Council, '108  Ala.  504,  on 
point  that  statute  allowing  fixing  of  rates  does  not  violate  contracts 
contained  in  franchise;  Leadville  etc.  Co.  v.  Leadville,  22  Colo.  305,  but 
sustaining  ordinance  under  terms  of  contract  with  water  oompany; 
Avery  v.  Job,  25  Greg.  525,  on  point  that  official  discretion  will  not  be 
interfered  with  imless  fraud  or  abuse  of  such  discretion  is  shown;  Santa 
Ana  etc.  Co.  v.  San  Buenaventura,  65  Fed.  Rep.  329,  discussing  enforce- 
ment of  contract  for  supply  of  water  to  dty;  San  Diego  etc.  Co.  v. 
National  City,  74  Fed.  Rep.  82,  but  sustaining  judicial  interference,  al- 
though no  fraud  shown  in  fixing  rates;  and  citing  main  case  further, 
p.  81,  on  point  that  no  notice  need  be  given  of  contemplated  fixing  of 
rates.  Note  citations:  State  v.  Gaslight  Co.,  22  Am.  St.  Rep.  797,  on 
municipal  corporations. 

MisceUaneous.— San  Diego  Land  etc.  Co.  ▼.  Jasper,  189  U.  S.  440,  so 
long  as  supervisors  defend  suit  to  have  water  rates  fixed  by  them  de- 
dared  void,  there  is  sufi^dent  party  respondent  to  enable  court  to  con- 
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sider  merits,  though  parties  setting  in  motion  proceedings  before  board 
have  defaulted;  Spring  Valley  Water  Works  v.  San  Francisco,  14  Fei 
603,  in  suit  against  city  and  its  officers  to  enjoin  enforcement  of  vater 
rates,  defendants  represent  taxpayers  who  are  bound  by  injunction  there- 
in issued. 

82  Cal.  339-347.    £X  PARTE  AH  YOU. 

Municipal  Charters  under  special  acts  as  to  particular  cities  are  go?- 
emed  by  subsequent  general  statutes,  p.  342. 

To  same  effect  in  Kennedy  v.  Board,  82  Cal.  492,  People  y.  Gunn,  85 
Cal.  244,  People  v.  Bagley,  85  Cal.  346,  Davies  v.  Los  Angeles,  86  Cal.  41, 
56,  57,  and  In  re  Mitchell,  120  Cal.  385,  cited  imder  People  v.  Henshaw, 
76  Cal.  346;  People  v.  Sands,  102  Cal.  17,  on  point  that  office  created  by 
constitution  is  not  creatable  under  city  charter;  State  y.  Caxson,  6 
Wash.  255,  construing  local  statutes,  and  sustaining  change  of  methods 
of  taxation  in  cities  of  particular  class.  Cited,  also  in  Milner  ▼.  Beib- 
enstein,  85  Cal.  594,  but  held  not  inyolyed. 

82  Cal.  351-412.    COLTON  y.  STANFORD;  16  Am.  St.  Rep.  137. 

Contract  may  be  Rescinded  if  consent  giyen  by  mistake  or  through 
fraud,  p.  398. 

To  same  effect  in  Loaiza  y.  Superior  Court,  85  Cal.  30,  20  Am.  St.  Rep. 
208,  discussing  remedies  of  purchasers  of  land,  for  fraud  or  mistake; 
Thompson  y.  Hudgins,  116  Ala.  117,  sustaining  complaint  to  set  aside 
gifts;  Kinne  y.  Webb,  54  Fed.  39,  holding  no  fraud  or  undue  influence 
shown  under  facts;  Elliott  y.  Southern  Pac  Co.  145  CaL  448,  arguendo. 

Contract  Should  be  Rescinded  only  in  a  clear  case,  p.  398. 

Cited  in  Oppenheimer  v.  Clunie,  142  CaL  318,  319,  denying  cancellation 
of  lease  for  fraud  under  facts  stated. 

General  Citation.— Butler  Co.  y.  Grady,  152  Mo.  443. 

82  Cal.  413-420.    MOTT  y.  MOTT. 

Diyorce.— Cross-complaint  may  be  filed  in  action  for,  p.  417. 

To  same  effect  in  Blakely  y.  Blakely,  89  Cal.  326,  but  holding  no  error 
shown  from  refusal  to  grant  affirmatiye  relief  thereon;  Bamett  ?. 
Bamett,  9  N.  M.  221. 

Issues  on  Cross-complaint  must  be  determined,  although  demurrer  to 
plaintiff's  complaint  sustained,  p.  419. 

To  same  effect  in  Warner  y.  Darrow,  91  Cal.  313,  where  plaintiff  non- 
suited; Maffett  y.  Thompson,  32  Oreg.  551,  where  complaint  to  set  aside 
gifts. 

Dismissal  of  Action  is  improper  where  defendant  has  asked  affirma- 
tive relief,  p.  415. 
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Cited  in  Washington  etc  Assn.  v.  Saunders,  24  Wash.  330,  holding  dis- 
missal properly  denied. 

82  Cal.  425-426.    BIENENFELD  ▼.  FRESNO  ETC.  CO. 

Certiorari. — ^Appeal  does  not  lie  from  certiorari  order  of  superior  court 
annulling  justice's  judgment,  p.  425. 

Overruled  in  Heinlen  ▼.  Phillips,  88  CaL  558,  559,  sustaining  suoh 
appeal. 

Dismissal  of  Appeal  may  be  made  on  court's  own  motion  when  no 
juriadiction  thereof  exists,  p.  426. 

To  same  effect  in  Pedlar  v.  Stroud,  116  Cal.  463,  when  notice  im- 
properly served. 

82  Cal.  427-454.    WHITE  ▼.  WHITE. 

Marriage  may  be  proved  by  cohabitation  and  repute,  p.  433. 

To  same  effect  in  Hinckley  v.  Ayres,  105  Cal.  360,  but  holding  marriage 
not  shown  under  facts.  Cited  in  Harron  v.  Harron,  128  Cal.  310,  noted 
under  Sharon  v.  Sharon,  79  Cal.  663;  People  v.  Hartman,  130  Cal.  490, 
admitting  such  evidence  on  trial  for  bigamy;  Estate  of  Richards,  133 
Cal.  527,  noted  under  Estate  of  McCausIand,  52  Cal.  568;  Barker  v. 
Valentine,  125  Mich.  343,  84  Am.  St.  Rep.  583,  holding  marriage  shown; 
but  cf.  Quackenbush  v.  Swortfigner,  136  Cal.  152;  Williams  v.  Herrick, 
21  R.  I.  403,  79  Am.  St.  Rep.  811,  and  Eldred  v.  Eldred,  97  Va.  610,  hold- 
ing aliter;  Summerville  v.  Summerville,  31  Wash.  416,  marriage  suf- 
ficiently shown  by  evidence  of  cohabitation  as  man  and  wife  and  holding 
out  to  public  as  sustaining  such  relation,  and  bearing  of  offspring. 

Admission  of  Irrelevant  Evidence  is  not  reversible  error  in  court  case, 
imless  court  shown  to  have  been  affected  thereby,  p.  452. 

To  same  effect  in  Lynch  v.  Grayson,  5  N.  Mex.  508. 

Failure  to  Find  upon  issues  raised  by  defendant  in  recrimination  in 
divorce  suit  is  immaterial  when  evidence  thereon  would  not  have  justi- 
fied finding  for  defendant,  p.  452. 

To  same  effect  in  Smith  v.  Smith,  119  Cal.  190,  as  to  failure  to  find  on 
extreme  cruelty  so  alleged. 

Leading  Questions. — ^Admission  is  within  discretion  of  court,  p.  452. 

Cited  in  Kyle  v.  Craig,  125  Cal.  113,  and  Casey  ▼.  Leggett,  125  Cal.  673, 
holding  no  abuse  of  discretion  shown. 

82  Cal.  454-455.    EX  PARTE  MILLER. 

Denial  of  Jury  Trial  in  criminal  case  in  justice's  court  cannot  be  re- 
viewed on  habeas  corpus,  p.  455. 

To  same  effect  in  Wittman  v.  Police  Court,  145  Cal.  476,  certiorari  wi  J 
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not  lie  to  annul  order  of  Police  Judge  of  San  Francisco  for  summoning 
jury  by  sheriff  in  misdemeanor  case;  Powelson  v.  Lockwood,  82  Cal.  615, 
refusing  to  issue  prohibition  therefor;  In  re  Fife,  110  Cal.  11,  refusing 
release  on  habeas  corpus  for  like  denial  in  police  court ;  Turner  v.  Conkey, 
132  Ind.  249,  32  Am.  St.  Rep.  252,  on  point  that  habeas  corpus  will  not 
reach  error  in  refusing  change  of  v^nue;  cited  in  In  re  Walker,  61  Neb. 
811,  refusing  discharge  on  habeas  corpus,  under  local  statutes. 

82  Cal.  456-470.    WILLARD  ▼.  SUPERIOR  COXTRT. 

Order  Compelling  Attendance  of  Witness  confined  in  prison  cannot  be 
procured  by  mandamus,  p.  458. 

To  same  effect  in  People  v.  Willard,  92  Cal.  485,  492,  but  holding  de- 
nial of  such  order  abuse  of  discretion  under  facts;  People  v.  Putman, 
129  Cal.  261,  on  point  that  such  order  is  discretionary,  and  holding  no 
abuse  shown;  Roberts  y.  State,  94  Qa.  72,  holding  discretion  not  abused 
by  refusaL 

82  Cal.  471-474.    DOWNING  ▼.  L£  DU. 

Unrecorded  Mortgage  held  superior  to  subsequent  homestead  daim, 
when  executed  by  both  spouses,  p.  471. 

Cited  in  Duncan  v.  Curry,  124  Cal.  107,  construing  Civil  Code,  section 
1241 ;  but  see  Kleinsorge  v.  Kleinsorge,  133  GaL  413,  414,  discussing  both 
cases  and  affirming  Duncan  case. 

Note  imports  its  own  consideration,  p.  474. 

CSted  in  Ambrose  y.  Drew,  139  Cal.  667,  in  foredosure  suit. 

82  Oil.  474-480.    SCHURTZ  y.  ROMER. 

Parol  Evidence  is  inadmissible  to  show  negotiations  antecedent  to 
written  agreement  made,  p.  478. 

To  same  effect  in  Bradford  etc.  Co.  v.  c'oost,  117  Cal.  211,  discussmg 
sections  1625,  1696,  Civil  Code. 

82  Cal.  480-482.    LANDERS  v.  LANDERS. 

Mandamus  will  lie  to  compel  trial  judge  to  settle  bill  of  exceptions, 
on  his  refusal,  p.  481. 

To  same  effect  in  Hyde  v.  Thornton,  83  Cal.  84,  denying  (as  in  main 
case)  right  of  supreme  court  to  settle  bill  itself;  and,  on  same  point, 
Hyde  v.  Boyle,  86  Cal.  362. 

Bill  of  Exceptions  cannot  be  settled  by  supreme  court  on  refusal  of 
trial  court;  mandamus  will  lie  therefor,  p.  481. 

To  same  effect  on  first  point  in  Hyde  v.  Thornton,  83  Cal.  84,  denying 
petition  therefor;  Estate  of  Dolbeer,  147  Cal.  360  petition  to  supreme 
court  for  leave  to  prove  -exceptions  disallowed  by  trial  judge  will  not  be 
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permitted  to  be  amended  to  add  other  exceptions  disallowed  after 
reference;  Hyde  v.  Boyle,  86  Cal.  352,  ruling  similarly  as  to  petition  to 
remodel  bill  settled  below;  Vance  v.  Superior  Court,  87  Cal.  393,  holding 
section  652  Code  of  Civil  Procedure  inapplicable  except  where  trial  judge 
has  refused  to  allow  exception  sought  to  be  proved ;  and,  on  second  point, 
in  Leach  v.  Pierce,  93  Cal.  618,  granting  writ  under  facts,  but  holding 
discretion  as  to  particular  settlement  not  controlled  thereby;  Hudson  v. 
Hudson,  129  Cal.  145,  also  holding  remedy  to  be  by  petition  to  supreme 
court,  as  to  nonallowanoe  of  certain  amendments;  Murphy  v.  Stelling, 
138  Cal.  643,  noted  under  Pendergrass  v.  Cross,  73  CaL  475. 

82  Cal.  483-496.    KENNEDY  y.  BOAHD  OF  EDUCATION. 

School  Teacher  elected  generally  by  board  of  education  has  life  tenure 
subject  only  to  removal  for  causes  specified  in  statute,  p.  490. 

To  same  effect  in  Marion  v.  Board,  97  Cal.  608,  but  ruling  alitor  where 
term  fixed  by  resolution  of  appointment;  Fairchild  v.  Board,  107  Cal. 
93,  denying,  as  in  main  case,  right  to  assign  teacher  to  Tower  grade  ex- 
cept for  statutory  reasons;  Patton  v.  Board,  127  Cal.  392,  399,  78  Am. 
St.  Rep.  68-74,  on  point  that  appointee  is  entitled  to  notice  and  oppor- 
tunity to  be  heard  before  removal,  and  also  that  school  teacher  is  not 
an  officer;  and  on  first  point  cf.  Hartigan  v.  Board,  49  W.  Va.  37,  38,  41- 
48;  Denman  v.  Webster,  139  Cal.  460  (dissenting  opinion),  discussing 
right  of  board  to  employ  special  counsel. 

Board  of  Education. — ^Powers  of  and  those  of  district  boards  of  trus- 
tees, stated,  p.  488. 

Cited  in  Board  v.  Board,  129  CaL  606,  discussing  validity  of  taxes  im- 
posed by  latter  board. 

Appeal  Bond. — Cited  in  Mitchell  y.  Board,  137  CaL  375,  as  instance 
when  bond  was  given  in  appeal  by  board  of  education. 

8£  C^.  497-501.    THOMPSON  y.  SOUTHERN  CALIFORNIA  ETC.  CO. 

Description. — ^Parol  Evidence  is  admissible  to  explain  calls  in  deed  for 
purpose  of  their  application  to  subject  matter,  p.  600. 

To  same  effect  in  Carter  v.  Bacigalupi,  83  CaL  193,  where  mining  claim 
conveyed  by  usual  descriptive  name;  Denver  eta  Co.  v.  Lockwood,  54 
Kan.  591,  sustaining  description  in  deed  of  right  of  way.  Note  citation: 
ligo  V.  Medley,  24  Am.  St.  Rep.  714,  on  general  subject. 

82  Cal.  502-512.    WARD  y.  CLAY. 

Note. — Complaint  in  action  is  held  sufficient  as  against  general  de- 
murrer, p.  504. 

Cited  in  Schuttler  y.  King,  13  Mont.  228,  sustaining  complaint  on  lost 
note. 
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Pleading. — General  Demnrrer  cannot  reach  defects  of  form  or  un- 
certainty, p.  506. 

To  same  effect  in  Warburton  v.  Ralph,  9  Wash.  560,  as  to  allegations  on 
information  and  belief. 

Pleading.— Exhibits  attached  to  complaint  and  sufficiently  identified 
are  to  be  considered  as  part  thereof,  p.  506. 

To  same  effect  in  Savings  Bank  y.  Bums,  104  GaL  477,  as  to  note  and 
and  mortgage  so  attached  to  complaint  on  foreclosure;  Georges  v.  Kes- 
sler,  131  Cal.  184,  noted  under  Lambert  y.  Haskell,  80  Cal.  612;  Grimes 
v.  Cullison,  3  Okl.  270,  as  to  bond  attached  to  complaint,  in  suit  thereon; 
Stephens  v.  Insurance  Co.,  14  Utah,  268,  as  to  annexed  insurance  policy, 
but  holding  necessary  the  averment  of  preliminary  or  collateral  matters, 
or  particular  construction  when  instrument  ambiguous. 

Stipulation  admitting  facts  may  be  vacated  when  circumstances  sre 
within  section  473,  Code  of  Civil  Procedure,  p.  610. 

To  same  effect  in  Stonesifer  v.  Kilbum,  94  Cal.  44,  holding  section 
applicable  to  settlement  of  bill  of  exceptions  when  served  too  late; 
Gould  v.  Stafford,  101  Cal.  34,  to  amendment  of  answer,  baaed  on  at- 
torney's mistake  of  law;  Robinson  v.  Fire  Co.,  103  Cal.  6;  42  Am.  St. 
Rep.  97,  to  filing  of  amended  complaint,  notwithstanding  stipulation  sub- 
mitting case  on  motion  for  nonsuit;  Keens  v.  Robertson,  46  Neb.  840,  sus- 
taining vacation  of  stipulation,  under  facts,  that  decision  be  same  as 
that  in  another  suit  pending. 

Findings  are  sufficiently  certain  when  they  can  be  made  certain,  p. 
512. 

To  same  effect  in  Ryan  v.  Jacques,  103  CaL  286,  applying  rule  to  eom- 
plaint  when  no  special  demurrer  filed. 

82  Cal.  513-518.    BODE  v.  TRIMHER. 

State  Lands. — ^Naturalisation  of  applicant  cannot  be  proved  by  parol, 
p.  518. 

To  same  effect  in  Prentice  v.  Miller,  82  Cal.  675,  and  Belcher  v.  Farren, 
80  Cal.  78,  cited  under  Miller  v.  Prentice,  82  CaL  104;  State  v.  Boyd,  31 
Neb.  710,  on  question  of  eligibility  to  office. 

82  Cal.  618-623.    EX  PARTE  WADLEIGH. 

Imprisonment  for  nonpayment  of  fine  cannot  be  ordered  when  im- 
prisonment part  of  original  sentence,  p.  520. 

To  same  effect  in  Ex  parte  Rosenheim,  83  Cal.  390,  discharging  defend- 
ant on  habeas  corpus,  from  such  further  imprisonment;  Ex  parte  Casey, 
85  Cal.  37,  38,  but  allowing  such  alternative  imprisonment  where  only 
fine  included  in  sentence;  Ex  parte  Parker,  106  Mo.  656,  construing  local 
statute  as  to  commutation  of  sentence;  In  re  Greenwald,  77  Fed.  Rep. 
694  (CaL)  following  rule  in  federal  court. 
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82  CSaL  523-529.    HITCHCOCK  y.  CARUTHEHS. 

Insufficiency  of  Complaint  is  not  waived  by  stipulation  that  demurrer 
interposed  be  oyerruled,  p.  525. 

To  same  effect  in  Morris  v.  Courtney,  120  Cal.  86,  holding  complaint  not 
to  state  sufficient  facts. 

Jury  Trial  by  eleven  jurors  will  be  presumed  by  consent  when  ob- 
jection not  shown,  p.  526. 

To  same  effect  in  Perego  v.  Dodge,  9  Utah,  7,  holding  waiver  of  jury 
trial  so  presumed. 

82  CbL  533-547.    SMITH  y.  TAYLOR. 

Amendment  of  Pleading!. — Failure  to  reserve  right  in  order  sustain- 
ing demurrer  is  not  error  where  such  order  not  requested,  p.  540. 

To  same  effect  in  Robertson  v.  Burrell,  110  CaL  579,  as  to  complaint. 
Cited  but  not  decided  in  San  Francisco- Pav.  Co.  v.  Fairfield,  134  Cal.  226. 

Specific  Pexformaaoe  will  be  denied  where  contract  vague  and  un- 
certain, p.  541. 

Note  citations:  Crosdale  v.  Lanigan,  26  Am.  St.  Rep.  555,  on  general 
subject. 

Findings  may  be  corrected  before  judgment  so  as  to  conform  to  truth, 
p.  544. 

To  same  effect  in  Los  Angeles  v.  Lankershim,  100  Cal.  532,  but  deny- 
ing power  to  change  after  judgment;  and  on  same  point  Knowlton  v. 
Mackenzie,  110  Cal.  187,  further  holding  such  change  not  authorized  by 
stipulation  stated;  Spaulding  v.  Howard,  121  Cal.  198,  holding  judgment 
properly  based  on  second  findings,  alone  appearing  in  judgment  roll; 
(XBrien  v.  O'Brien,  124  CaL  426. 

Vendor  and  Vendee. — ^Where  good  record  title  is  stipulated,  it  must 
so  appear  from  abstract  furnished  by  vendor,  p.  545. 

To  same  effect  in  Easton  v.  Montgomery,  00  Cal.  313,  25  Am.  St.  Rep. 
127,  but  ruling  alitor  when  vendor  did  not  agree  to  furnish  abstract; 
Taylor  v.  Williams,  2  Colo.  App.  664,  rejecting  evidence  aliunde  that 
certain  adverse  claims  shown  in  abstract  were  groundless. 

Parol  Bvidence  is  inadmissible  to  prove  agreements  superseded  by 
written  contract,  p.  546. 

To  same  effect  in  Bradford  etc  Co.  v.  Joost,  117  Cal.  211,  construing 
sections  1626,  1698,  Civil  Code;  Watson  v.  Roode,  43  Neb.  356,  as  to 
statements  by  vendor  in  course  of  negotiations. 

82  Cal,  648-549.     SILVERMAN  v.  GTJNDELFINGER. 

Petition  for  Probate  Sale  need  only  substantially  comply  with  statute, 
p.  549. 
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Cited  in  Estate  of  Levy,  141  CaL  643^  holding  petition  suffident  in 
absence  of  special  objection. 

82  CaL  560-557.    BAT£S  y.  GERBER. 

Monicipal  Bonds. — Interest  is  not  allowable  on  overdue  coupons  of 
Sacramento  bonds  under  act  of  1858,  p.  551. 

To  same  effect,  as  to  same  bonds,  in  Davis  v.  Sacramento,  82  OaL 
562,  563;  and  dissenting  opinions  Kendall  v.  Porter,  120  Cal.  112119; 
but  see  main  opinion,  p.  108,  where  interest  allowed;  dissenting  opinion 
in  Meyer  v.  Widber,  126  CaL  261,  discussing  effect  of  delay  of  tax  col- 
lector in  making  settlement  with  auditor. 

82  CaL  557-562.    STOHR  y.  SAN  FRANCISCO  ETC.  SOCIETY,    a  G 
see  WIESE  y.  SAME  DEFENDANT,  82  Cal.  645,  646. 

Benefit  Societies. — By-laws  as  to  amount  of  sick-benefits  may  be 
altered  when  so  provided  at  time  of  claimant's  membership,  p.  560. 

To  same  effect  in  Bowie  v.  Grand  Lodge,  90  CaL  296,  and  Robinson  ▼. 
Templar  Lodge,  117  CaL  373,  59  Am.  St.  Rep.  195,  construing  similar 
provision  as  to  future  change  of  by-law.  Cited  in  Fullenwider  v.  Su- 
preme Council,  180  111.  626,  72  Am.  St.  Rep.  243,  sustaining  right  to  alter 
by-laws  as  to  amount  of  assessments;  but  cf.  Ebert  v.  Association,  81 
Minn.  126,  ruling  aliter  as  to  arbitrary  discrimination  between  classes 
of  members  in  this  regard;  Pain  v.  Societe,  172  Mass.  323,  70  Am.  St. 
Rep.  290,  as  to  limitation  of  sick  benefits;  but  cf.  Supreme  Lodge  v. 
Lloyd,  107  Fed.  70,  following  its  prior  decision;  Hill  v.  Levy,  98  Fed. 
96,  as  the  law  of  the  case;  A.  O.  U.  W.  v.  Brown,  112  Ga.  552;  Domes  v. 
Lodge,  75  Miss.  481,  as  to  anti-suicide  amendment;  Hughes  v.  Insurance 
Co.,  98  Wis.  298,  as  to  like  amendment  by  mutual  life  insurance  com- 
pany. 

82  Cal.  562-563.    DAVIS  y.  CITT  OF  SACRAMENTO. 

Municipal  Bonds. — ^Interest  is  not  allowable  on  overdue  coupons  of 
Sacramento  bonds  issued  under  act  of  1858,  p.  563. 

Overruled  in  Kendall  v.  Porter,  120  Cal.  108  (but  see  dissenting  opin- 
ions, 117-119);  dted  under  Bates  v.  Gerber,  82  CaL  650. 

82  Cal.  564-570.    BURROWS  v.  BURROWS. 

Appropriation  of  Water  is  valid  as  against  subsequent  patentee  of 
lower  land,  although  not  made  in  accordance  with  code  requirements,  p. 
667. 

To  same  effect  in  Wells  v.  Mantes,  99  Cal.  584,  and  Watterson  v. 
Saldunbehere,  101  Cal.  112.  Cited  under  De  Nechochea  v.  Curtis,  80  OaL 
397.  Note  citations :  Nevada  Ditch  Co.  v.  Bennett,  60  Am.  BL  Rap.  806^ 
on  general  subject. 
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82  CaL  570-575.    PRENTICE  y.  MILLER. 

State  Landi. — Naturalisation  of  applicant  is  not  provable  by  parol, 
p.  575. 

To  same  effect  in  Belcher  ▼.  Farren,  88  CaL  78,  as  to  naturalization 
of  alien  applicant's  husband. 

82  CaL  577-584.    SHAIN  y.  FORBEa 

Motion  for  Nonsuit  should  precisely  state  grounds  urged  thersfor,  p. 
582. 

To  same  effect  in  People  y.  Sansome,  88  Oal.  238,  applying  rule  to 
motion  for  new  trial  in  criminal  case;  First  Nat.  Bank  y.  Laughlin,  4 
K.  Dak.  402,  applying  rule  to  motion  to  direct  verdict;  Lewis  v.  Mining 
Co.,  22  Utah,  53,  noted  under  Kiler  v.  Kimbal,  10  CaL  268;  Idaho  Mer. 
Co.  v.  Kalanquin,  7  Idaho,  288,  following  rule. 

Attorney  is  presumed  to  have  been  authorised  to  appear  for  party,  p. 
682. 

To  same  effect  in  Noyes  y.  Belding,  5  S.  Dak.  821,  as  to  power  to  make 
demand. 

Witness. — ^Assignor  of  plaintiff  is  not  competent  to  testify  against 
representatives  of  deceased  obligor,  but  may  against  co-obligor  joined 
as  codef endant,  p.  583. 

To  same  effect  in  Gage  v.  Phillips,  21  Nev.  156,  37  Am.  St.  Rep.  488, 
500,  denying  right  of  defendant  in  suit  by  surviving  partner  to  testify 
as  to  oonversations  with  deceased  partner;  Stuart  v.  Altman,  8  Tex. 
dv.  App.  660,  applying  rule  to  action  by  surviving  partner,  who  sues 
also  as  executor  of  copartner. 

Several  Judgment  may  be  rendered  against  defendants  sued  jointly 
on  joint  contract,  p.  583. 

To  same  effect  in  Barley  etc  Co.  v.  Hall,  110  CaL  482,  as  to  default 
judgment  against  some  of  defendants  sued  on  firm  note;  Brodek  v. 
Famum,  11  Wash.  576,  discussing  right  of  codefendant  to  plead  indi- 
vidual counterclaim;  Atlantic  etc.  Co.  v.  Laird,  164  U.  S.  400,  as  to  right 
to  join  joint  tort-feasors. 

Cited  in  Dobbs  v.  Purrington,  136  CaL  71,  noted  under  Rowe  v.  Chand- 
ler, 1  CaL  167. 

82  C^L  585-688.    PEOPLE  v.  MAHLMAN. 

Embezzlement. — ^Information  held  sufficient  in  case  of  embezzlement  by 
treasurer  of  association,  p.  587. 

Cited  in  People  v.  Cobler,  108  CaL  641,  ruling  similarly  as  to  descrip- 
tion of  money  taken;  People  v.  King,  125  Gal.  371,  on  point  that  informa- 
tion is  sufficient  if  substantially  following  the  statute;  People  v.  Gordon, 
Notes  CaL  Rep.— 246. 
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133  Cal.  330,  86  Am.  St.  Rep.  176,  noted  under  People  y.  Tomlinaon,  66 
Cal.  344;  State  y.  Matthews,  129  Ind.  286,  discussing  liability  of  suryiyjng 
partner  therefor  •  under  local  act;  Webb  y.  York,  70  Fed.  Rep.  621,  40 
U.  S.  App.  172,  sustaining  indictment,  on  extradition  proceedings. 

82  Cal.  588-605.    WYSINGEH  y.  CHOOKSHANK. 

Public  School!. — ^Mandamus  to  compel  reinstatement  of  exduded  pupil 
was  brought  against  the  teacher  alone,  p.  688. 

Cited  in  Miller  y.  Dailey,  136  Cal.  216,  noted  under  Tape  y.  Hurley, 
66  CaL  473. 

Public  Schools. — Colored  children  cannot  be  restricted  to  separata 
schools,  p.  580. 

See  note  to  Lehew  y.  Brummell,  23  Am.  St.  Rep.  900,  and  Board  y. 
Purse,  65  Id.  337,  on  general  subject. 

82  Oil.  600-604.  LANKSHSHIM  STC.  CO.  y.  HEHBERGER. 

Stock  Subscription. — ^Lien  for  unpaid  instalments  may  be  created  bj 
contract  with  corporation,  not  dependent  on  possession,  p.  603. 

To  same  effect  in  California  etc  Co.  y.  Callender,  94  Cal.  127,  28  Am. 
St.  Rep.  105,  sustaining  contract  as  to  time  of  payment  for  stock; 
Craig  y.  Hesperia  etc.  Co.,  113  Cal.  13,  54  Am.  St.  Rep.  320,  discussing 
rights  of  transferees  of  certificate  on  which  assessment  unpaid.  Note 
citations:  Bloede  Co.  y.  Bloede,  67  Am.  St.  Rep.  394»  on  general  subject. 

82  Cal.  604-607.    WITEOWSKI  y.  HERN. 

Constable  and  his  sureties  are  liable  for  negligence  in  custody  of  at- 
tached property,  p.  605. 

ated  in  State  y.  Fowler,  88  Md.  608,  71  Am.  St.  Rep.  468,  holding 
sherifTs  sureties  liable  for  loss  of  fruit  crop,  under  facts  stated. 

Amendment  of  Complaint. — ^Answer  is  waiyer  of  objection  that  amend- 
ment contains  matter  arising  since  suit  commenced,  p.  607. 

See  note  to  Flanders  y.  Cobb,  61  Am.  St.  Rep.  434,  on  remedies  on 
amendment. 

82  Cal.  607-610.    PEOPLE  y.  NATLOR. 

Perjury  may  be  predicated  of  oath  to  inyentory  filed  by  insolyent, 
p.  610. 

Distinguished  in  People  y.  Robles,  117  Cal.  684,  holding  indictment 
insufi&cient  for  not  alleging  use  of  false  affidayit  by  defendant  or  his 
deliyery  of  it  to  another  to  be  used. 

82  Gal.  613-617.    POWELSON  y.  LOCEWOOD. 

Prohibition  will  not  lie  for  error  within  court's  jurisdiction.,  nor  when 
adequate  remedy  by  appeal  exists,  p.  616. 
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To  same  effect  in  Havemeyer  v.  Superior  Court,  84  Cal.  398,  18  Am. 
St.  Rep.  239,  but  granting  writ  against  proceedings  by  receiver  under 
void  order  of  appointment;  Hevren  v.  Reid,  126  Cal.  222,  noted  under 
Maurer  v.  Mitchell,  53  Cal.  289;  Walcott  v.  Wells,  21  Nev.  52,  37  Am. 
St.  Rep.  481,  denying  writ  as  to  matters  within  jurisdiction;  State  v. 
Jones,  2  Wash.  St.  666,  26  Am.  St.  Rep.  900,  as  to  order  denying  disso- 
lution of  injunction,  when  remedy  given  by  appeal. 

Denial  of  Jury  Trial  in  criminal  case  in  justice's  court  cannot  be  re- 
yiewed  by  prohibition,  p.  615. 

To  same  effect  in  Jones  v.  Justice's  Court,  97  Cal.  525,  but  annulling 
on  certiorari  justice's  judgment  rendered  without  notice  of  trial;  In  re 
Fife,  110  Cal.  U,  holding  denial  not  reviewable  on  habeas  corpus;  Witt- 
man  V.  Police  Court,  145  Cal.  476,  certiorari  does  not  lie  to  annul  order 
of  San  Francisco  Police  Judge  for  summoning  jurors  by  sheriff  in  mis- 
demeanor case. 

82  cal.  621-628.    DREYFUS  y.  HIRT. 

Recording  Act. — ^Possession  by  tenant  is  notice  of  his  unrecorded  lease, 
p.  625. 

See  note  to  Wilkins  v.  Bevier,  19  Ahl  St.  Rep.  243,  on  general  sub- 
ject. 

Tenant  is  not  again  liable  for  rent  after  payment  thereof  to  landlord 
before  notice  of  latter's  grant  of  reversion,  p.  626. 

To  same  effect  in  Harris  y.  Foster,  97  Cal.  294,  33  Am.  St.  Rep.  188, 
but  holding  payment  of  rent  in  advanoe  no  defense  to  second  payment, 
if  with  notice. 

82  Oil.  628-630.    SAYWARD  y.  HOtJGHTON. 

Change  of  Venue  will  be  granted  on  motion  of  nonresident  defendant, 
notwithstanding  joinder  of  resident  defendant,  when  such  joinder  is 
unnecessary,  p.  629. 

To  same  effect  in  McKenzie  y.  Barling,  101  Cal.  461,  but  ruling  aUter 
where  such  latter  defendant  is  proper  or  necessary;  Brady  y.  Times 
etc.  Co.,  106  Cal.  59,  60,  on  point  that  right  to  sue  corporation  in  plain- 
tiff's county  may  be  waived  by  joinder  of  nonresident  defendant,  and 
motion  to  change  cannot  be  defeated  by  omitting  these  in  amended 
complaint;  Thompson  v.  Wood,  116  Gal.  303,  but  granting  change  to 
defendant  executors,  although  personal  judgment  for  costs  waived; 
Greenleaf  v.  Jacks,  133  Cal.  507,  but  denying  motion  unless  none  of  the 
defendants  resides  in  county  where  suit  was  brought;  Quint  v.  Dimond, 
135  Cal.  574,  denying  motion  when  resident  defendant  was  a  necessary 
party;  Yore  v.  Murphy,  10  Mont.  311,  applying  rule  to  joinder  of  cause 
of  action  on  which  change  not  grantable;  Durfee  y.  Harper,  22  Mont. 
372. 
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82  Cal.  631-634.    HANSON  y.  GRAHAM. 

Attachment. — ^^Residence''  of  defendant  is  actual  and  not  eonstruettve 
residence,  p.  633. 

To  same  effect  in  Egener  y.  Juch,  101  Cal.  106  (but  see  dissenting  opin- 
ion, 107),  sustaining  finding  of  residence  on  conflicting  evidence  as  to 
legal  residence;  In  re  Donovan,  104  CaL  625,  but  holding  rule  inapplicable 
to  residence  of  applicant  for  letters  of  administration;  Cited  in  Bank 
y.  Goodsell,  137  CaL  427,  on  point  that  residence  and  domicile  may  be 
distinct,  and  holding  "address"  equivalent  to  "place  of  residence"  in 
affidavit  for  publication  of  summons;  Munroe  v.  Williams,  37  S.  C 
88,  holding  party  not  a  nonresident  under  attachment  laws:  Pech  etc 
Co.  V.  Groves,  6  S.  Dak.  507,  sustaining  finding  of  residence. 

82  OiL  635,  636.    WHITBT  v.  ROWELL. 

Complaint  in  Forecloaore.— Description  may  be  aided  by  mortgage 
attached  as  exhibit,  p.  636. 

To  same  effect  in  Savings  Bank  v.  Bums,  104  Cal.  474,  and  Stephens 
y.  Insurance  Co.,  14  Utah,  267;  cited  under  Ward  v.  Clay,  82  Cal.  502. 

Appeal— Briefs. — ^Point  is  waived  unless  mentioned  in  briefs,  p.  636. 

To  same  effect  in  Churchill  v.  Lauer,  84  CaL  236,  holding  special  de- 
murrer waived  because  not  argued. 

82  Cal.  636-640.    ADAMS  y.  SEAMAN. 

Negotiability  of  Note  is  destroyed  by  stipulation  allowing  attorney's 
fee  in  event  of  suit  thereon,  p.  638. 

To  same  effect  in  Prescott  v.  Grady,  91  CaL  521,  discussing  pleadings 
and  judgment  as  to  such  fees;  First  Nat.  Bank  v.  Babcock,  94  CaL  104, 
28  Am  St.  Rep.  97,  holding  sections  3108,  3117,  Civil  Code,  inapplicable 
to  such  note;  Haber  v.  Brown,  101  CaL  449,  discussing  liability  of  indws- 
er  thereof;  Mason  v.  Luce,  116  CaL  238,  but  holding  such  stipulation 
not  void;  Findlay  v.  Pott,  131  Cal.  386,  noted  under  Chase  v.  Whitmore, 
68  CaL  546;  Meyer  v.  Weber,  133  Cal.  686,  also  ]u>lding  mortgage 
securing  said  note  likewise  non-negotiable;  Stadler  v.  Bank,  22  Mont 
202,  74  Am.  St.  Rep.  584,  585,  construing  local  statutes;  Union  etc  Co. 
V.  Motor  Road  Co.,  51  Fed.  Rep.  849,  but  ruling  aliter  as  to  bonds 
containing  provision  allowing  redemption  before  maturity;  Second  etc. 
Bank  v.  Basuier,  65  Fed.  Rep.  61  (S.  Dak.),  as  to  note  with  provision 
for  exchange  and  costs  of  collection. 

82  Cal.  642-645.    CONNOLLY  y.  HINGLEY. 

Finding  must  be  against  person  having  burden  of  proof,  when  no 
evidence  introduced,  p.  643. 

To  same  effect  in  Monterey  v.  Gushing,  83  CaL  610,  as  to  value  of 
land  in  condemnation  proceedings;  Kusel  v.  Kusel,  147  CaL  57,  in  an 
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action  for  divorce  for  wife's  desertion  finding  as  to  action  for  mainte- 
nance begun  by  wife  does  not  dispense  with  finding  on  issue  of  desertion. 

82  Gal.  645-647.    WI£SE  y.  SAN  FRANCISCO  ETC.  SOCIETT. 

Judgment  is  Conclusiye  as  to  further  installments  due  plaintiff  on  same 
demand  as  sued  upon  in  original  action,  though  judgment  is  that  of 
superior  court  on  appeal  from  justice's  court,  p.  646. 

To  same  effect  in  Reed  v.  Cross,  116  Cal.  484,  485,  holding  judgment 
conclusive  as  to  defense  of  fraud  in  action  to  recover  payments  similar 
to  those  involved  in  first  suit;  Koehler  v.  Holt  Mfg.  Co.  146  Oal.  337, 
338,  applying  rule  in  to  recover  installments  under  order  for  payment  of 
money,  where  it  had  been  adjudicated  in  action  for  other  installments 
that  order  had  been  revoked. 

82  Oal.  660-654.    HTM  AN  v.  COLEMAN;  16  Am.  St.  Rep.  178. 

Stockholders'  Liability. — Statute  of  limitations  as  to  corporate  note 
runs  from  its  execution  and  is  not  affected  by  its  renewal,  p.  653. 

dted  in  Bank  v.  Bamett,  125  Cal.  410,  411,  applying  rule  to  overdraft 
and  note  given  in  its  renewal;  Larrigan  v.  North,  69  Ark.  65;  and  Bank 
Y.  Buford,  114  Fed.  292,  noted  under  Mining  Co.  v.  Woodbury,  14  Oal. 
265;  Myers  v.  Sierra  Valley  etc.  Ass'n.  122  Cal.  673.  To  same  effect  in 
Redington  v.  Comwell,  90  C^l.  57,  discussing  running  of  statute  as  to 
rights  of  stockholder  subrogated  to  corporate  note;  Bank  v.  Pacific  etc. 
Co.,  103  CaL  596,  holding  action  barred  in  three  years  from  execution  of 
note.  Note  citations:  Barrick  v.  Gifford,  21  Am.  St.  Rep.  805,  and 
Wells  V.  Black,  59  Id.  167,  on  corporations;  Semple  v.  Glenn,  24  Id.  904, 
on  limitations. 

82  CaL  654-658.    WHITE  y.  SOTO. 

Parol  Evidence  is  Admissible  of  alterations  of  written  contract,  in 
evidence,  specially  allowed  by  it,  p.  657. 

To  same  effect  in  Kirchner  v.  Laughlin,  6  N.  Mex.  309,  on  point  that 
original  contract  must  be  proved.  Note  citations:  Harris  v.  Murphy,  56 
Am.  St.  Rep.  662,  on  parol  evidence. 

82  CaL  659.    WATERMAN  y.  BOLTINGHOUSS. 

Real  Estate  Broker  cannot  recover  from  owner  unless  having  produced 
purchaser  ready  and  willing  to  buy  on  terms  stated,  p.  659. 

To  same  effect  in  Toomy  v.  Dunphy,  86  Cal.  643,  admitting  evidence 
as  to  services  rendered  by  broker;  dissenting  opinion  Oullahan  y.  Bald- 
win, 100  Oal.  661,  main  opinion  sustaining  claim  of  such  brokers,  under 
facts;  Roberts  v.  Machine  Co.,  8  S.  Dak.  585,  59  Am.  St.  Rep.  781,  denying 
selling  agent's  right  to  commissions  under  facts  stated. 
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88  OaL  1-6.    GEER  y.  S3LBY. 

General  Finding  and  judgment  based  thereon  must  fall  if  in  con- 
flict with  special  findings,  p.  4. 

To  same  effect  in  Savings  etc.  Soc.  y.  Burnett,  106  Gal.  640,  and 
Howeth  v.  Sullenger,  113  Cal.  551,  cited  under  People  y.  Reed,  81  Gal. 
76;  Niles  v.  Gity,  125  Gal.  578,  as  to  findings  on  dedication;  McDooald 
y.  Randall,  139  Gal.  254,  noted  under  People  y.  Reed,  81  Gal.  76. 

83  Gal.  7-9.     HOLTON  y.  NOBLE. 

Fraud  is  not  actionable  nor  ground  for  defense  if  without  damage, 
p.  9. 

To  same  effect  in  London  etc.  Go.  y.  Liebes,  106  Gal.  207,  as  to  mis- 
representations in  insurance  proof  of  loss.  Note  citations:  Gottrill 
y.  Elnim,  18  Am.  St.  Rep.  561,  on  general  subject. 

Accord  and  Satisfaction  is  incomplete  imtil  latter  executed,  p.  9. 

To  same  effect  in  Dellapiazza  y.  Foley,  112  Gal.  386,  holding  neither 
proyed,  under  facts.  Gited  in  Heath  v.  Vaughn,  11  Golo.  App.  385,  de- 
fining "accord  and  satisfaction."  Note  citations:  Gates  y.  Steele,  18 
Am,  St.  Rep.  269,  on  general  subject. 

83  Gal.  10-11.  HESPERLA.  ETC.  CO.  y.  ROGERS;  17  Am.  St.  Rep. 
209. 

Adverse  Possession  of  water  ditch  is  continuous  if  use  is  made  there- 
of whenever  needed,  p.  11. 

To  same  effect  in  Swan  v.  Munch^  65  Minn.  503,  60  Am.  St.  Rep. 
493  (and  note,  495),  holding  such  possession  shown.  Approved  in  Mc- 
Dougal  v.  Lame,  39  Or.  215,  following  rule.  Note  citations:  Pitzman 
y.  Boyce,  33  Am.  St.  Rep.  543,  on  easements  by  prescription. 

83  Gal.  12-18.    MORA  T.  HTJRPHT. 

Agency  for  Sale  is  prima  fade  for  cash  sale,  pw  14. 
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To  same  effect  in  Coulter  y.  Trust  Co.,  20  Oreg.  481,  holding  trans- 
action not  a  sale  and  unauthorized. 

83  Cal.  18-23.    VAUGHN  ▼.  CALIFORNIA  ETC.  RY.  CO. 

Negligence. — ^Railroad  Employee  on  construction  train  repairing  wash- 
outs assumes  extra -hazardous  risks  involved,  p.  21. 

To  same  effect  in  Bowman  v.  White,  110  Cal.  26,  but  holding  non- 
suit improper  under  facts  stated;  Hanley  y.  California  etc.  Co.,  127 
Cal.  237,  but  holding  nonsuit  improperly  granted  as  to  providing  of 
safe  place  for  work.  Note  citations:  Nadau  v.  Lumber  Co.,  20  Am  Si 
Rep.  41,  on  general  subject. 

General  Verdict  is  controlled  by  special  findings,  p.  22. 

To  same  effect  in  Pepperall  y.  Transit  Co.,  15  Wash.  183,  as  to  ae- 
tion  for  negligence. 

83  Cal.  23-20.    BOREHAH  y.  BYRNE. 

Homestead. — ^Residence  on  land  is  requisite  for,  p.  26. 

Cited  in  Brokken  y.  Baumann,  10  N.  Dak.  460,  holding  proof  of  resi- 
dence insufficient.     See  note  34  Am.  St.  Rep.  838. 

83  Cal.  30-32.    JOHNSTON  y.  McDUFFEE. 

Pleading. — ^Exhibit  (mortgage)  attached  to  complaint  in  foieclosnre 
and  made  part  thereof  may  be  referred  to  for  description  of  property, 
p.  31. 

To  same  effect  in  Stephens  v.  Insurance  Co.,  14  Utah,  267,  as  to  in- 
surance policy  sued  on,  but  holding  allegations  of  preliminaiy  or  col- 
lateral matters  necessary. 

Deposition  of  Party  may  be  read  at  trial,  although  he  is  present,  p. 
31. 

To  same  effect  in  Adams  v.  Weaver,  117  Cal.  49,  but  holding  no  preju- 
dicial error  shown  in  its  exclusion  when  not  in  record. 

83  Cal.  33-38.     GRAY  y.  DIXON. 

Public  Lands. — Successful  contestant  of  application  does  not  acquire 
preferred  right  to  enter,  p.  37. 

Cited  in  Gage  v.  Gunther,  136  Cal.  349,  holding  department  deci- 
sions to  have  been  in  conformity  with  this  rule. 

83  Cal.  39-43.     NIDEVER  y.  AYRES. 

Action  to  Quiet  Title  cannot  be  brought  by  equitable  against  legal 
owner,  p.  39. 
To  same  effect  in  Tuffree  y.  Polhemus,  108  Cal.  676,  and  Fadickar 
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y.  Irrigation  Dist.,   109  Gal.  38,  cited  under  Von  Drachenfels  v.  Doo- 
Uttle,  77  Cal.  205. 

Decree  of  Distribution,  when  unrecorded,  does  not  impart  construc- 
tive notice,  p.  41. 

To  same  effect  in  Chappius  v.  Blankman,  128  CaL  364,  on  point  that 
pending  probate  proceedings  in  one  county  do  not  give  such  notice  to 
parties  in  another  county;  Seibel  v.  Bath,  5  Wyo.  425,  on  poin£  that 
pendency  of  probate  proceedings  does  not  impart  such  notice. 

83  Cal.  46-50.    WOODS  ▼.  VARNUM.    4  Notes,  46. 

MiaceUaneons. — ^Rankin  v.  Jauman,  4  Idaho,  62,  upholding  Revised 
Statutes,  section  7459,  relating  to  summary  removals  from  office. 

83  Cal.  61-56.     RHORER  ▼.  BILA. 

Vendee  cannot  remain  in  possession  and  refuse  to  pay  purchase 
money  because  of  defect  in  title,  p.  64. 

To  same  effect  in  Worley  v.  Nethercott,  91  Cal.  517,  26  Am.  St.  Rep. 
211,  sustaining  ejectment  by  vendor  in  such  event;  Hill  v.  Den,  121 
Cal.  46,  further  holding  cause  of  action  not  aided  by  offer  to  restore 
possession  after  suit  begun  by  vendee;  Haile  v.  Smith,  128  Cal.  419, 
noted  under  Salmon  v.  Hoffman,  2  Cal.  139;  Williams  v.  Long,  139 
Cal.  190,  noted  under  Hannan  v.  McNickle,  82  Cal.  126.  Note  citations: 
Townsend  v.  Tufts,  29  Am.  St.  Rep.  Ill,  on  general  subject. 

83  Cal.  56-65.    CTJLLEN  ▼.  SPRI66.    S.  C.  see  SULLIVAN  y.  LUMS- 
D£N,  118  Cal.  664«  666. 

83  Ckl.  66-70.     MANN  v.  HI66INS. 

Parol  Evidence  is  admissible  to  explain  figures  used  In  a  contract,  p. 
68. 

Cited  in  Brewer  v.  Horst.  etc.  Co.,  127  Cal.  646,  noted  under  Calla- 
han y.  Stanley,  57  Cal.  476. 

Specific  Performance  is  enforceable  of  an  entire  contract  providing 
for  conveyance  of  realty  and  payment  of  moneys,  p.  67. 

Cited  in  Swanburg  v.  Fosseen,  75  Minn.  363,  74  Am.  St.  Rep.  500, 
decreeing  specific  performance  of  a  similar  contract. 

Instmctions. — "Testimony"  may  be  used  for  "evidence"  therein,  p. 

7a 

To  same  effect  in  People  v.  Hubert^  119  Cal.  224,  63  Am.  St.  Rep. 
79,  sustaining  instructions. 

Note. — Case  is  cited  also  in  Farrell  v.  Edwards,  8  S.  Dak.  431^  dis- 
eoflfling  power  of  agent  for  sale  of  lands. 
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83  Cal.  70-83.     RUSSELL  y.  McDOWELL. 

Election. — Contestant  must  prove  notes  illegally  east,  and  cast  for 
contestee,  p.  73. 

See  note  to  Boyer  y.  Teague,  10  Am.  St.  Rep.  567,  on  general  sub- 
ject; and  see  Ferguson  y.  Allen,  cited  below. 

Elections. — ^Directory  Proyisions  of  statutes  may  be  violated  if  done 
honestly  and  no  fraud  results,  pp.  77,  70. 

To  same  effect  in  Tebbe  y.  Smith,  108  Cal.  Ill,  49  Am.  St.  Rep.  74, 
but  holding  rule  inapplicable  to  certain  provisions  stated;  Atkinson  ▼. 
Lorbeer,  111  Cal.  423,  424,  holding  no  vitiating  mal -conduct  shown  under 
facts;  and  Packwood  v.  Brownell,  121  Cal.  480,  ruling  similarly  as  to 
sufficiency  of  contest;  People  v.  Los  Angeles,  133  Cal.  345,  as  to  forma- 
tion of  election  precincts  in  annexation  proceedings;  State  v.  Sadler, 
25  Nev.  166,  as  to  selection  of  officials  from  same  political  parties; 
Mayes  v.  Kirkwood,  136  Cal.  402,  as  to  misconduct  of  officers;  Davis 
T.  Grunig,  143  Cal.  339,  noted  under  People  v.  Scale,  52  Cal.  72;  Lloyd 
y.  Sullivan,  9  Mont.  610,  but  holding  fraud  shown  in  particulars  stated, 
and  rejecting  returns;  and  see  Ferguson  v.  Allen,  7  Utah,  269-272, 
discussing  instances  of  rejection  of  votes.  Note  citations:  Purvin  v. 
Wimberg,  30  Am.  St.  Rep.  265,  on  directory  statutes. 

Evidence. — Slight  proof  is  sufficient  for  proof  of  a  negative,  p.  81. 
Cited  in  Parsons  v.  Weis,  144  Cal.  420,  sustaining  findings  accord- 
ingly. 

83  Cal.  83-84.  HTDE  y.  THORNTON;  S.  C.  see  Hyde  v.  Boyle,  86  Oal. 
352,  89  Cal.  690,  93  Cal.  1,  2,  5;  Green  y.  Thornton,  130  CaL 
482. 

83  Cal.  84-96.    PAIGE  y.  ROCKT  FORD  ETC.  CO. 

Riparian  Rights. — ^Prescription  cannot   divest  title  unless  user  was 
under  adverse  claim  of  right,  p.  86. 

See  note  to  Alta  etc.  Co.  v.  Hancock,  20  Am.  St.  Rep.  225,  on  ripa- 
rian rights. 

Diversion  of  Water  is  not  actionable  when  acquiesced  in,  p.  03. 

See  note  to  Strickler  v.  Colorado  Springs,  25  Am.  St.  Rep.  254,  on 
diversion. 

Riparian  Rights. — ^Right  to  artificial  flow  is  distinct  from  that  to 
water  in  natural  streams,  p.  94. 

Cited  in  Mayberry  v.  Alhambra  etc.  Co.,  125  CaL  449,  noted  under 
Canal  Co.  v.  Vaughn,  11  Cal.  143. 

83  Cal.  96-100.    GIDDIN6S  v.  THE  '76  LAND  ETC.  CO. 

Forcible  Entry. — ^Evidenoe  of  title  of  right  of  poasession  is  inadmis- 
sible, p.  100. 
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Distinguished  in  Carteri  v.  Roberts,  140  Gal.  166,  but  holding  evidence 
of  permissive  entry  admissible. 

In  Forcible  Entry  and  unlawful  detainer  continuous  presence  not  nec- 
essary, p.  99. 

Approved  in  Eisele  v.  Oddie,  128  Fed.  948,  where  plaintiff  was  forced 
to  sign  agreement  renouncing  rights  to  lot  on  which  he  had  lived  in 
tent  for  six  months  and  bound  himself  to  vacate  in  ten  days,  and  he 
thereafter  slept  in  another  place  two  nights,  effects  remaining  in  tent 
to  which  he  was  returning  "when  defendant  destroyed  same,  there  was 
no  abandonment. 

83  GaL  lOMlO.    CUCAMONGA  ETC.  CO.  y.  MOIS. 

School  Lands. — Curative  Act  (Stats.  1869-70,  p.  352)  embraces  only 
applications  for  lands  belonging  to  state,  p.  105. 

Overruled  in  People  v.  Lumber  Go.,  99  Cal.  461,  discussing  effect  of 
"Booth  Act";  and  see  People  v.  Harrison,  107  Cal.  547,  but  holding  acts 
applicable  to  lands  involved. 

Patent  for  Lands  is  void  as  against  one  having  mere  naked  pos- 
session, when  issued  without  authority  of  law,  p.  107. 

To  same  effect  in  Edwards  v.  Rolley,  96  Cal.  411,  31  Am.  St.  Rep. 
235,  ms  to  improper  state  swamp  land  patent;  and  Klauber  v.  Hig- 
gins,  117  Cal.  464,  as  to  patent  for  like  lands. 

83  Cal.  111-125.    PEOPLE  y.  HATNE;  17  Am.  St.  Rep.  211. 

Supreme  Court  Commissioners. — ^Act  authorising  appointment  of  is 
constitutional,  p.  114. 

Cited  in  De  Votie  v.  McGerr,  14  Colo.  581,  but  point  not  decided,  and 
see  last  case  discussed  in  Butler  v.  Gage,  138  U.  8.  60. 

Constitutionality  of  Statutes  is  presumed  unless  otherwise  shown,  p. 
115. 

Cited  in  Tucker  y.  Bamum,  144  Gal.  271,  noted  under  Bourland  y. 
Hildreth,  26  Gal.  161.  Note  citations:  Stevenson  v.  Colgan,  25  Am. 
St.  Rep.  234,  and  Mauldin  y.  City  Council,  46  Id.  734,  on  general  sub- 
ject. 

Courts. — ^^Judicial  Power^  involves  right  to  render  binding  orders  or 
judgments,  p.  118. 

To  same  effect  in  State  y.  Leclair,  86  Me.  531,  sustaining  local  act  as 
to  appointment  and  powers  of  derk. 

83  Cal.  126-129.     FULWEILER  y.  HOG'S  BACK  ETC.  CO. 
Default. — ^Affidavit  of  Merits  may  consist  of  verified  answer,  p.  129. 

Cited  in  Merchants'  Go.  v.  Los  Angeles  etc.  Co.,  128  Cal.  622;  Melde 
V.  Reynolds,  129  CaL  314,  as  to  similar  answer. 
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Default  may  be  vacated  for  excusable  neglect,  p.  129. 

Cited  in  Bank  y.  Trumbo,  17  Utah,  208,  noted  under  Roland  ▼.  Krey- 
enhagen,  18  Cal.  456. 

83  Cal.  130-134.     PEOPLE  ▼.  LUM  TIT. 

Order  Granting  New  Trial  for  insufficiency  of  evidence  will  be  reyersed 
only  for  abuse  of  discretion,  p.  131. 

To  same  effect  in  People  v.  Flood,  102  Cal.  333,  and  People  y.  Knutte, 
111  Cal.  456,  466,  affirming  such  orders;  People  v.  Tapia,  131  GaL 
660,  noted  under  People  v.  Baker,  39  Cal.  686;  Series  v.  Series,  35  Or. 
296,  noted  under  Walton  v.  Maguire,  17  CaL  92;  Ulman  v.  Clark,  100 
Fed.  196,  granting  motion  accordingly. 

83  CaL  136-138.     SWASET  y.  ADAIR. 

Undertaking  on  Appeal  is  not  invalidated  by  mistake  as  to  date  of 
judgment  appealed  from  when  but  one  exists,  p.  137. 

To  same  effect  in  Dyer  v.  Bradley,  88  CaL  591,  as  to  day  of  making 
of  order  appealed  from. 

Failure  of  Sureties  to  Justify  on  appeal  bond  does  not  invalidate  ap- 
peal, p.  137. 

To  same  effect  in  Duncan  v.  Times  etc  Co.,  109  CaL  605,  discussing  va- 
lidity of  bond  combined  for  stay  and  costs. 

General  Citation. — ^Lynch  y.  Grayson,  5  N.  M.  509. 

83  CaL  138-147.    PEOPLE  y.  MTJLLINGS;  17  Am.  St.  Rep.  223. 

Cross-examination  of  Defendant  testifying  on  own  behalf  in  murder 
case  held  proper  under  circumstances,  p.  139. 

Cited  in  State  v.  Avery,  113  Mo.  600,  holding  defendant's  cross-exam- 
ination proper;  but  see  People  v.  Arrighini,  122  Cal.  125,  ruling  aliter; 
State  v.  Fisher,  162  Mo.  173,  sustaining  examination  in  seduction  case. 
Note  citations:  State  v.  Duncan,  38  Am.  St.  Rep.  895,  and  People  v. 
Gardner,  43  Id.  749,  on  general  subject. 

Wife  Cannot  Testify  against  husband,  even  after  divorce,  as  to  any 
communications  between  them  during  marriage,  p.  140. 

To  same  effect  in  People  v.  Warner,  117  CaL  639,  citing  main  case 
again,  p.  640,  as  to  sufficiency  of  objection  to  such  evidence;  Bassett  v. 
United  States,  137  U.  S.  504,  construing  Utah  code,  as  to  confessions, 
by  husband  to  lawful  wife,  of  his  bigamy;  Lloyd  y.  Pennie,  50  Fed.  Rep. 
8,  10  (cited  in  note  to  Commonwealth  v.  Sapp,  29  Am.  St.  Rep.  416), 
but  holding  rule  inapplicable  to  letters  between  spouses  found  in  pos- 
session of  wife's  administrator  after  both  dead.  Note  citations:  Com- 
monwealth v.  Sapp,  29  Am.  St.  Rep.  412,  419,  on  general  subject 
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Hiaconduct  of  Counael  includes  repetition  of  improper  questions,  ir- 
respective of  nature  of  answers  thereto,  p.  146. 

To  same  effect  in  People  v.  Wells,  100  Cal.  464,  reversing  conviction, 
although  objections  to  such  questions  sustained;  People  v.  Wright,  144 
Cal.  166,  reversing  conviction  accordingly. 

83  Cal.  147-149.    EMERSON  T.  WHITAKES 

Adverse  Poaaeuion.— Replevin  will  not  lie  by  owner  of  land  for  crop 
grown  thereon  by  one  in  adverse  possession,  p.  148. 

To  same  effect  in  Johnston  v.  Fish,  106  Cal.  422,  46  Am.  St.  Rep. 
66,  sustaining  action  by  grantor  who  has  disseised  fraudulent  grantee 
and  raised  crop  thereafter. 

83  CaL  149-163.    PEOPLE  T.  BAKES. 

Bond  Election  is  invalid  where  proclamation  does  not  ^>ecify  re* 
spective  amount  of  bonds  to  be  devoted  to  each  of  several  objects,  p. 
162. 

To  same  effect  in  People  v.  Counts,  89  Cal.  21,  but  holding  proclama- 
tion sufficiently  specific;  and  San  Luis  Obispo  v.  Haskin,  91  Cal.  661, 
ruling  similarly  under  facts.  Note  citations:  Jones  ▼•  Camden,  61 
Am.  St.  Rep.  847,  on  general  subject. 

83  Cal.  163-166.    IN  RE  BOWMAN. 

Exemptions. — ^Teamster  is  entitled  to  equipment  for  wagon,  p.  166. 

See  note  to  Li  re  McManus,  22  Am.  St.  Rep.  263,  on  ezemp- 
tions. 

83   CaL   166-169.     CLE6H0RN  T.   ZUMWALT. 

Mistake. — Deed  may  be  reformed  for  mistake  of  grantor  known  or 
suspected  by  grantee,  p.  168. 

To  same  effect  in  Wilson  v.  Moriarty,  88  Cal.  212,  213,  sustaining 
complaint  for  reformation  of  lease;  and  Holt  v.  Holt,  120  Cal.  69,  as  to 
similar  action  holding  no  variance  shown.  Note  citations:  Williams 
V.  Hamilton,  66  Am.  St.  Rep.  482,  491,  on  general  subject. 

83  CaL  169-163.    JTJE  FOOK  SAM  T.  LORD. 

Statement  on  Motion  for  New  Trial  cannot  be  used  on  appeal  unless 
used  on  such  motion,  p.  160. 

To  same  effect  in  Mix  v.  Railroad  Co.,  86  Cal.  236,  where  statement 
not  shown  to  have  been  filed;  and  see  Witter  v.  Andrews,  122  CaL 
2,  on  point  that  appellant  is  entitled  to  bill  of  exceptions,  although  he 
has  named  it  a  statement;  citing  main  case,  also,  p.  3,  on  point  that 
settlement  of  bill  will  be  denied  for  insujQiciency  of  notice  of  presenta- 
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tion;  see,  also,  concurring  opinion  in  Banta  v.  Siller,  121  CSal.  419,  dis- 
cussing Stonesifer  v.  Eilbum,  94  CaL  33. 

83  Cal.  163  166.     D£  NOON  ▼.  MORRISON. 

Annual  Labor  may  be  performed  on  one  of  two  claims  held  fai  com- 
mon, p.  165. 

Cited  in  Yreka  etc.  Go.  ▼.  Knight,  133  Gal.  548,  sustaining  yerdict 
as  to  sufficiency  of  such  labor. 

83  Cal.  167-172.     KITTS  v.  AUSTIN. 

Action  to  Quiet  Title. — Judgment  may  award  possession  to  defendant 
when  answer  sets  up  adverse  claim,  p.  172. 

Cited  in  Islais  etc.  Co.  v.  Allen,  132  Cal.  437,  on  point  that  affirma- 
tive relief  may  be  sought  in  such  action;  Dalrymple  v.  Security  etc 
Co.,  9  N.  Dak.  314,  on  point  that  prayer  may  be  amended  to  include 
such  relief;  Perego  v.  Dodge,  9  Utah,  7,  when  no  cross-complaint  of 
counterclaim  filed,  and  on  same  point  in  Brighton  etc.  Co.  v.  Little,  14 
Utah,  46.  Cited  also,  in  Eccles  v.  Coal  Co.,  15  Utah,  20,  on  point 
that  treble  damages  may  be  recovered  in  forcible  entry  action. 

Public  Lands. — Possession  with  inclosure  confers  no  rights  as  against 
homestead  entry,  p.   169. 

Cited  in  Caldwell  v.  Bush,  6  Wyo.  362,  as  affirming  Whittaker  t. 
Pendola,  78  Oal.  296. 

83  Gal.  173-181.     GRAHAM  ▼.  LARIMER. 

Indoraer  of  Note  with  illegal  consideration  must  show  himself  to  be 
innocent  holder,  p.  177. 

To  same  effect  in  Jordan  v.  Grover.  99  CaL  196,  as  to  note  fraudu- 
lently procured;  Kenny  v.  Walker,  29  Oreg.  45,  discussing  right  of 
cross-examination  as  to  nature  of  consideration;  Shain  v.  Goodwin,  46 
Fed.  Rep.  567,  sustaining  judgment  for  defendant  where  evidence  un- 
certain as  to  bona  fides. 

83   Cal.   185-187.     EATON  ▼.  RICHSRL 

''Sale''  does  not  necessarily  imply  conveyance  or  passing  of  title,  p. 
186. 

To  same  effect  in  Pettinger  v.  Fast,  87  Cal.  463,  but  holding  trans- 
action to  be  sale  and  not  agreement  to  sell;  Shainwald  v.  Cady,  92  Cal. 
85,  ruling  similarly  imder  facts.  Note  citations:  Pratt  v.  Burhans,  22 
Am.  St.  Rep.  705,  on  sales. 

83  Cal.   187-194.     CARTER  v.  BACIGALUPL 

Local  Mining  Laws  govern  as  to  recording  and  posting  of  notice  of 
location,  p.  188. 
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To  same  effect  in  Howetli  ▼.  SuUenger,  113  Gal.  550,  as  to  manner  of 
marking  location;  Gounty  y.  Lee,  129  Gal.  362,  on  point  that  notice  need 
not  be  recorded  in  absence  of  state  or  local  laws;  Allen  v.  Dunlap,  24 
Oreg.  238,  but  holding  description  in  notice  governed  by  federal  statute, 
and  sustaining  same;  and  see  Doe  v.  Waterloo  etc.  Co.,  70  Fed.  Rep. 
458,  holding  method  of  location  invalid  under  federal  act. 

What  is  Sufficient  Deacxiption  of  mining  claim  stated,  pp.  190-193. 

Approved  in  lindsley  v.  Union  Silver  Star  Min.  Co.,  115  Fed.  48, 
following  rule. 

Notices  of  Location  are  to  be  liberally  construed,  p.   193. 

Cited  in  McGann  ▼.  McMillan,  129  Gal.  354,  as  to  boundaries  of 
claim;  Talmadge  v.  St.  John,  129  Gal.  435,  sustaining  notice  in  several 
particulars;  Oregon  King  Min.  Go.  v.  Brown,  119  Fed.  57,  under  Oregon 
Statutes  of  October  14,  1898,  providing  for  recording  of  notices  of  min- 
ing locations,  record  need  not  be  literal  copy  of  notice  posted  on 
clainL 

83  Gal.  194-197.    STANTON  ▼.  FRENCH;  S.  a  91  Gal.  274,  276. 

Exemption. — ^Right  to  is  waived  by  failure  to  claim  within  reasonable 
time  after  seizure  on  execution,  p.  197. 

Distiiiguished  in  McMichael  v.  Grady,  34  Fla.  228,  holding  no  waiver 
until  attempt  to  sell  on  execution.  Note  citations:  Harrington  ▼• 
Smith,  20  Am.  St.  Rep.  277,  and  In  re  McManus,  22  Id.  253,  on  gen- 
eral subject. 

83  Gal.  203-214.     DOE  ▼.  SANGER. 

Mining  Locations. — ^End  Lines  need  not  be  absolutely  parallel,  p. 
208. 

To  same  effect  in  Tyler  etc  Go.  v.  Sweeney,  54  Fed.  Rep.  292,  293 
(cited  in  Fitzgerald  v.  Gark,  17  Mont.  120,  52  Am.  St.  Rap.  676),  dis- 
cussing right  to  follow  dip  across  side  lines. 

83  Gal.  215-216.    BURGESS  v.  FAIRBANKS;  17  Am.  St.  Rep.  230. 

Vendor's  Lien  is  not  lost  by  taking  non-negotiable  due  bill  from  an- 
other as  security,  p.  216. 

See  note  to  Avery  v.  Clark,  22  Am.  St.  Rep.  279;  Maroney  v.  Boyle, 
38  Id.  825,  on  loss  of  lien;  Frame  v.  Sliter,  54  Id.  787,  on  lien,  citing  note 
to  main  case. 

Promissory  Note  does  not  include  acknowledgment  of  debt  to  another, 
payable   on  termination  of  pending  suit,  p.   216. 

See  note  to  Gay  v.  Rooke,  21  Am.  St.  Rep.  436,  on  general  subject. 
Agency. — ^Parol   Evidence   is   admissible    to    show    how   instrument. 
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signed  by  agent  was  received  and  who  was  intended  to  be  bound,  p. 
216. 

To  same  effect  in  Southern  Padflo  Co.  t.  Dredge  Co.,  118  CaL  87S, 
holding  principal  bound  under  facts. 

83  Cal.  217-219.    RILEY  T.  SIMPSON. 

Landlord  is  Liable  to  stranger  for  damages  from  nuisance  to  which 

former  contributed,  p.  219. 

To  same  effect  in  Willcox  ▼.  Hines,  100  Tenn.  563,  66  Am.  St.  Rep. 
778  (and  note,  787),  holding  landlord  liable  under  facts  stated.  Note 
citations:  Timlin  v.  Oil  Co.,  22  Am.  St.  Rep.  853,  on  general  subject 

83  CaL  219-222.     BIGGINS  ▼.  RAGSDALE. 

Denial  of  Nonsuit  improperly  is  cured  by  defendant's  supplying  nec- 
essary evidence,  p.  221. 

To  same  effect  in  Elmore  v.  Elmore,  114  Cal.  620,  but  holding  error 
in  denying  nonsuit  for  variance  not  waived  by  defendant's  introduction 
of  evidence. 

Nonsuit  should  be  denied  when  plaintiff's  testimony  tends  to  prove 
his  case,  p.  221. 

Cited  in  Goldstone  v.  Insurance  Co.,  123  Cal.  627,  noted  under  De  Bo 
V.  Cordes,  4  Cal.  11& 

83  Cal.  222-225.     CARTER  ▼.  GREEN  MOUNTAIN  ETC.  CO. 

Notice  of  Laborer's  Claim  under  section  1206,  Code  of  Civil  Procedure, 
may  be  served  on  attorney  for  plaintiff,  p.  224. 

To  same  effect  in  Taylor  v.  Hill,  115  Cal.  149,  sustaining  service  on 
attorney  for  guardian  ad  litem  of  infant  defendant;  Alesumder  v. 
Archer,  21  Nev.  32. 

83  Cal.  225-233.     McGUIRE  v.  DREW. 

Vacation  of  Judgment  rendered  in  attorney's  absence  will  not  be 
made  unless  result  of  trial  should  have  been  different,  p.  230. 

To  same  effect  in  Brooks  v.  Johnson,  122  Cal.  572,  sustaining  denial 
of  motion  to  vacate.  Cited  in  Zimmerer  v.  Bank,  59  Neb.  664,  as  to  def- 
initions of  "accident"  and  "surprise"  and  holding  new  trial  properly 
denied. 

Appeal. — ^''Order"  does  not  include  ruling  made  during  progress  of 
trial,  on  admissibility  of  evidence,  p.  232. 

To  same  effect  in  Wells  v.  Torrance,  119  Cal.  440,  discussing  appeal- 
ability of  order  in  supplementary  proceedings. 
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83  Gal.  234-238.     INGRAM  T.  SMITH. 

A88i£nee  for  Benefit  of  Creditors  may  sue  to  cancel  note  fraudulently 
given  by  debtor  to  a  creditor,  p.  237. 

Distinguished  in  Francisco  y.  Aguirre,  94  Cal.  186  (but  see  p.  188), 
denying  his  power  to  sue  to  recover  property  conveyed  in  fraud  of 
creditors. 

83  Cal.  239-24a     McMULLIN  ▼.  LEITCH. 

Toll  Road  Corporation  and  stockholders  have  no  interest  in  highway 
after  expiration  of  franchise,  p.  240. 

To  same  effect  in  People  v.  Auburn  etc.  Co.,  122  Cal.  340,  holding  rate 
determinable  by  supervisors  in  case  of  extension  under  code  provisions; 
Virginia  etc.  Co.  v.  People,  22  Colo.  435,  discussing  effect  of  such  expi- 
ration and  decreeing  dissolution  under  facts;  State  v.  Road  Co.,  138 
Mo.  345,  construing  local  statutes,  and  denying  right  to  collect  tolls 
after  expiration  of  franchise.  Distinguished  in  Sears  v.  Tuolumne 
Co.,  132  Cal.  170,  noted  under  People  v.  Davidson,  79  Cal.  166. 

83  Gal.  240-246.     MULLER  T.  SOUTHERN  PACIFIC  ETC.  CO. 

Eminent  Domain. — Owner  of  lot  abutting  on  street  may  recover 
damages  thereto  by  reason  of  part  of  street  taken  for  railroad,  p.  243. 

Distinguished  in  Montgomery  v.  Railway  Co.,  104  Cal.  196,  43  Am. 
St.  Rep.  97,  denying  right  to  bring  ejectment  when  street  taken  by  mu- 
nicipal permission.. 

Value. — ^Evidence  is  admissible  of  bona  fide  offers  for  property  con- 
demned, p.  243. 

Distinguished  and  criticised  in  Santa  Ana  v.  Harlin,  99  Cal.  544,  545, 
holding  such  evidence  inadmissible  imless  confined  to  period  near  suit. 
Denied  in  Sharp  v.  United  States,  191  U.  S.  350,  holding  contra. 

Eminent  Domain. — Damages  caused  by  railroad  condemnation  can- 
not be  offset  by  benefits  to  remainder  of  property,  p.  245. 

To  same  effect  in  San  Bernardino  etc.  Co.  v.  Haven,  94  Cal.  492,  hold- 
ing certain  evidence  as  to  such  benefit  inadmissible;  Lewis  v.  Seattle, 
5  Wash.  750,  but  holding  provision  as  to  exclusion  of  benefits  not  to 
apply  to  municipal  condemnation;  Enoch  v.  Railway  Co.,  6  Wash.  401, 
as  to  railroad  condemnation,  construing  local  statutes.  Note  citations: 
Currie  v.  Railroad  Co.,  19  Am.  St.  Rep.  459,  460,  on  general  subject.  Dis- 
tinguished in  Abbott  v.  Railroad  Co.,  109  Cal.  286,  discussing  admis- 
sibility of  certain  evidence  as  to  value. 

83  Cal.  246-264.    FARNUM  ▼.  PHOENIX  INS.  CO.;  17  Am.  St  Rep.  238 
InBiiiaiice. — Condition  that  policy  should  not  take  effect  before  pre- 
Notes  Gal.  Rop.— 247. 
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minm  paid  is  waived  by  its  delivery  to  insurer  on  express  or  implied 
credit,  p.  252. 

To  same  effect  in  Griffith  v.  Ins.  Co.,  101  Cal.  636,  640,  40  Am-  St. 
Hep.  99,  102,  further  holding  policy  not  forfeited  by  nonpayment  at  ma- 
turity of  note  taken  for  premium;  Berliner  v.  Insurance  Co.,  121  CaL 
453,  applying  principal  to  life  insurance  policy.  Cited  in  Breedlove  v. 
>iorwich  etc.  Soc.,  124  Cal.  169..  noted  under  Kruger  v.  Insurance  Co., 
72  Cal.  96;  Thum  v.  Wostenholme,  21  Utah,  460,  holding  acceptance  of 
note  a  sufficient  waiver  of  prepayment;  Wytheville  etc.  Co.  ▼.  Tirger, 
90  Va.  280,  citing  main  case;  also  at  p.  283,  on  point  that  company  may 
be  estopped  from  denying  agent's  power  to  waive  conditions.  Note 
citations:  See  notes  cited  under  Wheaton  y.  Insurance  Co.,  76  OaL 
415,  on  various  topics  in  this  case. 

Deliyery  of  Policy  containing  recital  of  payment  of  premium  binds 
insurer  in  absence  of  fraud,  p.  255. 

Cited  in  Kendrick  v.  Life  Ins.  Co.,  124  N.  C.  818,  70  Am.  St.  Bep.  594 
(and  note,  597),  but  stating  rule  where  recital  is  mere  rebuttal  le- 
ceipt. 

Notice  of  Cancellation  of  Policy  for  nonpayment  of  premium  most 
be  proved  to  have  been  given,  p.  256. 

To  same  effect  in  American  etc.  Co.  v.  Brooks,  88  Md.  35,  holding 
mailing  of  notice  not  shown;  German  etc.  Co.  v.  Rounds,  35  Neb.  760, 
on  point  that  policy  remains  in  force  unless  return  premium  tendered; 
and  see,  on  same  point,  Wilson  v.  Assurance  Co.,  51  S.  Car.  548. 

Insurance. — Local  Agent  is  presumed  to  have  powers  coextensive  with 
business  entrusted  to  his  care,  p.  257. 

To  same  effect  in  Phenix  etc.  Co.  v.  Stocks,  149  III.  336,  as  to  power 
to  receive  notice  of  demand  for  arbitration;  but  see  Reed  v.  Insurance 
Co.,  17  R.  I.  788,  holding  notice  to  agent  nugatory.  Distinguished  in 
Westerfeld  v.  New  York  etc.  Co.,  129  Cal.  78,  holding  company  not 
bound  by  agent's  delivery  of  policy  before  premium  is  paid. 

Power  of  Agent  is  question  of  fact,  p.  261. 

To  same  effect  in  Bergtholdt  v.  Porter,  114  Cal.  688,  extending  rule 
to  existence  of  agency;  Ruthven  Bros.  v.  Insurance  Co.,  102  Iowa,  558, 
559,  as  to  power  of  insurance  general  manager  to  waive  proof  of 
loss. 

Parol  Waiver  of  condition  in  policy  is  valid,  irrespective  of  stipula- 
tion to  contrary,  p.  261. 

To  same  effect  in  Bumham  v.  Insurance  Co.,  63  Mo.  App.  88,  as  ap- 
proving 39  Minn.  129.  Cited  in  Northern  etc  Co.  v.  Grand  View  etc 
Assn.,  101  Fed.  80,  81,  as  to  conditions  concerning  concurrent  ittsa^ 
ance. 

Insurance. — Submission  to  Arbitration  is  not  permitted  nnlea  parties 
have  failed  to  agree,  p.  262. 


3039  Notes  on  California  Reports.  83  Gal.  270-296 

To  same  effect  in  Hickerson  y.  Insurance  Co.,  96  Temi.  197,  citing 
main  case  also,  p.  200,  on  point  that  submission  by  insurer  is  waiver 
of  other  objections  to  liability;  and  see,  on  last  point,  Vangindertae- 
len  y.  Insurance  Co.,  82  Wis.  119,  33  Am.  St.  Rep.  31  (and  note,  32), 
applying  rule  to  waiver  of  defects  in  form  of  proofs  of  loss;  Kahn  y. 
Insurance  Co.,  4  Wyo.  450,  62  Am.  St.  Rep.  69,  citing  main  case,  also, 
on  other  points  relating  to  agent's  power  of  waiver,  at  pp.  465,  462, 
463,  467,  62  Am.  St.  Rep.  64-74. 

83  Cal.  270-274.    MOORE  y.  HOPEIKS;  17  Am.  St.  Rep.  248. 

Abatement. — ^Another  Action  Pending  cannot  be  urged  when  judg- 
ment of  diBmissal  of  such  action  filed  pending  trial  of  second,  p. 
271. 

To  same  effect  in  California  etc.  Society  y.  Harris,  111  Cal.  137,  ap- 
plying rule  to  filing  of  articles  of  incorporation  under  section  299 
Civil  Code,  before  failure  pleaded  in  abatement;  Evans  v.  Johnston,  115 
Cal.  183,  but  ruling  aliter  where  no  judgment  entered  on  dismissal. 
Cited  in  Balfour  etc.  Co.  v.  Wood  worth,  124  CaL  174,  as  to  similar  dis- 
missal; Cook  y.  Ceas,  143  Cal.  235,  noted  under  Dyer  y.  Scalamini,  69 
CbL  637. 

Recitals  in  Certificate  of  Acknowledgment  may  be  contradicted  by 
any  evidence,  direct  or  indirect,  p.  272. 

See  note  to  Le  Mesnager  v.  Hamilton,  40  Am.  St.  Rep.  88,  and  Ameri- 
can etc.  Co.  y.  Thornton,  64  Id.  154,  on  general  subject. 

General  Citation.— Heaton  v.  Norton  Co.  State  Bank,  69  E!ans.  288. 

83  Cal.  274-279.     CARTER  y.  McQUADE. 

Wife's  Separate  Property  includes  that  deeded  her  by  husband 
whether  his  or  community,  p.  278. 

To  same  effect  in  Ions  v.  Harbison,  112  CaL  266,  and  Tillaux  y. 
Tillaux,  116  Cal.  671,  672,  cited  under  Burkett  v.  Burkett,  78  Cal. 
810;  Hamilton  v.  Hubbard,  134  CaL  606,  and  Alferitz  v.  Arrivillaga, 
143  CaL  649,  noted  under  Burkett  v.  Burkett,  78  CaL   310. 

83  CaL  290-296.    WASHINGTON  y.  BLACK. 

Settlement  of  Probate  Account  is  conclusive  except  as  to  those  under 
disabiUty,  p.  294. 

To  same  effect  in  Estate  of  Fernandez,  119  Cal.  682,  as  to  payment  of 
claims  without  order.  Note  citations:  Price  y.  Springfield  etc.  Assn., 
20  Am.  St.  Rep.  601,  on  probate  courts. 

Probate  Claims. — Entire  estate  assets  are  applicable  to  pay  its  debts, 
p.  295. 

Cited  in  Price  y.  Ward,  25  Nev.  220  (dissenting  opinion),  discussing 
administrator's  right  to  sue  for  waste. 
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83  Cal.  296  302.     ANTHONT  ▼.   JILLSON. 

Mining  Locationa. — ^Boundaries  must  be  marked  upon  the  gxDund,  pu 
298. 
Ovemiled  as  dictum  in  Kern  Oil  Co.  y.  Crawford,  143  CaL  305. 

Mining  Claim. — ^Findings  in  action  on  adverse  claim  of  full  oompUanoe 
with  laws  is  conclusion  of  law  and  insufficient,  p.  299. 

To  same  effect  in  McCowan  ▼.  Maclay,  16  Mont.  239,  as  to  similar 
statement  in  affidavit  of  location,  citing  main  case,  also,  (p.  235),  as 
to  character  of  said  action. 

Action  on  Adverse  Claim. — ^Pleadings  of  parties  must  show  fully  their 
respective  rights  to  patent  for  property,  p.  299. 

Approved  in  Cronin  v.  Bear  Creek  etc.  M.  Co.,  3  Idaho,  617,  com- 
plaint under  Revised  Statutes  of  the  United  States,  section  2326,  to 
contest  application  for  mining  patent  must  show  that  plaintiff  filed  ad- 
verse possession  within  period  prescribed  therein  and  brought  action 
within  time  allowed  by  section  2326.  Distinguished  in  Donahue  v. 
Johnson,  9  Wash.  192,  holding  such  allegations  necessary  only  in  such 
action. 

Mining  Patent  is  obtainable  by  continued  adverse  possession,  under 
section  2332,  Revised  Statutes,  without  previous  location,  p.  301. 

To  same  effect  in  Altoona  etc.  Co.  v.  Integral  etc.  Co.,  114  Cal.  105, 
also  (p.  101),  overruling  m^iin  case  as  to  nature  of  action  to  quiet  title 
to  mining  claim.  Approved  in  Lavagnino  v.  Uhlig,  26  Utah,  25,  under 
2  Compiled  Laws,  section  2997,  subdivision  2,  mining  claims  are  real 
property  and  pass  by  deed. 

Mining  Claim. — ^Alien  cannot  obtain  patent  for  as  against  qualified 
adverse  claimant,  p.  302. 

To  same  effect  in  Bogan  v.  Mortgage  Co.,  63  Fed.  Rep.  197,  but  hold- 
ing objection  not  sustainable  by  government  after  its  waiver  of  such 
disability. 

83  Cal.  303-319.    IN  R£  LUCE. 

Disbarment  of  Attorney  will  be  refused  for  misconduct  by  partner 
in  which  he  did  not  participate,  p.  306. 

See  note  to  In  re  Philbrook,  45  Am.  St.  Rep.  78,  on  disbarment 

Fraudulent  Conveyance. — ^Preference  of  creditor  is  valid  if  in  good 
faith,  p.  309. 

To  same  effect  in  Matter  of  Muller,  118  CaL  436,  sustaining  transfer 
of  st/>ck  as  preference. 

83  Cal.  319-321.    BUNNSL  t.  STOCKTON. 

Statement  on  New  Trial  cannot  be  considered  on  motion  or  appeal 
when  not  settled  in  due  time,  p.  320. 
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To  same  effect  in  Stonesifer  v.  Annstrong,  86  Cal.  595,  further  hold* 
ing  excusable  neglect  not  determinable  under  mandamus  to  compel 
settlement;  Visher  y.  Smith,  92  CaL  63,  holding  settlement  properly 
denied  when  presentation  made  too  late;  Henry  v.  Merguire,  106  Cal. 
147,  reversing  order  granting  new  trial  based  on  such  statement;  and 
see  concurring  opinion  in  Banta  v.  Siller,  121  Cal.  419,  discussing  Stone- 
sifer V.  Kilbum,  94  Cal.  83;  Wheeler  y.  Karnes,  125  Cal.  53,  noted  imder 
Higgins  y.  Afahoney,  50  Cal.  445.  Distinguished  under  local  statutes  in 
Johnson  y.  Railroad  Co.,  1  N.  Dak.  357,  allowing  settlement  after  expi- 
ration of  statutory  time. 

Extension  of  Time  is  yoid  if  beyond  the  thirty  days  allowed  by  the 
statute,  p.  320. 

Cited  in  Cameron  y.  Areata  etc.  Co.,  129  Cal.  282,  noted  under  Bryan 
T.  Maume,  28  Cal.  238;  Freese  y.  Freese,  134  CaL  49,  as  to  extension 
for  preparation  of  new  trial  statement. 

88  CaL  322-333.    IN  RE  STEVENS;   17  Am.  St.  Rep.  262. 

Amount  of  Family  Allowance  should  not  be  confined  to  widow's 
mere  support,  p.  325. 

To  same  effect  in  In  re  Lux,  100  CaL  605  (cited  in  S.  C.  114  CaL 
82),  holding  fixing  of  such  amount  to  be  in  discretion  of  court. 

Order  of  Family  Allowance  is  final  unless  appealed  from,  p.  326. 

Cited  in  In  re  Kingsley,  93  Cal.  577.  but  declining  to  criticise  case  on 
account  of  facts  shown;  Estate  of  Nolan,  145  Cal.  561,  562,  where  fam- 
ily allowance  made  to  one  claiming  as  widow,  who  was  also  adminis- 
tratrix, and  order  not  appealed  from,  order  cannot  be  attacked  on  set- 
tlement of  administratrix's  accounts  though  decree  of  partial  distribu- 
tion determined  she  was  not  widow. 

Pretermitted  Child. — Will  alone  must  be  looked  to  to  discoyer  testa- 
tor's intent  in  omission,  p.  328. 

To  same  effect  in  Rhoton  y.  Bleyin,  99  Cal.  648,  holding  intention 
sufiiciently  shown  thereby;  In  re  Salmon,  107  Cal.  616,  617,  48  Am. 
St.  Rep.  165,  166,  rejecting  extrinsic  parol  eyidence  therefor  and  further 
holding  such  intent  not  shown  by  will;  Estate  of  Ross,  140  Cal.  291, 
holding  claimant  entitled  to  share  as  such  child;  Estate  of  Smith,  145 
CaL  123,  fact  that  testatrix  was  soon  to  giye  birth  to  child  when  will 
made  is  not  sufficient  proof  of  obyious  intention  that  legacy  of  annuity 
given  to  mother  should  not  contribute  to  legal  inheritance  of  post  testa- 
mentary child;  Bower  y.  Bower,  5  Wash.  228,  rejecting  similar  parol 
eyidence  under  local  statute;  Boman  y.  Boman,  49  Fed.  Rep.  332,  con- 
struing will  and  holding  children  pretermitted  thereunder.  Note  cita- 
tions: Estate  of  Jacobs,  23  Am.  St.  Rep.  232,  on  disinheritance;  Worley 
y.  Taylor,  28  Id.  778;  Estate  of  Stebbins,  34  Id.  350,  on  pretermitted 
hein. 
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Adoption  is  not  part  of  judicial  power,  p.  332. 

To  same  effect  in  In  re  Johnson,  98  Oal.  538,  547,  holding  proceed- 
ing essentially  one  of  contract;  In  re  Williams,  102  Cal.  78;  41  Am.  St 
Rep.  167,  holding  extrinsic  parol  eyidence  admissible  to  show  existence 
of  jurisdictional  facts.  Note  citations:  Van  Matre  v.  Sankey,  39  Ara. 
St.  Rep.  211,  on  adoption. 

Statute  Relating  to  Adoption  is  constitutional  although  power 
grantea  to  judge  and  not  to  court,  and  matter  is  entirely  statutory,  p. 
332. 

To  same  effect  in  Ex  parte  Clark,  87  Cal.  641,  but  holding  such  stat- 
utes strictly  construed;  Webb  v.  Jackson,  6  Colo.  App.  214,  on  point 
that  statute  must  be  looked  to  in  determining  rights  thereunder;  In  re 
Renton's  Estate,  10  Wash.  542,  further  holding  strict  compliance  neces- 
sary. 

83  Cal.  333-344.    FOX  r.  HARVESXES  ETC.  WORK& 

Warranty  is  Implied  that  article  to  be  manufactured  for  particular 
purpose  is  fit  therefor,  p.  343. 

To  same  effect  in  dissenting  opinion  in  McGray  etc.  Co.  v.  Woods,  99 
Mich.  279;  41  Am.  St.  Rep.  606,  main  opinion  holding  warranty  not 
implied  under  facts,  and  rejecting  evidence  of  parol  warranty.  Note 
citations:  Morse  y.  Moore,  23  Am.  St.  Rep.  794,  on  general  sub- 
ject. 

Breach  of  Warranty. — ^Evidence  is  inadmissible  that  other  machines 
of  same  pattern  did  good  work,  p.  343. 

To  same  effect  in  Stockton  etc.  Works  y.  Glens  etc.  Co.,  121  Cal.  180, 
181,  rejecting  certain  like  eyidence  in  action  on  policy  coyering  ma- 
chines. 

83  Cal.  344-361.     SMITH  y.   BISCAILUZ. 

Guardianship. — Notice  to  parent  who  is  also  petitioner  is  unnecessary, 
p.  353. 

Cited  in  Asher  y.  Yorba,  125  Cal.  516,  and  In  re  Chin  Mee  Ho,  140 
Cal.  267,  as  to  similar  proceeding. 

Guardian's  Bond  on  Sale  is  filed  when  deliyered  to  judge  and  ap- 
proyed,  p.  358. 

To  same  effect  in  In  re  Dewar's  Estate,  10  Mont.  437,  holding  filing 
complete  without  indorsement  of  filing  mark;  Edwards  y.  Grand,  121 
Cal.  256,  on  point  that  indorsement  of  time  is  not  essential  part  of 
filing. 

Decree  Confirming  Probate  Sale  is  not  attackable  collaterally  for  ir- 
regularities thereon,  p.  359. 
To  same  effect  in  Zilmer  v.  Gerichten,  111   Cal.  77,  as  to  defective  pub- 
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lication  of  notice  of  sale.     Note   citations:    Price  v.  Springfield  etc. 
Assn.,  20  Am.  St.  Rep.  601,  on  probate  courts. 

83  CaL  361-367.    McALLISTER  ▼.  HAMLIN. 

Court  SeporteiB. — ^Demand  need  not  be  presented  for  allowance,  p. 
366. 

Cited  in  Stevens  v.  Truman,  127  Cal.  158,  169,  161,  162,  noted  under 
Ex  parte  Reis,  64  Cal.  233,  also  holding  act  of  1880,  on  subject,  to  be 
constitutional. 

Statutes. — ^Repeal  by  implication  is  not  favored,  p.  366. 

Cited  in  Santa  Cruz  etc.  Co.  v.  Lyons,  133  CaL  116,  as  to  amendments 
of  section  1191,  Code  of  Civil  Procedure. 

83  Cal.  368-373.     BEWICK  ▼.  MUIR.  S.  C.  83  Cal.  373. 

Summons. — Statutory  Requirements  as  to  are  to  be  literally  con- 
strued, p.  370. 

To  same  effect,  sustaining  summons,  in  Clark  v.  Palmer,  90  Cal.  506, 
as  to  notice  of  application  for  relief;  and  on  same  point  Schuttler  v. 
King,  12  Mont.  156,  158  (but  see  dissenting  opinion,  161),  and  Higley 
V.  Pollock,  21  Nev.  207;  People  v.  Dodge,  104  Cal.  491;  and  De  Coi-vet 
V.  Dolan,  7  Wash.  368,  as  to  statement  of  cause  of  action;  Ryan  v. 
Holliday,  110  Cal.  338,  as  to  statement  of  capacity  in  which  defendant 
sued. 

Fraudulent  Conveyance. — ^Want  of  Consideration  is  insufficient  per 
se  to  make  mortgage  fraudulent,  p.  371. 

See  note  to  Fullington  ▼.  Northwestern  etc  Assn.,  31  Am.  St.  Rep. 
666,  on  general  subject. 

Mechanics'  Liens. — "Mining  Claim"  embraces  all  mines,  whether  pat- 
ented or  not,  p.  372. 

Overruled  as  dictum  in  Morse  v.  De  Ardo,  107  Cal.  625,  626,  holding 
term  not  to  include  mine  on  land  held  imder  agricultural  patent. 

Mechanic's  Lien  is  assertable  only  where  materials  furnished  are 
actually  used,  p.  372. 

Cited  in  Stimson  Co.  v.  Los  Angeles  etc.  Co.,  141  Cal.  32,  noted  under 
Houghton  V.  Blake,  5  Cal.  240,  and  Bennett  v.  Beadle,  142  CaL  242, 
noted  under  Silvester  v.  Coe  etc.  Co.,  80  Cal.  510. 

General  Citation. — Graham  v.  Townsend,  62  Neb.  366. 

83  Cal.  374-379.    PEOPLE  v.  CLINE. 

Criminal  Appeal  does  not  lie  from  order  denying  motion  in  arrest  of 
judgment,  p.  376. 

To  same  effect  in  State  v.  Kingsly,  10  Mont.  643,  construing  local 
statutes. 
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AppeaL — ^Error  must  affinnatively  appear,  p.  376. 
To  same  effect  in  People  y.  Johnson,  88  Cal.  175,  and  People  y.  Barton, 
88  Cal.  178,  cited  under  People  y.  Huff,  72  Cal.  117. 

Larceny. — ^Possession  of  goods  recently  stolen  is  insufficient  for  eon* 
yiction,  p.  379. 
See  note  to  Clark  ▼.  State,  19  Am.  St.  Rep.  826,  on  general  subjeot 

General  Citation. — State  y.  Daugherty,  63  Kan.  479. 

83  CaL  380-383.    PEOPLE  T.  B0LIN6. 

Homicide. — ^Erroneous  Instruction  as  to  malice  is  not  prejudicial  to 
defendant  when  conyicted  of  manslaughter,  p.  381. 

To  same  effect  in  People  y.  Gordon,  88  CaL  425,  discussing  instrae- 
tion  on  intent  to  commit  murder. 

Homicide. — ^Uitigation  or  Justification  need  not  be  proyed  by  defend- 
ant by  preponderance  of  eyidence,  p.  382. 

See  note  to  Gibson  y.  State,  18  Am.  St.  Rep.  102,  on  general  subject 


CaL  384  387.    QUAN  WO  CHUNG  ▼.  LAUMEISTER;   17  Am.  St 
Rep.  261. 

Restitution  on  Appeal  will  not  be  denied  because  of  claims  of  thiid 
persons  entering  during  dispossession,  p.  386. 

See  note  to  Haebler  ▼.  Myers,  28  Am.  St.  Rep.  694,  on  effect  of  rs- 
yersal. 

83  CaL  388-392.    EX  PARTE  ROSENHEIM. 

Sentence. — Imprisonment  for  nonpayment  of  fine  imposed  cannot  be 
added  when  sentence  already  imposes  it,  p.  389. 

To  same  effect  in  People  y.  Hamberg,  84  CaL  476,  and  Lowrey  y. 
Hogue,  85  CaL  602,  modifying  sentence  by  striking  out  such  provision; 
Ex  parte  Casey,  86  CaL  37,  38,  but  ruling  alitor  when  only  fine  origin- 
ally imposed;  Ex  parte  Green,  94  CaL  391,  but  sustaining  like  sentence 
imposed  under  municipal  ordinance  (but  see  dissenting  opinion,  392); 
People  y.  Brown,  113  CaL  36,  holding  such  excess  yoid,  but  sustaining 
execution  issued  for  fine  although  this  was  coupled  with  imprisonment; 
Roberts  y.  Howells,  22  Utah,  394,  noted  under  Ex  parte  Neustadt,  82 
CaL  273;  Fisher  y.  McDaniell,  9  Wyo.  477.  Distinguished  in  In  re 
Sanborn,  52  Fed.  Rep.  584,  holding  rule  inapplicable  to  sentence  under 
federal  statutes;  and  In  re  McDonald,  4  Wyo.  160,  under  local  statutes. 

Sentence  to  imprisonment  and  also  to  pay  fine  or  suffer  further 
imprisonment  for  nonpayment  of  fine  is  yoid  as  to  latter  part,  p.  392. 

Approyed  in  Grannie  y.  Superior  Court,  146  CaL  256,  where  diyoppe 
decree  rendered  without  interlocutory  decree  it  is  yoid  in  so  far  only 
as  it  is  final  and  may  be  modified  as  to  part  awarding  diyoroe  without 
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affecting  part  determining  right  to  divorce;  Claudius  y.  Melvin,  140 
Cal.  260,  applying  rule  to  final  decree  of  divorce  entered  without  inter- 
locutory decree.  , 

83  Cal.  393-414.    PEOPLE  ▼.  CENTRAL  PACIFIC  ETC.  CO. 

Tax  Complaint  held  insufficient  as  not  stating  cause  of  action,  p.  396. 

Cited  in  People  v.  Railroad  Co.,  105  Cal.  588,  589,  discussing  consti- 
tutionality  of  sections  3668-3670,  Political  Code;  and  see  S.  C.  162  U. 
S.,  where  main  case  cited  in  dissenting  opinion,  p.  138;  O^eil  v.  Tyler, 
3  N.  Dak.  66,  discussing  answer  under  local  statutes.  Distinguished  in 
Reclamation  Dist.  y.  McCullah,  124  Cal.  177,  sustaining  complaint  and 
constitutionality  of  section  349V2>  Political  Code.  Cited  in  County  y. 
County,  124  Cal.  502,  as  overruled  on  constitutionality  of  sections  3664- 
3669,   Political    Code. 

Complaint  in  action  against  corporation  must  aver  corporate  exist- 
ence, p.  398. 

To  same  effect  in  Miller  v.  Pine  Mining  Co.,  2  Idtdio,  1207,  3  Idaho 
405,  35  Am.  St.  Rep.  290  (and  note,  291) ;  State  v.  Railway  Co.,  4  S. 
Dak.  263;  46  Am.  St.  Rep.  784,  notwithstanding  local  statute  'making 
proof  of  corporate  existence  unnecessary.  Distinguished  in  Los  Angeles 
Ry.  Co.  V.  Davis,  146  Cal.  183,  in  action  hy  corporation's  failure  to  aver 
corporate  existence  is  not  available  on  demurrer. 

Special  Act  does  not  change  its  character  because  embodied  in  gen- 
eral law,  p.  405. 

To  same  effect  in  Edmonds  v.  Herbrandson,  2  N.  Dak.  274,  279,  hold- 
ing act  special,  and  Groves  v.  County  Court,  42  W.  Va.  596,  ruling 
similarly.  Note  citations:  State  v.  Sheriff,  31  Am.  St.  Rep.  653,  on 
statutes. 

Taxation  of  Sailroad  Companies  is  given  to  board  of  equalization 
when  operated  in  more  than  one  county,  p.  406. 

To  same  effect  in  Mercantile  Trust  Co.  v.  Railroad  Co.,  80  Fed.  Rep. 
34,  discussing  sharing  of  expenses  by  railroads. 

83  Cal.  415-418.    IN  RE  COOK. 

Judgment  for  divorce  is  operative  without  entry  by  clerk,  when 
minute  order  for  judgment  is  entered,  p.  416. 

Cited  in  In  re  Clarke,  125  Cal.  395,  as  to  adjudication  of  insolvency; 
Estate  of  Wood,  137  Cal.  133,  noted  under  In  re  Newman,  75  Cal.  221; 
Cook  V.  Ceas,  143  Cal.  235,  applying  rule  to  order  settling  guardian's 
account. 

Judgment  Nunc  Pro  Tunc  is  Conclusive  as  to  all  matters  of  evidence 
necessary  to  its  validity,  p.  418. 
To  same  effect  in  Crim  v.  Kessing,  89  Cal.  490;  23  Am.  St.  Rep.  498, 


83  Cal.  420-444  Notes  on  California  Reports.  3046 

on  point  that  amendment  of  conclusions  of  law  will  be  presumed  made 
on  due  notice;  Young  v.  Young,  165  Mo.  632,  633,  noted  under  In  re 
Cook,  77  Cal.  220.  Rush  v.  Rush,  97  Tenn.  282,  sustaining  power  to 
enter  such  judgment  in  divorce  suit. 

83  Cal.  420-422.    GOLDTREE  y.  THOMPSON. 

Probate  Appeal  cannot  be  taken  by  trustees  under  will  from  order 
allowing  fees  to  attorney  and  guardian  ad  litem,  p.  422. 

To  same  effect  in  Jones  v.  Lamont,  118  Cal.  503;  62  Am.  St.  Rep.  255, 
on  point  that  public  administrator  cannot  appeal  from  decree  of  dis- 
tribution; McCabe  v.  Healy,  138  Cal.  90,  noted  imder  Estate  of  Wright, 
49  Cal.  550;  Schlegel  v.  Sisson,  8  S.  Dak.  478,  ruling  similarly  as  to 
such  appeal  by  executor  when  protected  by  terms  of  decree;  In  re 
Dewar's  Estate,  10  Mont.  425,  as  to  like  appeal  by  administrator  having 
no  interest  in  estate. 

83  Cal.  423-428.    IN  R£  BILLIARD. 

Executor  is  Chargeable  with  legal  interest  with  annual  rests  for  nae 

of  estate  funds,  p.  426. 

To  same  effect  in  Miller  v.  Lux,  100  Cal.  615,  as  to  excess  of  family 
interest  paid  to  coexecutrix  without  order;  Estate  of  Cousins,  111  Cal. 
445,  but  disallowing  greater  rate  imless  such  greater  rate  shown  to 
have  been  earned;  Bemmerly  v.  Woodwrrd,  124  Cal.  573,  sustaining 
charge  of  compound  interest  under  facts  stated;  Estate  of  Hamilton, 
139  Cal.  672,  noted  under  Estate  of  Stott,  52  Oal.  403. 

83  Cal.  428-432.    ORD  y.  BARTLETT. 

Foreclosure  of  Mortgage  cannot  include  litigation  of  adverse  title, 
p.  430. 

To  same  effect  in  Cody  v.  Bean,  93  Cal.  579,  580,  following  main  case 
in  modifying  judgment  on  appeal  so  as  to  exclude  determination  of 
such  title;  Hoppe  v.  Fountain,  104  CaJ.  102.  dismissing  complaint  in 
intervention  asserting  such  title;  Ramsbottom  v.  Bailey,  124  Cal.  263, 
modifying  dercee  so  as  to  be  without  prejudice  to  adverse  claims  of  a 
defendant;  Williams  v.  Cooper,  124  Cal.  669,  and  Murray  v.  Etchepare, 
129  Cal.  319,  noted  under  San  Francisco  v.  Lawton,  18  Cal.  465;  Beronio 
V.  Ventura  etc.  Co.,  129  Cal.  237,  79  Am.  St.  Rep.  121,  on  point  that 
holders  of  adverse  title  should  be  dismissed  from  the  action. 

83  Cal.  440-444.    MECHANICS  ETC.  ASSOCIATION  v.  KING. 

Probate  Cliims. — Homestead  Mortgage  on  community  property 
cannot  be  foreclosed  after  death  of  a  spouse  without  presentation  of 
claim  therefor,  p.  442. 

To  same  effect  in  Heam  v.  Kennedy,  85  Cal.  67,  holding  complaint 
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insufficient  without  allegation  thereof;  Rosenberg  ▼.  Ford,  85  Cal.  612, 
holding  void  a  mortgage  executed  by  widow  in  ignorance  of  release 
of  esl.ite  by  nonpresentation ;  Wise  v.  Williams,  88  Cal.  33,  but  holding 
claim  duly  presented;  Bank  ▼.  Stephens,  144  Cal.  663,  noted  under  Camp 
V.  G  rider,  62  Cal.  20. 

Foreclosure  of  Pledge  may  be  had,  although  included  with  mortgage 
on  homestead  of  decedent  as  to  which  claim  was  not  presented,  p.  444. 

Cited  in  Frost  v.  Witter,  132  CaL  428,  on  point  that  action  is  main- 
tainable on  debt,  though  lien  is  extinguished. 

83  Cal.  447-450.    BALLERINO  v.  MASON. 

Taxation. — ^Assessor  is  liable  for  excessive  assessment  only  when 
made  maliciously,  p.  449. 

Cited  in  Gridley  etc.  Dist.  v.  Stout,  134  Cal.  593..  holding  school 
superintendent  not  liable  on  tort  for  mistaken  performance  of  official 
duty  involving  judgment  and  discretion;  Bailey  v.  Berkey,  81  Fed. 
Rep.   739,  740,   holding  complaint   therefor  sufficient. 

83  Cal.  450-451.    HAZEEWITZ  y.  PIMENTAL. 

New  Trial  is  not  grantable  for  insufficiency  of  evidence  to  sustain 
judgment,  p.  451. 

To  same  effect  in  Falkner  v.  Hendy,  107  Cal.  52,  holding  exception 
to  entry  of  judgment  reviewable  although  appeal  not  taken  within 
sixty  days  after  judgment  rendered. 

83  Cal.  452-453.    O'CONNOR  v.  ELLMAKSS. 

Vacation  of  Judgment. — Order  denying  will  be  affirmed  when  dis- 
cretion not  abused,  p.  453. 

To  same  effect  in  Jensen  v.  Barbour,  12  Mont.  576,  but  ruling  sim- 
ilarly as  to  order  granting  motion  and  leave  to  renew  it;  dissenting 
opinion  in  Horton  v.  New  Pass  Co.,  21  Nev.  193,  main  opinion  reversing 
order  denying  vacation. 

83  Cal.  453-457.    PEOPLE  ▼.  FREESE. 

Offices. — Governor  cannot  remove  confirmed  incumbent  during  vacancy 
of  legislature,  and  appoint  successor,  p.  454. 

Distinguished  in  Trimble  v.  People,  19  Colo.  195;  41  Am.  St.  Rep. 
240,  under  local  statute. 

Stare  Decisis  as  rule  of  decision  is  applicable  to  cases  involving  ten- 
ore  of  office,  p.  455. 

To  same  effect  in  People  v.  Menzies,  110  Cal.  454,  aa  to  police  commis- 
sioners under  McCoppin  act. 
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83  Cal.  457-460.    COTTRELL  v.  COTTRELL. 

Transfer  of  Cause  from  one  department  to  another  and  trial  on  same 
day  without  notice  is  reversible  error  in  divorce  suit,  p.  459. 

Cited  in  People  ▼.  Wong  Bing,  139  Cal.  63,  holding  departments  dis- 
tinct as  to  respective  jury  panels.  Distinguished  in  Bell  v.  Peck,  104 
Cal.  38,  sustaining  transfer  of  action  on  official  bond  without  notice 
when  none  required  by  rules. 

Decree  of  Divorce  will  not  be  vacated  without  affidavit  of  merits 
when  action  not  fairly  tried,  p.  460. 

To  same  effect  in  Nichells  v.  Nichells,  6  N.  Dak.  136;  57  Am.  St 
Rep.  548,  when  rendered  upon  attorney's  withdrawal  of  answer  in  bad 
faith  to  client. 

83  Cal.  460-468.    EX  PARTE  SPENCER;  17  Am.  St.  Rep.  266. 

Permanent  Alimony. — ^Nature  of  allowance  stated,  p.  464. 

Cited  in  Smith  v.  Smith,  142  Cal.  637,  noted  under  Everett  v.  Eveiett, 
52  Cal.  383. 
Approved  in  State  v.  Downing,  40  Or.  321,  if  it  be  admitted  that 

Until  Reversed,  Order  for  payment  of  alimony  must  be  obeyed,  p.  465. 

order  directing  judgment  debtor  to  appear  for  examination  on  supple- 
mental proceedings  is  voidable,  contempt  for  failure  to  comply  is  not 
relievable  thereby,  where  court  had  jurisdiction  of  proceedings  in 
their  inception. 

Allowance  of  Alimony  on  divorce  decree  may  be  entirely  independent 
of  property  then  in  esse,  and  may  be  made  payable  monthly,  p.  465. 

To  same  effect  in  Gaston  v.  Gaston,  114  Cal.  547;  55  Am.  St.  Rep. 
88,  89  (and  note,  89),  holding  it  not  necessary  that  husband  should 
have  separate  or  community  property  at  time  of  decree. 

Note  Citations. — Cole  v.  Cole,  34  Am.  St.  Rep.  64,  on  alimony. 

Habeas  Corpus  will  not  lie  in  case  of  contempt  for  failure  to  obey 
alimony  order  when  court  has  found  ability  to  pay  it,  p.  466. 

Approved  in  In  re  Cave,  26  Wash.  220,  following  rule ;  Hurd  v. 
Hurd,  63  Minn.  445,  sustaining  imprisonment  when  such  ability  shown. 

Note  Citations.— Morrill  v.  Morrill,  23  Am.  St.  Rep.  109,  on  oollatersJ 
attack. 

83  Cal.  473-477.    CASE  v.  SUN  INSURANCE  CO. 

Action  on  Policy. — Limitation  of  time  for  commencement  begins  to 
run  fro:.i  accrual  of  right  of  action,  p.  475. 

To  same  effect  in  German  etc.  Co.  v.  Davis,  40  Neb.  707,  and  Sample 
V.  London  etc.  Co.,  46  S.  Car.  497;  57  Am.  St.  Rep.  706,  discussing 
opposing  cases;  Steel  v.  Phenix  etc.  Co.,  51  Fed.  Rep.  721 »  and  dissent- 
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ing  opinion,  State  etc.  Co.  ▼.  Meesman,  2  Wash.  468;  26  Am.  St.  Rep. 
876,  where  proofs  of  loss  not  due  till  sixty  days  after  fire,  although 
action  limited  to  twelve  months  after  fire;  Hong  Sling  ▼.  Insurance 
Co.,  8  Utah,  141,  holding  time  to  run  from  award;  but  see  contra, 
Egan  y.  Oakland  etc.  Co.,  29  Oreg.  407;  54  Am.  St.  Rep.  801,  and  Hart 
V.  Citizeh's  etc.  Co.,  86  Wis.  80;  39  Am.  St.  Rep.  879,  880,  holding 
time  to  commence  at  fire;  McFarland  v.  Accident  Association,  6  Wyo. 
142;  63  Am.  St.  Rep.  41,  as  to  action  on  accident  policy. 

Note  Citations. — ^Allemania  etc.  Co.  y.  Peck,  23  Am.  St.  Rep.  618,  on 
waiver  of  conditions;  Matt  v.  Iowa  etc.  Assn.,  25  Id.  485,  on  general 
subject.  Distinguished  in  Harrigan  y.  Home  etc.  Co.,  128  Cal.  648,  hold- 
ing action  barred  under  facts  stated. 

83  Cal.  477-490.    GLIDE  y.  DWTES. 
Pleadings  must  contain  direct  averments  of  fact,  p.  481. 

Cited  in  Bank  v.  6.  N.  Ry.  Co.,  24  Mont.  182,  noted  under  Miller  y. 
Van  Tassel,  24  Cal.  458. 

Cestui  que  Trust  is  bound  by  judgment  against  trustee  in  action 
presumptively  within  his  knowledge,  p.  486. 

See  note  to  Snelling  v.  American  etc.  Co.,  73  Am.  St.  Rep.  167,  168. 

Foxeclosuxe  Decree  and  Sale  may  be  set  aside  in  equity  and  resale 
ordered,  p.  486. 

See  note  to  Page  v.  Kress,  20  Am.  St.  Rep.  508,  on  judicial  sales. 

Trustees  are  Entitled  to  reimbursement  for  moneys  paid  out  for 
benefit  of  the  beneficiaries,  p.  487. 

Distinguished  in  Sanger  v.  Ryan,  122  Gal.  64,  disallowing  couiuel 
fees  for  trustees  under  facta  stated. 

83  Cal.  491-501.    FRESNO  NATIONAL  BANK  y.  STTPERIOR  COXTRT. 

Venue — Corporations. — ^Provisions  of  section  16  of  article  12  of  consti- 
tution are  merely  permissive,  p.  494. 

To  same  effect  in  Griffin  etc.  Co.  v.  Magnolia  etc.  Co.,  107  Cal.  381, 
holding  right  to  sue  corporation  at  place  of  contract  waived  by  joinder 
of  nonresident  codefendants.  Cited  and  distinguished  in  Miller  v. 
Land  Co.,  134  Cal.  588,  589,  noted  under  Lewis  v.  S.  P.  R.  R.  Co.,  66 
Cal.  209. 

Venue.^^orporation  may  be  sued  in  county  of  principal  place  of 
business,  p.  497. 

To  same  effect  in  Buck  v.  Eureka,  97  Cal.  140,  and  Trezevant  v. 
Strong  Co.,  102  Cal.  49,  cited  under  Cohn  v.  Railroad  Co.,  71  Cal.  488; 
and  see  White  v.  Bank,  98  Cal.  167,  when  main  opinion  followed  as  res 
adjudicata. 
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Prohibition  will  not  lie  against  trial  in  wrong  county  when  remedy 
by  motion  for  change  of  venue  exists,  p.  501. 

See  note  to  Walcott  v.  Wells,  37  Am.  St.  Rep.  494,  on  prohibition. 

General  Citation.— Western  Traveler's  etc.  Assn.  y.  Taylor,  62  Neb. 
802. 

83  Cal.  501-504.    PEOPLE  v.  RAISCHKS. 

Larceny  includes  fraudulent  procurement  of  property  with  feloniom 
intent  to  convert,  p,  504. 

See   note  to  Commonwealth  v.  Lannan,  26  Am.  St.  Rep.   632,  on 

larceny. 

83  Cal.  506-506.    HERRLICH  v.  HcDONALD. 

Appeal. — ^Remittitur  issued  in  regular  course  caniiot  be  recalled,  p. 
606. 

Cited  in  Granger  t.  Sheriff,  140  Cal.  196,  on  point  that  stay  of 
execution  ceases  on  filing  of  the  remittitur. 

83  Cal.  507-516.    MONTEREY  COUNTY  v.  CUSHING. 

Finding  should  be  against  party  having  burden  of  proof,  where  no 
direct  evidence  thereon  introduced,  p.  510. 

To  same  effect  in  Demartin  v.  Demartin,  85  Cal.  75,  on  point  that 
such  party  is  not  prejudiced  by  failure  to  find,  where  no  evidence 
introduced;  Kusel  v.  Kusel,  147  Cal.  57,  finding  as  to  former  suit  by 
wife  for  maintenance,  does  not  in  action  for  divorce  for  wife's  desertion, 
dispense  with  finding  as  to  desertion;  Estate  of  McKenna,  143  Gal.  592, 
applying  rule  in  case  of  will  contest. 

Eminent  Domain. — ^Burden  of  proof  as  to  value  is  on  defendant  in 
condemnation  suit,  p.  610. 

To  same  effect  in  San  Diego  etc  Co.  v.  Neale,  88  Cal.  65,  on  point  that 
he  cannot  object  to  jurisdiction  of  court  to  determine  value  because 
no  issue  joined  thereon;  Almeda  v.  Cohen,  133  Cal.  7,  as  to  damages  for 
improvements.  Note  citations:  Currie  v.  Railroad  Co.,  19  Am.  St.  Rep. 
'460,  on  opinion  evidence  on  value. 

Eminent  Domain  may  be  exercised  to  construct  private  road,  p.  511. 

Cited  in  County  v.  Raymond  G.  Co.,  139  Cal.  135,  noted  under  Sher- 
man V.  Buick,  32  Cal.  241;  Latah  County  v.  Peterson,  2  Idaho,  1121, 
holding    statute   providing   therefor   constitutional. 

Eminent  Domain. — ^Executrix  is  proper  defendant  in  condemnation 
suit,  p.  612. 

To  same  effect  in  Collins  v.  Scott,  100  Cal,  452,  Fin^rer  v.  McCau^bey, 
119  Cal.  60,  and  Hearfield  v.  Bridge,  67  Fed.  Rep.  335,  75  Id.  51,  62. 
holding  mortgagor's  heirs  not  necessary  defendants  in  foreclosure  suit; 


3951  Notes  on  California  Reports.  83  Gal.  515-539 

Hibemia  etc.  Soc.  v.  Churchill,  128  Cal.  635,  79  Am.  St.  Rep.  75,  noted 
under  Bayly  y.  Muehe,  65  Cal.  348.  Distinguished  in  Anmd  v.  Scandi- 
navian etc.  Bank,  27  Wash.  22,  in  foreclosure  of  mortgage  given  by 
ancestor,  heirs  are  indispensable  parties. 

83  Cal.  515-521.    HcDANIEL  y.  CUMMINCa 

Easement  for  Flow  of  Water. — Lower  riparian  owner  may  protect 
himself  from  flood  waters  by  erecting  levee  on  own  land,  although 
throwing  them  back  on  higher  land,  p.   520. 

To  same  effect  in  Gray  v.  McWilliams,  98  Cal.  162,  163,  165,  35  Am. 
St.  Rep.  167,  168,  170  (and  note  171),  discussing  general  rules  on  sub- 
ject, and  distinguishing  cases  of  flow  of  surface  water;  De  Baker  v. 
Railway  Co.,  106  Cal.  280,  46  Am.  St.  Rep.  248,  Rudel  v.  Los  Angeles, 
118  Cal.  288,  and  Cass  v.  Dicks,  14  Wash.  80,  53  Am.  St.  Rep.  863;  cited 
under  Lamb  v.  District,  73  Cal.  125;  Cushing  v.  Pires,  124  Gal.  665,  and 
Sanguientti  v.  Pock,  136  Cal.  472,  473,  noted  under  Ogbum  v.  Connor, 
46  Cal.  346;  Wood  v.  Moulton,  146  Cal.  319,  owner  of  higher  land  cannot 
direct  storm  waters  onto  lower  lands  in  different  form  or  in  different 
quantities,  to  injury  of  lower  owner. 

Surface  Waten. — Lower  Owner  cannot  throw  back  surface  water 
from  higher  land  flowing  in  natural  channel,  p.  519. 

To  same  effect  in  Mayor  v.  Sikes,  94  Ga.  33,  47  Am.  St.  Rep.  134, 
but  holding  rule,  erroneously  stated  in  main  case,  to  be  that  at  common 
law;  Wharton  v.  Stevens,  84  la.  114,  35  Am.  St.  Rep.  303,  issuing 
mandatory  injunction  for  removal  of  ditch  obstructions. 

83  Cal.  521-539.    JACKSON  v.  TORRBNCB. 

Community  Property. — ^Presumption  that  conveyance  to  wife  forms 
part  of,  is  not  conclusive,  p.  529. 

Cited  in  Hoeck  v.  Greif,  142  GaL  121,  holding  presumption  overcome 
under  facts  stated. 

Fraudulent  Conveyances. — Husband  may  make  gift  to  wife  if  then 
free  from  debt,  p.  532. 

See  note  to  Steele  v.  Coon,  20  Am.  St.  Rep.  715,  on  fraudulent  con- 
veyances. 

Married  Woman  is  not  Estopped  from  claiming  property  as  separate 
by  joinder  in  contract  for  its  conveyance,  p.  535. 

See  note  to  Logan  v.  Gardner,  20  Am.  St.  Rep.  943,  and  Sanford  v. 
Kane,  23  Id.  610,  on  general  subject. 

Married  Woman's  Contract  to  convey  real  estate  is  not  valid  unless 
acknowledged,  p.  536. 

To  same  effect  in  Banbury  v.  Arnold,  91  Cal.  607,  denying  her  ripfht 
to  specifically  enforce  such  contract;  Mathews  v.  Davis,  102  Cal.  207, 
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denying  specific  performance  against  her;  Loupe  v.  Smith,  123  GaL  493, 
denying  any  right  of  action  on  such  contract.  Distinguished  under 
facts  in  Simons  v.  Bedell,  122  Cal.  349,  granting  specific  performance 
of  married  woman's  contract  (hut  see  dissenting  opinion,  p.  351). 

Wife's  Separate  Property  includes  gift  to  her  hy  husband  of  prop- 
erty bought  with  community  funds,  p.  529. 

Cited  in  Hamilton  v.  Hubbard,  134  Cal.  807,  noted  under  Peck  ▼. 
Brummagim,  31  Cal.  444. 

Vendor  and  Vendee. — ^Husband  cannot  be  compelled  to  transfer  his 
undivided  interest,  under  contract  by  himself  and  wife  jointly  to  trans- 
fer their  respective  interests,  when  she  refuses  to  convey,  p.  538. 

To  same  effect  in  Olson  v.  Lovell,  91  Cal.  607,  608  (but  see  509), 
applying  rule  to  like  action  against  one  cotenant  when  other  is  not 
bound  and  repudiate  contract. 

83  Cal.  539-547.    HOWELL  y.  SLAUSON. 

School  Land. — List  of  indemnity  lands  is  '^flled"  when  found  among 
official  files,  p.  546. 

To  same  effect  in  In  re  Dewar's  Estate,  10  Mont.  4S7>  holding  in- 
dorsement of  filing  mark  unnecessary  therefor. 

Listing  of  Indemnity  School  Lands  conveys  legal  title  relating  hack 
to  date  of  selection  thereof,  p.  545. 

To  same  effect  in  Shenandoah  etc.  Co.  y.  Morgan,  106  Cal.  416,  hold- 
ing springs  on  such  land  not  subject  to  appropriation  as  being  on 
government  land;  Olive  etc.  Co.  v.  Olmstead,  103  Fed.  576,  on  point  that 
rights  of  lieu  land  claimants  are  to  be  determined  by  facts  as  known  to 
exist  at  date  of  selection;  Jones  v.  Madison  Co.,  72  Miss.  803,  discussing 
grant  to  Georgia  under  act  of  1803. 

83  Cal.  547-553.    STONE  y.  HAMMELL;  17  Am.  St.  Rep.  272. 

Payment  by  Surety. — ^Right  of  action  against  principal  runs  from 
time  of,  p.  550. 

Cited  in  Yule  v.  Bishop,  133  Cal.  579,  and  Bank  v.  Opera  House,  23 
Mont.  7,  noted  under  Chipman  v.  Morrill,  20  Cal,  130;  Zuellig  v. 
Hemerlie,  60  Ohio  St.  35,  71  Am.  St.  Rep.  713,  discussing  surety's  rights 
to  subrogation;  Barth  v.  Graf,  101  Wis.  38,  noted  under  Estate  of  Hill, 
67  Cal.  238. 

Statute  of  Limitations. — ^Absence  from  State  of  creditor  does  not  ez* 
tend  statute  in  his  favor,  p.  552. 

See  notes  to  Stanley  v.  Stanley,  21  Am.  St.  Rep.  809,  Grist  v.  Wil- 
liams, 32  Id.  784,  and  Jenks  v.  Shaw,  61  Id.  264,  on  general  subjeet; 
see,  also,  note  to  Leeds  etc.  Co.  y.  Haworth,  60  Id.  209,  eritidzing  main 
case  as  to  bar  between  cosureties. 
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83   Cal.   553-557.    TROPE   ▼.   KERN& 

Purchaser  on  Foreclosure  may  bring  ejectment  despite  refusal  to 
him  of  writ  of  assistance,  p.  554. 

To  same  effect  in  Dickey  t.  Gibson,  121  Cal.  279,  holding,  as  in  main 
ease,  such  denial  not  res  adjudicata. 

83  Cal.  558.    EX  PARTE  McCONNELL. 

Objection  for  want  of  preliminary  examination  is  waived  by  failure 
to  move  to  set  aside  information  therefor,  and  cannot  be  raised  on 
habeas  corpus,  p.  558. 

To  same  effect  in  People  v.  Bawden,  90  Cal.  200,  holding  objection 
not  reviewable  under  motion  for  new  trial,  arrest  of  judgment,  or 
motion  to  set  aside  verdict;  State  v.  Clark,  4  Idaho,  10,  motion  to 
quash  information  for  want  of  jurisdiction  on  ground  of  noncompliance 
with  law  relating  to  preliminary  examination  is  waived  where  not  made 
before  plea  or  trial;  State  v.  Brantly,  20  Mont.  180,  applying  rule  to 
irregularity  of  warrant  for  arrest;  In  re  Betts,  36  Neb.  286,  on  point 
that  legality  of  indicting  grand  jury  is  not  reviewable  by  habeas  corpus. 

83  Cal.  566-571.    SAN  JOSE  ETC.  CO.  v.  HAYNE. 

Eminent  Domain. — ^Benefits  to  remaining  land  may  be  deducted  in 
condemnation  by  municipal  corporation,  p.  569. 

To  same  effect  in  Lewis  v.  Seattle,  5  Wash.  750,  as  to  opening  of 
street,  construing  similar  local  statutes. 

Eminent  Domain. — ^Valne  of  land  cannot  be  proved  by  statements 
made  by  deputy  assessor,  p.  569. 

To  same  effect  in  Woolridge  v.  Boardman,  115  Cal.  78,  but  admitting 
statement  by  owner  to  assessor  as  evidence  of  property  claimed  by  him; 
Concord  etc.  Co.  v.  Clough,  69  N.  H.  609,  holding  assessment,  records 
inadmissible  as  to  values  in  action  for  damage  to  the  property. 

83  Cal.  571-574.    HcCALLION  v.  HJBERlflA  ETC.  SOCIETY. 

Appeal. — Stay  may  be  effected  by  bond  on  appeal  from  new  trial 
order,  p.  672. 

Cited  in  Holland  v.  McDade,  125  Cal.  355,  noted  under  Fulton  v. 
Hanna,  40  Cal.  278. 

Sureties  on  Appeal  Bond  are  liable  only  upon  contingencies  therein 
expressed,  p.  573. 

See  note  to  Howell  v.  Alma  etc.  Co.,  38  Am.  St.  Rep.  707,  on  general 
subject. 

83  Cal.  579-583.    MOYLE  v.  LANDERS'  ADMINISTRATORS. 

Corporate  Stockholders  need  not  make  demand  on  directors  to  com- 
mence suit  on  its  behalf  when  such  demand  would  be  useless,  p.  582. 
Notes  Cal.  Rep.—  218. 
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To  same  effect  in  Wickersham  v.  Crittenden,  93  Cal.  33,  holding  de- 
mand unnecessary  under  facts  stated;  Smith  v.  Dom,  96  Cal.  79,  and 
Loftus  V.  Association,  8  S.  Dak.  205,  ruling  similarly;  Mock  y.  City, 
126  Cal.  342,  applying  rule  to  similar  demand  on  city  officials.  Note 
citations:  Wallace  ▼.  Bank,  24  Am.  St.  Rep.  644,  on  general  subject. 

83  Cal.  689-613.    BULWER  ETC.  HG.  CO.  ▼.  STANDARD  ETC.  M6. 
CO.    S.  C.  83  Cal.  613,  617. 

Findings  are  Inunateiial  when  outside  of  issues,  p.  609. 

To  same  effect  in  Nuttall  ▼.  Lovejoy,  90  Cal.  165,  so  holding  voder 
facta. 

Action  to  Quiet  Title. — ^Allegation  of  adverse  claim  by  defendant  is 
immaterial,  p.  608. 

Cited  in  Cal.  etc.  Co.  v.  Miller,  96  Fed.  19,  noted  under  Castro  y. 
Barry,  79  Cal.  443;  Peterson  v.  Gibbs,  arguendo. 

83  Cal.  613-617.    BULWER  ETC.  MG.  CO.  v.  STANDARD  ETC.  Ma 
CO. 

Action  to  Quiet  Title. — Complaint  may  be  amended  to  include  new 
property,  when  defendant  disclaims,  p.  615. 

Cited  in  Nellis  ▼.  Bank,  127  Cal.  170,  stating  general  rule  as  to  power 
of  amendment  where  cause  of  action  is  not  changed. 

Change  of  Venue  cannot  be  granted  for  bias  of  judge,  p.  617. 

To  same  effect  in  In  re  Davis'  Estate^  11  Mont.  19,  construing  locsl 
statute  not  including  such  grounds. 

83  Cal.  618.    LANGAN  v.  LANGAN.    S.  C.  86  Cal.  132,  133. 

Appeal  will  not  Lie  from  order  after  divorce  decree  allowing  onfl 
hundred  and  fifty  dollars  as  counsel  fees,  p.  618. 

To  same  effect  in  Sellick  v.  Carlow,  95  Cal.  645,  and  Fairbanks  ▼. 
Lampkin,  99  Cal.  430.  Cited  under  Oullahan  v.  Morrisey,  73  Cal.  297. 
Overruled  in  Harron  v.  Harron,  123  Cal.  510,  511,  noted  under  Dashiell 
V.  Slingerland,  60  Cal.  653;  and  cf.  So.  Cal.  Ry.  Co.  v.  Superior  Coiir^ 
127  Cal.  419,  420,  noted  under  Oullahan  v.  Morrissey,  73  Cal.  297. 

83  Cal.  619-620.    IN  RE  WIARD. 

Probate  Appeal  must  be  taken  within  sixty  da3rB  from  entry  of  order 
appealed  from,  p.  619. 

To  same  effect  in  In  re  Backus,  95  Cal.  672,  and  In  re  Heldt,  98  Cal- 
563;  cited  under  Estate  of  Harland,  64  Cal.  379;  Estate  of  Campbell. 
141  Cal.  74,  as  to  decree  of  distribution  and  discharge  of  administrator. 
Dissenting  opinion  Blyth  v.  Swenson,  15  Utah,  365,  construing  ^^ 
statute  as  to  appeal  from  judgment. 
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Probate  Appeal  will  not  lie  from  order  refusing  to  vacate  decree  of 
listribution,  p.  620. 

To  same  effect  in  In  re  Bauquier,  88  Cal.  313,  but  sustaining  appeal 
from  order  denying  new  trial  of  contest  of  application  for  letters  testa- 
mentary; In  re  Walkerly,  94  Cal.  353  (cited  in  In  re  Smith,  98  Cal. 
639),  as  to  order  refusing  to  vacate  order  denying  additional  com- 
pensation to  executor;  Estate  of  Murphy,  128  Cal.  340,  and  Estate  of 
Tuohy,  23  Mont.  307,  noted  under  Estate  of  Calahan,  60  Cal.  232;  Es- 
tate of  Cahill,  142  Cal.  629,  quoting  Estate  of  Witmeier,  118  Cal.  255. 

83  Cal.  620-621.    EX  PARTE  AH  SAM. 

Habeas  Corpus  will  not  lie  to  review  mere  errors  in  trial  court,  p. 
621. 

To  same  effect  in  In  re  Chapman,  4  Kan.  App.  55,  as  to  irregular 
issuance  of  process;  State  v.  Barnes,  3  N.  Dak.  137,  as  to  errors  in 
procedure  generally. 

83  Cal.  621-622.    SOMERS  v.  SOMERS. 

Appeal. — Statement  prepared  for  new  trial  motion  may  also  be  used 
on  appeal,  p.  622. 

Cited  in  Kelly  v.  Ning  Yung  etc.  Assn.,  138  Cal.  606,  granting  appel- 
lant forty  days  for  filing  transcript  after  settlement  of  new  trial  state- 
ment; Wall  v.  Mines,  128  Cal.  137. 

83  Cal.  623-626.    CITT  OF  EUREKA  v.  ARMSTRONG. 

Dedication. — ^Ejectment  was  brought  by  city  for  land  claimed  dedi- 
cated as  public  street,  p.  624. 

Cited  in  support  of  general  rule  in  San  Francisco  v.  Grote,  120 
Gal.  60,  65  Am.  St.  Rep.  156  (but  see  concurring  opinion,  120  Cal.  63). 

Offer  of  Dedication  is  not  revocable  when  accepted  within  reasonable 
time,  p.  625. 

To  same  effect  in  Lognn  v.  Rose,  88  Cal.  267,  Archer  v.  Salinas,  93 
Cal.  54;  cited  under  People  v.  Reed,  81  Cal.  70. 

Acceptance  of  Offer  of  Dedication  can  be  made  formally  by  common 
council,  p.  625. 

To  same  effect  in  Mills  v.  Los  Angeles,  90  Cal.  531,  holding  acceptance 
by  public  user  then  unnecessary;  Eureka  v.  Gates,  137  Cal.  93,  94, 
construing  extent  of  dedication,  and  citing  main  case  also  on  point 
that  street  was  not  abandoned  by  adoption  of  map  which  omitted  to 
designate  it;  London  and  San  Francisco  Bank  v.  Oakland,  90  Fed.  700. 

83  CaL  626-629.    PHELPS  v.  PRUSCH. 

Real  Estate  Broker  is  entitled  to  commissions  upon  production  of 
purchaser  willing  to  buy  on  terms  fixed,  p.  628. 
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To  same  effect  in  Smith  v.  Sehiele,  03  Cal.  140,  150,  and  Martin  ▼. 
Ede,  108  Cal.  161,  sustaining  claim  although  consummation  of  sale 
defeated  by  defective  title;  and  on  same  point  Kyle  v.  Rippey,  20  Oreg. 
453;  but  see  Gunn  v.  Bank,  90  Cal.  352,  354,  ruling  aliter  where  broker 
had  not  produced  intending  purchaser;  Mazon  v.  Jonea,  128  CaL  81, 
noted  under  Phelan  v.  Gardner,  43  Cal.  306;  Berg  v.  San  Antonio  etc. 
Co.,  17  Tex.  Civ.  App.  301,  sustaining  right  to  commisaionfl  under  facts 
stated;  Tousey  y.  Etzel,  9  Utah,  334,  also  rejecting  claim;  dissenting, 
OuUahan  ▼.  Baldwin,  100  CaL  660,  main  opinion  sustaining  claim  under 
facts. 

83  Cal.  633-636.    KIRSCH  v.  KIRSCH.    S.  C.  113  CaL  66,  60. 

Divoroe. — Cross-complaint  will  not  be  reviewed  on  appeal  when  not 
objected  to  and  treated  as  such  at  trial,  p.  636. 

To  same  effect  in  Blakely  v.  Blakely,  89  Cal.  326,  on  point  that 
affirmative  relief  may  be  granted  on  cross-complaint  in  such  action. 

83  Cal.  636-642.    BROWN  v.  STARK. 

Dedication  is  Irrevocable  after  acceptance  and  user,  p.  642. 

To  same  effect  in  Heitz  v.  St.  Louis,  110  Mo.  626,  holding  dedication 
permanent. 

83  Cal.  043-645.    GIBSON  v.  SUPERIOR  COURT. 

Certiorari  will  lie  to  annul  orders  extending  time,  when  beyond 
court's  jurisdiction,  p.  644. 

Cited  in  Kennedy  v.  Mulligan,  136  Cal.  657,  noted  under  Baker  v. 
Superior  Court,  71  Cal.  583,  on  point  that  such  order  was  void.  See 
note  23  Am.  St.  Rep.  108. 

83  Cal.  645-648.    KNEEBONE  ▼.  ENSEBONS. 
Continnance  is  within  discretion  of  court,  p.  647. 

To  same  effect  in  Barnes  ▼.  BameSy  95  CaL  177»  sasiaining  denial 
thereof  under  facts. 
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84  GftL  712.    DSNUBST  ▼.  SUPBSIOS  COURT. 

IiiMlveiicy  Appeal  from  order  of  adjudication  stajB  all  ftutlier  pro- 
oeedingB  thereon,  except  such  9A  are  necessary  to  preserve  property, 
p.  9. 

To  same  effect  in  Stateler  v.  Superior  Ck>urt,  107  Cal.  599,  640,  but 
denying  jurisdiction  of  insolvency  court  to  modify  such  order  pending 
appeal  so  as  to  allow  judgmovt  creditor  to  issue  execution  against 
homestead;  Vosburg  v.  Vosburg,  137  Gal.  496,  denying  right  of  trial 
court  to  amend  divorce  decree  pending  appeal,  as  to  custody  of  children. 

Receiver  in  Insolvency  csa  sue  to  reoover  assets  fraudulently  con- 
veyed, p.  10. 

Overruled  in  Tibbets  v.  Oohn,  116  OaL  370,  holding  such  right  of 
action  confined  to  assignee. 

84  GaL  12-21.     SPAN6LER  T.  SAN  FRAKaSCO.     18  Am.  St.  Rep. 
158. 

Watercourse. — Continuous  flow  of  ws/ter  in  bed  or  dutnnel  is  un- 
necessary to  constitute,  p.  17. 

See  note  to  Simmons  v.  Winters,  28  Am.  St.  Rep.  740,  on  water- 
courses. 

Municipal  Corporation  is  liable  for  damages  for  flooding  property 
caused  by  defective  sewer,  p.  17. 

Approved  in  Wilson  v.  Boise  City,  6  Idaho,  402,  applying  rule  where 
municipality  constructed  artificial  waterway.  Distinguished  in  Sievers 
V.  San  Francisco,  115  Cal.  653,  56  Am.  St.  Rep.  156,  cited  under  Reardon 
V.  San  Francisco,  66  Cal.  492;  Lenzen  v.  City,  13  Tex.  Civ.  App.  364, 
holding  city  liable  for  loss  by  fire  caused  by  defective  water  pressure. 
Distinguished  in  Parker  v.  Laredo,  9  Tex.  Civ.  App.  224,  holding  owner 
barred  by  his  contributory  negligence.  Note  citations:  Cooper  v.  Dal- 
las, 29  Am.  St.  Rep.  647,  on  general  subject;  Chalkley  v.  Richmond, 
29  Id.  741,  743,  and  Goddard  v.  Harpswell,  30  Id.  387,  388,  on  duty  as 
to  sewers. 
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84  Oal.  21-23.    DAVIDSON  ▼.  ELLMAEER. 

Tenant  is  not  Estopped  from  disputing  landlord's  title,  if  in  posses- 
sion  when  lease  executed,  p.  23. 

Distinguished  in  Knowles  v.  Murphy,  107  CaL  114,  ruling  aliter  in 
actions  for  unlawful  detainer;  and  on  same  point,  Williams  t.  Wait, 
2  S.  Dak.  218,  39  Am.  St.  Rep.  774. 

84  Cal.  27-30.    LYONS  v.  ROACH. 

Judgments. — Collateral  Attacks  and  direct  distinguished,  p.  30. 

To  same  effect  in  Sichler  v.  Look,  93  Cal.  606,  on  point  that  record 
is  conclusive  as  to  recitals,  on  either  attack,  imless  contrary  shown; 
and  on  same  point,  Kahn  v.  Matthai,  115  CaL  691,  further  holding 
appeal  to  be  direct  attack;  Norton  y.  Railroad  Co.,  97  CaL  396,  on  point 
that  record  is  impeachable  as  to  facte  and  method  of  service,  on  mo- 
tion to  vacate  judgment.  Note  citations:  Williams  v.  Haynes,  19  Am. 
St.  Rep.  755,  on  general  subject;  Hope  v.  Blair,  24  Id.  373,  on  void 
judgmenU. 

84  Cal.  31-37.    PEOPLE  ▼.  FERRY. 

Reasonable  Doubt. — ^Instructions  as  to  held  erroneous,  p.  33. 

To  same  effect  in  People  v.  Hecker,  109  Cal.  466,  sustaining  rejection 
of  proposed  instruction  on  subject.  Note  citations:  Bennett  v.  State, 
22  Am.  St.  Rep.  470,  and  Burt  v.  State,  48  Id.  572,  on  general  subejct. 

84  Cal.  37-41.    PEOPLE  y.  MAURITZEN. 

Obtaining  Property  under  False  Pretenses  is  not  shown  where  owner 
parted  therewith  on  reliance  upon  defendant's  note,  p.  39. 

See  note  to  Barton  v.  People,  25  Am.  St.  Rep.  379. 

84  CaL  41-60.    SACRT  ▼.  LOBREE. 

Insolvency  is  inability  to  pay  one's  debts  from  own  means  as  they 
become  due,  p.  48. 

To  same  effect  in  In  re  Ramazzina,  110  Cal.  490,  and  Cook  v.  Ooekins, 
117  Cal.  155,  dted  under  Washburn  v.  Himtington,  78  Cal.  573;  Stone 
V.  Dodge,  96  Mich.  524,  holding  bank  prima  fade  insolvent  under  facts. 

84  CaL  50-56.    EX  PARTE  ACOCK. 

Contempt  lies  although  party  also  civilly  or  criminally  liable,  p.  55. 
See  note  to  In  re  Nickell,  27  Am.  St.  Rep.  319,  <m  contempt. 

84  CaL  57-60.    HUMBERT  ▼.  DUNN. 

Appropriation  from  "moneys  not  otherwise  appropriated*  refen  to 
sueh  moneys  at  time  of  maturity  of  claim,  p.  58. 
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To  same  effect  in  Sawyer  v.  Colgan,  102  Cal.  201,  as  to  appropriation 
for  Indian  war  bonds. 

Appropriation  Act  is  sufficient  irrespective  of  language  used,  when 
elaim  and  fund  for  payment  are  clearly  indicated,  p.  60. 

To  same  effect  in  Irelan  v.  Colgan,  96  Cal.  415,  sustaining  such  appro- 
priation act;  State  y.  Kenney,  10  Mont.  487,  where  salaries  payable 
out  of  funds  not  otherwise  appropriated;  and  on  same  point,  Shattuck 
V.  Kincaid,  31  Oreg.  387,  390,  and  State  v.  Grimes,  7  Wash.  193;  State 
y.  Moore,  50  Neb.  96,  61  Am.  St.  Rep.  544,  holding  appropriation  act 
insufficient  where  amount  uncertain;  State  y.  Burdick,  4  Wyo.  281, 
holding  appropriation  for  salaries  sufficiently  made  under  local  stat- 
utes. Note  citations:  Carr  y.  State,  22  Am.  St.  Rep.  644  646,  on  gen- 
eral subject. 

84  CaL  61-70.    ASHTON  y.  DASHAWAT  ASSOCIATION. 

Corporate  Directors  cannot  diyide  itfl  property  when  contrary  to  its 
purposes  and  objects,  p.  66. 

To  same  effect  in  Pfeiffer  y.  Brake  Co.,  44  Mo.  App.  63,  on  point 
that  directors  cannot  claim  compensation  for  their  services  to  the  cor- 
poration; Tobin  etc.  Co.  y.  Fraser,  81  Tex.  413,  denying  their  right  to 
purchase  corporate  property. 

Stockholder  may  Sue  for  illegal  diversion  of  corporate  purposes  with- 
out demand  on  directors  when  it  would  be  useless,  p.  69. 

To  eame  effect  in  Smith  v.  Dom,  96  Cal.  79,  excusing  demand  under 
facts;  and,  ruling  similarly,  Hannerty  v.  Theater  Co.,  109  Mo.  306; 
Aibers  v.  Merchants'  Exchange,  45  Mo.  App.  221.  Cited  in  Whitehead 
y.  Sweet,  126  Cal.  73,  and  Forrester  v.  Mining  Co.,  21  Mont.  549,  hold- 
ing demand  excused  imder  facts  stated.  Note  citations:  Wallace  v. 
Bank,  24  Am.  St.  Rep.  644,  on  general  subject;  Buck  v.  Ross,  57  Id. 
71,  72,  on  withdrawal  of  corporate  assets. 

84  CaL  71-77.    COUNTY  OF  SAN  LUIS  OBISPO  y.  GRAVES. 

Classification  of  Counties  can  be  made  only  for  finng  of  compensa- 
tion of  county  officers,  p.  76. 

To  same  effect  in  Welch  v.  Bramlet,  98  Cal.  226,  holding  act  imcon- 
stitutional  as  special  legislation.  Cited  in  Pratt  v.  Browne,  135  Cal. 
650,  holding  void  an  act  fixing  salary  of  court  reporter — county  of 
specified  class;  State  y.  Standford,  24  Utah,  161,  163,  holding  void  Re- 
vised Statutes  of  1898,  section  1176,  as  amended  by  Laws  of  1899, 
chapter  47,  relating  to  nomination  of  fruit  tree  inspectors  to  county 
oommissioners  by  state  board  of  horticulture. 

84  Cal.  77-86.    IN  RS  STEPHENS. 
Disbarment  of  Attorney  may  be  ordered  for  change  of  sides,  p.  83. 
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To  same  effect  in  In  re  Boone,  83  Fed.  Bep.  952,  ordering  disbarment 
under  faets. 

84  Cal.  89-96.    BBRSON  v.  EWING. 

Malidotts  Prosecution. — Statute  of  limitations  does  not  run  until  first 
action  is  terminated,  p.  92. 

Cited  in  Hurgren  v.  Union  etc.  Co.,  141  Cal.  589,  but  holding  ease 
not  an  authority  as  to  what  constitutes  such  terminSrtion. 

Sttrviying  Partner  may  collect  firm  assets  by  suit,  p.  94. 
See  note  to  Van  Eleeck  y.  Hammell,  24  Am.  St.  Bep.  186. 

General  Citation.— Ranney-Alton  Mercantile  Co.  ▼.  Hanes,  9  (Nda. 
476. 

84  CaL  98.    KULLMAITN  ▼.  GREENBBAUM. 

Arrest.— Judgment  will  not  be  modified  so  as  to  inolade,  wliere  com- 
plaint does  not  set  up  fraud,  p.  98. 

Cited  in  Portland  etc.  Oo.  v.  Murphy,  180  OaL  661,  noted  mider  Payne 
r.  Elliott,  54  CaL  339. 

84  Oal,  100-101.    McGSB  ▼.  SWEENEY. 

Jurisdiction. — ^Equity  may  decree  reconveyance  of  property  oatsSds 
of  state,  when  having  jurisdiction  of  parties,  p.  100. 

To  same  effect  in  Allen  v.  Buchanan,  97  Ala.  402;  38  Am.  St  Bep. 
189,  enjoining  resident  defendant  from  further  prosecution  of  attach- 
ment suit  in  another  state;  Idaho  Gold  Mln.  Co.  t.  WincheU,  6  Idaho, 
736,  following  rule.  Note  citations:  Loaiza  v.  Superior  Courts  20  Am. 
St.  Rep.  212,  on  jurisdiction  over  nonresidents. 

84  Cal.  104-107.    HIMMELMAN  ▼.  HBNEY. 

Failure  to  Find  upon  issue  is  not  error  where  no  evidence  introduced 
and  such  finding  would  have  invalidated  judgment,  p.  106. 

To  same  effect  in  Hawes  v.  Clark,  84  Cal.  275;  Christy  v.  Water 
Works,  84  Cal.  544,  but  ruling  aliter  where  such  evidence  introduced, 
and  on  same  point  Spect  v.  Spect,  88  Cal.  439,  22  Am.  St.  Rep.  315; 
Winslow  V.  Gohransen,  88  Cal.  451,  452,  453,  extending  rule  to  cases 
where  record  does  not  show  introduction  of  sufficient  evidence  to  sup- 
port omitted  finding,  and  holding  recital  in  finding  insufficient  for  such 
showing,  and  on  first  point  Dedmon  v.  Moffitt,  89  Cal.  213,  and  Brady 
v.  Burke,  90  Cal.  9;  Rogers  v.  Duff,  97  Cal.  69,  as  to  issues  raised  by 
counterclaim;  Gregory  v.  Gregory,  102  Cal.  52,  where  no  findings  filed; 
Giletti  V.  Baracco,  110  Cal.  431;  Klokke  v.  Escallier,  124  CaL  300,  notei 
under  Wise  v.  Burton,  73  CaL  175;  Macomber  v.  Bigelow,  126  Cal.  IS, 
and  Stewart  v.  Hollingsworth,  129  Cal.  180;  Kaiser  v.  Dalto,  140  OaL 
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170,  and  Callahan  v.  James,  141  Cal.  204,  holding  finding  unnecessary 
aooordingly;  Reed  v.  Johnson,  127  Cal.  541,  noted  under  Hutchings  v. 
Castle,  48  Cal.  166;  Estate  of  Carpenter,  127  CaL  587,  applying  rule 
to  refusal  to  submit  certain  special  issues  on  will  contest;  Eva  v. 
Symons,  145  CaL  205,  applying  rule  in  ejectment;  Roberts  v.  Hall,  147 
Cal.  439,  applying  rule  to  omission  to  find  on  defense  set  up  in  answer 
in  action  for  damages  and  injunction;  Snelgrove  v.  Earl,  17  Utah,  326, 
noted  under  Kisling  ▼.  Shaw,  33  Cal.  425;  De  Tolna  v.  De  Tolna,  135 
CaL  578,  and  Damon  ▼.  Quinn,  143  Cal.  77,  presuming,  on  appeal,  that 
no  evidence  was  introduced;  Tatum  v.  Massie,  29  Oreg.  145,  on  point 
that  findings  will  support  judgment  unless  oontradietory;  Merchants' 
etc.  Bank  y.  McKinney,  4  S.  Dak.  230. 

84  GaL  107-114.    IN  ME  GRIFFITH. 

Petition  for  Lettexi.— Notice  will  be  presumed  properly  given  unless 
leoord  shows  otherwise,  p.  109. 

To  same  effect  in  Daly  v.  Pennie,  86  GaL  664;  21  Am.  St.  Rep.  62, 
aa  to  notice  on  distribution. 

Order  Appointing  Administrator  is  unaffected  by  subsequent  appoint- 
ment of  another  by  another  court,  based  on  question  of  residence  of 
decedent,  p.  110. 

To  same  effect  in  Freeman  v.  Spencer,  128  Cal.  397,  noted  under 
Haynes  v.  Meeks,  20  Cal.  288;  Chow  y.  Brockway,  21  Oreg.  448,  on  point, 
as  in  main  case,  that  court  first  amuming  jurisdiction  over  estate  will 
retain  it  to  exclusion  of  all  others. 

Order  Appointing  Administrator  is  conclusive  as  against  collateral 
attack  as  to  question  of  residence,  p.  110. 

Cited  in  Estate  of  Latour,  140  CaL  425,  holding  objection  not  first 
assertable  in  supreme  court;  Estate  of  Dole,  147  CaL  194,  determina- 
tion of  court  as  to  residence  of  testator  is  conclusive  on  collateral 
attack. 

Judgment  cannot  be  Vacated  by  independent  action  for  fraud  unless 
extrinsic  or  collateral  to  matter  examined  in  first  suit,  p.  113. 

To  same  effect  in  Pico  v.  Cohn,  91  Cal.  135;  25  Am.  St.  Rep.  164 
(and  note,  167),  holding  action  not  maintainable  under  facts;  Fealey 
V.  Fealey,  104  CaL  359;  43  Am.  St.  Rep.  114,  and  Hanley  v.  Hanley, 
114  CaL  693,  as  to  order  decreeing  probate  homestead,  and  holding 
complaint  insufficient,  and  Langdon  v.  Blackburn,  109  Cal.  26,  as  ruling 
similarly  as  to  order  admitting  will  to  probate;  Hill  Co.  v.  Lawler, 
116  CaL  362,  on  point  that  decree  of  distribution  is  conclusive  except 
upon  appeal,  fuid  on  same  point  Crew  v.  Pratt,  119  CaL  149;  Miller 
V.  Perris  etc.  Dist.,  85  Fed.  Rep.  701,  applying  rule  to  order  confirm- 
ing validity  of  irrigation  district.  Cited  in  Steen  v.  March,  132  CaL 
618,  noted  under  Allen  y.  Currey,  41  Cal.  318;  Holton  v.  Davis,  108  Fed. 
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150,  holding  evidence  of  alleged  fraudulent  con«piracy  insufficient;  Sny- 
der V.  Murdock,  26  Utah,  238,  probate  decree  by  which  interest  of 
certain  heirs  in  father's  estate  was  distributed  to  one  of  judgment 
creditors  of  heirs  was  oonclusive,  in  absence  of  appeal,  on  assignee  for 
creditors  of  heirs. 

84  Cal.  114-123.    PEOPLE  v.  DASHAWAT  ASSOCIATION. 

Charitable  Uses. — Corporation  formed  to  promote  cause  of  teuLper- 
ance  may  use  its  funds  for  other  objects  where  rights  of  public  not 
affected,  p.  122. 

To  same  effect  in  People  v.  Cogswell,  113  CaL  138,  sustaining  trnst 
for  foundation  of  school. 

Corporate  Charter  is  forfeited  by  violation  of  conditions  of  trust  in- 
cluded in  its  franchise,  p.  119. 

Cited  in  People  v.  Rosenstein  etc.  Co.,  131  CaL  166,  noted  under 
Burnham  v.  San  Francisco  etc.  Co.,  76  Cal.  24. 

Corporation  Franchise  may  be  forfeited  by  judicial  decree  for  non- 
user,  p.  117. 

See  note  to  Higgins  ▼.  Downward,  40  Am.  St.  Rep.  157,  on  nonuser. 

Corporation  may  be  Dissolved  by  action  in  nature  of  quo  warranto 
brought  on  relation  of  attorney  general,  pp.  118,  120. 

Cited  in  State  v.  Portland  etc.  Co.,  153  Ind.  487,  74  Am.  St.  Rep. 
318,  sustaining  action  in  case  of  unlawful  combination.  Distinguished 
in  Wright  v.  Lee,  4  S.  Dak.  246,  under  local  statutes  and  practice.  Note 
citations:    State  v.  Webb,  38  Am.  St.  Rep.  163. 

Quo  Warranto. — Information  may  allege  specific  grounds  or  defects 
showing  the  usurpation,  p.  114. 

Cited  in  People  v.  Los  Angeles,  133  Cal.  341,  noted  under  Palmer  v. 
Woodbury,  14  CaL  43. 

84  Cal.  124-125.    SAN  FRANCISCO  ▼.  STSAUT. 

Beach  and  Water  Lots. — ^Interest  of  city  therein  is  legal  estate  mi- 
affected  with  trust,  p.  125. 

To  same  effect  in  Pacific  etc.  Co.  ▼.  EUert,  64  Fed.  Rep.  432,  435, 
discussing  right  to  lay  out  streets  over  tide  waters.  Approved  in 
United  States  v.  Mission  Rock  Co.,  189  U.  S.  406,  California  could  con- 
vey title  to  tide  lands  contiguous  to  Mission  Rock  in  San  Frandsoo 
Bay  free  from  any  easement  appurtenant  to  such  island. 

84  CaL  126-131.    BSTAN  ▼.  TOSMET. 

Variance. — ^Judgment  will  be  reversed  when  came  m  found  ia  Boi 
that  alleged,  p.  130. 
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To  same  effect  in  Shenandoah  etc.  Co.  v.  Morgan,  106  Cal.  417,  hold- 
ing certain  evidence  inadmissible;  Chetwood  v.  Bank,  113  Cal.  424,  hold- 
ing such  variance  shown  by  record;  Rogers  v.  Kimball,  121  Cal.  253, 
sustaining  judgment  for  defendants  under  pleadings  and  evidence; 
Nichols  y.  Randall,  136  Cal.  431,  noted  under  Stout  v.  CofBn,  28  Cal. 
65;  Childs  ▼.  Ptomey,  17  Mont.  508,  holding  nonsuit  therefor  improp- 
erly denied. 

Action  to  Quiet  Title  cannot  be  brought  by  equitable  against  legal 
owner,  p.  130. 

To  same  eifect  in  Tuffree  v.  Polhemus,  106  Cal.  676,  and  Fudickar  ▼. 
Irrigation  District,  109  CaL  38,  cited  under  Von  Drachenfels  ▼.  Doo- 
little,  77  Cal.  296. 

84  Cal.  131-140.    TAFFT  ▼.  PRSSIDIO  ETC.  CO.    18  Am.  St.  Rep.  166. 

Transfer  of  Corporate  Stock  by  corporation  cannot  be  made  unless 
certificate  properly  indorsed,  p.  137. 

To  same  effect  in  NichoUs  ▼.  Reid,  109  CaL  632,  holding  purchaser 
of  stock  not  liable  for  refusal  to  take  unindorsed  certificate.  Distin- 
guished in  Peck  v.  Gas  Co.,  17  R.  I.  291,  sustaining  power  of  executor 
to  transfer  stock  under  facte.  Note  citations:  Marbury  v.  Ehlen,  20 
Am.  St.  Rep.  476,  and  Knox  v.  Eden  Musee  Co.,  51  Id.  711,  on  general 
subject. 

84  Cal.  141-142.     SPAXJLDIN6  v.  WESSON. 

Street  Assessment. — ^Dedication  is  necessary  to  jurisdiction  to  order 
work  done,  p.  142. 

To  same  effect  in  Pacific  etc  Co.  v.  Ellert,  64  Fed.  Rep.  429,  dis- 
cussing riparian  rights  as  to  streets  laid  out  over  tide  waters. 

Street  Assessments. — Answer  cannot  allege  generally  that  supervisors 
had  no  jurisdiction,  p.  142. 

Distinguished  in  People  v.  Reclamation  District,  121  GaL  526,  sus- 
taining similar  allegation  in  quo  warranto. 

84  Cal.  143-154.    NORRIS  ▼.  MOODY. 

Statute  of  Limitations  as  to  pueblo  lands  runs  without  regard  to 
issuance  of  patent  therefor,  p.  153. 

Overruled  in  Anzar  v.  Miller,  90  Cal.  345,  holding  statute  as  to  Mex- 
ican grant  not  to  run  until  patent  issued. 

84  Cal.  154-158.    BARBIERI  y.  SAMELLI. 

Mortgage. — ^Personal  Action  will  not  lie  for  debt  although  security 
alleged  to  be  valueless,  p.  158. 
To  same  effect  in  Powell  v.  Patison,  100  Cal.  239,  McKean  v.  Bank, 


84  Gal.  159-174  Nat«8  on  California  Reports.  3964 

118  Cal.  336,  and  Woodward  v.  Brown,  119  Cal.  291,  293;  63  Am.  St  Bep. 
113,  115;  Largey  y.  Chapman,  18  Mont.  565,  and  Winters  ▼.  Hub  etc. 
Co.,  57  Fed.  Rep.  292,  cited  under  Biddel  ▼.  Brizzolara,  64  OaL  358; 
Hibemia  etc.  Soc.  v.  Thornton,  109  Cal.  428,  429;  50  Am.  St.  Rep.  53 
(and  note,  54),  where  mortgage  lien  claimed  extinguished  because  not 
presented  as  probate  claim;  Savings  Bank  v.  Market  Co.,  122  CaL  35, 
but  sustaining  personal  action  when  security  lost  without  mortgagee's 
fault;  Donaldson  v.  Grant,  15  Utah,  241,  discussing  rights  of  assignee 
of  mortgagee,  under  local  laws.  Cited  in  Longmaid  v.  Coulter,  123  CaL 
215,  discussing  nature  of  vendor's  Uen  and  his  remedies  when  posses- 
sion has  been  retained;  Otto  v.  Long,  127  Cal.  476,  and  Kraft  Co.  ▼. 
Bryan,  140  Cal.  81,  noted  under  Biddel  v.  Brizzolara,  64  Cal.  354;  Salt 
Lake  etc.  Co.  v.  Millspaugh,  18  Utah,  288,  holding  allegation  of  impair- 
ment of  security  essential  in  complaint  on  the  note;  Rein  v.  Callaway, 
7  Idaho,  639,  if  mortgagee  seizes  mortgaged  personalty  and  sells  it  at 
private  sale  under  stipulation  in  mortgage  authorizing  him  to  do  so, 
he  cannot  sue  for  balance  due  on  mortgage  debt.  Distinguished  in 
Brophy  v.  Downey,  26  Mont.  259,  where  in  action  to  foreclose  fint 
mortgage  second  mortgagee  who  is  made  party  defaults,  such  action 
does  not  defeat  right  of  his  assignee  of  note  to  recover  theie(m  after 
the  time  to  redeem  from  foreclosure  sale  has  expired. 

84  (M,  159-163.    TOGNAZZINI  ▼.  MOROANTI. 

Description  of  Patents. — Callt  for  natural  objects  will  pnv«ll  as  to 
relocation  of  lost  comer,  p.  161. 

Cited  in  County  v.  Nolan,  144  Cal.  449,  stating  method  to  be  obsetred 
in  following  government  surveys.    Bee  note  22  Am.  St.  Rep.  85. 

84  CaL  163-165.    IN  SS  HONG  TBN  CHING. 
A  Mongolian  cannot  be  Ilaturalized  or  practice  law,  pp.  164,  165. 

Approved  in  In  re  Yamashita,  30  Wash.  236,  applying  rule  where 
naturalized  Japanese  applied  for  admission  to  practice  law. 

84  Cal.  165-168.    EX  PARTE  SING  AH  TONG. 

Sentence  of  Imprisonment  until  payment  of  fine  at  specified  rate  ii 
valid  when  total  imprisonment  thereunder  will  not  exceed  statutory 
limitation,  p.  167. 

To  same  effect  in  Topeka  v.  Boutwell,  53  Kan.  37,  sustaining  ordi- 
nance prescribing  such  penalty. 

84  CaL  168-174.    BUNTING  ▼.  SALTZ. 

Fraudulent  Conveyance. — Sale  is  conclusively  void  as  against  cred- 
itors when  requisite  delivery  and  change  of  possession  not  made,  p.  170. 
To  same  effect  in  Howe  v.  Johnson,  107  CaL  76,  holding  sale  fraada- 
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lent  under  facts;  George  r.  Pieroe,  123  Cal.  177,  noted  under  Stevens 
V.  Irwin,  15  Cal.  503.  Note  citations:  Wheeler  v.  Selden,  25  Am.  St. 
Rep.  773,  on  general  subject. 

84  CaL  174-176.     BASBIBRI  ▼.  RAMBLLI,  miscited  in  Otto  ▼.  Long, 
127  Cal.  476. 

84  CaL  177-180.    FROLICH  ▼.  McKISRNAll. 

Slander. — Special  Damages  need  not  be  alleged  where  words  are  ae- 
tionable  per  se,  p.  180. 

Cited  in  Jarman  y.  Rea,  137  CaL  343,  noted  under  Nidever  y.  Hall, 
67  Cal.  70. 

84  CaL  181-185.    GRAHAM  y.  HARMON. 

Bill  of  Particulars. — Evidence  of  account  is  inadmissible  only  in  case 
€>f  refusal  after  demand,  p.  185. 

To  same  effect  in  McCarthy  v.  Tecarte  etc.  Co.,  110  CaL  603,  holding 
penalty  inapplicable  under  facts  although  bill  not  served  within  stat- 
utory time;  Minneapolis  etc.  Co.  v.  Vanstrom,  51  Minn.  514,  discussing 
remedy  in  case  of  failure  to  furnish  sufficient  bilL 

84  CaL  103-107.    MBIVDENHALL  y.  PARIS. 

Description  in  Patent. — ^Evident  purpose  in  will  oontrol  when  dk- 
erepancies  in  courses,  p.  106.' 

See  note  to  John8<m  y.  Archibald,  22  Am,  St.  Bep.  34,  on  eyidenoe  to 
establish  calls. 

Descriptions  in  Patents.^Moniiments  will  control  courses  and  dis- 
tances, p.  106. 

Cited  in  Miller  y.  Grunsky^  141  CaL  456,  noted  under  Colton  y.  Seayey, 
22  CaL  406. 

General  Citation.— Larkin  y.  Mullen,  128  CaL  453. 

84  Cal.  107-201.    GRANT  y.  SHEERIN. 

Complaint. — Nonpa3rment  is  sufficiently  alleged  as  against  general 
demurrer  by  allegation  of  refusal  to  pay,  p.  100. 

To  same  effect  in  Gardner  v.  Donnelly,  86  CaL  373,  and  Bliss  y. 
Sneath,  103  Cal.  44,  on  similar  allegations  and  demurrer;  Franz  y. 
Bieler,  126  Cal.  180,  on  point  that  nonpayment  must  be  alleged,  noted 
under  Richards  v.  Insurance  Co.,  80  CaL  505;  Deegan  y.  Deegan,  22 
Nev.  201,  58  Am.  St.  Rep.  740,  as  to  similar  complaint  on  guardian's 
bond  for  conversion  of  moneys. 

General  Demurrer  can  reach  only  entire  faUure  to  state  essential 
facts,  p.  200. 
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To  same  effect  in  Mullally  v.  Townsend,  119  CaL  52,  holding  such 
demurrer  improper  to  raise  sufficiency  of  allegation  of  demand. 

84  Cal.  201-207.    GRANGERS'  ETC.  ASSOCIATION  ▼.  CLARK. 

Mortgage  Foreclosure. — Attorneys'  Fees  to  be  allowed  are  not  oon- 
troUed  by  stipulation  in  mortgage,  p.  206. 

To  same  effect  in  White  v.  Allatt,  87  Cal.  248,  holding  averment  as 
to  amount  of  reasonable  fee  unnecessary. 

Pleading. — Replication   is    unnecessary    to   meet    allegations    of  new 

To  same  effect  In  Sterling  ▼.  Smith,  97  Cal.  346,  permitting  evidence 
matter  in  answer,  p.  204. 

as  to  fraud  therefor,  although  not  originally  pleaded,  and  on  same 
point,  Moore  v.  Copp,  119  Cal.  433,  as  to  fraud  or  mistake,  referring 
to  rebuttal  of  written  instrument  set  up  in  answer. 

84  Cal.     207-214.     MATTINGLT  v.  ROACH.     S.  C.  MATTINGL7  v. 
PENNIE,  106  Cal.  514,  516,  518,  46  Am.  St.  Eep.  88,  96. 

84  Cal.  214-216.    DOTTTHITT  ▼.  FINCH. 

Costs. — ^Plaintiff  may   recover  those   accruing  before  offer  of  judg- 
ment, though  he  recover  less  favorable  judgment,  p.  215. 

Cited  in  Montgomery  ▼.  American  etc  Co.,  108  Wis.  163,  oonstming 
similar  local  statutes. 

84  Cal.  216-219.    CURTISS  ▼.  BACHMAN.     S.  0.  110  CaL  433,  436,  5:} 
Am.  St.  Rep.  112. 

Complaint  on  Injunction  Bond  must  allege  nonpayment  of  damages 
claimed  thereunder,  p.  218. 

Distinguished  in  Bryson  v.  MoCone,  121  Cal.  158,  holding  demand  and 
refusal  unnecessary  in  action  for  breach  of  contract  to  supply  ma- 
chinery; but  see  Dodge  v.  Kimple,  121  Cal.  581,  applying  main  rule  to 
action  for  contribution  between  cosureties. 

Appeal. — ^Demurrer  is  not  waived  by  filing  an  answer  subsequent  to 
Its  overruling,  p.  218. 

To  same  effect  in  Hurley  v.  Ryan,  119  Cal.  72,  reversing  judgment 
because  erroneously  overruled,  notwithstanding  answer  and  verdict. 

84  Cal.  219-221.    ROSEWARN  ▼.  WASHINGTON  ETC.  CO. 

Negligence.— Complaint  in  action  for,  must  allege  grounds  of  recovery, 
p.  220. 
See  note  to  Spellman  v.  Railroad  Co.,  28  Am.  St.  Bep.  858, 
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84  CaL  221-226.    THOMAS  y.  BLACK. 

Fraudulent  Conyeyances. — Vendor's  Dedarationa  after  sole  are  not 
admissible,  p.  225. 

See  note  to  Murphy  v.  Mulgrew,  41  Am.  St.  Rep.  203,  on  evidence. 

84  CaL  226-231.    ABEEL  y.  CLARE. 

Statutes. — ^Title  need  not  embrace  abstract  or  catalogue  of  contents, 
p.  229. 

To  same  effect  in  Ex  parte  Liddell,  93  Cal.  636,  sustaining  title  where 
general  purpose  of  act  declared,  and  People  v.  Superior  Court,  100  Cal. 
121,  ruling  similarly;  County  v.  Spencer,  126  Cal.  672-074,  77  Am.  St. 
Rep.  218,  220,  as  to  Horticultural  Act  of  1881,  page  88,  and  citing  case 
also  on  point  that  that  act  was  valid  as  exercise  of  police  power; 
Law  V.  San  Francisco,  144  Cal.  388,  noted  under  People  v.  Parks.  58 
Cal.  624;  Skinner  v.  Gamett  etc.  Co.,  96  Fed.  738,  quoting  Ex  parte 
Liddell,  93  Cal.  636,  note  to  Crookston  v.  Commrs.,  79  Am.  St.  Rep.  457. 
Note  citations:  Bobel  v.  People,  64  Am.  St.  Rep.  106,  on  general  sub- 
ject. 

General  Law  is  one  relating  to  and  operating  uniformly  on  whole 
of  any  single  class,  p.  230. 

To  same  effect  in  Van  Harlingen  v.  Doyle,  134  Cal.  57,  noted  under 
Smith  V.  Judge,  17  Cal.  556,  and  also  discussed  with  reference  to  Pasa- 
dena V.  Stinson,  91  Cal.  250.  In  re  Dewar's  Estate,  10  Mont.  442 
(cited  in  State  v.  Rotwitt,  15  Mont.  39),  holding  general  an  act  as  to 
fees  of  administrators;  Waite  v.  Santa  Cruz,  89  Fed.  Rep.  624,  ruling 
flimilarly  as  to  act  classifying  cities.  Distinguished  and  explained  in 
Pasadena  v.  Stimson,  91  Cal.  250,  251,  holding  law  under  discussion 
to  be  special.  Note  citations:  State  v.  EUet,  21  Am.  St.  Rep.  781, 
785,  on  general  laws. 

Statutes. — Police  Regulations  include  statute  for  compulsory  vaccina- 
tion of  school  children,  and  may  be  passed  by  legislature,  p.  230. 

To  same  effect  in  French  v.  Davidson,  143  Cal.  661,  affirming  main 
case  and  sustaining  act  of  1889,  page  32;  Blue  v.  Beach,  155  Ind.  136, 
as  to  similar  statutes,  and  sustaining  exclusion  of  pupils  during  epi- 
demic; and  cf.  State  v.  Board,  21  Utah,  416;  note  to  Booth  v.  People, 
78  Am.  St.  Rep.  243;  Glover  v.  Board  etc.,  14  S.  Dak.  144,  where  man- 
damus issued  directing  board  of  education  to  take  back  pupil  suspended 
for  failure  to  be  vaccinated  as  there  was  no  smallpox,  and  on  day  he 
was  admitted  board  officially  notified  by  board  of  health  of  prevalence 
of  smallpox,  his  subsequent  suspension  was  not  contempt;  Potts  v. 
Breen,  167  HI.  67,  68,  59  Am.  St.  Rep.  270,  271,  but  denying  right  of 
etate  board  of  health  to  pass  such  regulation;  and  on  same  point,  in 
State  V.  Bordge,  95  Wis.  402,  60  Am.  St.  Rep.  128;  Bissell  v.  Davison, 
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65  Conn.  191,  and  In  re  Rebenack,  62  Mo.  App.  10,  sustaining  simibr 
statutes;  Board  v.  Purse,  101  Ga.  446,  65  Am.  St.  Rep.  330  (note  33S), 
sustaining  rule  of  board  as  to  suspension  of  children;  Morris  v.  Colum- 
bus, 102  Ga.  800,  66  Am.  St.  Rep.  250,  sustaining  statute  allowing  com- 
pulsory vaccination  of  inhabitants  of  cities.  Note  dtaiions:  Hnrat 
▼.  Warner,  47  Am.  St.  Rep.  546,  on  general  subject. 

General  Citation. — ^Matthews  y.  Kalamazoo  Board  of  Edocaikm,  127 
Mich.  535. 

84  Cal.  233-239.    CHUSCHILL  ▼.  LAUER. 

DiTersion  of  Water. — Complaint  held  to  state  sufficiently  plaintlfrs 
water  rights,  p.  235. 

To  same  effect  in  Crystal  etc  Co.  y.  Los  Angeles,  76  Fed.  Rep.  156, 
sustaining  allegations  as  to  ownership;  and  see  l^tchell  y.  Bain,  142 
Ind.  617,  defining  "water  oourse." 

Water  Rights. — Owners  of  separate  tracts  affected  may  join  in  action 
to  restrain  diversion,  p.  236. 

Cited  in  Brown  y.  Reservoir  Co.,  26  Colo.  71,  and  Lonsdale  Co.  v. 
Cook,  21  R.  L  499,  sustaining  similar  action;  Daly  y.  Ruddell,  137  Cal 
674,  noted  under  People  v.  Morrill,  26  CaL  352. 

84  Cal.  239-244.    WILSON  y.  WHITE. 
Fraud  cannot  be  shown  when  not  alleged,  p.  241. 

To  same  effect  in  Gardner  v.  Bank.  10  Mont.  158,  on  point  that  de- 
fenses must  be  confined  to  those  pleaded. 

Pleading — Waiver  of  Objection. — ^Total  absence  of  aUegaiion  is  not 
waived  by  litigating  question  without  objection,  p.  241. 

To  same  effect  in  Kimball  v.  Richardson  etc.  Co.,  Ill  CaL  397,  but 
holding  aUter  as  to  mere  defective  pleading. 

Deed  is  Valid,  although  fictitious  name  of  grantee  used,  p.  242. 

ated  in  Wolff  v.  EUiott,  68  Ark.  329,  as  to  X,  "wife"  of  A,  although 
she  was  not  his  lawful  wife;  Holman  v.  Winterboer,  107  Iowa,  274, 
as  to  deed  taken  In  assumed  name.  See  notes  32  Am.  St.  Rep.  539; 
23  Am.  St.  Rep.  85. 

Purchaser  at  foreclosure  sale  is  treated  in  equity  as  assignee  of  mort- 
gage foreclosed,  p.  243. 

Approved  in  Anglo  Califomian  Bank  v.  Field,  146  Cal.  654,  where 
assignee  of  plaintiff's  mortgage  took  it  pendente  lite  with  guaranty  of 
priority,  and  subsequently  acquired  fee  from  mortgagor  imder  deed  re* 
citing  it  was  subject  to  both  mortgages,  prior  mortgage  is  not  merged 
in  fee  as  against  second. 
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84  Cal.  244-248.    BAST  v.  MEAD. 

Fraudulent  Conyeyanoe^Bvidence  lield  sufficient  as  to  delivery  and 
change  of  possession,  p.  248. 

Cited  in  Hunt  y.  Bammel,  142  CaL  459,  holding  sale  valid,  under  facts 
stated. 

84  Cal.   249256.     CALANCHINI  ▼.   BRANSTETTES.     S.  C.  96   Cal. 
612,  613. 

Statute  of  Frauds. — ^Part  Performance  is  shown  by  taking  of  posses- 
sion by  vendee  or  making  of  valuable  improvements,  p.  253. 

To  same  effect  in  Moulton  v.  Harris,  94  CaL  421,  holding  part  per- 
formance shown.  Note  citations:  Emmel  v.  Hayes,  22  Am.  St.  Rep. 
777,  and  Ross  v.  Parks,  30  Id.  50,  on  specific  performance. 

Specific  Performance. — Contract  of  sale  at  vendee's  option  may  be 
enforced,  p.  253. 

Distinguished  in  Moore  v.  Tuohy,  142  CaL  849,  noted  under  Hall  v. 
Center,  40  Cal.  63. 

84  CaL  263-272.     NORTON  ▼.  WHITEHEAD.     18  Am.  St.  Rep.  172. 

Assignment  is  Valid  in  equity  of  moneys  to  be  earned  thereafter  on 
existing  contract,  p.  268. 

To  same  effect  in  Board  v.  Salt  Lake  etc  Co.,  13  Utah,  224,  sustain- 
ing such  assignment  as  against  mechanics'  liens.  Note  citations:  Stott 
▼.  Franey,  23  Am.  St.  Rep.  135. 

Agency  is  Revocable  unless  coupled  with  interest  in  subject  matter 
over  or  concerning  which  power  was  to  be  exercised,  pp.  268,  270. 

To  same  effect  in  Gardner  v.  Bank,  10  Mont.  153,  holding  it  revoked 
by  principal's  death;  Linnell  v.  Hudson,  59  S.  C.  286,  sustaining  deeds 
under  power  and  before  its  attempted  revocation.  Note  citations:  Far- 
mers' etc.  Co.  V.  Wilson,  36  Am.  St.  Rep.  700. 

84  CaL  272-275.    HAWES  ▼.  GLARED 

Oral  Stipulation  is  valid  though  not  entered  on  minutes,  when  party 
has  received  benefit  therefrom,  p.  274. 

To  same  effect  in  Smith  v.  Whittier,  95  Cal.  289  (dted  in  Reclama- 
tion Dist.  V.  Hamilton,  112  Cal.  610),  as  to  unfiled  written  stipulation 
as  to  taking  of  deposition,  acted  upon  as  binding,  although  substitu- 
tion of  attorneys  thereafter  had;  Heame  v.  De  Young,  111  Cal.  377,  as 
to  unentered  stipulation  as  to  residence  of  parties,  an  motion  for  change 
of  venue,  acted  on  by  court;  Perego  v.  Dodge,  9  Utah,  7,  holding  right 
to  jury  trial  waived  by  failure  to  objecL 
Notes  Cal.  Rep.— 249. 
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84  Gal.  276-279.    PEOPLE  ▼.  CHOT  AH  SING. 

Criminal  Law — ^Evidence. — ^Prosecuting  witness  cannot  testify  as  to 
his  attempted  bribery  by  person  not  connected  with  defendant,  p.  278. 

« 

Distinguished  in  People  ▼.  Wong  Chuey,  117  Cal.  628,  allowing,  for 
purposes  of  impeachment,  examination  of  defendant's  witness^  as  to 
his  attempts  to  bribe  other  witnesses. 

84  CaL  270-280.    McMENOlfT  ▼.  TALBOT. 

Statute  of  Frauda. — Complaint  need  not  affirmatively  allege  wntta 
contract,  p.  280. 

See  note  to  Jordan  v.  Furnace  Co.,  78  Am.  St.  Rep.  648. 

84  CaL  281-291.    LA  SUE  v.  GROEZINGER;  18  Am.  St.  Rep.  179. 

Assignment  is  Valid  of  assignor's  contract  to  sell  to  another  all  grapes 
of  certain  standard  to  be  raised  during  certain  period  on  his  land,  p. 
283. 

To  same  effect  in  Colorado  etc.  Co.  ▼.  Godding,  2  Colo.  App.  2,  but 
holding  question  immaterial  in  cas^;  Mitchell  v.  Taylor,  27  Oreg.  385, 
sustaining  assignment  of  option  to  purchase  stock;  Department  opinion 
in  Simmons  v.  Zimmerman,  144  Cal.  266,  but  see  Bank  opinion,  pags 
260,  contra,  holding  contract  discussed,  assignable. 

General  Citation.— Mueller  y.  Northwestern  University,  195  RL  282. 

84  (M.  295-299.    SCRIVNER  ▼.  DIETZ. 

Trustee's  Grantee,  with  notice,  takes  subject  to  same  troBt,  p.  297. 
Cited  in  Sav.  etc  Soc  ▼.  Davidson,  97  Fed.  713,  noted  under  Page  v. 
Naglee,  6  Cal.  241. 

Merger  of  Mortgage  on  acquisition  of  fee  is  always  question  of  in- 
tent, p.  298. 

To  same  effect  in  Davis  v.  Randall,  117  Cal.  16,  holding  merger  not 
implied  where  there  is  intervening  claim;  Anglo-Califomian  Bank  t» 
Field,  146  Cal.  654,  where  assignee  of  plaintiff's  mortgage  took  it  pend- 
ente lite  with  guaranty  of  priority,  and  subsequently  acquired  fee  from 
mortgagor  under  deed  reciting  it  was  subject  to  both  mortgages,  prior 
mortgage  Lb  not  merged  in  fee  as  to  second.  Note  citations:  Buzzell 
V.  Still,  25  Am.  St.  Rep.  779,  on  merger  of  estates. 

84  Cal.  299-303.     KNOTT  v.  PEDEN, 

New  Trial. — Specification  of  Particulars  of  insufficiency  of  evidence 
is  sufficient  if  stating  that  there  is  no  evidence  to  support  specified 
finding,  p.  300. 

To  same  effect  in  Dawson  v.  gchloss,  93  Cal.  200,  but  holding  such 
general  specification  as  to  whole  of   verdict  insufficient,  and  see  Da 
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Mol^a  ▼.  Martin,  120  Cal.  547,  also  holding  specifications  insufficient 
and  discussing  form  generally;  Bell  v.  Staacke,  141  Cal.  192,  noted  under 
Strong  V.  Ryan,  46  CaL  41. 

Assessment  of  mortgaged  lands  to  mortgagor  in  which  remainder  of 
Talue  after  deduction  of  mortgage,  can  be  ascertained  by  taking  as- 
sessments of  plaintiff  and  mortgagee  as  one  and  deducting  value  of 
mortgage  from  mortgagor's  assessment,  is  void,  p.  303. 

Overruled  in  Palomares  ^tc.  Co.  v.  Los  Angeles  County,  146  CaL  535, 
holding  contra. 

84  Cal.  304-310.    EX  PARTE  EEENEY. 

Municipal  Ordinances. — Consolidated  cities  and  counties  can  pass  only 
fliich  sanitary  regulations  as  are  not  inconsistent  with  general  laws, 
p.  305. 

To  same  effect  in  People  v.  Baboock,  114  Cal.  563,  on  point  that  such 
consolidated  cities  and  counties  are  subject  to  general  laws. 

Habeas  Corpus  will  lie  when  petitioner  is  imprisoned  under  void  ordi- 
nance, p.  310. 

Cited  in  People  v.  District  Court,  26  Cok).  384,  discussing  power  to 
review  constitutionality  of  statutes  on  such  proceeding. 

Board  of  Health  of  San  Francisco  is  a  k>cal  department  of  the  state 
government,  p.  307. 

Cited  in  People  v.  Williamson,  135  CaL  416,  noted  under  People  v. 
Perry,  79  CaL  110. 

84  Cal.  311-315.    SCAMMON  v.  WELLS,  FARGO  &  CO. 

Common  Carrier  is  not  liable  beyond  value  of  goods  carried,  as  stated 
in  receipt  given  therefor,  p.  313. 

To  same  effect  in  Michalitschke  v.  Wells,  118  Cal.  689,  discussing 
validity  of  contract  limiting  carrier's  liability. 

Common  Carrier  may  settle  for  loss  with  consignee  in  absence  of 
actual  knowledge  as  to  ownership,  p.  314. 

To  same  effect  in  Dyer  v.  Railway  Co.,  51  Minn.  348,  38  Am.  St.  Rep. 
507,  sustaining  such  settlement  as  against  owner's  claim.  Note  cita- 
tions: Trentor  v.  Pothen,  24  Am.  St.  Rep.  229,  on  notice  to  agent.  Dis- 
tinguished in  First  Nat.  Bank  v.  Northern  Pac  Ry.,  28  Wash.  443, 
delivery  by  carrier  to  consignee  named  in  bill  of  lading  does  not  exon- 
erate it  from  liability  unless  delivery  be  made  on  production  of  bill 
of  lading. 

84  Cal.  316-322.    CLEART  v.  FOLGER;  18  Am.  St.  Rep.  187. 

Vendor  and  Vendee. — Contract  is  wholly  at  an  end  when  time  is  of 
essence  and  both  parties  are  in  default,  p.  319. 

Overruled  in  Newton  v.  Hull,  90  Cal.  492,  493  (cited  in  Raymond  v. 
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San  Gabriel  etc.  Co.,  53  Fed.  Rep.  886),  sustaining  right  of  vendor  to 
tender  deed  after  last  installment  of  price  overdue,  and  to  bring  action 
on  vendee's  refusal  to  pay;  and  see  as  to  this  case,  and  on  same  point, 
Townsend  v.  Tufts,  95  Cal.  259,  260,  261,  29  Am.  St.  Rep.  109,  110, 
Phelps  V.  Brown,  95  Cal.  575,  Bradford  v.  Parkhurst,  96  CaL  105,  31 
Am.  St.  Rep.  190,  Burke  v.  Hours,  98  Cal.  171;  and  see  Way  v.  Johnson, 
5  S.  Dak.  243,  also  dted  below. 

Vendor  is  in  Default  when  not  tendering  deed  within  proper  time, 
p.  319. 

To  same  effect  in  Merrill  v.  Merrill,  103  Cal.  292,  but  holding  no  re- 
scission by  vendor  shown  by  his  refusal  to  complete  performance  be- 
cause of  vendee's  default;  Clock  v.  Howard  etc.  Co.,  123  Cal.  16,  but 
holding  no  rescission  by  vendor  shown  by  refusal  to  perform  on  vendee's 
breach. 

Vendor  and  Vendee. — ^Time  held  to  be  of  essence  of  eontract,  p.  320. 

Cited  in  Woodruff  v.  Semitropic  etc.  Co.,  87  Cal.  280,  ruling  similarly, 
and  sustaining  rescission  by  vendor  under  facts.  Note  citations: 
Sowles  V.  Hall,  22  Am.  St.  Rep.  105,  Martin  v.  Morgan,  22  Id.  243,  on 
general  subject. 

Forfeitures  are  not  favored,  and  not  enforced  if  in  ambiguous  terms, 
p.  321. 

Cited  in  Quatman  v.  McKay,  128  CaL  289,  holding  burden  to  be  on 
one  asserting  the  forfeiture.  See  note  in  21  Am.  St.  Rep.  662;  50  Am. 
St.  Rep.  877. 

Vendee  may  Secover  back,  in  case  of  rescission,  all  moneys  paid,  less 
damages  shown  by  vendor  for  vendee's  failure  to  complete  purchase, 
p.  321. 

To  same  effect  in  Drew  v.  Pedlar,  87  Cal.  450,  22  Am.  St.  Rep.  262, 
but  denying  such  recoupment  where  not  pleaded;  White  v.  Buell,  90 
Cal.  179,  sustaining  complaint  by  vendee  therefor;  Phelps  v.  Brown, 
95  Cal.  575,  576,  holding  agents  liable  to  vendee  therefor  under  facts; 
Joyce  V.  Shafer,  97  Cal.  337,  but  denying  vendee's  right  of  recovery  on 
his  own  default  alone;  Shively  v.  Semitropic  etc.  Co.,  99  CaL  261,  hold- 
ing clause  of  forfeiture  immaterial;  Fountain  v.  Semitropic  Co.,  99  CaL 
683,  but  holding  pleadings  insufficient  as  basis  for  such  relief;  Way  v. 
Johnson,  5  S.  Dak.  243,  on  point  that  vendee  cannot  recover  unless 
vendor  put  in  default  or  contract  mutually  rescinded;  Duncan  v.  Gis- 
born,  17  Utah,  212,  discussing  vendee's  rights  on  vendor's  default.  Note 
citations:  Easton  v.  Montgomery,  25  Am.  St.  Rep.  132,  on  general  sub- 
ject. 

84  CaL  327-409.     HAVEMEYER  v.  SUPERIOR  COURT;    18  Am.  St 
Rep.  192;  87  CaL  267. 

Dissolution  of  Corporation.~Receiver  cannot  be  appointed  under  de- 
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eree  of  forfeiture  in  proceedings  under  section  808,  Ck>de  of  Civil  Pro- 
oedtire,  p.  361. 

To  same  effect  in  State  etc.  Co.  ▼.  San  Francisco,  101  Cal.  146,  on 
point  that  jurisdiction  to  decree  of  dissolution  exists  only  by  virtue 
of  statutory  authority;  People  v.  Union  etc.  Assn.,  127  Cal.  407  (and 
cf.  Ferrell  v.  Evans,  25  Mont.  454),  holding  receiver  unauthorized  under 
facts  stated,  in  proceedings  to  wind  up  building  and  loan  association; 
Sullivan  v.  Gage,  145  Cal.  761,  762,  768,  refusing  mandamus  to  compel 
state  board  of  examiners  to  allow  claim  for  fees  for  attorney  for  re- 
ceiver  appointed  under  void  order  of  court  in  suit  by  state  to  dissolve 
corporation;  Murray  v.  Superior  Court,  129  Cal.  633,  and  Gibson  v. 
Thornton,  107  Ga.  563,  noted  under  Neall  v.  Hill,  16  Cal.  146;  but  cf. 
San  Antonio  etc.  Co.  v.  State,  22  Tex.  Civ.  App.  126;  afl&rming  appoint- 
ment under  local  statutes;  notes  to  Cameron  v.  Groveland  etc.  Co., 
72  Am.  St.  Rep.  40,  56-59;  Murray  v.  American  etc.  Co.,  70  Fed.  Rep. 
344,  denying  power  of  appointment  under  Bank  Commissioners'  Act; 
Nelson  v.  Hubbard,  96  Ala.  245,  on  point  that  dissolution  abates  all 
suits  pending  against  corporation;  Weatherly  v.  Water  Co.,  115  Ala. 
173,  construing  local  statutes. 

Dissolution  of  Corporation. — Property  belongs  to  its  then  stockhold- 
ers, p.  362. 

See  note  to  Higgins  v.  Downward,  40  Am.  St.  Rep.  158;  Wilson  v. 
Leary,  58  Am.  St.  Rep.  781. 

Dissolution  of  Corporation. — State  has  no  interest  in  appointment  of 
receiver  therein,  p.  371. 

Cited  in  Yore  v.  Superior  Court,  108  Cal.  436,  denying  right  of  state 
to  apply  for  appointment  of  receiver  subsequent  to  judgment  imposing 
fine. 

Service  of  Writ  of  Prohibition  need  not  be  made  on  parties  to  suit 
if  upon  attorney  for  respondent  judge,  who  appears  on  application 
for  writ,  p.  373. 

To  same  effect  in  Taylor  v.  Hill,  115  Cal.  151,  sustaining  notice  of 
claim  to  infant  creditor  in  insolvency  proceedings. 

Contracts  are  Void  when  creating  a  monopoly,  p.  378. 

To  same  effect  in  California  etc.  Assn.  v.  Stelling,  141  Cal.  720,  on 
point  that  the  only  penalty  as  to  such  contracts  is  that  courts  refuse 
to  enforce  them;  Insurance  Cos.  v.  State,  75  Miss.  40,  as  to  insurance 
combine. 

« 

Dissolution  of  Corporations. — ^Appeal  from  decree,  with  proper  bond, 
suspends  its  effect,  p.  381. 

To  same  effect  in  State  etc.  Co.  v.  San  Francisco,  101  Cal.  150,  fur- 
ther cited  above;  San  Jose  Bank  v.  Bank,  121  CaL  545,  denying  right  to 
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appoint   receiver   after   appeal.    Note   citations:    Fawcett    v.    Superior 
Court,  55  Am.  St.  Rep.  899,  on  effect  of  appeals. 

Dissolution  of  Corporation. — ^Purchase  of  property  of  corporation 
pending  such  proceedings  is  not  void  as  to  state,  p.  385. 

See  note  to  Stout  v.  Philippi  etc.  Co.,  56  Am.  St.  Rep.  864,  866,  on 
lis  pendens. 

Prohibition  will  lie  to  restrain  unauthorized  acts  of  receiver  appointed 
by  order  in  excess  of  court's  jurisdiction,  where  remedy  by  appeal 
inadequate,  p.  389. 

To  same  effect  in  Bishop  v.  Superior  Court,  87  Cal.  236,  but  denying 
writ  to  restrain  condemnation  suit,  where  matter  within  jurisdiction 
of  court;  concurring  opinion,  Bruner  v.  Superior  Court,  92  Cal.  268,  as 
to  restraint  of  criminal  trial,  based  on  indictment  found  by  invalid 
grand  jury;  Cosby  v.  Superior  Court,  110  Cal.  53,  granting  writ  to  re- 
strain further  proceedings  under  nonappealable  contempt  judgment; 
Fischer  v.  Superior  Court,  110  Cal.  140,  granting  writ  against  order 
appointing  receiver  for  corporation,  pending  suit  against  it,  and  placing 
him  in  possession  of  its  property;  Jacobs  v.  Superior  Court,  133  CaL 
365,  85  Am.  St.  Rep.  205,  stating  change  in  code  section  as  to  right  of 
appeal  from  order  appointing  receiver;  dissenting  opinion  in  Hartigan 
V.  Board,  49  W.  Va.  49,  illustrating  Instances  of  issuance;  Fayerweather 
V.  Monson,  61  Conn.  444,  discussing  character  and  effect  of  writ  under 
local  statutes;  State  v.  Superior  Court,  15  Wash.  674,  55  Am.  St.  Rep. 
911,  sustaining  issuance  under  local  statutes.  Note  citations:  Speed  v. 
Common  Council,  39  Am.  St.  Rep.  564;  American  etc.  Co.  v.  McGet- 
tigan,  71  Am.  St.  Rep.  355. 

Prohibition  will  not  Lie  where  remedy  by  appeal  adequate,  p.  398. 

To  same  effect  in  Grant  v.  Superior  Court,  106  Cal.  325  (cited  in 
White  V.  Superior  Court,  110  Cal.  69,  and  see  58),  denying  writ  as  to 
order  fixing  compensation  of  receiver;  State  v.  Guinotte,  166  Mo.  527, 
as  to  certiorari,  but  granting  writ  and  holding  other  relief  inadequate. 

Prohibition. — Objection  to  Jurisdiction  of  trial  court  should  be  made 
by  appropriate  plea  therein,  if  opportunity  therefor  is  given,  p.  403. 

To  same  effect  in  Howell  v.  Budd,  91  Cal.  347,  applying  rule  to  re- 
quest for  transfer  of  cause  for  judge's  disqualification. 

Where  Want  of  Jurisdiction  is  Apparent  on  face  of  proceedings  below, 
preliminary  objection  is  unnecessary  before  suing  out  prohibition,  p. 
405. 

Approved  in  People  v.  District  Court,  29  Colo.  189,  supreme  court 
will  issue  prohibition  notwithstanding  objection  to  jurisdiction  not 
raised  below,  where  lack  of  jurisdiction  is  apparent  from  pleadings. 

Prohibition—SeceiYer.— Right  to  prohibition  in  caoe  ot  acts  of  unaa- 
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thorized  receiver,  is  unaffected  by  failure  to  request  his  removal  by 
appointing  court,  p.  405. 

Cited  in  State  v.  Aloe,  ^152  Mo.  484,  holding  granting  of  writ  discre- 
tionary with  appellate  court. 

General  Citation.— State  v.  Second  Judicial  District  Court,  22  Mont. 
235. 

84  Cal.  409-419.    MITCHELL  ▼.  CLINE. 

Sale  will  be  ordered  only  when  partition  would  be  to  great  prejudice 
of  owners,  p.  418. 

To  same  effect  in  Boyston  v.  Miller,  76  Fed.  Rep.  59,  ordering  parti- 
tion of  mining  claim  under  facts;  Ryan  v.  Egan,  26  Utah,  245,  refusing 
partition  sale  of  mining  claim. 

84  CaL  420-424.    SILVA  ▼.  CAMPBELL. 

Forfeiture  of  Lease  for  nonpayment  of  rent  is  waived  by  its  subse- 
quent acceptance,  p.  422. 

To  same  effect  in  Brigham  Yoimg  etc.  Co.  v.  Wagener,  13  Utah.  241, 
holding  waiver  shown  under  facts.  Note  citations:  Moses  v.  Loomis, 
47  Am.  St.  Rep.  198,  on  general  subject. 

84  Cal.  424-433.    SHARON  ▼.  SHARON;  S.  C.  84  Cal.  433-434. 

Jurisdiction  of  Court  first  acquiring  jurisdiction  is  exclusive  of  all 
other  jurisdictions,  p.  430. 

To  same  effect  in  State  ▼.  Benton,  12  Mont.  76,  78,  as  to  conflict  in 
issuance  of  letters  of  administration;  Bateman  v.  Railroad  Co.,  96  Mich. 
444,  sustaining  judgmexit  of  superior  tribunal  as  bar,  although  later  in 
point  of  time;  Board  v.  People,  189  111.  448,  noted  under  Semple  ▼. 
Wright,  32  Cal.  669;  Gamble  v.  San  Diego,  79  Fed.  Rep,  500,  sustaining 
jurisdiction  of  state  as  against  Federal  court.  Note  citations:  Gay 
etc.  v.  Brierfield  etc.  Co.,  33  Am.  St.  Rep.  141,  on  conflict  of  jurisdic- 
tion. 

MisoeUaneous. — Starr  v.  Kxeuzberger,  131  Cal.  44. 

84  Cal.  433-434.    SHARON  v.  SHARON. 

Sureties  on  Appeal  Bond  are  not  liable  where  principal  thereon  not 
liable,  p.  434. 

Cited  in  Starr  v.  Kreuzberger,  131  Cal.  44,  noted  under  Pamell  ▼. 
Hancock,  48  Cal.  452.  Distinguished  in  Farrott  v.  Kane,  14  Mont.  30, 
holding  principal  and  sureties  liable  on  stay  bond.  Note  citations: 
Howell  v.  Alma  etc  Co.,  38  Am.  St.  Rep.  712,  on  sureties'  liability. 

84  Cal.  435-440.    ALBION  RIVER  ETC.  CO.  ▼.  HESSER. 
Eminent  Domain. — Compensation  for  condemnation  by  railroad  can* 
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not  include  value  of  improvements  placed  on  land  by  company  with 
bona  fide  intent  to  oommenoe  proceedings  thereafter,  p.  436. 

To  same  effect  in  San  Francisco  etc.  Co.  v.  Taylor,  86  Cal.  248,  as  to 
track  laid  on  ground;  Stewart  v.  Sefton,  108*  Cal.  210,  discussing  right 
of  trespasser  to  remove  trees  planted  on  another's  land  by  mistake; 
St.  Louis  etc.  Co.  v.  Nyce,  61  Kan.  401,  on  point  that  such  improvements 
are  to  be  considered  as  trade  fixtures;  Seattle  etc.  Co.  v.  Corbett,  22 
Wash.  191,  holding  land  owner  not  entitled  to  value  of  such  improve- 
ments. 

84  Cal.  444-448.    IN  RE  O'SULLIVAN. 

Probate  Sales. — Proceedings  are  statutory,  and  substantial  oomplianee 
is  essential,  p.  447. 

To  same  effect  in  Hellman  v.  Merz,  112  Cal.  666,  holding  sale  void 
when  notice  insufificiently  published. 

Sale  of  S€a1  Estate^^-Prohibition  of  order  to  show  cause  and  notiee 
may  be  directed  made  in  weekly  newspaper,  p.  447. 

To  same  effect  in  Northern  etc  Trust  v.  Cadman,  101  OaL  205,  dis- 
cussing right  of  sheriff  to  direct  publication  of  notice  of  foredoaura  sak. 

84  Cal.  440-456.    PEOPLE  ▼.  SANSOHE. 

Prior  Conviction. — Plea  of  Guilty  renders  reading  of  indictment  as 
to  allegations  thereof  erroneous,  p.  450. 

To  same  effect  in  People  v.  Wheatley,  88  Cal.  117,  discussing  forms  of 
plea  as  to  such  charge,  and  effect  of  plea  of  guilty  after  contrary  plea; 
People  V.  Thomas,  110  Cal.  43,  holding  evidence  of  declarations  of  such 
conviction  when  plea  of  guilty  entered;  but  see  People  v.  Arnold,  116 
Cal.  687,  holding  objection  waived  as  to  cross-examination  of  defendant 
as  to  such  conviction.  Cited  in  People  v.  Smith,  143  Cal.  600,  but  hold- 
ing similar  error  cured  by  instructions  of  court. 

Circumstantial  Byidence. — ^Verdict  is  not  dependent  on  superior  num- 
ber of  probabilities  on  either  side,  p.  456. 

To  same  effect  in  People  v.  Delwood,  94  CaL  90,  reversing  judgment 
for  instruction  to  such  effect. 

84  Cal.  456-468.    HARRIGAN  ▼.  MOWRT. 

Action  to  Quiet  Title  will  not  lie  by  equitable  against  legal  owner, 
p.  467. 

To  same  effect  in  Shanahan  v.  Crampton,  92  Cal.  14,  Tuffree  v.  Pol- 
hemus,  108  Cal.  676,  Fudeckar  v.  Irrigation  District,  100  Cal.  38,  and 
McDonald  v.  McCoy,  121  Cal.  71,  cited  under  Von  Drachenfels  v.  Doo- 
little,  77  Cal.  295;  S.  S.  B.  etc.  Co.  v.  Bank,  127  Cal.  248,  noted  nndar 
O'Connor  v.  Irvine,  74  Cal.  435;  Chase  v.  Cameron,  133  CaL  234,  noted 
under  Von  Drachenfels  v.  DooUttle,  77  CaL  296. 
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84  Oal.  468-475.    PSOPLE  ▼.  HAMB£R6. 

Superior  Court  haft  Jurisdiction  of  charge  of  obtaining  money  under 
false  pretenses  where  statute  fixing  penalty  so  provides,  p.  472. 

To  same  effect  in  State  y.  Myers,  11  Mont.  369,  discussing  jurisdic- 
tion of  misdemeanor  cases  imder  local  statutes. 

Once  in  Jeopardy.— Verdict  must  be  found  upon  plea  in  addition  to 
general  plea  of  not  guilty,  p.  472. 

To  same  effect  in  People  y.  Tucker,  115  OaL  339,  holding  general 
Terdict  of  guilty  insufficient. 

Obtaining  Property  under  False  Pretenses  may  be  based  upon  false 
statements  as  to  title  to  property  when  property  of  another  secured 
thereby,  p.  474.  See  notes  to  Barton  v.  People,  25  Am.  St.  Rep.  381, 
and  387,  as  to  evidence  thereon. 

Sentence. — ^Imprisonment  cannot  be  imposed  for  nonpayment  of  fine, 
where  sentence  already  contains  imprisoment,  p.  475. 

To  same  effect.  People  v.  Brown,  113  Cal.  36,  but  permitting  execu- 
tion for  fine  under  sections  1205  et  seq..  Penal  Code,  although  imprison- 
ment also  adjudged;  Roberts  y.  Howella,  22  Utah,  394,  noted  under 
Ex  parte  Neustadt,  82  Cal.  273. 

84  CU.  480-483.    PEOPLE  ▼.  McLEAN. 

Accomplice. — Corroborating  Evidence  is  sufficient  if  tending  to  oon- 
nect  defendant  with  crim^,  p.  481. 

To  same  effect  in  People  v.  Sternberg,  111  Cal.  6,  holding  sufficient 
oorroboration  shown,  and  ruling  similarly;  People  v.  Barker,  114  Cal. 
620,  further  holding  strength  of  corroborating  evidence  to  be  for  jury; 
Kent  V.  State,  64  Ark.  253,  and  State  v.  Hicks,  6  8.  Dak.  328,  construing 
local  statute. 

84  Cal.  484-486.    PEOPLE  ▼.  SAMARIO. 

Motion  to  Strike  Out  Evidence  may  be  denied  where  question  not 
objected  to  when  asked,  p.  485. 

To  same  effect  in  People  v.  Dixon,  94  Cal.  258,  but  ruling  alitor  as 
to  answer  stating  hearsay  evidence  when  question  not  objectionable; 
Wheelock  v.  Godfrey,  100  Cal.  588,  denying  right  of  party  to  move  to 
strike  out  as  incompetent  evidence  given  by  his  own  witness;  In  re  Wax, 
106  Cal.  347,  denying  right  to  move  where  objection  interposed  but 
withdrawn. 

Amendment  of  Record  to  show  lack  of  personal  plea  to  information 
is  within  discretion  of  judge,  p.  486. 

To  same  effect  in  State  v.  Griffin,  4  Idaho,  461,  following  rule;  State 
T.  Blake,  5  Wyo.  118,  sustaining  denial  of  motion  to  amend  as  to  pro- 
ceedings on  sentence. 
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84  Cal.  486-439.  HOMS  FOR  INEBRIATES  ▼.  KAPLAN. 

Appeal  void  because  premature  leaves  case  ilndisturbed  in  lower 
oourt,  p.  488. 

To  same  effect  in  Brady  v.  Burke,  90  GaL  5,  as  to  appeal  before  entry 
of  judgment. 

Appeal  will  be  Dismissed  if  taken  before  entry  of  judgment,  p.  488. 

To  same  effect  in  McHugh  v.  Adkins,  117  Gal.  228,  dismissing  appeal; 
Estate  of  Pearsons,  119  Gal.  28,  ruling  similarly  as  to  appeal  from  pro- 
bate order;  Wood  v.  Water  Go.,  122  Cal.  156,  but  holding  time  for  ap- 
peal based  on  insufficiency  of  eyidence  to  run  from  rendition  of  judg- 
ment; Estate  of  Scott,  124  Gal.  675,  on  point  that  time  for  appeal  from 
probate  order  nms  from  its  entry;  Estate  of  Kennedy,  129  Gal.  385, 
further  holding  that  such  dismissal  does  not  operate  as  an  affirmance; 
Bell  y,  Staacke,  137  Cal.  308,  noted  imder  Lorenz  v.  Jacobs,  53  Gal.  24; 
Estate  of  More,  143  Cal.  500,  noted  under  McLaughlin  v.  Doherty,  54 
Cal.  519;  Gramm  y.  Fischer,  3  Wyo.  596,  when  taken  between  readi- 
tion  and  entry  of  judgment. 

84  Gal.  489-499.    O'CALLAGHAN  ▼.  BODS. 

Owner  of  Warehouse  is  liable  to  one  coming  thereto  as  visitor  on 
business  for  injuries  from  throwing  bales  into  gangway  provided  for 
his  passage,  p.  493. 

To  same  effect  in  Pelton  v.  Schmidt,  104  Mich.  349,  53  Am.  St.  Rep. 
466,  as  to  accident  to  truckman  through  imguarded  trap  door. 

Demurrer  for  Want  of  Capacity  of  *^the  plaintiffs"  to  sue  will  be  over- 
ruled when  any  one  of  these  has  capacity,  p.  495. 

Cited  in  Neumann  v.  Moretti,  146  Cal.  28,  where  plaintiffs  joined  in 
demurrer  to  answer  setting  forth  counterclaim  it  was  properly  over- 
ruled where  it  stated  counterclaim  as  to  one  of  plaintiffs;  Stiles  ▼. 
Guthrie,  3  Okl.  36,  on  point  that  general  demurrer  by  all  defendants 
will  be  overruled  when  complaint  sufficient  as  to  any;  Hudson  v.  Archer, 
4  S.  Dak.  136,  sustaining  complaint. 

Demurrer  for  Misjoinder  of  Parties  must  specify  wherein  allied 
misjoinder  exists,  p.  495. 

To  same  effect  in  Gardner  v.  Samuels,  116  Gal.  88,  58  Am.  St.  Rep. 
136,  but  holding  demurrer  sufficient  in  form;  Kreling  v.  Kreling,  118 
Cal.  420,  applying  rule  to  demurrer  for  misjoinder. 

Evidence — Answer. — Objection  that  part  of  answer  is  unresponsive 
should  be  raised  by  motion  to  strike  out,  p.  496. 

Cited  in  People  y.  Cole,  141  CaL  92,  holding  objeeUxMi  to  questioB 
insufficient. 
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84  Cal.  499-504.    WITCHER  v.  CONELIN. 

Certificate  of  Purchase,  or  reoeiver's  certificate,  may  be  overcome  by 
proof  of  adverse  possession  by  another  at  time  of  location,  p.  501. 

To  same  effect  in  McTarnahan  v.  Pike,  91  Cal.  544,  applying  rule  to 
certificate  of  sale  of  mineral  land;  Graves  v.  Hebbron,  125  Cal.  405, 
on  point  that  final  receipt  is  a  "certificate  of  purchase"  within  section 
1925,  Code  of  Civil  Procedure,  and  that  land  as  then  surveyed  was  not 
subject  to  entry  by  another. 

84  Cal.  505-510.    JUDSON  ▼.  LYFORD.     S.  C,  see  BURNETT  ▼.  LY- 
FORD,  93  Cal.  116. 

Fraudulent  Conveyance. — Sheriff's  deed  on  execution  vests  all  of 
grantor's  title,  p.  507. 

Cited  in  Bank  v.  Maxwell,  123  Cal.  371,  69  Am.  St.  Rep.  72,  noted 
under  Bull  v.  Ford,  66  Cal.  176. 

Fraudulent  Conveyance — Grantor's  Intent. — ^Findings  sustaining  sale 
were  set  aside  as  contrary  to  evidence,  pp.  508,  510. 

Cited  in  Bull  v.  Bray,  89  Cal.  292,  in  support  of  general  rule,  discuss- 
ing necessity  of  finding  as  to  indent;  Windhaus  v.  Bootz,  92  Cal.  621, 
but  sustaining  findings  as  to  regularity  of  conveyance,  distinguishing 
main  case  as  to  facts;  Fidelity  etc  Co.  v.  Thompson,  128  Gal.  509,  noted 
under  Swartz  v.  Hazlett,  8  Cal.  118;  Wolters  v.  Rossi,  126  CaL  652, 
gift  of  moneys  by  insolvent  husband  to  wife  made  after  service  of  order 
of  exalnination  by  creditors  is  fraudulent. 

Fraudulent  Conveyance. — ^Fraudulent  Intent  of  grantor  alone  will 
avoid  where  deed  without  consideration,  and  is  question  of  fact,  p. 
608. 

To  same  effect  in  Chalmers  v.  Sheehy,  132  Cal.  466,  84  Am.  St.  Rep. 
68,  holding  conveyance  fraudulent  under  facts  stated;  Merchants'  Bank 
T.  Greenhood,  16  Mont.  458,  as  to  assignment  for  benefit  of  creditors; 
Ogden  etc.  Bank  v.  Barker,  12  Utah,  22,  as  to  like  deed  from  father  to 
children.  Note  citations:  Van  Raalte  v.  Harrington,  20  Am.  St.  Rep. 
633,  on  general  subject. 

84  Cal.  511-514.    FALLON  ▼.  BRITTAN. 

Amendment  of  Decree  may  be  made  at  any  time,  and  even  after  its 
affirmance  on  appeal,  for  merely  clerical  error,  p.  514. 

To  same  effect  in  Dickey  v.  Gibson,  113  Cal.  34,  54  Am.  St.  Rep.  326, 
as  to  amendment  of  decree  of  foreclosure;  Clock  Co.  v.  Tobin,  123  Cal. 
378,  as  to  clerical  errors  in  defendants'  names;  Fay  v.  Stubenrauch,  141 
Cal.  575,  as  to  clerical  error  in  initials  of  name.  Distinguished  in  Spen- 
cer V.  Troutt,  133  Cal.  609,  noted  under  Society  v.  Horton,  63  Cal.  310. 
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84  Gal.  515-528.    HUNRO  ▼.  PACIFIC  COAST  ETC.  CO.;   18  Am.  St. 
Rep.  248. 

Pleading. — Appointment  of  Administrator  may  be  alleged  as  under 
order  duly  given  and  made,  without  reciting  jurisdictional  facts,  p. 
518. 

To  same  effect  in  Kirsch  y.  Derby,  96  Gal.  605,  sustaining  allega- 
tions as  to  probate  of  will  and  executor's  appointment. 

Negligence. — ^Damage  from  £aq;>lo8ion  of  blast  in  populated  city  is 
actionable,  irrespective  of  care  used  therein,  p.  519. 

To  same  effect  in  Klepsch  y.  Donald,  4  Wash.  St.  438,  31  Am.  St 
Rep.  938  (and  note,  944),  but  holding  mere  fact  of  explosion  and  in- 
jury not  to  establish  prima  fade  case  under  facts;  and  see  Graetz  t. 
McKenzie,  9  Wash.  699,  holding  contributory  negligence  shown.  Note 
citations:  Davis  v.  Railway  Co.,  57  Am.  St.  Rep.  944,  on  instructions 
on  negligence. 

Action  for  Death  is  maintainable  by  heirs  or  representatives  of  de- 
ceased, but  not  by  both,  p.  522. 

To  same  effect  in  Hartigan  v.  Southern  Pacific  Co.,  86  CaL  144,  hold- 
ing judgment  for  executor  a  bar  to  separate  action  by  heirs;  Lubrano 
v  Mill,  19  R.  I.  134,  discussing  survival  of  action  under  local  statute; 
see  also  in  Fleming  v.  Loan  Agency,  87  Tex.  240,  on  point  that  private 
corporation  may  be  liable  therefor.  Cited  in  Webster  v.  Norwegian 
Mg.  Co.,  137  Oal.  399,  but  holding  action  not  maintainable  by  repre- 
sentative when  there  are  no  heirs;  Daubert  v.  Western  M.  Co.,  139  CaL 
188,  holding  action  not  maintainable  by  child  bom  after  death  of 
father,  but  en  ventre  sa  mere  at  the  time  of  suit  by  her,  and  judgment 
in  her  favor;  Peter  man  v.  N.  P.  Ry.  Co,  105  Fed.  336,  sustaining  action 
by  parents;  note  to  Brown  v.  Railway  Co.,  70  Am.  St.  Rep.  682;  Cope- 
land  V.  Seattle,  33  Wash.  422,  decedent's  executor  may  sue  for  wrong- 
ful death  for  use  of  widow,  in  absence  of  action  by  her.  Distinguished 
in  The  Dauntless,  129  Fed.  717,  California  Code  of  Civil  Procedure,  sec- 
tions 377,  813,  do  not  give  lien  on  vessel  for  damages  recoverable  for 
death  resulting  from  collision  and  suit  in  rem  not  maintainable  in  ad- 
miralty to  recover  such  damages. 

Death  by  Negligence. — ^Damages  recoverable  by  heirs  should  not  in- 
clude sorrow,  grief  or  mental  suffering  caused  thereby,  p.  524. 

To  same  effect  in  Morgan  v.  S.  P.  Co.,  95  Gal.  518,  29  Am.  St  Rep. 
146,  as  to  action  by  mother;  Lange  v.  Schoettler,  115  Gal.  392,  denying 
exemplary  damages  (as  in  main  case)  to  father  of  deceased.  Cited  in 
Florida  etc.  Co.  v.  Foxworth,  41  Fla.  73,  79  Am.  St.  Rep.  167,  on  point 
that  loss  of  society  may  be  considered;  Lewis  v.  Western  Union  etc 
Co.,  57  S.  C.  330,  denying  damages  for  mental  suffering  on  nondelivery 
of  telegram;  Corbett  v.  Oregon  Short  Line  R.  R.,  25  Utah,  455,  uphold- 
ing instruction  permitting  parent  to  recover  for  loss  of  services  of  child 
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and  its  comfort  and  society  where  recovery  for  sorrow  or  anguish  to 
parents  or  suffering  to  child  expressly  excluded. 

Action  for  Death. — ^Damages  recovered  go  to  plaintiff  heirs  and  do 
not  form  part  of  estate,  p.  528. 

To  same  effect  (sub  nom.  Clifford  v.  AUman)  in  Pool  v.  Railroad  Co., 
7  Utah,  311,  discussing  elements  of  recovery.  Cited  in  Burk  v.  Areata 
etc  Co.,  125  Cal.  367,  73  Am.  St.  Rep.  55,  holding  instructions  for  nomi- 
nal damages  improperly  refused;  dissenting  opinion  in  Southern  etc. 
Co.  V.  Cassin,  111  Ga.  616,  discussing  right  of  recovery  by  wife  and 
children  of  deceased,  after  his  settlement  with  the  defendant;  note  to 
Brown  v.  Railway  Co.,  70  Am.  St.  Rep.  676,  on  nature  of  statute. 

^  Cal.  535-537.    DUTERTRE  v.  SX7PBSI0R  COURT. 

Justice's  Court  Appeal. — ^Notice  and  undertaking  must  be  filed  within 
thirty  days  from  judgment,  p.  536. 

To  same  effect  McKeen  v.  Naughton,  88  Cal.  466,  holding  judgment 
of  appellate  court  void  when  imdertaking  not  filed  within  proper  time. 

84  Cal.  537-539.    SMITH  v.  SOLOMON. 

Dicmissal  of  Appeal  will  be  granted  for  failure  to  file  transcript  in 
time  without  valid  excuse  for  delay,  p.  538. 

To  same  effect  in  Wood  etc.  Co.  v.  Heidel,  4  N.  Dak.  432,  denying 
motion  to  reinstate  appeals  so  dismissed. 

84  CaL  541-544.    CHRISTY  ▼.  SPRING  VALLST  WATER  WORKS. 

S.  C.  97  Cal.  23. 

84  Cal.  544-547.    FALK  ▼.  STROTHSR. 

Municipal  Corporations — ^Demands. — ^Action  of  supervisors  on  appeal 
from  auditor  is  final,  so  far  as  auditing  is  concerned,  and  mandamus 
will  lie  against  auditor  thereafter,  p.  545. 

To  same  effect  in  Kelso  v.  Teale,  106  Cal.  481,  on  point  that  auditor 
is  not  "aggrieved  party"  as  to  writ  of  mandate  to  compel  him  to  record 
and  number  claim  as  payable;  Bacon  v.  Tacoma,  19  Wash.  677,  granting 
mandamus  against  treasurer  on  refusal  to  pay  city  warrants,  and  dis- 
cussing local  practice.  Distinguished  in  Falk  v.  Reis,  88  Cal.  518,  deny- 
ing mandate  against  treasurer  for  payment  of  audited  demands  of 
agent  improperly  employed  by  board  of  election  commissioners;  Himt 
Y.  Broderick,  104  Cal.  317,  granting  mandamus  against  auditor  where 
claim  not  required  to  be  presented  to  board. 

84  Cal.  547-549.    LANDERS  v.  LAWLER. 

New  Trial. — Settlement  of  Bill  of  Exceptions  may  be  denied  when 
containing  no  request  for  settlement  or  anything  to  indicate  by  whom 
presented,  p.  549. 
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To  same  effect  in  Flagg  y.  Puterbaugh,  101  Cal.  584,  but  holding  bill 
sufficient  herein. 

84  Cal.  550-563.    IN  RE  COBB. 

Diabarment  of  Attorney  wiU  not  be  decreed  without  dear  proof  of 
his  fault,  p.  553. 

To  same  effect  in  State  ▼.  Young,  30  Fla.  106,  reversing  disbarment 

84  Cal.  654-660.    BEAMEH  ▼.  FREEMAN. 

Insolvency . — Chattel  Mortgage  unrecorded  at  time  of  attachment  is 
void  as  to  general  creditor  of  insolvent  mortgagor,  although  attachment 
dissolved  by  reason  of  insolvency,  p.  559. 

To  same  effect  in  Cardenas  v.  Miller,  108  Cal.  255,  49  Am.  St.  Rep.* 
87,  further  holding  actual  notice  thereof  not  equivalent  to  constructive 
notice  through  record;  Ruggles  v.  Cannedy,  127  Cal.  312,  on  point  that 
recording  is  equivalent  to  change  of  possession  as  required  by  sections 
3440,  3441,  Civil  Code;  Bank  v.  Menke,  128  CaL  108,  on  point  that 
assignee  in  insolvency  may  sue  to  set  aside  such  mortgage.  Cited,  also, 
in  Alferitz  v.  Ingalls,  83  Fed.  Rep.  972,  as  having  approved  Berson  v. 
Nunan,  63  Cal.  550.  Distinguished  in  Elliott  v.  Warfield,  122  Cal.  635, 
discussing  dissolution  of  attachments  by  insolvency  proceedings.  Note 
citations:  Brown  v.  Campbell  Co.,  21  Am.  St.  Rep.  282,  on  registration 
of  chattel  mortgages. 

Appeal. — ^Judgment  may  be  ordered  for  appellant  on  reversal  when 
findinga  ahow  right  of  recovery,  p.  560. 

To  aame  effect  in  Fox  v.  Mining  Co.,  122  CaL  222,  directing  modifi- 
cation of  judgment  on  respondent's  consent. 

General  Citation.— McFadden  v.  Blocker,  2  Ind.  Ter.  286. 

84  Cal.  560-566.    VACA  VALLEY  ETC.  CO.  ▼.  MANSFIELD. 

Nonsuit. — Order  denying  is  cured  by  defendant's  introduction  of  nec- 
essary evidence,  p.  565. 

Cited  in  Scrivani  v.  Dondero,  128  CaL  33,  as  to  action  for  maliciouB 
prosecution. 

Corporate  Seal  to  Corporation's  Deed  is  prima  facie  evidence  that  it 
was  placed  there  by  proper  authority,  p.  566. 

Approved  in  Ferris  Irr.  Dist.  v.  Thompson,  116  Fed.  837,  defendant 
sued  as  corporation  by  filing  general  demurrer  and  answering  to  meriU 
in  corporate  name  admits  its  existence  as  corporation. 

84  Cal.  507-570.    PEOPLE  ▼.  HARROLD. 

Forgery. — Indictment  does  not  allege  two  offenses  when  stating  series 
of  acts  named  in  statute  as  constituting  the  offense,  p.  668. 
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To  same  effect  in  People  v.  Gosset,  93  Cal.  643,  as  to  indictment  for 
dealing  faro;  People  v.  Leyshon,  108  Cal.  443,  as  to  information  for 
making  and  passing  forged  note;  and  see  on  same  point  People  v. 
Ellenwood,  119  Cal.  169;  People  y.  Thompson,  111  Cal.  252,  as  to  in- 
formation for  train- wrecking;  People  y.  Gusti,  113  Cal.  179,  as  to  sell- 
ing intoxicating  liquors  to  Indians;  People  y.  McGlade,  139  Cal.  70, 
and  State  y.  Greenwood,  76  Minn.  210,  214,  77  Am.  St.  Rep.  635,  sus- 
taining indictment. 

Recording  of  False  Instrument  is  criminal  only  when  such  instrument 
is  entitled  to  record,  p.  569. 

To  same  effect  in  People  y.  O'Brien,  96  Cal.  179,  but  sustaining  oon- 
▼iction  for  recording  of  altered  deed. 

84  Cal.  570-572.    DENNIS  ▼.  UNION  ETC.  INS.  CO. 

Complaint  on  Insurance  Policy  need  not  anticipate  defenses,  p.  672. 

To  same  effect  in  Burlington  etc.  Co.  y.  Riyers,  9  Tex.  Ciy.  App.  180, 
as  to  allegations  of  compliance  with  conditions.  Note  citations:  In- 
Buranoe  Co.  y.  Bennett,  25  Am.  St.  Rep.  693,  on  suicide  as  defense  to 
such  action. 

84  Cal.  573-583.    PEOPLE  ▼.  CLARE. 

Witness  false  in  part  of  testimony  is  to  be  distrusted  in  others,  p. 
682. 

To  same  effect  in  People  y.  Luchetti,  119  Cal.  507,  sustaining  instruc- 
tion wherein  ^'willfully"  false  employed;  People  y.  Arlington,  131  Cal. 
233,  noted  under  People  y.  Sprague,  53  Cal.  491. 

Instmctiona  are  to  be  construed  together,  p.  583. 

Cited  in  State  y.  Bartm«ss,  33  Or.  126,  noted  under  People  ▼.  Doyell, 
48  Cal.  85. 

84  Cal.  584.    EZ  PARTE  WALPOLE. 

Petition  for  Habeas  Corpus  based  on  commitment  without  reasonable 
or  probable  cause  must  be  yerified  and  set  out  eyidence  taken  on  ex- 
amination, p.  584. 

To  same  effect  in  Ex  parte  Estrado,  88  Cal.  318,  holding  petition  in- 
sufficient, but  examining  eyidence  as  shown  by  return;  Ex  parte  Buck- 
ley, 105  Cal.  123,  124,  ruling  similarly  as  to  petition  substantially  same 
as  in  main  case;  Wall  y.  Mines,  130  Cal.  40,  noted  under  Estate  of 
Boland.  55  Cal.  310,  as  to  verification;  State  v.  Goes,  73  Minn.  128,  on 
point  that  petition  should  state  facts  and  not  conclusions  of  law. 

84  Cal.  585-590.    VAN  BIBBER  y.  HILTON. 

Riparian  Rights. — ^Prior  Appropriator  has  prior  right,  p.  588.  See 
note  to  Reno  etc.  Works  y.  Steyenson,  19  Am.  St.  Rep.  374. 
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84  Cal.  690-502.    DURKEB  ▼.  GAHVET. 

Appeal. — New  Trial  was  ordered  unless  respondent  should  remit  part 
of  judgment;  p.  501. 

Cited  in  support  of  general  rule  in  Davis  y.  S.  P.  Co.,  98  CaL  18,  m 
to  similar  order  by  trial  court. 

84  Cal.  502-598.    MURPHT  ▼.  SUPERIOR  COURT. 

Appointment  of  Guardian  is  within  general  jurisdiction  of  superior 
court,  p.  506. 

To  same  effect  in  Ex  parte  Miller,  100  CaL  647,  denying  right  of 
parents  to  attack  such  appointment  collaterally  upon  habeas  corpus. 

Guardian  by  Deed  is  not  legal  guardian  until  bond  given,  p.  596. 

To  same  effect  in  Hatch  v.  Ferguson,  57  Fed.  Rep.  070,  as  to  appoint- 
ment by  will  which  waived  bond;  Power  v.  Lenoir,  22  Mont.  178,  noted 
under  Pryor  v.  Downey,  60  Cal.  388. 

Prohibition  will  be  denied  where  remedy  by  appeal  is  speedy  and 
adequate,  p.  508. 

To  same  effect  in  Agassiz  v.  Superior  Court,  00  Cal.  105,  as  to  er- 
roneous issuance  of  attachment,  although  remedy  by  appeal  not  so 
speedy  as  by  prohibition;  Woodward  v.  Superior  Court,  05  Cal.  277,  as 
to  order  appointing  receiver;  Hevren  v.  Reed,  126  Cal.  222,  noted  under 
Powelson  v.  Lockwood,  82  Cal.  615;  Jacobs  v.  Superior  Court,  133  CaL 
365,  85  Am.  St.  Rep.  205,  denying  writ  as  to  appointment  of  receiver, 
when  appeal  given;  State  v.  Jones,  2  Wash.  666,  26  Am.  St.  Rep.  900, 
as  to  erroneous  injunction.  Note  citations:  Havemeyer  y.  Superior 
Court,  18  Am.  St.  Rep.  248,  on  general  subject. 

84  CaL  508-606.    PEOPLE  ▼.  THOMPSON. 

Information  may  be  set  aside  for  defective  commitment  and  papen 
returned  to  magistrate  for  correction  without  re-examination  of  facts, 
p.  600. 

To  same  effect  in  People  v.  Wallace,  04  Cal.  500,  but  holding  motion 
to  set  aside  information  not  grantable  under  facts  stated;  People  v. 
Lane,  101  Cal.  515,  denying  motion  to  set  aside  second  information  aitei 
such  corrections  made;  State  v.  Boulter,  5  Wyo.  245,  sustaining  plea 
in  abatement  to  information  for  defects  in  commitment. 

Confession  is  Inadmissible  when  made  under  inducement  of  oflSoer, 
p.  605. 

To  same  effect  in  Bram  v.  United  States,  168  U.  S.  660,  holding  it 
inadmissible  under  circumstances. 

84  Cal.  607-611.    PEOPLE  v.  HARRISON. 

Motion  to  Vacate  Judgment  not  void  on  its  face  must  be  made  within 
six  months,  p.  608. 
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To  same  effect  in  Moore  y.  Superior  Court,  86  Gal.  496,  Norton  v. 
Kailroad  Co.,  97  CaL  390,  397,  33  Am.  St.  Rep.  199,  People  ▼.  Temple, 
103  Gal.  453,  Elliott  ▼.  Bastian,  11  Utah,  466,  and  Blyth  y.  Swenson, 
15  Utah,  370,  and  notes  to  20  Am.  St.  Rep.  295,  23  Id.  105,  and  60  Id. 
646,  dted  under  People  ▼.  Goodhue,  80  Gal.  199;  Kreiss  v.  Hotaling,  96 
Cal.  623,  but  sustaining  power  of  court  to  set  aside  judgment  without 
motion  when  void  on  its  faoe;  People  v.  Thomas,  101  Gal.  575,  sustain- 
ing denial  of  motion  where  remedy  by  equitable  action  more  appro- 
priate; Whitney  t.  Daggett,  108  Gal.  235,  sustaining  denial  when  not 
made  within  year,  and  holding  judgment  not  Toid  on  face;  Young  v. 
Fink,  119  Gal.  110,  applying  rule  to  default  judgment  entered  through 
fraud;  Butler  v.  Soule,  124  Gal.  74,  holding  motion  too  late,  and  citing 
main  case  also  at  p.  72,  as  to  when  judgment  is  void  on  its  face;  Lees 
V.  Freeman,  19  Utah,  485,  noted  under  Lapham  v.  Campbell,  61  Gal.  296. 
Note  citations:  Williams  ▼.  Haynes,  19  Am.  St.  Rep.  755,  on  collateral 
&  b  bacK. 

Judgment  is  Void  upon  its  faoe  when  so  appearing  by  inspection  of 
judgment  roll,  p.  609. 

To  same  effect  in  Jacks  y.  Baldez,  97  Gal.  92,  holding  judgment  not 
so  void  and  motion  to  vacate  made  too  late;  Latta  v.  Tutton,  122  Cal. 
282,  holding  default  deficiency  judgment  so  void  for  want  of  service; 
Grossman  v.  Vivienda  W.  Co.,  136  Cal.  575,  as  to  clerk's  default  judg- 
ment for  stated  sum  in  action  for  accounting. 

Recitals  in  Judgment  as  to  due  service  will  supply  loss  of  proof  from 
roll,  p.  609. 

To  same  effect  in  Simmons  v.  Threshour,  118  Cal.  101,  admitting 
judgment  book  in  evidence  when  roll  lost;  People  v.  Davis,  143  Cal.  678, 
presuming  issuance  and  service  of  alias  summons;  People  v.  Blake,  84 
Cal.  611,  denying  motion  to  vacate  such  judgment  not  made  within  six 
months;  Sacramento  Bank  v.  Montgomery,  146  Gal.  753,  where  record 
shows  affirmatively  that  summons  was  regularly  served  by  publica- 
tion, within  three  years,  affidavit  of  publication  was  sworn  to  within 
that  period,  though  filed  thereafter,  recitals  of  judgment  are  conclusive 
on  collateral  attack. 

84  Cal.  611-615.    PEOPLB  Y.  BLAKB. 

School  Lands. — ^Applicant  has  no  transferable  interest  before  oertifl- 
cate  of  purchase,  p.  614. 

To  same  effect  in  Anderson  y.  Toakum,  94  Cal.  228,  28  Am.  St.  Rep. 
122,  holding  after-aoquired  title  not  to  pass  under  quitclaim  deed  from 
Applicant. 

Motion  to  Vacate  Judgment  not  void  on  faoe  is  too  late  if  made  after 
flixteen  years,  p.  615. 

Notes  Oal.  Rep.— 250. 
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To  same  effect  in  People  v.  Thomas,  101  GaL  575,  denying  motion  on 
ground  that  separate  action  was  more  appropriate.  Note  citations: 
Wilson  V.  Hawthorne,  20  Am.  St.  Rep.  296,  on  general  subject. 

84  Gal.  634-639.    P£OPLB  ▼.  HIBERNIA  ETC.  SOCIETY. 

Obstruction  of  Highway. — ^Action  was  sustained  when  brought  in 
name  of  state,  p.  634. 

Gited  in  support  of  general  rule  in  People  ▼.  Beaudry,  91  GaL  220,  ts 
to  similar  action  to  abate  nuisance. 

General  Citation. — ^London  etc.  Bank  ▼.  Oakland,  90  Fed.  700. 

84  Gal.  639-642.    IPSWITCH  ▼.  FERNANDEZ. 

Intoxication  of  juror  is  no  ground  for  new  trial  when  no  objection 
made  during  trial,  p.  640. 

To  same  effect  in  People  ▼.  Deegan,  88  Gal.  607,  when  objection  not 
made  before  jury  retired  for  deliberation;  Wood  v.  Moulton,  146  GaL 
322,  applying  rule  to  irregularities  on  view  of  premises  by  jury. 

84  GaL  642-646.    SAVERS  ▼.  SUPERIOR  COURT. 

Certioraii  can  lie  only  for  act  done  in  excess  of  jurisdiction,  p.  644. 

To  same  effect  in  Gauld  v.  Board,  122  Gal.  19,  denying  writ  when 
proceedings  merely  in  fieri.  Note  citations:  Morrill  v.  Morrill,  30  Am. 
St.  Rep.  108,  on  general  subject. 

Certiorari. — Determination  of  facts  by  respondent  is  concluaiye  wbei 
Jurisdiction  exists,  p.  645. 

Gited  in  Borchard  v.  Supervisors,  144  Gal.  14,  on  point  that  evidence 
aliunde  is  not  admissible  to  contradict  return. 

84  Gal.  646-660.    MAYER  v.  SALAZAR. 

False  Representations  are  actionable,  although  made  with  belief  of 
their  truth,  p.  649.  See  notes  to  Gottrill  v.  Krum,  18  Am.  St  Bep. 
660. 

84  GaL  661-665.    PEOPLE  ▼.  TILEY. 

Criminal  Law, — ^Evidence  of  immoral  conduct  of  defendant  is  Im- 
material when  unconnected  with  charge,  and  admission  is  reversible 
error,  p.  653. 

To  same  effect  in  People  v.  Wallace,  89  Gal.  162,  holding  certain  evi- 
dence improper. 

Impeachment  of  Witness  is  improper  as  to  collateral  matters  brought 
out  in  cross-examination,  p.  655. 
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To  same  effect  in  Faulkner  y.  Rondoni,  104  Gal.  149,  sustaining  re- 
jection of  certain  eyidence. 

84  Gal.  655.    SX  PARTS  ARMSTRONG. 

Municipal  Charter  exists  until  surrender  or  abandonment  and  rein- 
corporation under  general  laws,  p.  656. 

Cited  in  Ez  part«  Helm,  143  Cal.  556,  noted  under  Deemond  ▼.  Dnnn, 
fi6CaL  242. 


VOIiUMB  liXXXV. 


86  OtH  l-ll.    BVBHSDON  ▼.  MATHSW. 
Yazianoe  ia  Waived  unless  properly  objected  to,  p.  8. 

To  same  effect  in  Stockton  etc  Works  ▼.  Ineurance  Co.,  121  Gal.  178, 
further  holding  no  material  variance  shown;  Gushing  y.  Pires,  124  OaL 
886,  noted  under  Dikeman  v.  Norrie,  89  GaL  94. 

General  Objection  to  certified  copy  will  not  reach  its  ezduaioB  as 
secondary  evidence,  p.  10. 

To  same  effect  in  People  v.  Louie  Foo,  112  GaL  23,  holding  general 
objection  insufficient  as  to  admissions  of  certain  evidence;  Banister  v. 
Gampbell,  138  Gal.  460,  noted  under  Braly  v.  Reese,  6)  GaL  488. 

General  Citati<»L— Hull  v.  Diehl,  21  Mont.  77. 

86  GaL  11-36.    LOAIZA  v.  SUPSSIOH  COXTST.    20  Am.  St  Bep.  lOT 

Service  by  Publication  is  valid  as  against  nonresidents  when  local 
property  is  seized,  p.  28. 

To  same  effect  in  Robinson  v.  Kind,  23  Nev.  342,  sustaining  such 
service  in  action  to  cancel  deed  of  realty  and  personalty,  partly  sit- 
uated in  county  of  forum. 

Fraud. — ^Vendee  whose  consent  obtained  by  may  etther  mtify  and 
sue  for  damages,  or  rescind,  p.  30. 

To  same  effect  in  Morris  v.  Gourtney,  120  Gal.  66,  sustaining  com- 
plaint for  damages. 

Hesdasion  for  Fraud  requires  restoration  or  offer  tibereof  and  prompt 
and  proper  notice,  p.  31. 

To  same  effect  in  Kelley  v.  Owens,  120  Gal.  610,  holding  attempted 
rescission  insufficient;  Green  v.  Duvergly,  146  Gal.  390,  in  action  to  cancel 
deed  where  grantor  offered  to  return  certificate  of  deposit  fact  that  he 
hypothecated  certificate  does  not  revoke  rescission. 

Receiver  Held  Properly  appointed,  p.  36. 

See  note  to  Gameron  v.  Groveland  etc  Go.,  72  Am.  St.  Rep.  41,  70. 
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Certiorari  win  lie  only  in  cases  of  acts  in  exoeto  of  jurisdiction,  p.  38. 

To  same  effect  in  White  v.  Superior  Court,  110  CaL  64,  further  hold- 
ing recitals  in  judgment  conclusive  as  to  jurisdiction  on  application  for 
writ. 

85  Cal.  39-49.    PEOPLE  ▼.  LEVINE. 

Alibi. — Evidence  should  not  be  scrutinized  differently  than  in  ease 
of  any  other  defense,  p.  42. 

To  same  effect  in  People  ▼.  Lattimore,  86  Cal.  404,  405,  suataining 
instructions  taken  as  whole. 

Evidence  of  Experiments  is  admissible  within  discretion  of  court,  p. 
43. 

To  same  effect  in  People  v.  Woon  Tuck  Wo,  120  Cal.  296,  excluding 
such  evidence  when  tendency  misleading;  Clark  v.  State,  38  Tex.  Or. 
App.  38,  holding  discretion  not  abused  in  allowing  of  making  of  certain 
experiments.  Note  citations:  Chicago  etc  Co.  v.  Champion,  53  Am  St 
Rep.  377,  385,  on  general  subject. 

85  Cal.  49-50.    STROUSS  ▼.  POLICE  COURT. 

Prohibition  will  not  lie  to  restrain  trial  for  want  of  jurisdiction  when 
plea  to  jurisdiction  interposed  and  remedy  by  appeal  adequate,  p.  50. 

To  same  effect  in  Agassiz  v.  Superior  Court,  90  Cal.  104,  and  State 
▼.  Jones,  2  Wash.  St.  666;  26  Am.  St.  Rep.  900,  cited  under  Murphy 
V.  Superior  Court,  84  Cal.  592;  Jacobs  v.  Superior  Court,  133  CaL  365, 
85  Am.  St.  Rep.  205,  noted  under  Murphy  v.  Superior  Ct.,  84  Cal.  596. 

85  Cal.  50-54.    PAGE  v.  BOARD  OF  SX7PERVIS0RS. 

Municipal  Corporation. — ^Petition  for  incorporation  gives  no  jurisdic- 
tion, if  insufficiently  signed,  p.  53. 

Cited  in  Vernon  v.  Board,  142  CaL  518,  noted  under  Rowland  v. 
Kreyenhagen,  24  Cal.  59. 

85  Cal.  55-58.    HSARN  ▼.  KENNEDY. 

Personal  Judgment  may  be  granted,  although  right  to  foreclose  is 
barred,  p.  57. 

ated  in  Frost  v.  Witter,  132  Cal.  428,  84  Am.  St.  Rep.  53,  noted  under 
Association  v.  King,  83  Cal.  440. 

Mortgage  Claim  against  homestead  cannot  be  foreclosed  when  not 
presented  against  estate  of  deoeased  husband,  p.  57. 

To  same  effect  in  Hibemia  etc.  Society  v.  Thornton,  109  Cal.  429; 
60  Am.  St.  Rep.  53,  but  holding  mortgage  not  so  waived  by  such  failure 
as  to  permit  personal  action  for  debt;  Bank  v.  Stephens,  144  Cal.  663, 
noted  under  Camp  v.  Grider,  62  Cal.  20. 
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86  Cal.  68-83.    LATTIN  ▼.  HAZARD.    S.  C.  91  CaL  87. 

85  Cal.     63-71.     FRANKLIN  ▼.  SOUTHERN  CALIFORNIA  ETC.  CO. 

Contributory  Negligence  is  question  of  fact,  p.  70. 

To  same  effect  in  Wall  y.  Railway  Co.,  12  Mont.  50,  sustaining  ver- 
dict for  plaintiff. 

Negligence  is  relative  to  circumstances  of  case,  p.  70. 

Cited  in  Bosqui  v.  Sutro  etc.  Co.,  131  Cal.  400,  sustaining  instructions. 

Negligence. — Railroad  Company  carrying  passenger  beyond  station 
must  use  every  precaution  for  his  protection,  p.  70. 

To  same  effect  in  Benson  v.  Railroad  Co.,  98  Cal.  51,  but  holding  it 
not  liable  for  injuries  received  by  passenger  through  walking  back  on 
track;  Pennsylvania  Co.  v.  McCaffrey,  173  111.  177,  sustaining  recovery 
under  facts.  Note  citations:  Missouri  etc.  Co.  t.  Long,  20  Am.  St. 
Rep.  817,  on  general  subject. 

86  Cal.  71-76.    DEMARTIN  ▼.  DEMARTIN. 

Failure  to  Find  upon  material  issue  is  not  reversible  error  if  omitted 
finding  must  have  been 'against  appellant,  p.  75. 

To  same  effect  in  In  re  Connors,  110  Cal.  413,  holding  findings  sufii- 
cient. 

86  Cal.  80-86.    EERCKHOFF-CUZNER  ETC.  CO.  v.  OLMSTEAD. 

Mechanics'  Liens. — Cessation  by  contractor  for  thirty  days  entitles 
material-men  and  laborers  to  file  claims  at  once,  p.  84. 

To  same  effect  in  Reed  v.  Norton,  90  Cal.  600,  holding  such  filing  not 
premature;  Marble  etc.  Co.  v.  Hotel  Co.,  96  Cal.  307,  defining  "cessa- 
tion of  labor"  and  holding  none  shown  under  facts;  Johnson  v.  La- 
grave,  102  Cal.  326,  on  point  that  such  cessation  is  equivalent  to  actual 
completion  as  regards  rights  of  laborers.  Note  citations:  Goodman  v. 
Baerlocher,  43  Am.  St.  Rep.  902,  on  general  subject. 

Mechanics'  Lien. — Obligation  of  Contract  is  not  impaired  by  amend- 
ment shortening  time  for  filing  claim,  p.  84. 

To  same  effect  in  Tuttle  v.  Block,  104  Cal.  449,  450,  applying  rule  to 
statute  limiting  time  for  application  for  deed  under  tax  sale;  but  see 
Teralta  etc  Co.  v.  Shaffer,  116  Cal.  524,  holding  amendment  void  be- 
cause impairing  vested  right  of  redemption  from  tax  sale. 

86  CaL  90-98.    McPHERSON  ▼.  WESTON. 

Amendment  of  Answer  during  trial  is  in  discretion  of  court,  p.  93. 

To  same  effect  in  Bums  v.  Seoofey,  98  Cal.  276,  holding  application 
to  be  liberally  entertained  and  reversing  order  refusing  such  leava. 
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Indorsee  of  Note  may  sliow  as  agaioBt  liis  indorsee  tliat  enforcement 
of  his  endorsement  would  be  fraud  upon  him,  through  manner  of  its 
procurement,  p.  94. 

To  same  effect  in  Allin  v.  Williams,  97  GaL  407,  but  holding  burden 
of  proof  of  such  facts  to  be  on  indorsement;  but  see  Frace  v.  Brown, 
117  CaL  326,  327,  discussing  preponderance  of  evidence  on  plea  of  lack 
of  consideration  for  indorsement. 

85  Cal.  98-102.    IN  R£  ESCHSICH. 

Guardian  is  Chargeable  with  compound  interest  on  long  rstentkni  of 
moneys  and  failure  to  account,  p.  101. 

To  same  effect  in  Estate  of  Ceas,  134  Cal.  116,  denying  eredit  for 
maintenance  of  ward  after  misappropriation  of  funds;  Estate  of  Ham- 
ilton, 139  Cal.  672,  noted  under  Estate  of  Stott,  52  Cal.  403;  GaaseD 
T.  Gassell,  147  Cal.  513,  upholding  allowance  of  compound  interest  where 
guardian  did  not  account  with  wards  and  mingled  funds  with  his  own; 
Scheib  v.  Thompson,  23  Utah,  568,  where  guardian  without  authority 
of  court  invested  moneys  of  ward  in  real  estate;  value  of  which  depre- 
ciated by  time  of  majority,  ward  could  recover  of  guardian  amount 
invested  with  annual  compound  interest;  In  re  Bicker's  Estate,  14 
Mont.  188,  191,  but  restricting  computation  to  legal  rate  under  faets. 

85  Cal.  102-107.    CALIFORNIA  BANK  ▼.  SAYHE. 

Mere  Failure  of  Apparent  Maker  of  Note  to  repudiate  his  signatuie 
made  by  other  maker  thereof  does  not  amount  to  ratification  of  sig- 
nature, pp.  104,  105. 

Approved  in  Mickelson  v.  New  Eaat  Fintio  Ry.,  23  Utah,  61,  mere 
silence  of  railroad  officer  who  sees  person  on  or  about  its  train  does 
not  amount  to  ratification  of  employment. 

86  Cal.  108-109.    COHN  ▼.  COHN. 

Divorce. — Cruelty  does  not  include  acts  of  insane  spouse,  p.  109. 
See  note  to  Reinhard  v.  Reinhard,  65  Am.  St.  Rep.  82,  on  general 
subject. 

86  Cal.  110-115.    BURKS  ▼.  DAYIES.    20  Am.  St.  Rep.  213. 

Vendee  may  i«oover  back  deposit  on  failure  of  title,  p.  113. 

Cited  in  Owin  v.  Calegaris,  139  Cal.  390,  and  Duncan  v.  Geyser  etc 
Co.,  17  Utah,  211,  allowing  such  recovery  under  facts  stated.  See  note 
23  Am.  St.  Rep.  292. 

Vendor  of  option  to  purchase  must  be  ready  to  eonvey  good  Utle 
at  all  tines  within  period  of  option,  p.  113. 
A^roved  in  dissenting  opinion  in  McCowen  v.  Pew,  147  Cal.  30^ 
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majority  determining  measure  of  damages  where  vendor  of  option  on 
timber  land  sold  timber  before  expiration  of  option. 

Vendor  will  be  allowed  reltsonable  time  to  perfect  his  title,  if  pos> 
Bible  by  ordinary  course  of  law  or  equity,  p.  114. 

To  same  effect  in  Easton  r.  Montgomery,  90  Gal.  315;  25  Am.  St. 
£ep.  £29  (cited  in  Gray  v.  Smith,  76  Fed.  Rep.  531,  and  see  S.  G.  83 
Id.  829;  48  U.  S.  App.  529),  sustaining  contract  by  vendor  having  only 
equitable  interest  when  able  to  convey  full  title  at  time  stipulated. 

86  Cal.  116-118.    BUELL  v.  SMBSICH. 

Power  to  Vacate  Judgment  under  section  473,  Code  of  CMl  Pro- 
cedure should  be  freely  and  liberally  exercised,  p.  117. 

To  same  effect  in  Hunter  v.  Bryant,  98  Gal.  250,  but  denying  appli- 
cation to  set  aside  default  for  vion-service  of  summons  when  evidence 
as  to  service  conflicting;  Harbaugh  v.  Honey  Lake  etc  Co.,  109  Gal. 
72,  sustaining  order  vacating  default  permitted  inadvertently;  Rauer 
T.  Wolf,  115  Gal.  101,  but  sustaining  denial  of  application  to  vacate 
order  of  dismissal,  under  facts;  Banta  v.  Siller,  121  Gal.  416,  apply- 
ing rule  to  application  for  settlement  of  statement.  Cited  in  Nicoll  ▼. 
Weldon,  130  CaL  667,  holding  discretion  not  abused  in  granting  motion 
on  terms;  Winchester  v.  Black,  134  Gal.  127,  and  Bank  v.  Tumbo,  17 
Utah,  208,  noted  imder  Roland  v.  Ereyenhagen,  18  Gal.  455;  Moore  v. 
Thompson,  138  Gal.  26,  noted  imder  Seymour  v.  Wood,  63  Oal.  81 ;  Fargo 
T.  Keeney,  UN.  Dak.  490,  upholding  vacation  of  order  of  condemnation 
and  award  of  new  trial. 

86  Cal.  122-130.    KELLY  v.  MATLOCK. 

Collateral  Security. — ^Holder  of  mortgage  as  such  security  may  fore- 
close and  purdiaae  at  sale  subject  only  to  accounting  to  debtor  for 
proceeds,  p.  129. 

To  same  effect  in  McArthur  v.  Magee,  114  Gal.  130,  holding  such 
holder  not  liable  for  conversion  under  facts.  Distinguished  in  Hoult 
V.  Ramsbottom,  127  Gal.  175,  holding  proceeds  of  sale  held  in  trust 
for  debtor  under  facts  stated. 

8?  CaL  131-133.    BARNARD  v.  LLOTD.      / 

Pleading— Statute  of  Frauds. — Contract  wUl  be  presumed  written, 
when  complaint  silent,  p.  132. 

To  same  effect  in  Bradford  etc  Go.  v.  Joost,  117  Cal.  207,  holding 
rule  i^plicable  to  agreement  pleaded  in  answer. 

Baaement. — Way  of  Necessity  arises  when  no  means  of  access  ezista 
except  over  grantors  remaining  land,  p.  133. 

See  note  to  Whitehouse  v.  Cummings,  23  Am.  St.  Rep.  760. 
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85  Cal.  134-136.    BEARDSLEY  v.  FRAME. 

Assignment  for  Benefit  of  Creditors  is  void  when  proper  inventory 
not  filed,  p.  135. 

To  same  effect  in  Wilhoit  v.  Cunningham,  87  Cal.  460,  when  affidsTit 
thereto  omitted  but  holding  absence  thereof  matter  of  defense  when 
not  appearing  from  complaint.  Cited  in  Keith  y.  Hamblln,  7  -Kan.  App. 
459,  where  schedules  were  unverified.  Note  citations:  Bank  r.  Frank, 
58  Am.  St.  Rep.  82,  on  general  subject. 

86  Cal.  137-142.    WALEERLY  v.  BACON. 

Allowance  of  Probate  Claim  gives  it  force  and  effect  of  judgment 
payable  in  due  course,  p.  140. 

To  same  effect  in  Holt  etc.  Co.  v.  Ewing,  109  Cal.  357,  holding  pre- 
sentation and  allowance  a  bar  to  retaking  of  possession  of  property 
of  which  debt  was  alternative.  Distinguished  in  Morton  v.  Adams,  124 
Cal.  232,  71  Am.  St.  Rep.  56,  noted  under  Estate  of  Glenn,  74  Cat  568. 

85  Cal.  142-147.    PENDLETON  ▼.  CLINE. 

Counterclaim  cannot  be  asserted  in  action  for  services  for  damages 
too  remote  to  be  recovered,  p.  143. 

To  same  effect  in  Witmer  etc.  Co.  v.  Weid,  108  Cal.  581,  excluding 
evidence  of  similar  damages  pleaded  in  recoupment,  in  action  on  note. 

Certificate  of  Partnership  under  section  2466,  Civil  Code,  need  not 
be  filed  when  firm  name  comprises  surname  of  all  partners,  p.  143. 

To  same  effect  in  Carlock  v.  Cagnacci,  88  CaL  601,  and  McLean  ▼. 
Crow,  88  Cal.  647,  as  to  similar  name.  Cited  in  Guiterman  v.  Wishon, 
21  Mont.  464,  as  to  designation  '*G.  Bros.,"  composed  of  brothers  of 
that  name. 

85  Cal.  148151.    PRIET  v.  DE  LA  MONTANYA. 

Sureties  on  Official  Bond  are  liable  notwithstanding  his  re-election, 
when  defalcation  occurred  in  term  covered  by  their  bond,  p.  150. 

Cited  in  King  Co.  v.  Ferry,  5  Wash.  556,  34  Am.  St.  Rep.  896,  as  not 
affecting  rule  stated  in  Brown  v.  Lattimore,  17  CaL  93. 

85  Cal.  151-154.    IN  RE  ARGUELLO. 

Omission  of  Findings  is  not  reversible  error  unless  record  shows  their 
nonwaiver,  p.  153. 

To  same  effect  in  Leadbetter  v.  Lake,  118  CaL  515,  holding  waiver 
presumed  when  record  silent;  Estate  of  Adams,  128  Cal.  388,  on  point 
that  findings  are  unnecessary  on  homestead  application. 

Probate  SAle.^Delay  may  defeat  creditor's  petition  therefor,  withii 
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court's  discretion,  p.  154.    See  note  to  Killough  f.  Hinton,  26  Am.  St. 
Rep.  22,  24. 

85  Cal.  156-170.    SPOTTS  r.  HANLEY. 

Specifications  of  Particulars  are  insufficient  if  merely  stating  what 
evidence  shows,  p.  165. 

To  same  effect  in  Adams  v.  Helbing,  107  Cal.  303,  holding  specifica- 
tions insufficient,  and  Kumle  v.  Grand  Lodge,  110  Cal.  214,  ruling  sim- 
ilarly; De  Molera  v.  Martin,  120  Cal.  548,  discussing  generally  form 
of  specifications:  Taylor  v.  Bell,  128  Cal.  308,  holding  specifications 
insufficient. 

Administrator. — ^Judgment  against,  binds  heir  and  claimants  under 
him,  p.  167. 

To  same  effect  in  Finger  v,  McCaughey,  119  Cal.  61,  on  point  that 
heirs  of  mortgagor  need  not  be  joined  with  administrator  in  foreclosure 
suit;  Lloyd  v.  Ball,  77  Fed.  Rep.  368,  enjoining  actions  by  heirs  after 
judgment  against  administrator. 

Heir  has  right  to  possession  except  as  against  administrator,  p.  167. 

Cited  in  Berry  v.  Eyraud,  134  Cal.  83,  holding  heirs  entitled  to  be 
let  into  possession  with  tenants  holding  under  lease  from  other  heirs. 

New  Trial.-7-Failiire  to  Find  on  material  issue  may  be  urged  under 
objection  that  decision  is  against  law,  p.  168. 

To  same  effect  in  Adams  v.  Helbing,  107  Cal.  301,  also  cited  above; 
Haight  V.  Tryon,  112  Cal.  6,  but  holding  refusal  to  find  on  certain 
issues  not  error  of  law;  Kaiser  v.  Dalto,  140  Cal.  170,  and  Swift  v.  Occi- 
dental etc.  Co.,  141  Cal.  167,  noted  under  Knight  v.  Roche,  66  Cai.  17. 

86  CaL  171-173.    PEOPLE  v.  HONG  TONG. 

Witness  is  Corroborated  when  testimony  shown  to  correspond  with 
that  of  other  witness  or  to  comport  with  facts  otherwise  proved,  p.  173. 

To  same  effect  in  People  v.  Sternberg,  111  Cal.  6,  as  to  corrobora- 
tion of  accomplice;  People  v.  Armstrong,  114  CaL  674,  holding  evidence 
corroborated  by  flight  of  defendant. 

86  Cal.  174-176.    PEOPLE  v.  STBWAST. 

Criminal  Law. — Evidence  of  other  offenses  is  inadmissible  in  prosecu- 
tion for  assault  with  intent  to  rape,  p.  175. 

To  same  effect  in  People  v.  Elliott,  110  CaL  604,  applying  rule  to 
prosecution  for  enticing  minors  for  prostitution. 

86  CaL  177-190.    MORE  v.  CALKINS.    S.  C.  96  CaL  436;  29  Am.  St. 
Rep.  128. 
Trust  Deed.— Complaint  held  sufficient  for  action  for  accounting,  p.  187. 
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Distinguished  in  Hazen  v.  Nicholls,  126  CaL  329,  holding  eomi^aiBt 
insufficient  in  action  to  redeem  from  sale  under  such  deed. 

Insanity. — Contract  is  not  void  unless  party  is  entirely  without  un- 
derstanding, p.  190. 

To  same  effect  in  Castro  v.  Geil,  110  Cal.  296,  52  Am.  St.  Rep.  88 
holding  deed  to  vest  title  under  facts,  although  voidable;  Jacks  t« 
Estee,  139  CaL  512,  but  holding  mortgage  void  because  of  mortgagor*! 
lack  of  understanding;  note  to  Flack  v.  Qottschalck  Co.,  71  Am,  st 
Rep.  428. 

85  CaL  191196.    ARZA6A  t.  YILLALBA. 

Judgment  in  ConTersion  must  be  in  alternative  form,  p.  105. 

To  same  effect  in  Thompson  v.  Laughlin,  91  Cal,  315,  316,  but  hold- 
ing (as  in  main  case)  plaintiff  not  entitled  both  to  property  and  to  iti 
value. 

Conversion. — ^Damages  are  recoverable  both  for  taking  and  detention, 
p.  196. 

To  same  effect  in  Ryan  v.  Fitzgerald,  87  CaL  347,  as  to  action  in 
replevin,  and  holding  verdict  not  void  for  uncertainty  as  to  elements 
of  damage;  Harris  v.  Smith,  132  Cal..  319,  but  held  inapplicable  as  to 
allowance  of  attorney's  fees. 

Conversion  includes  taking  of  property  with  refusal  to  return  on 
demand,  p.  196. 

To  same  effect  in  Fuller  ete.  Co.  v.  McDade,  118  CaL  363,  as  to  wrong- 
ful seizure  by  sheriff  of  property  of  stranger  to  suit;  Faulkner  v.  Bank, 
130  Cal.  267,  noted  under  Hutchings  v.  Castle,  48  CaL  153.  Note  cita- 
tions:  Hartford  etc  Co.  v.  Greenwood  Co.,  29  Am.  St.  Rep.  194,  on 
general  subject. 

86  CaL  196-203.    WSYSB  v.  CRAWFORD. 

Taxation. — Proceedings  are  in  invitum  and  statute  must  be  strictly 
followed,  p.  199. 

To  same  effect  in  Gwynn  v.  Dierssen,  101  CaL  566,  applying  rule  to 
swamp  land  assessments  when  made  to  wife  of  owner;  Dranga  v.  Rowe, 
127  CaL  609,  noted  under  Perry  v.  Washburn,  20  CaL  318;  Miller  r. 
County,  137  CaL  622,  holding  assessment  void  for  want  of  affidavit  by 
elerk  of  board  of  equalization. 

Arbitrary  Assessment  cannot  be  made  where  statement  has  bees 
returned,  although  false,  p.  200. 

Distinguished  in  People  v.  Bank,  128  CaL  58,  60  Am.  St.  Rep.  31 
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(quoted  in  Rosasoo  r.  County,  143  Cal.  435),  sustaining  power  of  asses- 
sor to  add  and  assess  property  omitted  therefrom. 

85  Cal.  205-208.    SCHNEIDER  v.  BROWN. 

Error  in  Instructions  in  equity  case  is  immaterial,  when  verdict  mere- 
ly advisory,  p.  206. 

To  same  effect  in  Richardson  v.  Eureka,  110  Cal.  446,  action  for  in- 
junction to  abate  nuisance;  California  Electric  etc.  Co.  v.  Safe  Deposit 
etc.  Co.,  145  Cal.  133,  applying  rule  in  action  by  corporation  to  recover 
secret  commission  received  by  one  of  its  officers  on  sale  of  its  property; 
Fisher  v.  Zumwalt,  128  Cal.  500,  noted  under  Sweetser  v.  Dobbins,  65  CaL 
529,  Lawler  v.  Kemper,  20  Mont.  10,  as  to  action  for  accounting. 

Amended  Pleading  supersedes  original,  p.  206. 

To  same  effect  in  Linott  v.  Rowland,  119  Cal.  454,  holding  default  on 
original  complaint  vacated  by  filing  amended  complaint;  Welsh  v.  Bard- 
shar,  137  Cal.  155,  noted  under  Gilman  v.  Cosgrove,  22  CaL  358. 

Injunction  may  be  granted  against  continued  trespass,  p.  207. 

Cited  in  Peterson  v.  Hopewell,  55  Neb.  672,  holding  petition  suffi* 
cient;  N.  P.  Ry.  Co.  v.  Cunningham,  103  Fed.  710,  as  to  running  of 
sheep  over  plaintiff's  land. 

85  Cal.  208-214.     EX  PARTE  CHRISTENSEN.     S.  C.  see  CROWLST 
v.  CHRISTENSEN,  137  U.  S.  86. 

Municipal  Ordinance. — ^Invalidity  of  part  does  not  affect  whole  when 
separable  therefrom,  p.  212. 

To  same  effect  in  San  Luis  Obispo  v.  Pettit,  87  Cal.  504,  as  to  void 
provisions  for  collection  of  delinquent  taxes  in  general  tax  ordinance; 
Ex  parte  Mansfield,  106  Cal.  405,  as  to  void  provision  as  to  penalty 
for  violation  of  ordinance;  Ex  parte  Haskell,  112  Cal.  420,  as  to  dis- 
tinct portions  relating  to  different  classes  of  persons  to  be  affected; 
San  Luis  Obispo  v.  Greenberg,  120  Cal.  304,  306,  as  to  provisions  in 
license  ordinance  respecting  evidence  thereunder;  Eureka  v.  Wilson,  15 
Utah,  75,  62  Am.  St.  Rep.  909,  as  to  void  proviso  in  ordinance  estab- 
lishing fire  limits,  and  see  S.  0*>  15  Utah,  58. 

Municipal  Ordinance  is  Valid  that  makes  issuance  of  liquor  licenses 
dependent  on  will  of  police  commissioners,  p.  213. 

To  same  effect  in  Ex  parte  Sing  Lee,  96  Cal.  359,  31  Am.  St.  Rep. 
222,  but  ruling  alitor  as  to  imposition  of  unreasonable  restrictions  upon 
public  laundries;  Ex  parte  Hayes,  98  Cal.  556,  as  to  ordinance  pro- 
hibiting sale  of  liquor  in  "dives";  Foster  v.  Police  Commrs.,  102  Cal. 
490,  493,  41  Am.  St.  Rep.  196,  199,  as  to  ordinance  prohibiting  issuance 
of  such  licenses  to  persons  of  specified  classes;  In  re  Flaherty,  105  Cal 
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565,  566,  as  to  ordinance  prohibiting  beating  of  drums  in  street  with- 
out permission  of  president  or  trustees;  Ex  parte  Theisen,  30  Fla.  537, 
540,  32  Am.  St.  Rep.  41,  43,  but  holding  like  ordinance  void  under  local 
state  law;  State  v.  Forkner,  94  Iowa,  17,  sustaining  local  statute  and 
holding  legislative  power  not  delegated;  Sherlock  y.  Stuart,  96  Mich. 
197  (but  see  dissenting  opinion,  212),  holding  matter  entirely  within 
legislatiTC  power  and  discretion;  State  ▼.  Council,  7  Wyo.  435,  sus- 
taining ordinance  as  to  place  of  sale  and  amount  of  license;  Adams  v. 
Cronin,  29  Colo.  499,  upholding  Denver  charter  provisions  and  ordi- 
nances thereunder  prohibiting  saloon-keepers  from  keeping  rooms  into 
which  females  may  enter  to  get  liquor  and  prohibiting  premission  to 
female  to  frequent  such  places. 

85  Cal.  216-217.    GIBSON  r.  SUPERIOR  COURT. 

Certiorari  will  not  lie  when  remedy  by  appeal  exists,  p.  217. 

To  same  effect  in  Aven  v.  Wilson,  61  Ark.  295,  as  to  erroneous  order 
granting  new  trial.  Note  citations:  Morrill  v.  Morrill,  23  Am.  St. 
Rep.  108,  on  certiorari. 

85  Cal.  219-230.    ALTA  ETC.  CO.  v.  HANCOCK.    20  Am.  St.  Rep.  217. 

Riparian  Rights  are  appurtenant  to  land,  and  may  be  segregated 
from  land  by  grant,  condemnation  or  prescription,  but  not  by  simple 
appropriation,  p.  223. 

To  same  effect  in  Gould  v.  Stafford,  91  Cal.  155,  as  to  grant,  and 
holding  title  not  to  pass  by  conveyance  of  land  after  such  segregation; 
Santa  Cruz  v.  Enright,  95  Cal.  113,  sustaining  instruction  as  to  effect 
of  mere  appropriation;  Peterson  v.  Santa  Rosa,  119  Cal.  392,  sustain- 
ing action  for  pollution;  Cave  v.  Tyler,  133  Cal.  568,  quoting  Santa 
Cruz  V.  Enright,  95  Cal.  113;  Smith  v.  Denniff,  24  Mont,  22.  81  Am.  *=3t. 
Rep.  411,  noted  under  Water  Co.  v.  Forbes,  62  Cal.  182;  Carson  v.  Geiit- 
ner,  33  Or.  517,  on  point  that  prior  appropriator  has  vested  right  as 
against  subsequent  patentee  from  state,  with  notice;  Jones  v.  Conn, 
39  Or.  40,  where  an  owner  of  riparian  land  subsequently  acquires  lands 
from  several  sources  contiguous  to  first  parcel,  but  not  adjoining  stream, 
later  purchase  becomes  riparian;  Bridgeman  v.  Hardwick,  67  Vt.  656, 
holding  certain  property  to  have  remained  riparian.  Note  citations: 
Strickler  v.  Colorado  Springs,  25  Am.  St.  Rep.  254,  on  sale  of  water 
rights;  Simmons  v.  Winters,  28  Id.  740,  on  water  rights  as  appurten- 
ances; Wyatt  V.  Larimer  etc  Co.,  36  Id.  291,  on  riparian  rights. 

Water  Right— Prescription.— Elements  stated,  pp.  223,  226. 

Cited  in  Spargur  v.  Heard,  90  Cal.  229,  holding  prescriptive  rights 
established  under  facts  stated;  but  see  Faulkner  v.  Rondoni,  104  Cal. 
146,  147,  holding  aliter  under  evidence,  and,  similarly,  Hargrave  v.  Cook, 
108  Cal.  79,  when  user  acquiesced  in;  Ball  v.  Kehl,  95  Cal.  613,  on  |)oint 
that  interruption  of  adverse  user  prevents  acquisition  by  prescription; 
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Bree  ▼.  Wheeler,  120  Cal.  147,  holding  no  prescription  established  under 
facts  stated;  Franz  v.  Mendonca,  131  Cal.  208,  noted  under  American 
Co.  V.  Bradford,  27  Cal.  360;  Coleman  v.  Le  Franc,  137  Cal.  216,  dis- 
cussing remedies  of  lower  proprietor;  Montecito  Valley  Co.  v.  Santa 
Barbara,  144  Cal.  503,  holding  prescription  established;  Oregon  Const. 
Co.  T.  Allen  Ditch  Co.,  41  Or.  217,  when  appropriation  of  water  right 
is  initiated  by  diversion  without  notice  limitation  rune  from  diversion; 
Carson  v.  Hayes,  30  Or.  107,  where  upper  and  subsequent  appropriators 
of  water  for  mining  had  used  stream  to  carry  off  debris  for  long  time, 
but  such  use  did  little  damage  until  two  years  before  suit  to  restrain 
such  use,  defendant  had  no  prescriptive  right  to  such  use;  Authors 
▼.  Bryant,  22  Nev.  247,  holding  prescription  not  established;  and  to 
same  effect  Union  etc.  Co.  v.  Dangberg,  81  Fed.  Rep.  02,  and  Wimer  v. 
Simmons,  27  Oreg.  10,  50  Am.  St.  Rep.  607   (and  note,  700). 

Riparian  Rights  for  purposes  of  irrigation  are  subject  to  rights  of 
others  for  domestic  purposes,  p.  230. 

Distinguished  in  Wiggins  v.  Muscupiabe  etc  Co.,  113  Cal.  180,  54 
Am.  St.  Rep.  342,  sustaining  judgment  apportioning  flow  between  pro- 
prietors for  respective  periods  of  time;  and  see  on  same  point  Smith 
T.  Corbit,  116  Cal.  502.  Note  citations:  Combs  v.  Ditch  Co.,  31  Am. 
St.  Rep.  284,  on  right  to  divert  water;  Saint  ▼.  Querrerio,  31  Id.  327. 
on  rights  of  prior  appropriators. 

85  CaL  231-237.    PEOPLE  r.  ADAMS. 
Infltmction  may  be  refused  if  already  given  in  substanoe,  p.  235. 

To  same  effect  in  People  v.  Elliott,  110  Gal.  504,  sustaining  such 
refusal. 

Homicide  is  Justifiable  when  committed  in  lawful  attempt  to  arrest 
person  who  has  committed  felony,  p.  235.  See  note  to  Handley  y.  State, 
38  Am.  St.  Rep.  84,  on  justifiable  homicide. 

85  CaL  238-251.    PEOPLE  ▼.  GUNN. 

Quo  Warranto. — Corporation  is  necessary  defendant  when  question 
of  corporate  existence  involved,  p.  244. 

To  same  effect  in  People  v.  Water  Co.,  07  CaL  278,  33  Am.  St.  Rep. 
173,  in  action  for  usurpation  of  corporate  franchise. 

Municipal  Charters. — ^Legislature  does  not  frame  or  pass,  but  merely 
adopts,  freeholders'  charter,  p.  248. 

To  same  effect  in  Ex  parte  Sparks,  120  CaL  308,  discussing  effect 
of  such  charter  on  prior  charter  granted  by  special  act;  Fragley  r. 
Phelan,  126  Cal.  403  (concurring  opinion),  construing  constitution,  article 
11,  sections  6,  8;  and  cf.  Blanchard  v.  Hart  well,  131  Cal.  264,  on  point 
that  prooedure  established  must  be  strictly  pursued. 
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86  Gal.  261-270.    WALDSON  v.  WALDSON. 

DiTorce. — £ztr«iiie  Cnielty  is  not  shown  by  infliotion  of  giieroiis 
mental  suffering  alone,  p.  266. 

Oyerruled  in  Barnes  v.  Barnes,  96  OaL  176,  177,  snstaining  dlvoros 
under  facts  for  such  conduct;  and  see  Wolff  v.  Wolff,  102  Gal.  437, 
where  divorce  also  sustained.  Note  citations:  Fleming  ▼.  Fteming,  29 
Am.  St.  Rep.  127,  and  Beinhard  ▼.  Beinhard^  66  Id.  69,  70,  79,  on  gen- 
eral subject. 

86  GaL  270-274.    SCHSERBS  v.  CUDDT. 

Recording  Act — ^Notice  of  unrecorded  lease  is  given  by  open  and 
actual  possession  thereunder,  p.  272. 

To  same  effect  in  Hyde  v.  Mangan,  88  GaL  327,  as  to  possession  under 
contract  of  purchase;  Beattie  ▼.  Crewdson,  124  Gal.  679,  noted  under 
Eversdon  v.  Mayhew,  06  Gal.  163.  Note  dtations:  Elliot  v.  Lane,  31 
Am.  St.  Bep.  606,  on  general  subject. 

86  Gal.  274-276.    £X  PASTE  KUBACK;  20  Am.  St.  Bep.  226. 

Municipal  Ordinance  is  void  that  forbids  employment  of  laborers  for 
longer  day's  work  than  eight  hours  by  contractor  with  municipality, 
p.  275. 

To  same  effect  in  Frorer  v.  People,  141  HI.  184,  holding  unconstitu- 
tional the  local  "Truck  Store"  act;  Bitchie  y.  People,  165  IlL  109,  46 
Am.  St.  Bep.  323,  as  to  statute  restricting  hours  of  work  of  females 
in  factory;  Low  y.  Bees  etc  Go.,  41  Neb.  147,  43  Am.  St.  Bep.  684,  as 
to  eight -hour  law  excluding  farm  and  domestic  laborers;  dissenting 
opinion  Dennis  y.  Moses,  18  Wash.  692,  discussing  acts  relating  to  mort- 
gage foreclosures;  dissenting  opinion  State  y.  Goal  Go.,  36  W.  Vs. 
857,  as  to  certain  local  acts,  main  opinion  sustaining  them;  Gited  in 
Johnson  y.  Goodyear  Mg.  Go.,  127  Gal.  12,  78  Am.  St.  Bep.  25,  holding 
act  yoid  that  creates  laborers'  liens  against  local  corporations  only 
(Stats.  1897,  p.  231);  In  re  Morgan,  2d  Golo.  449,  77  Am.  St.  Bep.  298, 
as  to  eight-hour  law  confined  to  laborers  in  certain  occupations;  Seattle 
y.  Smyth,  22  Wash.  329,  79  Am.  St.  Bep.  940,  holding  eight  hour  law 
yoid  as  restricting  right  to  contract;  State  y.  Buchanan,  29  Wash.  607, 
upholding  act  of  1901,  regulating  hours  of  employment  of  females. 
Note  citations:  State  y.  Goodwill,  25  Am.  St.  Bep.  880,  on  restrictions 
on  business;  Ex  parte  Felchlin,  31  Id.  224,  on  ordinances;  St.  Louis 
etc.  Go.  y.  Paul,  62  Id.  182,  on  control  of  corporations;  Booth  ▼.  People, 
78  Am.  St.  Bep.  244,  273. 

86  Gal.  280-291.    TOLMAN  v.  SMITH. 

Marital  Property. — ^Act  of  1889  does  not  affect  oonveyanoes  before 
its  taking  effect,  p.  283. 
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To  same  effect  in  Gwynn  v.  Dierrsen,  101  Cal.  565,  and  Lewis  v.  Burns, 
122  Cal.  360,  holding  former  rule  as  to  presumption  of  community  to 
apply  to  such  prior  conveyances;  Yesler  v.  Hochstettler,  4  Wash.  St. 
353,  on  point  that  property  acquired  during  marriage  is  prima  facie 
oommunity;  and  on  same  point  in  Thorpe  v.  Sampson,  84  Fed.  Rep. 
66,  but  holding  presumption  rebutted  under  facts. 

Husband  may  Mortgage  Community  Property  without  consent  of  wife 
though  deed  taken  in  her  name,  p.  283. 

Approved  in  Wilson  v.  Wilson,  6  Idaho,  604,  defective  acknowledg- 
ment of  married  woman  to  mortgage  of  community  property  in  which 
husband  joins  is  immaterial  as  wife  need  not  sign. 

Mortgage  Foreclosure. — ^Adverse  Titles  may  be  litigated  if  question 
ia  when  such  interests  are  subject  to  the  mortgage,  p.  284. 

To  same  effect  in  Dixon  y.  Schermeier,  110  Cal.  586,  permitting  such 
issues  under  facts  stated. 

Mortgage — Subrogation. — Stranger  paying  off  mortgage  at  mortgagor's 
request  is  subrogated  to  mortgagees  rights  thereunder  in  absence  of 
agreement  that  it  should  be  satisfied,  p.  286. 

To  same  effect  in  Shaffer  v.  McCloskey,  101  Cal.  580,  holding  cotenant 
subrogated  irnder  facts,  although  mortgage  satisfied  of  record;  Anglo- 
Calif  omian  Bank  v.  Field,  146  Cal.  654,  where  assignee  of  plaintiff's, 
mortgage  took  it  from  plaintiff  pending  suit,  with  guaranty  of  priority, 
and  subsequently  acquired  fee  from  mortgagor  imder  deed  reciting  it 
waa  subject  to  both  mortgages,  prior  mortgage  is  not  merged  in  fee 
aa  to  second. 

Payment  by  Note  does  not  extinguish  original  debt  unless  so  agreed, 
p.  287. 

Cited  in  White  v.  Stevenson,  144  Cal.  108,  applying  rule  to  renewal 
note  and  mortgage. 

To  same  effect  in  Dellapiazza  v.  Foley,  112  Cal.  386,  holding  sudi 
agreement  not  shown  by  facts. 

Satisfaction  of  Mortgage. — Prior  mortgage  will  be  kept  alive  in  in- 
terests of  justice  when  second  one  substituted  therefor,  p.  280. 

To  same  effect  in  Van  Sandt  v.  Alvis,  109  Cal.  160,  50  Am.  St.  Rep. 
27,  when  first  mortgage,  although  satisfied  of  record,  was  enforced 
against  one  not  a  party  to  substituted  mortgage. 

85  Cal.  291  300.     ORCUTT  v.  PACIFIC  COAST  RAILWAY  CO. 

Negligence. — Railroad  Company  is  prima  facie  guilty  of,  when  injury 
occurs  through  violation  of  reasonable  municipal  ordinance,  p.  296. 

To  same  effect  in  Driseoll  v.  Railway  Co.,  97  Cal.  565,  33  Am.  St.  Rep. 
206,  as  to  failure  to  ring  bell  on  cable  car;  Graybill  v.  Chicago  etc.  Co., 
112  Iowa,  741,  holding  regulations  as  to  statutory  signals  applicable  in 
Notes  Cal.   Rep.— 251 
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case  of  injury  to  cattle.  Note  citations:  Quigley  v.  Canal  Co.,  24  Am. 
St.  Rep.  507,  on  signaling  at  crossings;  Gilson  v.  Canal  Co.,  38  Id.  817, 
818,  on  violation  of  statutory  duties. 

Contribntory  Negligence  is  question  for  jury  unless  evidence  undis- 
puted, p.  298. 

To  same  effect  in  Stephenson  y.  Southern  Pacific  Co.,  102  Oal.  149, 
holding  nonsuit  properly  denied;  Baddeley  v.  Shea,  114  Cal.  8,  55  Am. 
St.  Rep.  60,  on  point  that  court  may  direct  verdict  and  grant  nonsuits 
in  such  actions,  when  facts  undisputed;  and  on  same  point  in  McGnw 
V.  Lumber  Co.,  120  Oal.  577,  holding  question  then  one  of  law. 

85  CaL  300-304.    PEOPLE  ▼.  LEE  FOOK. 

Criminal  Law — ^Insanity. — Evidence  is  admissible  aa  to  sanity  before 
and  after  commission  of  crime,  p.  301. 

To  same  effect  in  People  r.  McCarthy,  115  Cal.  260,  as  to  mental  oon- 
dition  while  in  jail  after  arrest.  Cited  in  State  v.  Peterson,  24  Mont 
86,  noted  under  People  v.  Pioo,  62  Cal.  50,  on  point  that  submission 
of  question  of  insanity  at  trial  is  within  discretion  of  court;  People 
v.  Donlan,  135  Cal.  402,  admitting  such  evidence  on  part  of  prosecu- 
tion to  show  sanity;  People  v.  Manoogian,  141  Cal.  504,  noted  under 
Estate  of  Toomes,  54  CaL  509;  People  v.  Zeigler,  142  OaL  838,  noted 
under  People  r.  Farrell,  81  CaL  576. 

85  Cal.  304-300.    STORCH  v.  McCAIN. 

AppeaL — Admiasion  of  Evidence  improperly  is  ground  for  levenal, 
p.  308. 

Cited  in  Garthwaite  v.  Bank,  123  Cal.  134,  granting  reversal  accord- 
ingly; Marsteller  v.  Leavitt,  130  CaL  152,  affirming  order  granting  new 
trial. 

Mortgage  is  Assigned  on  assignment  of  note  it  secures,  p.  307. 

Cited  in  Frost  v.  Witter,  132  Cal.  427,  on  point  that  mortgage  is 
merely  an  incident  to  note  obligation.    See  note  30  Am.  St.  Rep.  442. 

85  Cal.  309-313.    EX  PARTE  KEIL. 

Habeas  Corpvs  will  not  lie  for  defects  in  form  of  oommitments,  pi 
310. 

See  note  to  McLaughHn  v.  Etchison,  22  Am.  St.  Rep.  660,  on  habeas 
corpus. 

Defects  in  Warrant  of  Commitment  are  immaterial  when  proper  order 
holding  defendant  to  answer  was  indorsed  on  depositions,  p.  310. 

To  same  effect  in  Ex  parte  Estrado,  88  Cal.  318,  as  to  defect  in  de- 
scription of  offense. 
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Information  should  be  filed  for  charge  shown  by  depositions,  irre- 
spectiye  of  terms  of  commitment,  p.  313. 

To  same  effect  in  Ex  parte  Nicholas,  01  Gal.  643,  sustaining  power 
to  file  second  information  amended  in  this  regard. 

86  CaL  313-321.    ADAIS  v.  WHITS. 

Description  in  Patents. — ^Monuments  govern  description  by  courses 
and  distances,  p.  320. 

To  same  effect  in  Los  Angeles  etc  Go.  r.  Thompson,  117  Gal.  603, 
discussing  effect  of  surveys  subsequent  to  patent;  Miller  v.  Grunsky, 
141  Gal.  466,  467,  noted  under  Golton  v.  Seavey,  22  Gal.  406;  Garrard 
V.  Mines,  82  Fed.  Rep.  686,  sustaining  monument  as  starting  point. 
Note  citations:    Johnson  v.  Archibald,  22  Am.  St.  Rep.  34,  on  surveys. 

85  Gal.  322-328.     McLAUGHLIN  v.  CLAUSEN.     S.  G.  116  Gal.  487; 

and  see  WITHER  ETC.  CO.  v.  WSID,  108  GaL  678. 

86  Gal.  320-332.    MSTZ  v.  CALIFORNIA  ETC.  CO.;  20  Am.  St.  Rep. 

228. 

Railroad  is  not  Liable  for  loss  of  lady's  jewelry  carried  in  man's 
trunk  as  his  baggage,  p.  331. 

To  same  effect  in  Southern  ELansas  etc  Go.  v.  Glark,  62  ELan.  402, 
as  to  sample  case  belonging  to  travelers'  principals.  Note  citations: 
Oakes  v.  Railroad  Go.,  23  Am.  St.  Rep.  132,  and  Runyan  ▼.  Railroad 
Go.,  68  Am.  St.  Rep.  714. 

86  Oal.  333-343.    PEOPLE  v.  TOAL. 

Inferior  Courts  can  be  established  only  by  regular  act  approved  by 
governor,  although  included  in  municipal  charter,  p.  336. 

To  same  effect  in  Milner  v.  Redbenstein,  86  Gal.  604,  697,  but  main 
opinion  holding  question  not  involved  therein;  Ex  parte  Reilly,  86 
Cal.  632,  holding  provisions  of  Los  Angeles  charter  as  to  police  courts 
void;  concurring  opinion  Da  vies  v.  Los  Angeles,  86  Gal.  66,  discussing 
control  of  charter  by  general  laws;  Security  etc.  Go.  v.  Hinton,  97  Gal. 
216,  217,  but  holding  remainder  of  charter  not  affected  by  invalidity 
of  such  provisions;  People  v.  Sands,  102  Gal.  17,  discussing  election 
and  tenure  of  justice  under  Oakland  charter;  and  see  Miner  v.  Justice's 
Court,  121  Gal.  266,  as  to  Berkeley  courts;  Mullan  v.  State,  114  Gal. 
586,  discussing  requirement  that  all  laws  be  passed  by  bill;  Ex  parte 
Sparks,  120  Cal.  398,  400,  401,  but  holding  rule  changed  by  later  amend- 
ments to  constitution;  Martin  v.  Election  Commrs.,  126  Gal.  410,  hold- 
ing rule  altered  by  section  8V2  of  article  11  of  constitution.  Distin- 
guished in  Elder  v.  McDougald,  146  Gal.  744,  holding  under  San  Fran- 
cisco  charter   police   judge    sitting   as   magistrate   cannot   appoint    an 
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extra  stenographer;  In  re  Cloherty,  2  Wash.  St.  143,  oonstroing  local 
statutes. 

Officer  De  Facto  has  right  to  existing  office,  not  collaterally  attack- 
able; aliter  where  office  had  no  legal  existence,  p.  338. 

To  same  effect  in  People  y.  Hammond,  109  GaL  390,  further  holding 
bond  by  such  officer  binding  on  himself  and  sureties;  Buck  v.  Eureka, 
109  Cal.  513,  and  Ex  parte  Giambonini,  117  CaL  575,  on  point  that  de 
facto  officer  cannot  exist  unless  legal  office  existed;  Miller  y.  Penis 
etc.  Dist.,  85  Fed.  Rep.  099,  denying  right  to  collaterally  attack  de 
facto  irrigation  district. 

85  Cal.  350-361.    PEOPLE  v.  MXJKRAY.    S.  G.  94  Oal.  215,  28  Am.  St 
Rep.  113. 

Jurors. — ^Discharge  of  Panel  is  not  reyersible  error  when  defendant 
not  prejudiced  thereby,  p.  355. 

To  same  effect  in  People  y.  Durrant,  116  Cal.  199,  ae  to  discharge 
of  juror  on  re-examination  after  acceptance.  Cited  in  People  y.  Amaya, 
134  Cal.  535,  noted  under  People  y.  Aroeo,  32  Cal.  40. 

Witness  may  be  Impeached  by  proof  of  statement  showing  animus, 
p.  356. 

To  same  effect  in  People  y.  Wong  Chuey,  117  CaL  628,  aa  to  attempts 
of  witness  to  bribe  others. 

Errors  as  to  Eyidence  are  not  reyersible  when  defendant  not  injured 
thereby,  p.  357. 

To  same  effect  in  People  y.  Ebanks,  117  GaL  666,  as  to  allied  im- 
proper cross-examination  of  defendant. 

New  Trial — ^Misconduct  of  Jury. — Jurors  may  be  permitted  to  tes- 
tify that  newspaper  articles  read  by  them  did  not  affect  them  in  ren- 
dering yerdict,  p.  361. 

Oyemiled  in  People  y.  Stokes,  103  Cal.  197,  holding  sudi  eyidence 
inadmissible  and  reversing  judgment  for  such  misconduct;  People  y. 
Azoff,  105  Cal.  635,  but  holding  evidence  insufficient  to  show  such  mis- 
conduct. Cited  in  Williams  v.  State,  33  Tex.  Cr.  Rep.  135,  47  Am.  St 
Rep.  23,  on  point  that  verdict  should  be  set  aside  when  jurors  have 
read  articles  calculated  to  influence  verdict. 

85  Cal.  362-365.    EX  PARTE  WALPOLE. 

Habeas  Corpus  will  not  reach  mere  errors,  reviewable  upon  appeal, 
p.  363. 

Cited  in  State  v.  Huegin,  110  Wis.  230,  on  point  that  irregularity 
in  form  of  commitment  cannot  be  raised  after  plea.  See  note  24  Am. 
St.  Rep.  325. 
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85  Cal.  365-368.    PHELAN  v.  D£  MASTIN. 

Mortgagor  may  subsequently  convey  aU  his  title  to  mortgage  wlien 
transaction  fair,  p.  368. 

See  note  to  Bradbury  v.  Davenport,  55  Am.  St.  Rep.  106. 

85  Cal.  360-374.     PEOPLE  r.  COMMON  COUNCIL.     S.  C.  see  HAM- 

ILTON T.  SAN  DIEGO,  108  Cal.  277,  279. 

Municipal  Charter. — ^Amendment  by  special  law  is  unconstitutional, 
p.  373. 

To  same  effect  in  Fisher  v.  Police  Court,  86  Cal.  159,  discussing  same 
aet  (Stats.  1889,  p.  302).  Note  citations:  State  v.  Sheriff  of  Ramsey 
Co.,  31  Am.  St.  Rep.  653,  on  statutes. 

Municipal  Charters. — Boimdariea  may  be  changed  by  general  law,  p. 
372. 

To  same  effect  in  People  v.  Coronado,  100  CaL  575,  discussing  same 
act  (Stats.  1889,  p.  356) ;  In  re  Denver,  18  Colo.  201,  but  denying  such 
right  by  special  act,  under  local  statutes. 

86  CaL  374-375.    PEOPLE  ▼.  HANNON. 

Burglary. — ^Posaesaion  of  stolen  goods  is  not  per  se  oondusiTe  evi- 
dence of  guilt,  p.  375. 

To  same  effect  in  Metz  v.  State,  46  Neb.  555,  holding  instruction 
erroneous.  Note  dtationa:  State  v.  Warford,  27  Am.  St.. Rep.  328,  on 
general  subject. 

85  Cal.  376-378.    CURTISS  v.  STARS. 

Order  Granting  New  Trial  for  insufficiency  of  evidence  wiU  be  af- 
firmed if  evidence  conflicting,  p.  377. 

To  same  effect  in  Townsend  v.  Briggs,  88  Cal.  232,  and  Domico  v. 
Casassa,  101  Cal.  414,  cited  under  Nally  v.  McDonald,  77  Cal.  284;  In 
re  Carriger,  104  Cal.  84,  applying  rule  to  probate  contest;  Condee  v. 
Gyger,  126  Cal.  547,  citing  main  case  also  on  point  that  order  will  be 
affirmed  if  sustainable  on  any  ground  appearing  in  the  record;  Franz 
V.  Mendonca,  131  Cal.  210,  affirming  order  accordingly;  McGauley  v. 
Tyler,  11  Mont.  52,  holding  rule  aa  to  affirmance  on  conflict  restricted 
to  appellate  court. 

85  Cal.  378-382.    PEOPLE  v.  ROSE. 

Fraudulent  Winning  of  Money. — ^Description  of  "bunco  game"  in  main 
case  referred  to  in  People  v.  Shaughnessy,  110  Cal.  601. 

85  Cal.  385-390.     MOULTON  ▼.  KNAPP.    S.  C.  88  CaL  446,  when  fol- 
lowed aa  law  of  case. 
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85  Cal.  300-401.    HUSE  y.  DEN;  20  Am.  St.  Rep.  232;  note,  230. 

Executor's  Sale  of  realty  is  void  without  order  when  powers  in  will 
did  not  authorize,  p.  399. 

Distinguished  in  Hiller  v.  Ladd,  80  Fed.  Rep.  800,  sustaining  sale 
of  stock  without  order  by  trustee  to  whom  decedent  had  oonvejed  it 
in  lifetime.  Note  citations:  Day  ▼.  Brenton,  83  Am.  St.  Rep.  476,  on 
estoppel  of  beneficiaries  as  to  void  sale. 

Purchaser  at  Void  Executor's  Sale  acquires  no  title  by  acquiescence 
of  heirs  as  estoppel  in  pais;  and  is  not  entitled  to  reimbursement 
through  subrogation,  p.  399. 

See  note  to  Tyler  v.  Herring,  19  Am.  St.  Rep.  278,^  on  trustee's  sale; 
Hull  T.  Hull,  29  Id.  810,  and  Givens  v.  Carroll,  42  Id.  896,  on  subroga- 
tion. 

« 

85  Cal.  402-407.    GILLESPIE  ▼.  LAKE. 

Failure  to  Find  is  not  reversible  error  when  omitted  finding  would 
have  been  against  appellant,  p.  407. 

To  same  effect  in  Hulsman  ▼.  Todd,  96  Cal.  232,  affirming  judgment; 
Krasky  v.  Wollpert,  134  Cal.  342,  noted  under  People  t.  Center,  66 
Cal.  664. 

85  Cal.  408-417.    FARRELL  v.  BOARD. 

Special  Act. — ^Policemen  in  cities  cannot  be  appointed  by,  p. 
413. 

Cited  in  San  Francisoo  r.  Broderick,  125  CaL  192,  noted  under  Earle 
V.  Board,  65  Cal.  489. 

Officers. — ^Power  to  appoint  cannot  be  delegated  by  special  act,  p. 
416. 

Cited  in  People  v.  Wheeler,  136  Cal.  655,  noted  under  Ford  v.  Harbor 
Commrs.,  81  Cal.  37. 

85  Cal.  418-421.     GRANT  ▼.  EDE;  20  Am.  St.  Rep.  237;  and  see  MAR- 
TIN T.  EDE,  103  Cal.  at  pp.  159,  160,  162. 

Real  Estate  Broker  cannot  execute  contract  of  sale  unless  specially 
authorized,  p.  421. 

To  same  effect  in  Everman  v.  Hemdon,  71  Miss.  829,  discussing  power 
under  instructions  given;  Campbell  v.  Galloway,  148  Ind,  447,  denying 
specific  performance  of  such  contract;  and  on  same  point,  Simmons 
V.  Kramer,  88  Va.  414,  Kramer  v.  Blair,  Id.  463,  and  Halsey  v.  Monteiro, 
92  Va.  584.  Cited  in  Lambert  v.  Gemer,  142  Cal.  403,  holding  no  an- 
thority  shown  under  facts  stated;  Brandrup  ▼.  Britten,  UN.  Dak.  381, 
following  rule. 
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86  CaL  421-431.    PEOPLE  y.  NELSON. 

Appeal. — ^Brror  in  admission  of  Immaterial  evidenoe  ki  not  reversible 
error,  p.  425. 

Cited  in  People  ▼.  Glaze,  139  Cal.  162,  noted  under  People  t.  Brother- 
ton,  47  Cal.  404. 

Deposition  in  Preliminary  Examination  may  be  used  at  trial  when 
witness  shown  to  be  absent  from  state,  p.  427. 

See  note  to  Cline  v.  State,  61  Am.  St.  Rep.  888. 
Objection  to  Evidence  is  insufficient  if  not  specific,  p.  428. 

To  sam^  effect  in  Burlington  etc.  Co.  v.  Miller,  60  Fed.  Rep.  257, 
iMlding  general  objection  insufficient  for  review  on  appeal. 

Seasonable  Doubt — ^Instruction. — ^Proof  of  prosecution  need  show  guilt 
only  beyond  every  rational  hypothesis,  p.  430. 

To  same  effect  in  People  v.  Ward,  105  Cal.  342,  holding  requested 
instruction  properly  refused;  People  v.  Hecker,  100  Cal.  466,  ruling 
similarly  and  holding  that  proof  need  not  convince  jury  to  "absolute" 
moral  certainty;  dissenting  opinion  in  State  v.  Thornton,  10  S.  Dak. 
357,  discussing  burden  of  proof  a«  to  alibL 

85  CaL  432-434.    PEOPLE  y.  TURNER. 

Information  may  be  Signed  by  de  facto  aasistant  district  attorney 
in  name  of  principal,  and  by  his  authority,  p.  433. 

To  same  effect  in  People  v.  Etting,  09  Cal.  578,  sustaining  like  sig- 
nature by  deputy;  Cited  in  People  v.  Griner,  124  Cal.  20,  noted  under 
People  V.  Darr,  61  Cal.  554;  Williams  v.  People,  26  Colo.  277,  further 
holding  objection  not  assertable  after  plea. 

Superior  Court  has  Jurisdiction  over  Indian  charged  with  murder  of 
another  Indian,  pp.  433,  434. 

Approved  in  State  v.  Howard,  33  Wash.  258,  state  court  has  juris- 
diction of  offense  committed  within  reservation  against  one  Indian  by 
another  who  has  never  sustained  tribal  relations. 

85  Cal.  436-447.    ROACH  v.  CARAFFA. 

Cestui  que  trust  must  present  .probate  claim  unless  found  capable 
of  identification,  p.  444. 

To  same  effect  in  In  re  Smith,  108  Cal.  122,  as  to  daim  by  executor 
against  deceased  coexecutor  for  commingled  estate  moneys;  Estate  of 
Ihitard,  147  Cal.  256,  applying  rule  where  claim  based  on  theory  that 
apecific  property  of  decedent  was  trust  property;  Elizalde  v.  Elizalde, 
137  Cal.  642,  noted  under  Theller  v.  Such,  57  Cal.  447;  see  Evangelical 
Synod  v.  Schoeneich,  143  Mo.  661,  as  to  use  by  partner  of  trust  funds 
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in  the  firm  business.     Note  citations:    Wetherell  v.  O'Brien,  33  Am. 
St.  Rep.  227,  on  general  subject. 
Trust  upon  property  follows  the  mutations  of  that  property,  p.  445. 

Cited  in  Bell  v.  Staacke,  141  Cal.  202,  upon  point  that  agreement 
as  to  note  and  mortgage  affects  land  into  which  these  are  changed. 

Statute  of  Limitations  in  case  of  trust  begins  to  run  only  from 
knowledge  of  its  repudiation,  p.  446. 

To  same  effect  in  Anderson  v.  Northrop,  30  Fla.  638,  as  to  laches. 
Note  citations:  Maxwell  v.  Barringer,  28  Am.  St.  Bep.  672,  on  general 
subject. 

85  CaL  448-488.    UNITED  LAND  ASSOCIATION  y.  KNIGHT.    S.  C 
139  CaL  370. 

Pueblo  LandSy  not  already  granted,  vested  in  government  at  con- 
quest of  state,  p.  470. 

To  same  effect  in  Galvin  v.  Palmer,  113  Oal.  62,  holding  Idtk  not 
then  to  pass  to  city  as  pueblo's  successor;  HoUaday  v.  San  Francisoo, 
124  Cal.  356,  noted  under  People  t.  Halladay,  68  CaL  439. 

Void  Patent  is  attackable  collaterally  in  ejectment,  p.  459. 

To  same  effect  in  Klauber  ▼.  Higgins,  117  CaL  466,  where  defendant 
in  possession  of  property. 

85  Cal.  488-508.    WARD  y.  WATERMAN. 

Reformation  for  Mistake  will  be  granted  only  where  eridenoe  is  dear 
and  convincing,  p.  503. 

See  note  to  Williams  v.  Hamilton,  65  Am.  St.  Rep.  495. 

Reformation  of  Deed. — ^Rule  as  to  sufficiency  of  evidence  in  one  ap- 
plicable to  trial  court  alone,  p.  503. 

Cited  in  Capelli  v.  Dondero,  123  CaL  328,  affirming  judgment  for 
reformation,  when  evidence  was  conflicting;  Hardison  v.  Davis,  131  CaL 
638,  applying  rule  to  defense  of  mistake  asserted  in  action  on  note. 

Appeal. — ^Finding  will  not  be  reversed  because  of  apparent  weight 
to  contrary,  when  prima  facie  case  made  out  by  respondent,  p.  504. 

To  same  effect  in  Grant  v.  McPherson,  104  Cal.  167,  defining  pre- 
ponderance of  evidence,  and  sustaining  finding  in  conflict. 

85  Cal.  509-514.    PEOPLE  y.  PERKINS. 

Vacancy  in  Office  is  created  ipso  facto  by  failure  to  qualify  within 
time  limited,  p.  511. 

To  same  effect  in  State  v.  Lansing,  46  Neb.  527,  holding  further  ss 
to  power  to  fill  such  vacancy  under  local  statutes.  Distinguished  under 
local  statutes  in  Estate  of  Craigie,  24  Mont.  42,  holding  public  admin- 
istratorship not  vacant  per  se  on  failure  to  qualify. 
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Officers— Qualification.— "Notice"  under  section  907,  Political  Code,  is 
tlie  commission  or  certificate  of  election,  p.  512. 

Cited  in  People  v.  Shaver,  127  Cal.  350,  holding  actual  knowledge 
immaterial  when  no  certificate  is  yet  issued. 

85  Cal.  515-518.    PEOPLE  y.  MORINO. 

Information  will  be  Dismissed  if  trial  delayed,  without  just  excuse, 
more  than  sixty  days  after  its  filing,  p.  516. 

To  same  effect  in  People  ▼.  Staples,  91  CaL  30,  but  holding  rule 
inapplicable  to  failure  of  appellate  court  to  decide  within  sixty  days 
after  transcript  filed;  concurring  opinion,  Strong  v.  Grant,  99  Cal.  103, 
but  denying  mandamus  to  compel  dismissal;  People  ▼.  Douglass,  100 
Cal.  3,  4,  but  holding  presumption  in  favor  of  denial  of  motion  unless 
error  affirmatively  shown;  People  v.  Wickham,  113  Cal.  285,  applying 
rule  to  failure  to  file  information  within  thirty  days  after  holding  to 
answer.  Cited  in  In  re  Begerow,  133  CaL  351-355,  85  Am.  St.  Rep.  179- 
183,  noted  under  Ex  parte  Ross,  82  Cal.  109;  People  v.  Moran,  144  Cal. 
57,  but  holding  dismissal  properly  denied  where  delay  was  caused  by 
congested  condition  of  court  calendar;  State  v.  Kuhn,  154  Cal.  453, 
affirming  discharge  under  local  statute  and  facts  stated. 

Larceny. — Intent  to  steal  must  have  existed  at  time  of  taking,  p.  517. 

Cited  in  People  v.  De  Graaff,  127  OaL  679,  noted  under  People  v. 
Smith,  23  OeJ.  280. 

86  <M.  618-621.    CHATFIELD  y.  WILLIAMS. 

Amendment  of  Answer  should  be  liberally  allowed  in  interests  of 
justice,  p.  521. 

To  same  effect  in  Bums  v.  Scoofy,  98  Ckl.  276,  reversing  judgment 
(as  in  main  case),  for  denial  of  motion. 

Vendee  may  sue  for  purchase  price  paid  on  vendor's  failure  to  convey, 
without  demand  for  deed,  or  for  return  of  such  price,  p.  521. 

To  same  effect  in  Thomas  v.  Pacific  etc  Co.,  115  Cal.  141,  holding 
such  action  based  on  implied  assumpsit  as  to  bar  by  limitation. 

85  Cal.  522-532.    HAMMOND  y.  WALLACE;  20  Am.  St.  Rep.  239. 
Rescission  for  Fraud  must  be  made  promptly,  p.  531. 
See  note  to  Ansley  v.  Bank,  59  Am.  St.  Rep.  128. 

Rescission  for  Fraud  cannot  be  granted  unless  consideration  is,  or 
is  offered  to  be,  restored,  p.  532. 

To  same  effect  in  Maddock  v.  Russell,  109  Cal.  426,  denying  rescis- 
sion of  sale  for  mistake,  under  facts;  Kelley  v.  Owens,  120  Cal.  509, 
holding  (as  in  main  case)  offer  first  made  in  complaint  insufficient; 
Hill  V.  Den,  121  Cal.  46,  further  holding  cause  of  action  not  aided  by 
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tender  after  action  brought.    Note  citations:    Berry  v.  Inaiiraaoe  Oo^ 
28  Am.  St  Rep.  555,  on  general  subject. 

85  Cal.  536-538.    BOAS  v.  FARRIN6T0N. 

Vendee  may  Rescind  if  title  not  good  according  to  abstract  famisbed 
by  vendor  under  their  contract,  p.  537. 

Distinguished  in  Easton  v.  Montgomery,  90  Cal.  313,  25  Am.  St.  Bep. 
127,  holding  vendee  obliged  to  provide  abstract  and  examine  title,  where 
contract  silent  as  to  its  furnishing. 

85  CaL  542-545.    HEWLETT  y.  PILCHER. 

Refusal  to  Instruct  Jury,  in  certain  particulars,  is  immaterial  in 
equity  case,  where  verdict  merely  advisory,  545. 

To  same  effect  in  Riley  v.  Martinelli,  97  Cal.  585,  33  Am.  St.  Rep. 
214,  when  court  adopted  verdict  as  part  only  of  its  findings;  Gordon 
V.  Lemp,  7  Idaho,  685,  instructions  in  creditor's  suit  not  reviewable  on 
appeal;  Kelly  v.  Perrault,  6  Idaho,  243,  applying  rule  in  suit  to  set 
aside  deed. 

Miscellaneoiis. — ^Murray  v.  Etchepare,  129  Cal.  320. 

85  OaX.  545-549.    OHM  v.  SUPERIOR  COURT;  20  Am.  St.  Rep.  846. 

Fraudulent  Conveyance. — ^Administrator  cannot  sue  to  set  aside  such 
conveyance  by  deceased,  unless  there  is  deficiency  of  assets  and  exist- 
ing creditors,  p.  547. 

To  same  effect  in  Field  v.  Andrada,  106  Cal.  110  (cited  in  Murphy 
v.  Clayton,  114  Cal.  536),  holding  complaint  insufficient  in  both  respects; 
Aigeltinger  v.  Einstein,  143  Cal.  615,  noted  under  Forde  v.  Exempt  F. 
Co.,  50  Cal.  299;  Hofman  v.  Tucker,  58  Neb.  462,  noted  under  McMinn 
V.  Whelan,  27  Cal.  300. 

Statute  of  Limitations. — Creditor's  Bill  is  not  barred  until  three  yesrs 
after  recovery  of  judgment,  p.  548. 

To  same  effect  in  Brown  v.  Campbell,  100  CaL  645,  38  Am.  St.  Rep. 
320  (and  note,  322),  holding  statute  further  extended  if  creditor  then 
ignorant  of  fraud.  Cited  in  Rose  v.  Dunklee,  12  Colo.  App.  417,  on  point 
that  statute  does  not  run  until  plaintiff's  cause  of  aeticm  is  perfected. 
First  Nat.  Bank  v.  Ludvigsen,  8  Wyo.  250. 

85  Cal.  549-555.     MOONEY  v.  DETRICSL 

Discharge  in  Insolvency  bars  claim  for  rent  due  thereafter  on  lease 
for  fixed  term  made  before,  p.  552. 

See  note  to  Rodick  v.  Bunker,  30  Am.  St.  Rep.  367. 

Discharge  in  Insolvency  bars  claim  for  salary  due  thareafter  on 
tract  of  hiring  for  fixed  term  made  before,  p.  662. 
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Distinguished  in  Hall  ▼.  Glass,  123  Gal.  506,  69  Am.  St.  Rep.  81,  hold- 
ing discharge  of  mortgagor  not  to  affect  lien  of  mortgage  on  crop  grown 
during  year  of  discharge. 

85  GaL  555-657.    McLEAR  v.  HAP600D.    S.  C.  86  Cal.  667. 

85  GaL  559.    PRESTON  v.  KNAPP. 

Probate  Claim. — Omission  of  allegation  of  presentation,  on  complaint, 
cannot  be  first  raised  on  appeal,  p.  561. 

Cited  in  Bemmerly  v.  Woodward,  124  GaL  574,  noted  under  Hentsch 
T.  Porter,  10  C^L  555. 

86  Gal.  668-574.    PEOPLE  y.  CHRISTENSEN. 

Failure  to  Instruct  is  not  reversible  error  when  instruction  not  re- 
quested, p.  671. 

To  same  effect  in  People  v.  Ahem,  93  Cal.  619,  as  to  instruction  on 
reasonable  doubt,  at  in  main  case;  and  see  note  to  Burt  v.  State,  48 
Am.  St.  Rep.  666. 

Instruction  on  Reasonable  Doubt  held  sufficient,  p.  672. 
See  note  to  Ross  y.  State,  26  Am.  St.  Rep.  21. 

Instruction  is  erroneous  when  tending  to  discredit  witnesses,  p.  673. 

Cited  in  Estate  of  Blake^  136  Gal.  311,  noted  under  McMinn  y.  Whelan, 
27  GaL  319;  State  y.  Pomeroy,  30  Greg.  29,  as  to  expressions  of  opinion 
on  motiyes  of  witnesses. 

85  Cal.  674-680.    GOLDMAN  y.  ROGERS. 

Jury  in  Equity  Case.— Verdict  may  be  adopted  by  court,  although 
that  term  not  used,  p.  578. 

To  same  effect  in  Morrison  y.  Stone,  108  GaL  96,  holding  adoption 
shown  by  facts. 

86  Gal.  585-593.    PEOPLE  y.  WARD.    S.  C,  see  WARD  ▼.  MARSHALL, 

96  Gal.  167,  31  Am.  St.  Rep.  199. 

Justice  of  Peace  not  Bound  to  Obey  <»der  of  district  attorney  for 
dismissal  of  criminal  case,  p.  590. 

Approyed  in  In  re  Voss,  UN.  Dak.  660,  applying  rule  in  proceedings 
to  disbar  state's  attorney  for  neglecting  to  prosecute  offenders. 

Indictment  charging  justice  with  misconduct  in  taking  jurisdiction 
of  criminal  case  in  order  to  acquit  defendant  must  ayer  that  he  acted 
corruptly,  p.  591. 

Distinguished  in  Matter  of  Burleigh,  145  Cal.  38,  people  cannot  appeal 
from  order  sustaining  demurrer  to  accusation  to  remoye  an  officer  for 
misconduct. 
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85  Cal.  598-600.    WILSON  t.  MOSTON. 

Statute  of  Frauds. — ^Agency  to  select  lands  on  oonunisslon  upon  that 
purchased  is  not  within  section  1624  Civil  Code,  p.  598. 

Distinguished  in  Shanklin  v.  Hall,  100  GaL  29,  as  to  agency  to  pro- 
cure purchaser. 

85  Cal.  600-603.    LOWSEY  y.  HOGUB. 

Change  of  Venue  in  criminal  case  is  within  discretion  of  judge  and 
certiorari  will  not  lie,  p.  602. 

To  same  effect  in  Ex  parte  Wright,  119  CaL  402,  applying  rule  to 
habeas  corpus  based  on  denial  of  change. 

Judgment  for  Imprisonment  and  fine  cannot  add  additional  imprison- 
ment for  nonpayment  of  fine,  p.  602. 

To  same  effect  in  dissenting  opinion  in  Ex  parte  Green,  94  Cal.  392, 
393,  and  People  t.  Brown,  113  Cal.  36;  cited  under  Ex  parte  Rosen- 
heim, 83  Cal.  388.  Cited  in  Roberts  t.  Howells,  22  Utah,  394,  noted 
under  Ex  parte  Neustadt,  82  CaL  273. 

85  CaL  603-608.    EX  PASTE  BARRY;  20  Am.  St.  Rep.  248. 

Contempt  will  lie  for  improper  newspaper  comments  on  judidsl 
proceedings,  p.  607. 

To  same  effect  in  Dailey  y.  Superior  Court,  112  Cal.  98,  53  Am.  St 
Rep.  162  (and  note,  164),  but  annulling  on  certiorari  an  order  of  trial 
court  forbidding  theatrical  representation  on  stage  of  facts  of  case 
pending  its  trial;  dissenting  opinion  McClatchy  y.  Superior  Court,  119 
Cal.  428,  main  opinion  holding  criticism  of  judge  not  a  contempt;  In  re 
Hughes,  8  N.  Mex.  247,  sustaining  correction  under  facts  stated;  field 
y.  Thonell,  106  Iowa,  16,  68  Am.  St.  Rep.  287,  holding  contempt  com- 
mited  under  facts  stated.  Note  citations:  In  re  MacKnight,  28  Am,  St 
Rep.  461,  and  Percival  y.  State,  50  Id.  582,  on  general  subject. 

85  CaL  609.    ADAMS  v.  ANDROSS. 

Record  on  AppeaL — ^Affidayits  must  be  authenticated  by  bill  of  ex- 
ceptions, p.  609. 

Cited  in  Bank  y.  Goodsell,  137  Cal.  423,  noted  under  HierrUeh  y.  Mc- 
Donald, 80  CaL  472. 

85  Cal.  610-614.    ROSENBERG  v.  FORD. 

Wife  can  not  be  compelled  to  pay  debts  of  husband,  especially  if 
barred,  p.  614. 

To  same  effect  in  Sulliyan  y.  Sulliyan,  99  Cal.  193,  holding  no  con- 
sideration shown  for  agreement  to  pay;  Chaffee  y.  Browne,  109  Cal. 
220,  as  to  liability  on  mortgage  to  secure  his  debts,  although  reciting 
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its  execution  for  her  (non-existent)  debts  also;  Otto  v.  Long,  127  Cal. 
475,  but  sustaining  new  mortgage  by  widow  on  discharge  of  note  against 
husband's  estate  and  extension  of  time  to  the  devisees  who  were  real 
parties  in  interest;  and  cf.  McDonald  v.  Randall,  130  Cal.  252,  253  (con- 
curring opinion),  sustaining  note  and  mortgage  as  to  innocent  holder 
for  value. 

85  Cal.  614-610.    BIGELOW  y.  CITY  OF  LOS  ANGELES. 

Eminent  Domain. — Compensation  is  recoverable  by  action  if  not  made 
imder  statutory  condemnation  proceedings,  p.  618. 

To  same  effect  in  Tyler  v.  Tehama,  100  Cal.  624,  625,  holding  coimty 
liable  for  damages  resulting  from  building  of  bridge;  Lewis  v.  Seattle, 
5  Wash.  748,  as  to  liability  of  city  for  taking  property  for  street. 

86  Cal.  610-622.    HUTCHINSON  y.  McNALLY. 

Mortgage  Claim  against  homestead  must  be  presented,  p.  622.  . 

Cited  in  Bank  v.  Stephens,  144  Cal.  663,  noted  under  Camp  y.  Grider, 
62  Cal.  20. 

Probate  Homestead  cannot  be  set  apart  to  widow  for  longer  than 
dnring  her  life,  p.  621. 

To  same  effect  in  Neary  v.  Godfrey,  102  Cal.  341,  applying  rule  to 
homestead  set  apart  on  divorce,  and  holding  right  to  possess  terminated 
by  death  of  party  to  whom  awarded* 

Pleading. — ^Uncertainty  may  be  cured  by  general  allegations,  though 
these  would  have  been  insufficient  in  se,  p.  622. 

Cited  in  Whitehead  v.  Sweet,  126  CaL  75,  sustaining  complaint  in 
this  respect. 

85  C«l.  622-631.    McGRATH  y.  WALLACE.    S.  C.  116  Cal.  548,  550. 

Adverse  Possession — ^Tazes. — Claimant  must  show  either  that  none 
levied  or  that  all  levied  were  paid,  p.  620  (concurring  opinion). 

To  same  effect  in  Baldwin  v.  Temple,  101  CaL  401,  holding  assessment 
shown  by  facts. 

85  Cal.  632-633.    EX  PARTE  REILLY. 

Conviction  by  Justice  is  valid  in  case  within  his  jurisdiction  as  jus- 
tice, although  made  by  him  as  police  judge  under  void  appointment, 
p.  633. 

Overruled  in  Ex  parte  Giambonini,  117  Cal.  576,  under  similar  facts. 

85  Cal.  633-630.    COLUSA  COUNTY  y.  HUDSON. 
Eminent  Domain — Compensation. — ^Rules  for  estimation  stated,  p.  636. 
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See  note  to  GainesviUe  etc  Co.  v.  Hall,  22  Am.  St.  Bep.  60,  on  aoeni- 
ing  benefits. 

86  Cal.  639-648.    WOODS  v.  VARNXTM. 

Removal  of  Officer. — Jurj  trial  is  not  demandable  in  proceedings  under 
section  772,  Penal  Code,  p.  644. 

Cited  in  Moore  v.  Strickling,  46  W.  Va.  518,  construing  similar  local 
statutes;  Rankin  v.  Jauman,  4  Idaho,  61,  62,  upholding  Revised  Stat- 
utes, section  7469,  relating  to  summary  removals  from  office. 

Removal  of  Officer. — ^Proceedings  under  section  772,  Penal  Code,  can- 
not be  begun  after  term  expired,  p.  646. 

To  same  effect  in  In  re  Stow,  98  CaL  689,  and  Thurston  v.  Clark, 
107  CaL  288;  cited  under  Smith  v.  Ling,  68  Cal.  324;  and  see  under 
same  case  Wheeler  v.  Donnell,  110  Cal.  657,  citing  main  case  on  point 
that  Jozy  trial  oannot  be  had  in  such  proceeding. 


VOLUME  liXXXVI. 


86  QO.  1-22.    LAST  CHANCE  ETC.  CO.  t.  HEILBRON. 

Water  Sights. — ^Prescription  held  not  shown  by  evidence,  p.  12. 

Cited  in  Union  etc.  Go.  v.  Dangberg,  81  Fed.  Rep.  92,  ruling  similarly 
on  facts,  also  citing  main  case  (p.  117)  from  p.  18,  on  point  of  estoppel 
by  former  judgment  from  claim  of  right  of  diversion. 

Capacity  of  Ditch. — ^Evidence  held  insufficient  to  sustain  findings, 
p.  14. 

Cited  in  Strong  v.  Baldwin,  137  OaL  440,  holding  capacity  not  de- 
terminable from  evidence  offered. 

Injunction  against  Diversion  of  Water  will  not  be  granted  when  no 
unlawful  diversion  shown,  p.  21. 

See  note  to  Atchison  etc  Co.  v.  Long,  26  Am.  St.  Bep.  167,  on  injunc- 
tion. 

86  Cal.  22-27.    KESCKHOFF-CUZNER  ETC.  CO.  v.  CUMMINGS. 

Mechanics'  Liens-^Payments. — ^Provisions  of  section  1184,  Code  of 
Civil  Procedure,  does  not  apply  where  contracts  for  less  than  $1,000,  p. 
24. 

To  same  effect  in  Denison  v.  Burrell,  119  Cal.  182,  sustaining  such 
contract  when  payment  to  be  made  on  completion  and  acceptance; 
Lumber  Co.  v.  Jones,  133  Cal.  243,  quoting  Denison  v.  Burrell,  119  Cal. 
182.  Distinguished  in  Schmid  v.  Busch,  97  CaL  188,  discussing  right  to 
foreclose  under  such  contracts. 

86  Cal.  27-30.    PEOPLE  v.  WATERMAN. 

Term  of  Judge  whose  office  is  created  by  special  act  begins  from 
first  Mu  iday  in  January  succeeding  election  for  office,  p.  29. 

To  same  effect  in  People  v.  Markham,  104  CaL  235,  236,  as  to  judge- 
ship created  on  formation  of  new  county. 
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86  Cal.  31-36.    PEOPLE  v.  MURRAY. 

Instructions  on  facts. — Court  may  caution  jury  against  believing  de- 
fendant's  evidence  when  testifying  in  own  behalf,  p.  35. 

To  same  effect  in  People  v.  Faulke,  96  Cal.  20,  but  criticising  such 
instruction;  and  see  People  v.  Lang,  104  Cal.  368,  and  People  v.  Ander- 
son, 105  Cal.  35;  but  see,  also.  People  y.  Van  Ewan,  111  CaL  150,  151, 
153,  holding  like  instruction  erroneous  and  distinguishing  main  case 
and  cases  above  cited. 

Instruction  on  facts. — Court  cannot  instruct  aa  to  facts  or  as  to 
credibility  of  witnesses,  p.  35. 

To  same  effect  in  People  v.  Lang,  104  Cal.  367,  holding  such  instruction 
as  to  credibility  erroneous;  People  v.  Webster,  111  Cal.  384,  as  to  in- 
struction upon  age  of  prosecuting  witness  in  rape  case;  State  ▼.  Light- 
foot,  107  Iowa,  352,  noted  under  People  v.  Casey,  65  CaL  261. 

86  Cal.  37-58.    DAVIBS  t.  CITY  OF  LOS  ANGELES. 

Municipal  Charter  is  controllable  by  general  laws,  p.  41. 

To  same  effect  in  State  v.  Carson,  6  Wash.  255,  oonstrumg  similar 
local  laws;  dissenting  opinion  in  Kansas  City  y.  Brown,  147  Mo.  317,  dis- 
cussing right  to  repeal  charter  provisions  by  general  law;  Ex  parta 
Braun,  141  Cal.  209.  Cited  in  Otto  v.  Long,  127  Cal.  475,  but  sustaining 
new  mortgage  by  widow  on  discharge  of  note  against  husband's  estate. 

Title  of  Act  held  sufficiently  to  express  its  subject,  p.  43. 

Cited  in  San  Francisco  v.  Kieman,  98  Cal.  622,  ruling  similaily  aa  to 
street  improvement  act  (as  in  main  case). 

Streets. — ^Act  of  1889,  page  70,  ia  constitutional,  p.  42. 

Cited  in  Cohen  y.  City,  124  Cal.  506,  confirming  assessments  levied 
thereunder;  and  of.  Alameda  v.  Cohen,  133  CaL  6,  9;  Brown  y.  Drain, 
112  Fed.  591. 

Street  Improvements. — ^Notice  to  owner  is  sufficient  if  reaaonable  and 
proceeding  is  not  arbitrary,  oppressive  or  unjust,  p.  46. 

To  same  effect  in  In  re  Madera  etc.  District,  92  Cal.  324;  27  Am.  St 
Kep.  125  (cited  in  Board  v.  Collins,  46  Neb.  423),  sustaining  notice  under 
irrigation  assessment  proceedings.  Cited,  also,  in  Wulzen  v.  Board, 
101  Cal.  21,  40  Am.  St.  Rep.  44,  discussing  right  of  eminent  domain  in 
street  extension  proceedings.  Note  citations:  Bard  well  y.  Collins,  20 
Am.  St.  Kep.  554,  on  due  process  of  law. 

Street  Widening. — Commissioners  do  not  perform  delegated  munici- 
pal functions,  p.  48. 

Cited  in  Banaz  v.  Smith,  133  Cal.  104,  sustaining  power  given  to 
contractor  to  make  collections  under  Vrooman  Act. 
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SG   Cal.   58-59.     IN   RE   MOORE.     S.   C.   See   MOORE   v.   SUPERIOR 
COURT,  86  Cal.  495. 

Probate  Orders  are  ApperVible  only  in  instances  provided  in  Code,  p. 
59. 

To  same  effect  in  In  re  Walkerly,  94  Gal.  353  (cited  in  In  re  Smith, 
98  Cal.  639),  as  to  order  refusing  to  vacate  order  denying  extra  com- 
pensation to  executor;  Estate  of  Tuohy,  23  Mont.  307,  noted  undez 
Estate  of  Callahan,  60  Cal.  232. 

86  Cal.  60-63.     GARNER  t.  ERLAlfGER. 

Vacation  of  Default  is  within  discretion  of  court,  p.  62. 

To  same  effect  in  Williamson  v.  Cummings  etc.  Co.,  95  Cal.  653,  and 
Morton  v.  Morton,  117  Cal.  446,  holding  refusal  not  abuse  of  discretion, 
imder  facts;  Jensen  v.  Barbour,  12  Mont.  576,  sustaining  its  vacation; 
dissenting  opinion  Horton  v.  New  Pass  Co.,  21  Nev.  191,  main  opinion 
opening  default. 

86  Cal.  70-71.    IN  RE  VINICH. 

Arrest. — ^Affidavit  cannot  state  fraud  on  information  and  belief,  p. 
71. 

Cited  in  Fkumoto  v.  Marsh,  130  Cal.  70,  holding  affidavit  insufficient 
accordingly. 

86  GaL  72-73.    ESTATE  OF  MOORE. 

Removal  of  Administrator. — Pending  appeal  from  order,  he  is  sus- 
pended, and  special  but  not  general  administrator  may  be  appointed, 
p.  73. 

Distinguished  in  More  v.  More,  127  Cal.  463,  noted  under  Estate  of 
Crozier,  65  Cal.  332;  and  cf.  Guardianship  of  Van  Loan,  142  Cal.  432; 
State  V.  Superior  Court,  28  Wash.  682,  on  appeal  by  executor  from  order 
revoking  will  and  his  appointment  as  executor,  his  general  powers  are 
not  revived  thereby,  but  he  continues  as  executor  for  purposes  of  appeal 
only. 

86  Cal.  74-78.    McCRACEEN  v.  SUPERIOR  COURT. 

Undertaking  on  AppeaL — Sureties'  failure  to  justify  within  statutory 
time  after  notice  of  exception  renders  appeal  nugatory,  p.  75. 

To  same  effect  in  McDonald  v.  Paris,  9  S.  Dak.  313,  314,  denying  mo- 
tion to  file  new  undertaking  in  justice's  court  appeal;  and  see  Barber 
V.  Johnson,  4  S.  Dak.  531.    Cited  in  State  v.  Napton,  24  Mont.  456,  noted 
under  Wood  v.  Superior  Court,  67  Cal.  116. 
Notes  Cal.  Rep.— 252. 
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86  Cal.  78-90.    ALPERS  v.  HUNT;  21  Am.  St.  Rep.  17. 

86  Cal.  93-106.    GOLDTRRB  t.  McALISTER. 
Foreign  Probate  of  Will  is  conclusive  on  collateral  attack,  p.  101. 

To  same  effect  in  Calloway  y.  Cooley,  50  Kan.  754,  further  diacussixig 
sufficiency  of  authentication  thereof. 

Mortgage  is  not  Foreclosed  until  mortgagor's  right  of  redemption  is 
cut  off,  p.  105. 

To  same  effect  in  National  Bank  v.  Union  etc.  Co.,  88  Cal.  508,  22 
Am.  St.  Rep.  329,  holding  foreclosure  not  completed  until  deed  made  to 
purchaser  at  sale  (but  see  as  to  this  point  Duff  v.  Randall,  116  CaL 
229;  58  Am.  St.  Rep.  160);  Sichler  v.  Look,  93  Cal.  611,  holding  no 
foreclosure  had  by  mere  provisions  of  decree. 

Venue. — ^Mortgage  Foreclosure  of  land  partly  situate  in  several  coun- 
ties may  be  had  in  any  one  of  them,  p.  106. 

Cited  in  Murphy  v.  Superior  Court,  138  Cal.  72,  applying  rule  to 
action  for  partition  of  distinct  parcels  situated  in  different  counties. 

86  CaL  107-110.    SCHAUFEL  y.  DOYLE. 

Streets. — ^Abutting  Owner  may  enjoin  unlawful  raising  of  level  of 
street  to  his  injury,  p.  109. 

To  same  effect  in  Levee  District  v.  Farmer,  101  Cal.  184,  but  ruling 
alitor  as  to  power  to  enjoin  vacation  of  portion  of  public  road;  Eachus 
v.  Railway  Co.,  103  Cal.  618;  42  Am.  St.  Rep.  152,  (cited  in  Bigelow  v. 
Ballerino,  111  Cal.  564),  sustaining  his  action  for  damages  against  street 
railway  company  lowering  grade;  Geurkink  v.  Petaluma,  112  CaL  310, 
enjoining  change  of  water  oourse  by  city  to  abutter's  damag*. 

86  Cal.  110-114.    JOHNSON  v.  VANCE. 
Judgment  in  ejectment  is  res  judicata,  p.  118. 
See  note  to  Hentig  v.  Redden,  26  Am.  St.  Rep.  96,  on  ganeral  sobjeet 

86  Cal.  114-118.    DALEY  y.  RUSS. 

Amendment  of  Complaint  should  be  allowed  only  In  furtherance  of 
justice,  p.  118. 

To  same  effect  in  Bank  v.  Heron,  122  Cal.  109,  sustaining  denial  of 
amendment  of  answer  when  issues  changed  thereby. 

Contract. — ^Excuse  for  nonperformance  cannot  be  shown  under  plea  of 
performance,  p.  116. 

ated  in  Breedlove  v.  Society,  124  Cal.  168,  but  distinguished  as  to 
plea  and  proof  of  truth  of  affirmative  warranty  of  title  in  action  on 
insurance  policy;  Roche  v.  Baldwin,  135  Cal.  525,  noted  under  O'Con- 
xK»r  T.  Dingley,  26  CaL  21;  People's  L.  Co.  v.  Gilhurd,  136  Cal.  60,  noted 
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under  Victor  etc  Co.  v.  ScheiSer,  61  Cal.  530,  but  cf.  Peterson  v.  Min- 
eral King  Fruit  Co.,  140  Cal.  628,  holding  pleading  sufficient. 

Motion  for  Nonaoit  should  specify  its  grounds,  p.  117. 

Cited  in  Montana  y.  Pac.  etc.  Co.,  120  Cal.  55,  but  holding  general 
motion  sufficient  when  defects  in  plaintiff's  case  are  not  curable;  War- 
ner ▼.  Warner,  144  Cal.  619,  stating  reasons  for  rules. 

Amendment  of  Complaint  should  be  allowed  only  in  furtherance  of 
justice,  p.  118. 

Cited  in  Hanson  ▼.  Stinehoff,  139  Cal.  172,  holding  amendment  of 
answer  properly  refused. 

86  Cal.  119-122.    SANDERS  v.  SUSSELL;  21  Am.  St.  Rep.  26. 

Homestead  on  Community  Property  descends  absolutely  to  sunrivor 
on  death  of  either  spouse,  and  exemption  still  continues,  p.  120. 

To  same  effect  in  Collins  y.  Scott,  100  Cal.  451,  holding  heirs  of  de- 
ceaseds husband  to  acquire  no  interest  therein;  Dickey  y.  Qibson,  113 
Cal.  30;  54  Am.  St.  Rep.  323  (and  note,  327)  further  holding  surviving 
husband's  title  not  affected  by  his  re-marriage;  Robinson  v.  Dougherty, 
118  Cal.  301,  when  surviving  husband  ceased  to  be  head  of  family  after 
wife's  death;  Hardwick  v.  Black,  128  Cal.  674,  noted  under  Mawson  v. 
Mawson,  50  Cal.  539;  Estate  of  Path,  132  Cal.  612,  further  holding  title 
not  affected  by  subsequent  setting  aside  of  property  as  a  probate  home- 
stead; Vandall  v.  Teague,  142  Cal.  474,  note  under  Tyrrell  v.  Baldwin, 
78  Cal.  470.  Note  citations:  Stults  y.  Sale,  36  Am.  St.  Rep.  578,  on 
termination  of  homesteads;  Roberts  v.  Greer,  58  Am.  St.  Rep  761,  on 
right  of  survivor. 

Homestead — Value^ — ^Property  selected  is  exempt,  no  matter  what  its 
Talue,  p.  120. 

To  same  effect  in  Quackenbush  v.  Reed,  102  Cal.  500,  holding  mortgage 
by  husband  alone  invalid,  although  value  beyond  statutory  limit;  Perry 
▼.  Ross,  104  CaL  19;  43  Am.  St.  Rep.  68,  on  point  that  exemption  covers 
the  land  and  not  any  particular  claim  of  title  to  it;  cited  in  Vincent  y. 
Vineyard,  24  Mont.  216,  81  Am.  St.  Rep.  428,  noted  under  Barrett  v. 
Sims,  59  Cal.  615.  Note  citations:  Vanstory  y.  Thornton,  34  Am.  St. 
Rep.  506,  on  excessive  homesteads. 

Levy  of  Execution  does  not  extend  judgment  lien,  p.  121. 

Cited  in  Smith  v.  Schwartz,  21  Utah,  139,  81  Am.  St.  Rep.  677,  noted 
under  Bagley  v.  Ward,  37  Cal.  121;  Lean  v.  Givens,  146  Cal.  741,  743, 
leyy  of  execution  on  homestead  creates  lien  which  becomes  absolute 
as  to  excess  when  excess  determined  on  proper  proceedings. 

86  Cal.  122-127.    LANDREGAN  v.  PEPPIN. 

Taxation. — ^Assessment  to  wrong  owner  will  not  affect  validity,  p. 
122. 


86  Cal.  128-141  Notes  on  California  Reports.  4020 

Cited  In  District  t.  Seminary,  130  Cal.  132,  noted  under  Lake  Ca  t. 
Sulphur  etc.  Co.,  66  Cal.  17 ;  Cobban  ▼.  Hinds,  23  Mont.  349,  refuBing  to 
enjoin  tax  sale;  Carman  y.  Harris,  61  Neb.  645,  holding  error  merely 
an  irregularity. 

Tax  Deed  is  Void  when  notice  of  redemption  does  not  contain  essen- 
tial statutory  averments,  p.  126. 

To  same  elBTect  in  Hughes  v.  Cannedy,  92  Cal.  384,  when  notice  did 
not  state  fact,  date  or  price  realized  at  sale;  Miller  v.  Miller,  96  Gal 
380;  31  Am.  St.  Rep.  232,  discussing  conclusiveness  of  deed  as  to  per- 
formance of  prerequisites. 

Computation  of  Time. — ^Thirty  days'  notice  of  application  for  tax 
deed  is  insufficient,  when  given  July  25th  of  action  on  August  23d,  p. 
127. 

To  same  effect  in  Bates  v.  Howard,  106  Cal.  182,  but  holding  ten  days' 
notice  sufficient  when  given  July  12tfa  of  action  on  July  22d;  Bellmer  ?. 
Blessington,  136  Cal.  5,  noted  under  Misch  v.  Mayhew,  51  CaL  514. 

86  Cal.  128-132.    JOHNSON  y.  VANCE. 

Complaint  in  Ejectment  may  allege  ownership  in  terms,  as  ultimate 
fact,  p.  129. 

To  same  effect  in  McKay  v.  McDougal,  19  Mont.  496,  as  to  action  in 
trespass  to  try  title. 

Failure  to  Find  is  not  reversible  error,  when  upon  immaterial  issue, 
p.  130. 

To  same  effect  in  Amador  etc.  Co.  v.  Amador  ete.  Sfine,  114  Gal. 
349,  holding  issue  immaterial  under  facts. 

86  Cal.  132-134.    LAN6AN  v.  LANGAN. 

Order  allowing  monthly  alimony  is  appealable  when  more  than  three 
hundred  dollars  due  thereon,  p.  133. 

Distinguished  in  Southern  Cal.  Ry.  Co.  v.  Superior  Court,  127  CaL 
419,  order  striking  out  undertaking  to  stay  ezecntion  appealable. 

86  Cal.  134-141.    HOTH  v.  INSLEY. 

Execution  Sale  of  Homestead  passes  no  title  when  not  on  cause  of 
action  excepted  under  code,  p.  139. 

To  same  effect  in  City  Store  v.  Cofer,  111  Cal.  483,  as  to  money 
judgment  acquired  against  wife  during  divorce  proceedings  afterward 
resulting  in  her  favor. 

Injunction  will  Lie  against  execution  sale  of  homestead,  when  such 
sale  would  cloud  title,  p.  140. 
To  same  effect  in  Wilhoit  v.  Cunningham,  87  CaL  457,  as  to  like  sale 
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of  property  assigned  for  benefit  of  creditors;  Vaugbn  v.  Commissioners, 
118  N.  C.  642,  applying  rule  to  suit  by  tax  payer  to  enjoin  threatened 
execution  of  unlawful  mortgage  by  defendants. 

86  Cal.  142-144.    HARTIGAN  v.  SOUTHERN  PACIFIC  CO. 

Actions  for  Death  cannot  be  suocessively  brought  by  administrator 
and  heirs,  p.  144. 

To  same  effect  in  Lubrano  ▼.  Atlantic  Mills,  19  R.  I.  134,  discussing 
survival  of  actions  under  local  statutes.    See  note  70  Am.  St.  Rep.  682. 

Executor  may  Compromise  action  brought  by  him,  under  order  of 
court,  p.  144. 

See  notes  to  Parker  v.  I^ovidence  etc  Co.,  33  Am.  St.  Rep.  877,  and 
Brown  v.  Ry.  Co.,  70  Am.  St.  Rep.  685. 

86  CaL  144-149.    PEOPLE  y.  AH  GEE  YUNG. 

Homicide. — ^Unlawful  Intent  is  presumed  from  doing  of  unlawful  aot, 
p.  146. 

See  note  to  State  v.  Levelle,  27  Am.  St.  Rep.  810,  on  intent;  Maas  v. 
Territory,  10  Okla.  721. 

86  Cal.  151-154.    IN  RE  LAHIFF. 

Probate  Homestead  may  be  set  apart  to  surviTlng  husband  oat  of 
deceased  wife's  separate  estate,  p.  153. 

To  same  effect  in  In  re  Schmidt,  94  Cal.  340,  but  denying  power  to 
set  aside,  except  for  limited  period;  cited  in  Estate  of  Huellsman,  127 
Cal.  277,  noted  under  Sulzberger  v.  Sulzberger,  50  Cal.  385;  Estate  of 
Levy,  141  Cal.  650,  652,  noted  under  Ackley  v.  Chamberlain,  16  Cal.  181. 

Probate  Homestead  must  be  granted,  notwithstanding  prior  sale  by 
executor  under  power,  if  unconfirmed,  p.  154. 

To  same  effect  in  Phelan  v.  Smith,  100  Cal.  165,  holding  grantee  of 
widow's  interest  to  take  subject  to  her  right  of  homestead  for  self  and 
minor  child;  In  re  StiU,  117  Cal.  514,  applying  rule  when  administratrix 
had  previously  obtained  order  of  sale,  but  had  not  acted  thereunder. 

86  CaL  158-159.    FISHER  v.  POLICE  COURT. 

City  of  San  Diego. — Coronado  Beach  is  within  city  limits,  p.  158. 

To  same  effect  in  Hamilton  t.  San  Diego,  108  CaL  277,  discussing 
validity  of  tax  levy. 

86  Cal.  159-171.    FLOTD  y.  RANKIN.    S.  C.  See  FLOTD  y.  DAVIS, 
98  Cal.  598,  599. 

86  Cal.   171176.    BLANCKENBURG  y.  JORDAN.    B.  C.  See  BSRG- 
HAUSER  y.  BLANCKENBURG,  86  CaL  317. 
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86  Cal.  179-184.    IN  RE  WELCH.    S.  C.  110  CaL  606. 

86  Cal.  184-188.    JAMES  y.  YAE6ER. 

Surety.^-Payment  of  debt  by  extinguishes  it,  p.  187. 

Cited  in  Yule  v.  Bishop,  133  Cal.  579  (dissenting  opinion,  page  582), 
noted  under  Chipman  v.  Morrell,  20  Cal.  130. 

86  Cal.  189-191.    PARKS  y.  DUNLAP. 

Judgment  of  Dismissal  does  not  operate  as  retraxit  when  not  baaed 
on  agreement  of  parties,  p.  190. 

To  same  effect  in  Pierce  v.  Hilton,  102  Cal.  277,  when  dismissal  of 
plaintiff's  own  motion;  Westbay  v.  Gray,  116  CaL  668,  as  to  dismissal 
by  court  "without  prejudice";  Martin  v.  McCarthy,  3  Colo.  App.  39, 
as  to  voluntary  dismissal  of  plea  of  intervention. 

86  Cal.  192-197.    GRIFFITHS  v.  6ALIND0. 

Offer  to  Dedicate  is  shown  by  making  and  recording  of  map  showing 
streets,  and  making  of  deeds  with  reference  thereto,  p.  196. 

To  same  effect  in  Koshland  v.  Spring,  116  Cal.  696,  where  maps  made 
by  agent  but  tacitly  adopted  by  owner. 

86  Cal.  197-202.    CAMPBELL  ▼.  WEST.    S.  C.  93  Cal.  653. 

Mortgage  Foreclosure. — Option  of  mortgagee  to  declare  whole  amount 
due  on  default  in  payment  of  interest  is  not  waived  as  to  subsequent 
installment  by  failure  to  exercise  at  prior  one,  p.  201. 

To  same  effect  in  Glaa  v.  Glas,  114  Cal.  569,  55  Am.  St.  Rep.  91,  hold- 
ing default  not  waived  by  eight  months'  delay  in  demand  and  bring- 
ing suit;  Washburn  v.  Williams,  10  Colo.  App.  160,  ruling  similarly  as 
to  four  months'  delay. 

86  Cal.  203-209.    TATUM  ▼.  THOMPSON. 
Landlord's  Duty  to  Repair  is  only  that  prescribed  by  statute,  p.  205. 

To  same  effect  in  Callahan  v.  Loughran,  102  Cal.  480,  but  holding 
him  liable  for  negligence  in  making  repairs  if  assuming  such  perform- 
ance. Note  citations:  Minneapolis  etc  Co.  ▼.  Williamson,  38  Am.  Si. 
Rep.  483,  on  general  subject. 

86  Cal.  210-211.    FAEKLER  ▼.  WRIGHT. 

Judicial  Notice  embraces  fact  that  certain  specified  land  township  is 
within  county  of  trial  court,  p.  210. 

To  same  effect  in  Rogers  ▼.  Cady,  104  Cal.  291,  43  Am.  St.  Rep. 
103,  holding  judgment  reciting  such  land  as  situated  in  stated  county 
not  binding  on  another  court  for  purposes  of  jurisdiction;  Mullan  v. 
State,  114  Cal.  582,  as  to  question  of  laws,  and  public  and  private  acts 
of  state  departments;  People  v.  Oakland  etc.  Co.,  118  Cal.  246,  as  to 
question  of  attorney  general's  authority  to  bring  pending  suit;  Har- 
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rington  v.  Goldsmith,  136  Cal.  169,  applying  rule  to  meridiaa  omitted 
from  deed  for  lands  in  certain  county. 

86  Cal.  211-212.    FLASHNER  ▼.  WALDRON. 

Appeal. — TTonsiiit  is  not  reviewable  unless  excepted  to  and  specified 
as  error  in  law,  p.  211. 

To  same  effect  in  Malone  v.  Beardsley,  92  Cal.  151;  Craig  v.  Hes- 
peria  etc.  Co.,  107  Cal.  675,  and  Johnson  v.  Manning,  2  Idaho,  1075, 
cited  imder  Schroeder  v.  Schmidt,  74  Cal.  460;  Hanna  v.  De  Garmo, 
140  Cal.  174,  on  point  that  bill  must  affirmatively  show  such  exception. 
Distinguished  in  Johnson  v.  Manning,  3  Idaho,  354,  judgment  rendered 
on  pleadings  is  reviewable  though  no  exception  taken  to  ruling. 

86  OaL  212-216.    WHITE  ▼.  WHITE.     S.  C.  86  Cal.  216;  134  CaL  613. 

Alimony  will  be  denied  when  wife's  attorney  has  contract  for  con- 
tingent fee,  p.  213. 

Cited  in  Newman  v.  Freitas,  129  Cal.  287,  291,  and  Brindley  y.  Brind- 
ley,  121  Ala.  434,  noted  under  Sharon  v.  Sharon,  76  Cal.  1. 

Divorce.— ^Attomesr'B  Fees  of  wife  may  be  ordered  paid  by  husband, 
p.  214. 
See  note  to  Kincheloe  y.  Merriman,  26  Am.  St.  Rep.  62. 

86  Oal.  225-232.    PEOPLE  y.  TARM  POL 

Alibi. — ^Instructions  as  to  preponderance  of  evidenoe  and  reasonable 
doubt  are  to  be  read  together,  p.  228. 

Cited  in  People  v.  Flannelly,  128  Cal.  93,  applying  rule  to  case  of 
self-defense;  State  v.  McGarry,  111  Iowa,  711,  noted  under  People  y. 
Fong,  64  Cal.  253. 

Irregularity  in  View  of  Premises  is  waived  if  not  objected  to  at  once, 
p.  231. 

Cited  in  People  v.  Fitzgerald,  137  Cal.  650,  noted  under  People  v. 
Bolfe,  61  Cal.  542;  People  v.  Mathews,  139  Cal.  629,  applying  rule  to 
voluntary  absence  of  defendant  during  such  view. 

Affidavit  of  misconduct  of  jury  based  entirely  on  information  and 
belief,  is  insufficient,  p.  231. 

Approved  in  Gay  v.  Torrenoe,  146  Cal.  162,  refusing  mandamus  to 
compel  judge  to  include  in  bill  of  exceptions  affidavit  based  on  informa- 
tion and  belief  assailing  judge  for  misconduct. 

86  CaL  235.    MIX  v.  SAN  DIEGO  ETC.  RAILROAD  CO. 

Record  on  Appeal. — Statement  cannot  be  considered  when  filing  not 
shown,  although  copied  into  transcript,  p.  235. 

To  same  effect  in  Wells  v.  Kreyenhagen,  117  CaL  331,  holding  trail* 
script  insufficient  in  many  like  particulafs^ 
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86  Oal.  236-238.    PARKER  y.  LARSEN.    21  Am.  St.  Rep.  30. 

Water. — Injunction  will  lie  against  maintenance  of  irrigating  ditch 
on  land  of  owner  of  wells,  when  percolation  therefrom  injures  lands  of 
plaintiff,  p.  238. 

To  same  effect  in  Barnard  v.  Sherley,  135  Ind.  555,  564,  41  Am.  St 
Rep.  460,  467,  but  denying  injunction  under  facts  against  pollution  of 
natural  watercourse  by  waste  water  from  baths;  Shields  v.  Ditch  Co., 

23  Nev.  356,  holding  owner  of  irrigating  ditch  liable  for  seepage  there- 
from; Clear  Creek  etc.  Co.  v.  Kilkenny,  5  Wyo.  44,  applying  rule  to 
damage  from  enlargement  of  ditch;  Texas  etc  Ry.  Co.  y.  (yMohoney, 

24  Tex.  Ciy.  App.  635.    See  note  67  Am.  St  Rep.  620. 

86  Cal.  238-245.    PEOPLE  y.  SMITH. 

Burglary. — ^Information  held  sufficient,  p.  230. 

Cited  in  People  y.  Goldsworthy,  130  CaL  603,  rnling  rimilarly  when 
intent  to  commit  arson  was  charged. 

Burglary. — Possession  of  stolen  goods  is  ctrcumstanoe  of  guilt,  p.  240. 
Cited  in  People  y.  Lang,  142  CaL  485,  noted  under  People  y.  Flyna, 

73  CU.  6IL 

86  CaL  246248.    SAH  FRANCISCO  ETC.  CO.  y.  TAYLOR. 

Eminent  Domain. — Compensation  in  railroad  condemnation  cannot  in- 
clude yalue  of  track  built  by  company  before  proceedings  begun,  p.  248. 

To  same  effect  in  Stewart  y.  Sefton,  108  Cal.  210,  discussing  right 
of  person  in  possession  of  land  to  remoye  trees  planted  thereon  under 
belief  of  ownership.  Cited  in  St.  Louis  etc.  Co.  y.  Nyce,  61  Kan.  414, 
holding  such  improvements  to  constitute  trade  fixtures.  Note  cita- 
tions: Gainesville  etc  Co.  y.  Hall,  22  Am.  St.  Rep.  51,  on  aocrued 
benefits. 

86  CaL  248-254.    JOSHTTA  HSNDT  ETC.  WORKS  y.  AMSRICAH  ETC. 
INS.  CO.    21  Am.  St.  Rep.  33. 

86  Cal.  255-259.     MENDOCINO  COUNTY  y.  BANK  OR  MENDOCINO. 

County  Goyenunent  Act  of  1883  repealed  section  4045  of  the  Political 
Code,  passed  at  same  session,  p.  257. 

To  same  effect  in  Journal  etc  Co.  y.  Whitney,  97  CaL  285,  and 
Smeltzer  v.  Miller,  113  Cal.  168,  cited  imder  Ex  parte  Benjamin,  65 
Cal.  168;  Wichmann  v.  Placerville,  147  Cal.  165,  bond  issue  under  stat- 
ute repealed  by  new  charter  is  void. 

86  Cal.  260-264.    McCORMICK  y.  ORIENT  INSURANCE  CO. 

Insurance — Ownership. — ^When  application  represents  assured  as  own- 
ers they  cannot  recover  if  merely  stockholders  in  corporation  which  Is 
owner,  p.  261. 
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Distinguished  in  Hawley  v.  Insurance  Co.,  102  CaL  655,  holding  policy 
not  avoided  by  similar  application  when  assured  had  deed  absolute 
in  form,  but  really  mortgage,  and  application  stated  property  mort- 
gaged. Note  citations:  Diffenbaugh  v.  Insurance  Co.,  30  Am.  St.  Rep. 
806,  on  general  subject. 

Insnrance  Policy  will  not  be  reformed  because  of  ignorance  of  as- 
sured as  to  its  contents,  p.  261. 

See  note  to  Smith  v.  Smith,  30  Am.  St.  Rep.  621,  and  Williams  t. 
Hamilton,  65  Id.  516,  517,  on  information. 

Estoppel  cannot  exist  without  reliance  on  conduct  of  other  party, 
p.  263. 

ated  in  Bank  v.  Maxwell,  123  Cal.  367,  69  Am.  St.  Rep.  68,  holding 
no  estoppel  established  under  facts  stated;  Lackmann  v.  Kearney,  142 
CaL  115,  noted  under  Boggs  v.  Merced  etc  Co.,  14  CaL  367. 

86  CaL  274-278.    CORTEZ  ▼.  SUPERIOR  COURT.    21  Am.  St.  Rep.  37. 

Execution  is  not  Enforceable  after  five  years,  notwithstanding  stay 
had,  when  based  on  money  judgment,  p.  278. 

To  same  effect  in  Buell  v.  Buell,  92  CaL  397,  holding  stay  period 
not  to  be  excluded  from  such  time.  Cited  in  Wells  etc.  Co.  ▼.  Van 
Sickle,  112  Fed.  401,  applying  rule  in  ease  of  issuance  of  execution  and 
temporary  injunctions. 

Conuniasioner  in  Partition  awarded  fee  is  "party  in  whose  favor  judg- 
ment is  given,"  and  may  have  execution  therefor,  p.  278. 

To  same  effect  in  Thomas  v.  San  Diego  etc.  Co.,  Ill  CaL  362,  holding 
execution  issuable  in  foreclosure  suit  on  trust  mortgage  to  secure  bonds, 
on  application  of  large  bondholder. 

86  CaL  279-286.    SOUTHERN  PACIFIC  CO.  t.  BURR. 

Easement. — ^Ejectment  will  lie  for  land  over  which  plaintiff  has  right 
of  way,  p.  285. 

To  same  effect  in  San  Francisco  v.  Grote,  120  CaL  60,  61,  62,  65  Am. 
St.  Rep.  156,  sustaining  such  action  by  city  for  part  of  public  street; 
S.  P.  Co.  V.  Hyatt,  132  Cal.  241-245,  noted  under  San  Francisco  etc. 
Co.  V.  Caldwell,  81  CaL  368;  Fresno  etc.  Co.  v.  S.  P.  R.  R.  Co.,  135 
Cal.  203,  but  holding  action  not  maintainable  as  to  right  of  way  over 
public  highway,  based  on  county  franchise;  New  Mexico  v.  Trust  Co., 
172  U.  S.  184,  discussing  exemption  of  right  of  way  from  taxation. 
Distinguished  in  Burton  v.  Laughrey,  18  Mont.  44,  denying  ejectment 
against  railroad  for  part  of  its  right  of  way  by  one  in  prior  possession 
thereof. 

MiiO^llAiieoiis^-Southem  CaL  R.  R.  Co.  ▼.  Workman,  146  CaL  88. 
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86  Cal.  286-294.     FLOUSNOT  ▼.  FLOUKNOT.    21  Am.  St.  Rep.  39. 

Marital  Property. — ^Money  borrowed  by  wife  by  mortgage  on  her 
separate  property  has  same  character,  although  husband  joins  in  note 
and  mortgage,  p.  293. 

To  same  effect  in  Heney  v.  Pesoli,  109  Cal.  61,  62,  under  similar  facts, 
as  to  mortgage  for  part  of  purchase  price. 

86  Cal.  295-298.    P£OPLE  t.  EUBANKS. 

Criminal  Law — Insanity. — Defendant  must  proTe,  and  by  pr^Mnder- 
ance  of  evidence,  p.  297. 

To  same  effect  in  People  v.  Travers,  88  CaL  238  (cited  in  People  t. 
McNulty,  93  Cal.  443),  and  People  y.  Ward,  105  Gal.  343,  dted  under 
People  V.  Kernaghan,  72  Cal.  609. 

86  Cal.  299-305.    DWYES  ▼.  CARROLL. 

Damages. — ^Tenant  wrongfully  ejected  m&y  reoover  damages  for  kss 
to  his  business,  p.  305. 

Cited  in  Barnes  v.  Berendes,  139  Cal.  36,  noted  under  Lambert  t. 
Haskell,  80  CaL  619. 

86  CaL  306-316.    IN  RS  ORTIZ.    21  Am.  St.  Rep.  44. 

Domiciliary  Administrator  is  liable  for  foreign  assets,  p.  313. 

Cited  in  Joy  v.  Elton,  9  N.  Dak.  448,  457,  discussing  liability  of  bis 
bondsmen;  Doss  v.  Stevens,  13  Colo.  App.  539.  See  note  45  Am  St. 
Rep.  668,  670. 

86  Cal.  322-329.  BANK  OF  SONOMA  COUNTY  ▼.  CHARLES. 

Complaint  on  Probate  Claim  is  insufficient  as  against  general  demurrer, 
where  no  proper  presentation  alleged,  p.  326. 

Same  effect  in  Humboldt  etc.  Society  v.  Bumham,  111  Cal.  345,  but 
ruling  aliter  as  to  merely  defective  averments  of  presentation  made. 

Probate  Claim. — ^Mortgage  is  not  presented  without  compliance  with 
section  1497,  Code  of  Civil  Procedure,  p.  326. 

Cited  in  Estate  of  Turner,  128  CaL  392,  holding  lien  waived  by  fail- 
ure to  present  mortgage  claim. 

Probate  Claims. — ^Mortgage  may  be  foreclosed  without  presentation, 
when  recourse  against  estate  generally  is  waived,  p.  327. 

To  same  effect  in  Anglo  etc.  Corpn.  v.  Nadeau,  90  CaL  397,  sustain- 
ing such  action. 

86  Cal.  329-335.    PEOPLE  v.  CHTTN  HEONG. 
Instructions  on  reasonable  doubt  critidsed  but  rastalned,  p.  882. 
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Cited  in  People  v.  Panlsell,  115  CaL  10,  but  holding  instructions  there 
given  erroneous;  State  v.  Bristol,  21  Mont.  581,  holding  instructions 
erroneous.  Note  dtations:  Burt  v.  State,  48  Am.  St.  Rep.  573,  on  gen- 
eral subject. 

'  Alibi. — Instructions  as  to  reasonable  doubt  and  preponderance  of  evi- 
dence reconciled,  p.  332. 

Cited  in  State  v.  McGarry,  111  Iowa,  711,  noted  under  People  v.  Fong, 
04  Cal.  253. 

Brror  in  Instructions  is  not  reversible  when  whole  charge  taken  to- 
gether is  correct,  p.  334. 

To  same  effect  in  People  v.  Gibson,  106  Cal.  475,  as  to  charge  in 
murder  case;  People  t.  Rodley,  131  Cal.  261,  as  to  instructions  in  for- 
gery case. 

86  Cal.  335-342.    W£ST  COAST  LUMBER  CO.  T.  APFIELD. 

Parol  Evidence  is  inadmissible  to  add  to  written  lease  agreement  as 
to  removal  of  buildings,  p.  340. 

To  same  effect  in  Bradford  etc  Co.  t.  Joost,  117  OaL  211,  as  to  like 
modification  of  written  agreement  regarding  collateral  security;  Board 
y.  Grant,  118  CaL  43,  as  to  provision  similar  to  that  in  main  case. 

86  Cal.  348-351.    PERKINS  ▼.  ONYETT. 

Probate  Claims. — ^Mortgage  on  homestead  must  be  presented,  p.  360. 

To  same  effect  in  McGahey  v.  Forrest,  109  Cal.  67,  but  ruling  aliter 
when  homestead  not  created  until  after  death,  and  recourse  waived  in 
foreclosure  complaint;  Estate  of  Turner,  128  Cal.  392,  noted  under  Bank 
V.  Charles,  86  Cal.  322;  Bank  v.  Stephens,  144  Cal.  663,  noted  under 
Camp  V.  Grider,  62  Cal.  20. 

Probate  Claim  is  insufficient  where  affidavit  does  not  contain  stat- 
utory essentials,  p.  350. 

To  same  effect  in  Consolidated  etc  Bank  y.  Hayes,  112  Cal.  80,  but 
sustaining  defective  affidavit  in  foreclosure  suit  where  claim  allowed; 
Douglass  V.  Folsom,  21  Nev.  449,  holding  presentation  to  attorney  in- 
sufficient. 

86  Cal.  352-353.    HTDE  y.  BOTLS.    S.  C.  89  CaL  590,  691;  93  CaL  1. 

Bill  of  Exceptions. — Supreme  Court  cannot  remodel  settled  bill,  and 
can  act  only  when  trial  judge  has  refused  to  allow  an  exception,  p.  352. 

To  same  effect,  denying  motion  respectively,  in  Vance  v.  Superior 
Court,  87  Cal.  393,  to  strike  out  amendments  and  settle  bill;  Hyde  v. 
Boyle,  89  Cal.  591,  to  strike  part  of  bill  from  transcript;  In  re  Gates, 
90  CaL  259,  for  leave  to  prove  amendments;  Cox  v.  Delmas,  92  Cal.  653, 
to  resettle  statement;  Santa  Barbara  v.  Eldred,  95  Cal.  385,  to  cor- 
rect  statement   by   amending   document   set   out   therein   in   order  to 
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meet  charge  of  variance;  but  see  Jennings  y.  Brown,  109  CaL  292, 
granting  motion  in  election  contest  that  trial  judge  certify  to  original 
ballots  referred  to  in  statement;  Hudson  v.  Hudson,  129  Gal.  145,  noted 
under  Landers  v.  Landers,  82  CaL  480;  Estate  of  Dolbeer,  147  Cal. 
360,  petition  to  supreme  court  for  leave  to  prove  disallowed  ezceptknifl 
cannot  be  amended  to  add  other  exceptions  after  reference  ordered. 

86  Cal.  363-367.    STRATTON  t.  CALIFORNIA  £TC.  CO. 

Vendor  retains  possession  until  legal  note  passes,  p.  364. 
See  note  to  Martin  v.  Morgan,  22  Am.  St.  Rep.  243. 

86  Gal.  367-374.    GARDNER  t.  DONNELLY. 

Undertaking  for  Release  of  Attachment  is  valid  as  common  law  bond 
when  property  released  hereunder,  although  conditions  more  onerous 
than  statutory  prescription,  p.  372. 

To  same  effect  in  Braithwaite  v.  Jordan,  5  N.  Dak.  240,  discussing 
liability  on  appeal  bond  as  given;  Johnson  v.  Dun,  75  Minn.  540,  noted 
under  Smith  v.  Fargo,  67  Cal.  167;  note  to  Babcock  v.  Carter,  67  Am. 
St.  Rep.  200.  Distinguished  in  Powers  v.  Chabot,  93  CaL  270,  holding 
bond  void  when  unnecessarily  given  as  stay  and  not  statutory. 

86  Cal.  374-384.    TOOMST  T.  SOUTHERN  PACIFIC  ETC.  CO. 

Negligence. — ^Railroad  Company  is  not  bound  to  do  acts  to  facilitate 
trespass  on  track  or  render  it  safe,  p.  380. 

To  same  effect  in  Esrey  v.  Southern  Pacific  Go.,  88  CaL  406,  but 
ruling  aliter  when  injury  was  willful  or  wanton;  Baltimore  etc  Co. 
V.  Bradford,  20  Ind.  App.  359,  67  Am.  St.  Rep.  260,  and  Dull  v.  Rail- 
road Co.,  21  Ind.  App.  594,  holding  company  not  liable  for  injuries  to 
children  on  track,  where  no  negligence  shown;  Hendryx  v.  Railroad  Co., 
45  Kan.  379,  holding  company  not  liable  under  facts  for  injuries  to 
trespasser  on  freight  car;  Tennis  v.  Railway  Co.,  45  Kan.  508,  as  to 
injury  to  one  walking  on  track,  and  on  same  point  see  Candelaria  v. 
Railway  Co.,  6  N.  Mex.  271,  273;  and  in  Ward  v.  S.  P.  Co.,  25  Or.  441, 
and  Baltimore  etc.  Co.  v.  Bradford,  20  Ind.  App.  359,  as  to  minor  tres- 
passer. Cited  also  in  dissenting  opinion  in  Fisher  v.  Railroad  Co.,  42 
W.  Va.  199,  on  point  that  contributory  negligence  is  not  bar  when  de- 
fendant might  nevertheless  have  avoided  the  injury. 

86  CaL  386-390.    BANK  OF  CALIFORNIA  ▼.  BOTD. 

Affidavit  on  Attachment  is  sufficient  as  to  indebtedness  when  con- 
taining positive  averment,  and  nothing  inconsistent  otherwise,  p.  388. 

To  same  effect  in  Flagg  v.  Dare,  107  CaL  487,  sustaining  affidavit  as 
to  same  point,  and  similarly  O'Conor  v.  Roark,  108  Cal.  177,  as  to  ob- 
jection that  affidavit  was  insufficient  to  show  indebtedness  to  plaintiff 
aa  receiver;  Hale  ▼.  Milliken,  142  CaL  138,  quoting  Flagg  ▼.  Dare,  107 
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CaL  482;   Newell  v,  Whitwell,  16  Mont.  250,  as  to  requirement  that 
action  should  be  on  contract. 

86  Oal.  390-393.    SIEBE  y.  JOSHUA  HENDT  ETC.  WORKS. 

Corporate  President  authorized  to  transact  its  business  independently 
may  buy  machinery  and  issue  its  note  therefor,  p.  392. 

Distinguished  in  Mathias  t.  Association,  19  Mont.  363,  denying  his 
power  to  contract  with  architect  for  plans;  Trent  v.  Sherlock,  24  Mont. 
264,  denying  power  of  mining  superintendent  to  pledge  company's  prop- 
erty. Note  citations:  Ceeder  v.  Lumber  Co.,  24  Am.  St.  Rep.  137,  on 
general  subject. 

86  Gal.  393-305.    PEOPLE  ▼.  NEYCE. 

Embezxlement. — Information  need  not  designate  defendant  by  title 
of  capacity,  p.  304. 

To  same  effact  in  Heller  v.  People,  2  Colo.  App.  469,  sustaining  such 
indictment. 

Embezzlement. — Eyidence  is  admissible  of  prior  similar  acta  of  em- 
bezzlement from  same  person,  p.  395. 

To  same  effect  in  People  y.  Cobler,  108  CaL  543,  as  to  embezzlements 
by  tax  collector. 

86  Cal.  395-401.    RBINHART  y.  LUGO.    21  Am.  St.  Rep.  52. 

Seryice  of  Summons  is  void  if  proof  not  according  to  law,  p.  390. 

To  same  effect  in  Linott  v.  Rowland,  119  Cal.  453,  reversing  default 
judgment  thereon;  Bennett  v.  Wilson,  133  Cal.  385,  85  Am.  St.  Rep. 
212,  noted  under  Lyons  v.  Cunningham,  66  Cal.  43;  Lonkey  v.  Keyes 
etc.  Co.,  21  Nev.  317,  as  to  erroneous  service  on  corporation.  Note  cita- 
tions:   Darrow  v.  Calkins,  61  Am.  St.  Rep.  644,  on  void  judgments. 

Amended  Pleading,  as  to  matter  of  substance,  opens  default  and 
must  be  served  on  all  defendants,  p.  399. 

Cited  in  Tappendorf  v.  Moranda,  134  Cal.  422,  noted  under  Thompson 
V.  Johnson,  60  Cal.  292. 

Partition. — ^Amended  Complaint  must  be  served  on  defaulting  defend- 
ants, where  new  parties  are  brought  in,  p.  399. 

Distinguished  in  Bank  v.  Goodsell,  137  Cal.  426,  and  held  inapplicable 
in  mortgage  foreclosure  where  new  parties  were  merely  formal. 

Motion  to  Vacate  Jndgment  because  void  is  direct  and  not  collateral 
attack,  p.  400. 

To  same  effect  in  Norton  v.  Railroad  Co.,  97  Cal.  396,  further  hold- 
ing recitals  of  service  in  judgment  insufficient  on  such  attack.  Note 
citations:  Smithson  v.  Smithson,  40  Am.  St.  Rep.  609,  on  collateral 
attack;  Coffin  v.  Bell,  58  Id.  742,  on  general  subject. 
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Default  Judgment  is  Void  where  there  was  no  proof  of  servioe  at 
time  of  entry,  p.  401. 

Cited  in  Cunningham  v.  Spokane  etc.  Co.,  20  Wash.  453,  72  Am.  St. 
Rep.  115,  as  overmled  in  Herman  v.  Santee,  103  Cal.  524,  42  Am.  St. 
Rep.  147  (and  see  note,  149,  and  note  to  Furman  v.  Furman,  60  Id. 
646),  permitting  amended  proof  of  service  nunc  pro  tunc  in  support 
of  such  judgment,  and  see  on  same  point  Hibemia  etc  Society  y.  Mat- 
thai,  116  Cal.  426,  when  original  proof  lost;  Vermont  Loan  etc  Co.  v. 
McGregor,  5  Idaho,  515,  affidavit  for  publication  of  summons  which 
describes  cause  of  action  different  from  one  alleged  in  complaint  makes 
order  of  publication  void.  Note  citations:  Morger  v.  Bucks,  50  Am.  St 
Rep.  256,  on  general  subject. 

Recitals  of  Due  Service  are  not  conclusive  when  judgment  roll  shows 
fact  to  be  otherwise,  p.  TOO. 

See  note  to  Hamblin  v.  Knight,  26  Am.  St.  Rep.  821. 

86  Cal.  402.    EX  PARTE  BECKER. 

Commitment— Habeas  Corpus. — Discharge  will  not  be  granted  in  ab- 
sence of  lack  of  reasonable  or  probable  cause,  p.  402. 

Cited  in  State  v.  Huegin,  110  Wis.  240,  on  point  that  mere  irregular- 
ities in  commitment  ai«  not  reviewable  on  habeas  corpus. 

86  Cal.  403-405.    PEOPLE  ▼.  LATTIMORE. 

Arson. — ^Evidence  is  admissible  of  threats  by  defendant  against  owner 
of  buildings,  p.  404. 

To  same  effect  in  State  v.  Millmeier,  102  Iowa,  695,  700,  admitting 
like  evidence  of  threats,  in  arson  case. 

86  Cal.  405^15.    WOLFSEILL  y.  COUNTY  OF  LOS  ANGELES. 

Dedication. — Offer  is  revocable  at  any  time  before  acceptance;  and 
acceptance  of  part  does  not  extend  to  all,  p.  411. 

To  same  effect  in  Chicago  v.  Drexel,  141  111.  100,  holding  revocation 
shown  by  subsequent  deed;  London  etc.  Bank  v.  Oakland,  90  Fed.  702. 

86  Cal.  415-422.    BERONIO  t  SOUTHERN  PACIFIC  ETC.  CO.  21  Am. 
St.  Rep.  57. 

86  Cal.  423-427.    HULIN6  v.  ABBOTT. 

Recording  Act. — ^Purchaser,  with  knowledge  of  existing  unrecorded 
mortgage,  takes  subject  thereto,  p.  427.  See  note  to  Wright  v.  Larson, 
38  Am.  St.  Rep.  506,  on  priority  of  mortgages. 

86  Cal.  430-431.    WILLIAMS  v.  DENNISON. 

Undertaking  on  Appeal  may  embrace  appeals  from  judgment,  and 
order  denying  new  trial,  p.  430. 
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« 

To  same  effect  in  Granger  v.  Robinson,  114  Gal.  632,  holding  form 
sufficient;  Bell  v.  Staacke,  137  Cal.  309,  and  White  v.  Stevenson,  139 
Cal.  532,  noted  under  Chester  v.  Bakersfield  etc.  Assn.,  64  Cal.  42. 

Notice  of  appeal  reciting  that  appeal  is  taken  from  judgment  and 
denial  of  new  trial  and  from  every  other  order  made  in  cause,  will  be 
treated  as  appeal  only  from  first  two,  p.  430. 

Approved  in  Wadleigh  v.  Phelps,  147  Cal.  140,  appeal  from  several 
orders  which  are  reviewable  on  appeal  from  judgment,  will  not  be  dis- 
missed. 

86  Cal.  433-441.    CORSON  ▼.  BERSON. 

Probate  Claim  need  not  be  presented  against  estate  of  one  partner, 
when  a  claim  against  his  firm  as  such,  p.  440. 

Distinguished  in  Nagle  v.  Ball,  71  Miss.  336,  holding  presentation 
necessary  against  partner's  estate  to  prevent  bar  by  statute  of  limita- 
tions. 

86  Cal.  441-444.    IN  RB  BARTER. 

Pretermitted  Grandchild  will  take  under  will  when  entitled  to  inherit 
when  will  is  made  and  published,  p.  444. 

Cited  in  Estate  of  Boss,  140  Cal.  291,  noted  under  In  re  Stevens,  83 
CaL  330. 

86  CaL  445-449.     MADDEN  ▼.  OCCIDENTAL  ETC.  STEAMSHIP  CO. 

Presumption  of  Negligence  from  fact  of  accident  by  machinery  de- 
pends on  circumstances  of  particular  case,  p.  448. 

To  same  effect  in  concurring  opinion  in  Bush  v.  Bamett,  96  Cal.  206, 
main  opinion  holding  presumption  in  case  of  accident  to  passenger  by 
carrier.  Note  citations:  Cregan  v.  Marston,  22  Am..  St.  Rep.  858,  on 
machinery. 

86  Cal.  449-458.    STANLEY  t.  McELRATH. 

Accommodation  Indorser  who  has  given  his  note  in  payment  of  an- 
other may  recover  from  maker  of  latter,  p.  455. 

Cited  in  Yule  v.  Bishop,  133  Cal.  679,  noted  under  Chipman  v.  Mor- 
rill, 20  CaL  130. 

86  CaL  459-464.    GREENBAUM  ▼.  MARTINEZ. 

Conver8ion.-^oun8el  Fees  are  not  recoverable  a«  expenses  incurred 
in  pursuit  of  the  property,  p.  462. 

Cited  in  Hays  v.  Windsor,  130  Cal.  236,  disallowing  claim  in  replevin 
suit;  Bank  v.  Bank,  103  Fed.  848,  noted  under  McDonald  v.  McConkey, 
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57  Cal.  325;  and  Pacific  Postal  etc.  Cable  Co.  y.  Bank  of  Palo  AltOi 
109  Fed.  378,  noted  under  Kelly  v.  McKibben,  54  CaL  192. 

86  Cal.  465-471.    EPELIN6  v.  MTTLLER. 

Street  Assessment  for  work  under  one  resolution  cannot  exceed  half 
of  value  of  lot,  although  work  is  split  up  into  several  contracts,  p.  470. 

To  same  effect  in  Warren  v.  Postel,  99  Cal.  298,  but  sustaining  assess- 
ment that,  with  others  levied  in  same  year,  exceeds  such  limit. 

86  Cal.  471-478.    MOWKY  v.  HENEY. 

Fraudulent  Conveyance  does  not  include  deed  delivered  to  grantee 
but  with  intent  to  take  effect  until  grantor's  deat&,  p.  473. 

To  same  effect  in  Carty  v.  Connolly,  91  CaL  21,  sustaining  such  deed 
under  facts,  and  holding  intent  so  to  operate  not  shown  by  evidence; 
President  v.  Merritt,  75  Fed.  Rep.  483,  486,  on  point  that  such  instru- 
ment is  a  will,  citing  main  case  also  at  p.  485,  on  point  that  declara- 
tions of  i^rty  are  inadmissible  to  control  construction  thereof. 

Undertaking  on  Appeal. — ^Judgment  against  sureties  may  be  taken  on 
ex  parte  motion  if  bond  so  provides,  p.  477. 

To  same  effect  in  Levy  v.  Magnolia  Lodge,  110  CaL  309,  on  point 
that  person  may  waive  any  legal  right.  Note  citationa:  Howell  v. 
Milling  Co.,  38  Am.  St.  Rep.  714,  on  general  subject. 

86  Cal.  479-483.     COOKS  t.  A6UIRRB. 

Replevin. — ^Description  of  property  in  judgment  held  not  sufficiently 
specific,  p.  483. 

Cited  in  Hawley  v.  Kocher,  123  Cal.  83,  noted  under  Welch  v.  Smith, 
45  Cal.  230. 

Judgment  in  Replevin  must  be  in  alternative,  p.  483. 

See  Hanchett  v.  Humphreys,  84  Fed.  Rep.  863,  and  note  to  25  Am. 
St.  Rep.  186,  cited  under  Washburn  v.  Huntington,  78  Cal.  573. 

Replevin. — ^Findings  are  insufficient  without  showing  plaintiff's  right 
to  possession  at  commencement  of  action,  p.  483. 

Cited  in  Banning  v.  Marleau,  133  Cal.  486,  but  holding  findings  suffi- 
cient to  support  judgment  for  defendant. 

86  Cal.  483-492.    BARKLY  v.  COPELAND. 

Appeal — ^Evidence. — Striking  out  of  answer  is  not  reversible  error 
when  waived  by  subsequent  questions,  p.  486. 

To  same  effect  in  State  v.  Marcks,  140  Mo.  669,  as  to  waiver  of  objee- 
tion  to  question  by  failure  to  except. 
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Impeachment  of  Witness  by  evidence  of  specific  wrongful  acts  is  not 
allowable,  p.  400. 

See  note  to  State  v.  Sibley,  53  Am.  St.  Rep.  480,  on  general  subject. 

Conspiracy  cannot  be  proved  by  declarations  of  conspiratonr,  p.  492. 

Cited  in  People  v.  Compton,  123  CaL  406,  noted  under  People  y.  Irwin, 
77  Oal.  602. 

86  Cal.  493-494.    BARKLBT  t.  COPELAND. 

Reporter's  Fees  are  not  chargeable  as  costs  where  transcript  ordered 
by  appellant  alone,  aliter  where  ordered  by  court,  p.  494. 

CSted  in  City  v.  Pomeroy,  124  Cal.  647,  where  transcript  supplied  to 
each  party  at  agreed  price;  and  on  last  point  in  Stevens  ▼.  Truman, 
127  CaL  169,  noted  under  People  v.  Lon  Me,  49  Cal.  363;  Maries  v.  Oul- 
mer,  7  Utah,  166,  disallowing  such  charge. 

Where  court  orders  transcript  of  evidence,  each  side  pays  half  and 
may  charge  it  as  costs,  p.  494. 

Approved  in  Bell  v.  Pleasant,  145  Cal.  418,  following  rule. 

86  (M.  495-496.    MOORS  ▼.  SXnPERIOR  COURT. 

Judgment  cannot  be  Vacated  on  motion  more  than  six  months  after 
entry,  when  not  void  on  face,  p.  496. 

To  same  effect  in  Jacks  v.  Baldez,  97  Cal.  92;  People  ▼.  Temple,  103 
CaL  463;  Young  v.  Fink,  119  Cal.  110,  and  Elliott  v.  Bastian,  11  Utah, 
467,  cited  under  People  v.  Harrison,  84  CaL  607;  People  v.  Davis,  143 
Oal.  676,  holding  such  motions  void;  Claudius  v.  Melvin,  146  CaL  260» 
applying  rule  where  final  divorce  decree  entered  without  previous  in- 
terlocutory decree  assumed  to  vacate  whole  decree. 

86  CMO.  600-631.    WATSON  t.  SUTRO. 

Mariwis  of  Equity. — Equity  regards  as  done  what  ought  to  be. done, 
p.  627. 

To  same  effect  in  Howell  v.  Budd,  91  Cal.  361,  discussing  equitable 
interest  of  attorney  who  is  to  receive  as  fee  part  of  property  recovered. 

Partition  is  maintainable  by  one  having  merely  equitable  title,  p.  627. 

To  same  effect  in  Luco  v.  De  Toro,  91  CaL  422,  423,  as  to  cestui  que 
trust,  although  specific  performance  to  secure  his  interest  is  barred 
by  limitation;  Tuffree  v.  Polhemus,  108  Cal.  677,  applying  rule  to  ac- 
tion to  quiet  title  between  holders  of  adverse  equities;  Collins  v.  O'Lav- 
erty,  136  CaL  36,  discussing  difference  between  equitable  and  legal  rights 
and  remedies,  and  holding  administrator  entitled  to  sue  to  cancel  de- 
cedent's void  deed  and  to  quiet  title;  Murphy  v.  Crowley,  140  CaL  146, 
noted  imder  Quivey  v.  Baker,  37  Cal.  470. 
Notes  Cal.  Rep.— 263. 
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Equity  Jurisdiction  will  extend  to  wliole  case  when  onee  attadung, 
p.  528. 

Cited  in  Booker  v.  Aitken,  140  Cal.  473,  applying  rule  in  aetion  te 
enforce  trust;  Walsh  v.  Wallace,  26  Nev.  331,  holding  decree  without 
definite  finding  as  to  amount  of  water  appropriated  by  each  party,  but 
only  that  plaintiff  had  appropriated  enough  to  irrigate  portions  of 
land,  is  too  indefinite  to  enjoin  diversion  by  defendant. 

Code  Pleading. — Complaint  is  good  if  stating  cause  of  action  where 
legal  or  equitable,  p.  528. 

Cited  in  Whithead  v.  Sweet,  126  Cal.  73,  76,  noted  under  White  t. 
Lyons,  42  Cal.  279,  citing  main  case  also  on  point  that  equity  will  not 
permit  litigation  by  piecemeal;  and  on  last  point  in  McDougald  ▼. 
Hulet,  132  Cal.  160;  Barbour  v.  Flick,  126  Cal.  634,  sustaining  com- 
plaint in  action  for  deceit. 

Dismissal  of  Appeal  from  order  denying  new  trial  will  not  be  granted 
where  appeal  regularly  taken  and  question  of  jurisdiction  determinable 
on  hearing  of  appeal,  p.  529. 

To  same  effect  in  Bamhart  y.  Fulkerth,  92  Cal.  155,  denying  motion 
to  dismiss. 

Notice  to  Attorney  in  course  of  employment  is  constructive  notice  to 
client,  p.  523. 

To  same  effect  in  Wittenbrock  v.  Parker,  102  Cal.  101,  102,  41  Am. 
St.  Rep.  176,  177,  further  denying  right  of  client  to  rebut  such  cod- 
structive  notice.  Note  citations:  Trentor  v.  Pothen,  24  Am.  St.  Rep. 
232,  on  notice  to  agent;  Melms  v.  Brewing  Co.,  67  Id.  914,  on  general 

subject. 

86  Cal.  531-537.    GIBBS  t.  RANARD. 

Vendor's  Lien  on  sale  of  personalty  does  not  apply  where  tranaaetimt 
was  merely  agreement  to  sell,  p.  536. 

To  same  effect  in  Bayfield  v.  Van  Meter,  120  CaL  420,  discussing 
right  of  vendee  under  such  agreement  to  recover  moneys  paid  on  ac- 
count. 

86  Cal.  538-542.    REYNOLDS  ▼.  BOREL. 
Vendor  and  Vendee.— "Good  Title"  and  **perfect"  title  defined,  p.  542. 

Cited  in  Sheehy  v.  Miles,  93  Cal.  292,  holding  title  not  sufficient  under 
facts;  Muller  v.  Palmer,  144  Cal.  313,  noted  under  Turner  v.  McDonald, 
76  Cal.  179;  Thompson  v.  Dickerson,  68  Mo.  App.  541,  holding  title  by 
adverse  possession  not  sufficient  under  contract  of  sale. 

Vendee  may  recover  back  deposit  when  title  offered  is  defective,  p. 
542. 

See  note  to  Easton  v.  Montgomery,  25  Am.  St.  Rep.  132,  on  gencraJ 
subject. 
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86  Cal.  542-552.    FOLTZ  y.  COGSWELL. 

'^Lobbying  Contract"  does  not  embrace  employment  of  attorney  to 
secure  passage  of  bill  before  legislature  where  no  improper  methods 
used,  p.  549. 

To  same  effect  in  Barber  etc.  Co.  v.  Botsford,  56  Kan.  540,  as  to  like 
employment  to  urge  on  owners  and  city  council  the  use  of  certain  pav- 
ing material.  Distinguished  in  County  v.  Welch,  122  Cal.  430,  denying 
power  of  supervisors  to  employ  special  counsel  for  purpose  of  influenc- 
ing legislators  as  to  appropriations  to  county. 

86  Cal.  552-554.    DALY  ▼.  PENNIE.    21  Am.  St.  Rep.  61. 

Decree  of  Distribution  is  conclusive  on  all  parties  interested  except 
as  modified  by  appeal,  p.  553. 

To  same  effect  in  Hill  Co.  v.  Lawler,  116  Cal.  362,  as  to  grantee  of 
heir,  although  claim  not  presented;  Crew  v.  Pratt,  119  Cal.  149,  as  to 
construction  of  testamentary  trust  in  such  decree,  and  on  same  point, 
Goad  V.  Montgomery,  119  Cal.  558,  63  Am.  St.  Rep.  149,  and  In  re 
Trescony,  119  Cal.  570,  571;  Hollenbeak  v.  McCoy,  127  Cal.  23,  on  point 
that  equity  will  not  interfere  when  right  of  appeal  has  been  lost  through 
negligence;  Snyder  v.  Murdock,  26  Utah,  238,  probate  decree  by  which 
interest  of  heirs  in  father's  estate  was  distributed  to  one  of  judgment 
creditors  of  heirs  was  conclusive  on  assignee  for  creditors  of  heirs,  in 
absence  of  appeal. 

86  Cal.  654-555.    CREW  ▼.  DILLER. 

Undertaking  on  Appeal  covering  several  appeals  is  ineffectual  as  to 
any  appeal  not  particularly  designated  therein,  p.  554. 

To  same  effect  in  Fomi  v.  Yoell,  95  Cal.  443,  Centerville  etc.  Co.  ▼. 
Bachtold,  109  Cal.  113,  and  Granger  v.  Robinson,  114  Cal.  632,  cited 
under  Corcoran  v.  Desmond,  71  Oal.  100;  but  see  Fomi  v.  Yoell,  99  Cal. 
174,  where  defect  held  waived  by  stipulation  in  transcript. 

86  Cal.  556-565.    KITTLE  v.  BELLE6ARDE. 

Parties. — Substitution  of  Executor  on  death  of  party  may  be  made 
without  notice  and  complaint  need  not  be  amended,  p.  561. 

Cited  in  Hoffman  v.  Keeton,  132  Cal.  196,  holding  recital  of  substi- 
tution in  findings  and  decree  sufficient  as  to  amendment.  See  note  50 
Am.  St.  Rep.  741. 

Action  to  Quiet  Title  may  be  brought  against  claim  resting  on  tax 
proceedings  void  on  its  face,  p.  564. 

To  same  effect  in  Clark  v.  Darlington,  7  S.  Dak.  151,  58  Am.  St.  Rep» 
837,  and  Ormsby  v.  Ottman,  85  Fed.  Rep.  498,  56  U.  S.  App.  620,  cited 
under  Axtell  v.  Gerlach,  67  Cal.  483;  Chase  v.  Treasurer,  122  Cal.  544, 
holding  injunction  to  lie  against  such  void  proceedings;  Dranga  v.  Rowe, 
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127  Oal.  510,  holding  such  action  maintainable  under  section  738,  Code 
of  CiTil  Procedure. 

Action  to  Quiet  Title. — ^Effect  and  form  of  judgment  stated,  p.  564. 

Cited  in  Jones  v.  Jones,  140  Cal.  591,  sustaining  form  of  judgment 
there  entered. 

86  Cal.  566-573.    QUONG  THE  SING  ▼.  ANGLO  HSVADA  ETC  COR- 
PORATION. 

Insurance. — CancelUtion  of  Policy  is  invalid  unless  policy  require- 
ments followed  or  waived,  p.  571. 

To  same  effect  in  Union  etc  Co.  v.  Jones,  17  Ind.  App.  601,  holding 
policy  not  canceled  under  facts,  and  Davis  etc.  Co.  y.  Insurance  Co., 
05  Wis.  240,  ruling  similarly.  Note  citations:  Jones  y.  Insurance  Co., 
25  Am.  St.  Rep.  706,  on  general  subject. 

86  Cal.  574-579.    CUTTING  PACKING  CO.  t.  PACKERS'  EXCHANGE. 
21  Am.  St.  Rep.  63. 

Assignment  of  Contract  is  not  void  as  between  parties  to  assignment, 
although  made  without  consent  of  other  party  to  original  contract, 
p.  576. 

To  same  effect  in  Anderson  v.  De  Urioste,  96  Cal.  408,  as  to  assign- 
ment of  street  contract.  Note  citations:  Stott  v.  Franey,  23  Am.  St. 
Rep.  135,  on  assignments. 

Assignee  of  Contract  takes  subject  to  all  obligations  on  part  of  as- 
signor thereunder,  p.  577. 

Distinguished  in  Stone  ▼.  Owens,  105  CaL  298,  ruling  aliter  where 
assignment  was  merely  as  collateral  security;  Lisenby  v.  Newton,  120 
CaL  574,  65  Am.  St.  Rep.  205  (and  note,  206),  holding  assignee  of  ven- 
dee on  executory  contract  not  liable  directly  to  vendor  for  purchase 
price. 

86  CaL  580-584.    PERKINS  t.  WAKEHAM.    21  Am.  St.  Rep.  67. 

Service  of  Summons  by  Publication  will  support  default  judgment  in 
action  to  quiet  title,  p.  582. 

To  same  effect  in  commissioner's  opinion  in  Dunlap  v.  Steere,  92  Cal. 
356,  27  Am.  St.  Rep.  148,  main  opinion  holding  service  void  because  of 
fraud  in  affidavit;  Seculovidi  v.  Morton,  101  CaL  677,  40  Am.  St.  Rep.  107, 
as  to  action  to  enforce  trust,  and  discussing  bar  by  laches;  Lantry  v. 
Parker,  37  Neb.  357,  on  point  that  nonresident  may  acquire  adverse 
possession.  Note  citations:  Morrill  v.  Morrill,  23  Am.  St.  Rep.  115, 
and  Shepherd  t.  Ware,  24  Id.  217,  on  constructive  service. 
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86  Cal.  691-594.    WOLVERTON  v.  BAKER. 

Conditiona. — ^Reconyeyanoe  may  be  decreed  in  oaae  of  breach  of,  p. 
682. 

Cited  in  Quatman  y.  McCray,  128  Cal.  291,  noted  under  liebraad  y. 
Otto,  56  Cal.  242. 

Judgment  is  Conclusiye  between  same  parties  for  same  property,  p. 
693. 

See  note  to  Kingman  y.  Paulson,  22  Am.  St.  Rep.  615. 

86  Cal.  694-596.     STONBSIFER  y.  ARMSTRONG.     S.  C.  see  STONE- 
SIFER  y.  KILBURN,  94  Cal.  42. 

Settlement  of  Bill  of  Exceptions  is  properly  denied  when  proposed 
bill  not  presented  in  due  time,  p.  596. 

To  same  effect  in  Visher  ▼.  Smith,  92  CaL  63,  denying  mandamus 
to  compel  settlement,  under  facts. 

Settlement  of  Bill  of  Exception. — Appeal,  and  not  mandamus,  lies 
from  order  denying  relief  from  failure  to  present  bill  in  due  time,  where 
motion  based  on  excusable  neglect,  p.  696. 

To  same  effect  in  Stonesifer  ▼.  Kilbum,  94  Cal.  42,  holding  motion 
grantable  under  facte;  Hicks  y.  Masten,  101  Cal.  654,  but  granting 
mandamus  where  error  in  presentation  to  judge  waived  by  adversary; 
Murphy  v.  Stelling,  138  Cal.  642,  643,  holding  order  appealable  that 
denies  motion  for  reUef  from  failure  to  present  statement  in  time,  based 
on  excusable  neglect;  Welty  v.  Campbell,  37  W.  Va.  801,  denying  man- 
damus under  facts  and  local  statute. 

86  Cal.  696-606.    BUCKLEY  y.  HOWE. 

Patent  to  Public  Land  procured  by  fraud  of  patentee  and  mistake 
of  officials  may  be  subjected  to  truat  in  favor  of  one  entitled  thereto, 
p.  600. 

To  same  effect  in  Roberts  v.  Gebhart,  104  Cal.  69,  but  denying  such 
relief  under  facts  stated;  Dreyfus  v.  Badger,  108  CaL  63,  and  dissent- 
ing opinion.  South  End  etc.  Co.  v.  Tinney,  22  Nev.  60,  but  holding 
patent  conclusive  unless  person  making  attack  connects  himself  with 
paramount  source  of  title  and  shows  diligence  in  proeecuting  claim; 
and  Wormouth  v.  Gardner,  112  Cal.  510,  denying  relief  for  mere  errors 
of  judgment  of  officials,  when  no  fraud  or  mistake  shown. 

Amendment. — ^Demorrer  may  be  sustained  without  leave  to  amend, 
when  such  leave  not  requested,  p.  605. 

To  same  effect  in  Robertson  v.  Burrell,  110  CaL  579,  and  Durrell  v. 
Dooner,  119  OaL  413,  sustaining  raich  orders;  Prince  v.  Lamb,  128  CaL 
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130,  where  record  failed  to  show  request  for  leave  to  amend;  San  Fran- 
cisco Pav.  Co.  V.  Fairfield,  134  Cal.  225,  noted  under  Smith  v.  Taylor, 
82  Cal.  533;  Schaacke  v.  Eagle  etc.  Co.,  135  Cal.  480,  but  holding  abuse 
of  discretion  shown  when  complaint  stated  cause  of  action. 

Amendment  of  Pleading  after  demurrer  is  within  discretion  of  court, 
p.  605. 

Cited  in  Anthony  v.  Slayden,  27  Oolo.  149,  denying  leave  where  new 
cause  of  action  is  asserted. 

86  Cal.  615-616.    McDOWELL  y.  BELL. 

Order  in  supplementary  proceedings  cannot  direct  that  property  be 
surrendered  to  receiver  and  subjected  to  the  judgment,  p.  616. 

To  same  e£fect  in  High  v.  Bank,  103  Cal.  627,  holding  order  permitting 
suit  not  conclusive  as  adjudication  of  rights  of  parties  to  property; 
Lewis  V.  Chamberlain,  108  Cal.  528,  holding  erroneous  on  requested  order 
that  grantee  of  judgment  debtor  surrender  the  property;  and  on  same 
point,  Wallace  v.  McLaughlin,  12  Utah,  435,  where  order  adjudged  such 
conveyance  void;  Spaulding  v.  Coeur  IVAlene  Ry.  etc.  Co.,  6  Idaho,  643, 
following  rule;  Everton  v.  Parker,  3  Wash.  St.  336,  discussing  local 
statutes. 

86  Cal.  617-620.    HARMON  y.  SAN  FRANCISCO  ETC.  CO.    S.  C.  see 

Gordon  etc.  Co.  v.  same  defendant,  86  Cal.  620,  623. 

Mechanic's  Lien.— Claim  will  not  defeat  lien  because  excessive,  unless 
fraudulently  so  made,  p.  619. 

To  same  effect  in  Snell  v.  Payne,  115  Cal.  222,  as  to  overcharge  when 
not  willfully  false;  Maynard  v.  Ivey,  21  Nev.  243,  as  to  inclusion  of 
nonlienable  items,  where  separable;  Nicolai  v.  Van  Fridagh,  23  Oreg. 
151,  but  holding  lien  void  as  to  misstatement  of  amount  due;  Carter 
etc.  Co.  V.  Simpson,  83  Tex.  379,  applying  rule  to  wrongful  joinder  of 
certain  parties  or  owners. 

Claim  of  Lien  need  not  segregate  materials  furnished  each  contractor, 
on  substitution  of  new  contractor,  when  owner  must  settle  with  only 
one  person,  p.  619. 

To  same  effect  in  Gordon  etc  Co.  v.  Railroad  Co.,  86  Cal.  623,  on  same 
facts. 

86  Cal.   620-623.     GORDON   HARDWARE   CO.   y.   SAN   FRANCISCO 
ETC.  CO.    S.  C.  see  Harmon  v.  same  defendants,  supra. 

Mechanic's  Lien.— Completion  may  date  from  time  of  additional  work 
ordered  by  owner,  p.  622. 

To  same  effect  in  Conlee  v.  Clark,  14  Ind.  App.  212,  56  Am.  St.  Rep. 
303,  as  to  necessary  work  done  to  correct  mistake  or  defect;   Extin- 
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guisher  Co.  v.  Schwartz,  165  Mo.  181,  on  point  that  right  to  lien  is  not 
extended  by  work  done  after  aoceptanoe;  Perrault  v.  Shaw,  69  N.  H. 
181,  76  Am.  St.  Rep.  161,  noted  under  McCormick  v.  Water  Co.,  40  Cal. 
185. 

Mechanic's  Lien  is  not  assertable  for  articles  not  used,  p.  622. 

Cited  in  Stimaon  Co.  v.  Los  Angeles  Traction  Co.,  141  CaL  32,  noted 
under  Houghton  v.  Blake,  5  Cal.  240. 

86  Cal.  623-631.    SAN  FRANCISCO  WATER  CO.  v.  PATTEE. 

Manager  of  Corporation  cannot  buy  its  property  for  himself  at  tax 
ana  execution  sales,  p.  629. 

Approved  in  Pacific  Vinegar  and  Pickle  Works  v.  Smith,  145  Cal  366 
where  president  of  corporation  bought  its  notes  and  caused  corpora' 
tion  by  himself  as  president  to  indorse  them  to  himself  individually 
guaranteemg  their  payment  without  authority  of  corporation,  he  can-' 
not  sue  on  indorsement.    See  note  37  Am.  St.  Rep.  221. 

86  Cal.  633-638.     GOING  v.  DINWIDDIE. 

False  Imprisonment-Allegations  that  acts  were  done  wrongfully  and 
unlawfully  are  not  allegations  of  facts,  p.  638. 

Cited  in  St  Clair  v.  San  Francisco  etc.  Ry.,  142  CaL  660,  applving 
rule  to  hke  allegations  as  to  construction  of  railway  track  in  street. 

86  Cal.  639-643.    TOOMY  v.  DUNPHY. 

Remedial  Statute  wiU  be  construed,  when  doubtful,  so  as  to  sup- 
press  mischief  and  advance  remedy,  p.  642. 

86  Cal.  643-646.    BUCKLBY  v.  ALXHOHF. 

tarn  specifications,  p.  645. 

Distinguished  in.  Sprigg  y.  Barber,  122  Cal.  676,  denying  power  of 
.upreme  court  to  consider  spedflcations  in  notice  when  nZ  ^Z  fa 
statement  or  judgment  roll.  appear  in 

DisnusMl  of  Appeal  win  be  ordered  when  transcript  not  filed  under 
rules  wrthm  forty  days  after  settlement  of  statement  or  bin  ttat  «uM 
be  used  on  such  appeal,  p.  646. 
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87  Cal.  110.    ESTATE  OF  OSBORN. 

Szdcator  beld  liable  for  default  of  ooexecntor  but  allowed  oommia- 
fliona,  p.  6. 

Cited  in  Estate  of  Gairer,  123  Cal.  104,  on  point  that  right  to  com- 
misaions  la  not  lost  because  administrator  is  held  liable  for  loss  to 
estate. 

87  CaL  11-15.    ROBINSON  v.  MERRILL. 

Street  Assessment. — ^Foreclosure  Suit  must  be  brought  against  all 
of  owners  of  specific  property  assessed,  p.  12. 

To  same  effect  in  Foley  v.  BuUard,  07  Cal.  617,  discussing  effect  of 
nonservice  of  notice  of  appeal  on  some  of  codefendants  in  such  action. 

Answer  is  suiUcient  as  denial  when  containing  averment  of  owner- 
ship inconsistent  with  that  of  complaint,  p.  14. 

To  same  effect  in  Burris  v.  Ditch  Co.,  104  Cal.  253,  holding  answer 
to  contain  Sufficient  denial  and  stating  general  rule  on  subject. 

87  Cal.  15-23.    LEHMANN  y.  SCHMIDT. 

Assumpsit  Will  Lie  for  value  of  property  converted,  tort  being  waived, 
p.   20. 

Approved  in  Crown  Cycle  Co.  v.  Brown,  39  Or.  289,  following  rule; 
Chittenden  v.  Pratt,  89  Cal.  184,  further  holding  variance  not  shown 
on  such  action. 

Bailee  Waives  Lien  by  refusal  on  demand  to  deliver  up  property 
when  not  asserting  lien,  p.  21. 

To  same  effect  in  Williams  v.  Ashe,  111  Cal.  184,  but  holding  aliter 
as  to  pledgee  and  sustaining  rights  of  bona  fide  purchaser  from  pledgee; 
Chase  v.  Putnam,  117  Cal.  369,  holding  lien  of  distrainer  of  trespassing 
animals  lost  when  purchasing  at  void  sale  under  distraint.  Cited  in 
Brittan  v.  Bank,  124  Cal.  288,  71  Am.  St.  Rep.  63,  applying  rule  to 
pledge  of  stock. 
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87  Gal.  2328.    NORTHERN  RAILWAY  CO.  v.  JORDAN. 

Description  in  Patent — ^Monuments  will  control  courses  when  con- 
flicting, p.  25. 

See  note  to  Johnson  v.  Archibald,  22  Am.  St.  Rep.  34,  on  surveys. 

87  Cal.  29-34.    BIDWELL  y.  BABCOCK. 

Stockholder's  Liability  is  substantially  the  same  imder  Civil  Code 
and  constitution  of  1879,  p.  32. 

To  same  effect  in  McGowan  v.  McDonald,  111  Cal.  66,  52  Am.  St 
Rep.  164,  discussing  liability  of  stockholder  of  banking  corporation  or- 
ganized under  law  of  1862. 

Complaint  on  Stockholder's  Liability  must  show  proportion  of  his 
holding  when  debt  incurred  to  entire  then  subscribed  stock,  p.  32. 

To  same  effect  in  Roebling's  Sons  Co.  ▼.  Butler,  112  Cal.  679,  holding 
complaint  insufficient;  Danielson  v.  Yoakum,  116  Cal.  384,  on  point 
that  only  such  are  liable  as  were  stockholders  when  debt  incurred. 

87  Cal.  38-40.    URTON  v.  WOOLSEY. 

Venue. — ^Foreclosure  of  Vendor's  Lien  on  realty  must  be  commenced 
in  county  of  situs,  p.  39. 

To  same  effect  in  Fritts  v.  Camp,  94  Cal.  398,  as  to  action  to  quiet 
title  to  easement;  Southern  Pacific  etc.  Co.  v.  Pixley,  103  Cal.  120,  as 
to  action  to  foreclose  vendor's  lien;  Duffy  v.  Duffy,  104  Cal.  604,  as  to 
action  to  compel  conveyance,  but  sustaining  trial  in  another  county 
under  removal  by  stipulation,  when  properly  commenced;  Konold  v. 
Railway  Co.,  16  Utah,  160,  on  point  that  action  must  be  dismissed  if 
not  commenced  in  prescribed  county;  dissenting  opinion  in  Gibbs  v. 
Gibbs,  26  Utah,  427,  majority  holding  district  court  of  county  in  which 
plaintiff  in  divorce  suit  resides  had  jurisdiction  of  action  for  divorce 
for  adultery  committed  in  another  county. 

87   Cal.   40-48.     SPAULDING   y.   NORTH   SAN  FRANCISCO    HOME- 
STEAD ASSOCIATION. 

Finding  of  facts  on  which  jurisdiction  rests  is  oondusive  against  col- 
lateral attack,  p.  42. 

Cited  in  Chase  v.  Trout,  146  Cal.  369,  resolution  of  intention  to  change 
grade  is  conclusive  that  owners  of  majority  of  frontage  had  petitioned 
for  its  passage;  California  etc.  Co.  v.  Moran,  128  CaL  378,  but  held 
inapplicable  on  appeal  in  street  assessment  case  under  facts  stated; 
German  etc.  Soc.  v.  Ramish,  138  Cal.  130,  holding  passage  of  resolution 
of  intention  conclusive  as  to  ownership  of  petitionen.  See  note  23  Am. 
St  Rep.  114. 
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87  Cal.  49-61.    BENSON  v.  SHOTWELL.    S.  C.  103  Cal.  163. 

Vendor  and  Vendee. — Contract  held  to  be  for  purchase  of  land,  and 
not  sale  of  option  to  purchase,  p.  54. 

Cited  in  Easton  v.  Montgomery,  90  CaL  312,  25  Am.  St.  Rep.  127,  so 
ruling  as  to  similar  contract. 

Statute  of  Frauds. — Vendor  alone  need  sign  contract  when  he  is  party 
to  be  charged,  p.  54. 

To  same  effect  in  Burke  v.  Bours,  98  Cal.  171,  holding  such  contract 
binding  under  facts  stated. 

Vendor  and  Vendee. — "Satisfactory  title"  does  not  embrace  one  rest- 
ing on  adverse  possession,  p.  56. 

Cited  in  Gwin  v.  Oalegaris,  139  Cal.  387,  noted  under  Turner  y.  Mo- 
Donald,  76  Cal.  177. 

Vendor  must  submit  to  vendee  all  evidence  in  his  possession  to  ob- 
viate apparent  defect  in  record,  p.  57. 

To  same  effect  in  Easton  v.  Montgomery,  90  Cal.  313,  25  Am.  St. 
Bep.  128,  discussing  respective  duties  of  parties  as  to  clearing  record. 

Action  to  Quiet  Title  is  in  nature  of  suit  in  equity,  p.  60. 

Approved  in  Montana  Ore  etc.  Co.  v.  Boston  etc.  Min.  Co.,  27  Mont 
309,  defendant  in  action  under  Code  of  Civil  Procedure,  section  1310,  to 
try  adverse  claim  to  mining  property  is  not  entitled  to  jury. 

87  CaL  62-78.     MITCHELL  v.  SOUTHERN  PACIFIC  RAILROAD  CO. 

Negligence. — ^Burden  of  Proof  is  on  railroad  company  to  show  due 
care,  in  action  by  passenger,  p.  72. 

See  note  to  Furnish  v.  Railway  Co.,  22  Am.  St.  Rep.  789. 

Contributory  Negligence  is  question  of  fact,  p.  74. 

See  note  to  Moon  v.  Railroad  Co.,  24  Am.  St.  Rep.  200. 

Negligence. — ^Evidence  is  admissible  of  action  of  copassengers  with 
plaintiff  at  time  of  accident,  p.  75. 

Cited  in  Holman  v.  Railroad  Co.,  114  Mich.  212,  admitting  such  evi- 
dence to  show  contributory  negligence. 

87  Cal.  78-84.    EX  PARTE  WILLIAMS. 

Sentence. — ^Legislature  may  provide  that  impriflonment  in  house  of 
correction  be  ordered  in  certain  oases,  p.  79. 

Cited  in  State  v.  Beeder,  44  La.  Ann.  1014,  holding  certain  local  act 
constitutional. 

Habeas  Corpus  will  not  lie  to  review  sufficiency  of  evidence  to  sus- 
tain conviction,  p.  81.  See  note  to  Morrill  v.  Morrill,  23  Am.  St.  Rep. 
109,  on  habeas  corpus. 


87  Cal.  84-116  Notes  on  California  Reports.  4044 

87  Gal.  84-88.    CIT7  OF  NAPA  v.  HOWLAND. 

Ejectment  was  sustained  in  suit  by  city  for  part  of  public  leyee  and 
street,  p.  84. 

Cited  in  support  of  general  rule  in  San  Frandsoo  ▼.  Gxxite,  120  CaL 
61,  65  Am.  St.  Rep.  156  (but  see  concurring  opinion,  63). 

87  Cal.  88-91.    WIDMER  y.  MARTIN. 

Judgment  on  Pleadings  is  erroneous  when  even  single  material  issue 
exists,  p.  91. 

Approved  in  Norris  v.  Lilly,  147  Cal.  758,  in  action  to  cancel  deed 
for  fraud  where  fraud  is  denied  in  answer  and  full  performance  of  oral 
contract  to  support  grantor,  which  was  consideration,  is  alleged,  judg- 
ment on  pleadings  is  improper;  Summerville  v.  Stockton  etc  Co.,  142 
Cal.  544,  upholding  denial  of  motion  for  judgment  on  pleadings  by 
bankruptcy  trustee  of  lessee  as  cross -complainant  where  material  issue 
raised;  Iba  v.  Central  Assn.,  5  Wyo.  367,  reversing  such  judgment. 

87  CaL  91-96.    EX  PARTS  TAYLOR. 

Obstruction  of  Street  is  public  nuisance  and  may  be  prohibited  by 
municipal  ordinance,  although  fine  differed  from  that  in  state  statute, 
p.  94. 

To  same  effect  in  Vanderhurst  v.  Tholcke,  113  Cal.  152,  denying  in- 
junction to  prevent  removal  by  city  council  of  shade  trees  on  sidewalk; 
Kansas  City  v.  Hallett,  59  Mo.  App.  166,  sustaining  ordinance  as  to 
lotteries,  as  not  in  conflict  with  general  state  statute. 

''Street"  includes  sidewalk  as  well  as  roeulway,  p.  94. 

Cited  in  Martinovich  v.  Woolley,  128  CaL  143,  noted  under  Bonnet 
y.  San  Francisco,  65  Cal.  230. 

Obstructiim  of  Street. — ^Prescriptive  right  cannot  be  established,  p. 
95. 

Cited  in  Town  v.  Smith,  128  Cal.  235,  applying  rule  to  right  to  main- 
tain ditch  when  injurious  to  public  streets. 

87  Cal.  104-108.    DXTFF  y.  DXTFF.    S.  G.  101  CaL  2,  8;  and  see  RAN- 
DALL y.  DUFF,  101  caL  82. 

87  Cal.  109-114.    JONES  y.  DUCHOW. 

Witnees  cannot  be  impeached  by  evidence  as  to  specific  acts,  p.  114. 

Cited  in  Estate  of  James,  124  Cal.  657,  noted  under  Hinkle  v.  Rafl- 
road  Co.,  55  CaL  627;  People  v.  Warren,  134  CaL  205,  noted  under 
People  V.  Hamblin,  68  Cal.  103;  People  v.  White,  142  Cal.  295,  witness 
cannot  be  impeached  by  showing  prior  convictions  of  misdemeanors. 

87  CaL  115-116.    McPHAIL  y.  BUELL. 
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Real  Estate  Broker  cannot  recover  oommissions  when  payable  out  of 
purchase  price,  and  this  is  not  paid,  p.  116. 

Cited  in  dissenting  opinion,  Oullahan  v.  Baldwin,  100  Cal.  057,  as 
among  forms  of  broker's  contract;  Owen  v.  Ramsey,  23  Ind.  App.  289, 
denying  recovery  under  facts  stated.  Distinguished  in  Bush  v.  Abra- 
ham, 25  Greg.  348,  discussing  question  of  "payment"  of  note.  Note 
citations:  Kalley  ▼.  Baker,  28  Am.  St.  Rep.  648,  on  general  subject. 

Written  Contract  of  employment  is  necessary  for  reoovery  of  real 
estate  broker's  commissions,  p.  115. 

Cited  in-McGeary  v.  Satchwell,  120  CaL  390,  noted  under  McCarthy 
▼.  Loupe,  02  Cal.  300. 

Appeal. — ^Errors  are  immaterial  as  to  eyidenoe  and  instructions  when 
appellant  not  entitled  to  recover  in  any  event,  p.  116. 

To  same  effect  in  Duffy  v.  Duffy,  104  CaL  607,  as  to  errors  in  exclu- 
sion of  evidence. 

87  Cal.  117-121.    PEOPLE  v.  BEMMERLY.    S.  C.  98  Cal.  299,  303. 

Juror  may  be  Peremptorily  Challenged  after  being  sworn  but  before 
jury  completed,  p.  120. 

To  same  effect  in  People  v.  Durrant,  116  Cal.  197,  198,  as  to  re-ex- 
amination of  juror  on  matters  coming  to  knowledge  of  parties  after 
he  was  sworn. 

Reasonable  Doubt. — ^Inatmction  held  erroneous,  p.  120. 

Cited  in  People  v.  Paulsell,  115  Cal.  12,  also  holding  instruction  erro- 
neous; Lovett  V.  State,  30  Fla.  158,  and  Jenkins  v.  State,  35  Fla.  831, 
48  Am.  St.  Rep.  203,  ruling  similarly.  Note  citations:  Wacaser  v.  Peo- 
ple, 23  Am.  St.  Rep.  688,  and  Burt  v.  State,  48  Id.  576,  677,  on  general 
subject. 

Dying  Declaration  is  admissible  when  made  under  sense  of  impen<l- 
ing  death,  although  not  so  stating  in  terms,  p.  118. 

To  same  effect  in  State  v.  Foot  You,  24  Oreg.  65,  admitting  like 
dedaraiion,  and  State  v.  Craine,  120  N.  Car.  602,  ruling  similarly,  al- 
though person  lived  five  months  afterward.  Distinguished  in  People  v. 
Fuhrig,  127  Cal.  416,  rejecting  declaration  when  belief  of  impending 
death  not  estabUshed;  but  cf.  People  v.  Amaya,  134  Cal.  535,  admitting 
declaration. 

General  Citation.— Patzwald  v.  United  States,  7  Okla.  236. 

87  Cal.  122-124.    PEOPLE  y.  PEREZ. 

Grand  Larceny. — ^Verdict  of  "guilty  as  charged"  is  conviction  of  grand 
larceny  when  information  therefor,  p.  123. 

To  same  effect,  sustaining  such  verdict,  although  not  specifying  value 
of  property  taken,  in  Stall  v.  Kelliher,  32  Oreg.  244. 
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87  Cal.  126-134.    FLICEIN6ER  y.  SHAW;  22  Am.  St.  Rep.  234. 

Execution  of  prescribed  acts  by  licensee  held  to  create  estoppel  under 
facts  stated,  p.  131. 

Cited  in  Blankinship  ▼.  Wbaley,  124  Cal.  304,  decreeing  specific  per- 
formance of  parol  contract  for  easement  where  executed;  Los  Angeles 
T.  Water  Co.,  124  Cal.  379  (quoted  in  S.  C.  177  U.  S.  584),  quoting  Water 
Co.  V.  Los  Angeles,  88  Fed.  745;  Wallace  v.  Dodd,  136  Cal.  211,  holding 
mortgagee  estopped  from  claiming,  under  foreclosure  sale,  property  as 
to  which  he  asserted  he  had  no  claim;  Foster  v.  Bear  Valley  etc  Co., 
65  Fed.  Rep.  845,  holding  corporate  stockholders  estopped  under  facts; 
Lob  Angeles  etc  Co.  v.  City,  88  Fed.  Rep.  745,  sustaining  parol  license 
where  large  expenditures  made;  Sloan  y.  Glancy,  19  Mont.  76,  holding 
right  to  use  water  for  irrigation  est^iblished  under  facts.  Note  cita- 
tions: Grimshaw  v.  Belcher,  22  Am.  St.  Rep.  301,  and  Buck  v.  Foster, 
62  Id.  430,  on  licenses.  Distinguished  in  Griseza  y.  Terwilliger,  144  C-al. 
462,  eyidenoe  of  yerbal  sale  of  unappropriated  water  right  by  defend- 
ant's grantor  is  admissible  as  declaration  against  interest. 

87  Oal.  134-140.    McMENOMY  y.  BAUD. 

Nuisance. — ^Injunction  will  not  lie  against  general  conduct  of  business 
when  injury  is  caused  alone  by  particular  manner  in  which  then  oper- 
ated, p.  139. 

To  same  effect  in  Lorenz  y.  Waldron,  96  Cal.  249,  250,  denying  in- 
junction against  construction  of  funnel  when  no  reasonable  probability 
appears  of  irreparable  injury  to  plaintiff's  property;  Fresno  y.  Fresno 
etc  Co.,  98  Cal.  184,  holding  erroneous  a  decree  abating  utterly  canal 
running  through  city;  Byers  y.  Irrigation  Co.,  134  Cal.  555,  enjoining 
merely  a  particular  use  of  a  dam,  when  creating  a  nuisance. 

87  CaL  140-150.    CRALL  v.  POSO  ETC.  DISTRICT. 

Irrigation  District  organized  under  Wright  act  is  public  corporation, 
p.  145. 

To  same  effect  in  People  y.  Tumbull,  93  Cal.  632,  but  holding  indict- 
ment (section  165,  Penal  Code)  not  to  show  corporation  to  have  been 
so  organized;  People  y.  Selma  etc.  District,  98  Cal.  208,  further  holding 
as  to  dissolution  of  such  corporation. 

Irrigation  Districts. — ^Wright  act  is  constitutional,  p.  145. 

To  same  effect  in  In  re  Central  etc.  Dist.,  117  Cal.  389,  citing  main 
case  also  at  p.  386,  as  to  construction  of  amendatory  act;  Board  y. 
Collins,  46  Neb.  418,  discussing  similar  local  act.  Denied  in  Bradley  y. 
Fallbrook  etc  Dist.,  68  Fed.  Rep.  956,  declining  to  follow  state  de- 
cisions. 

Constructiye  Notice,  when  allowed  by  statute,  giyes  notice  to  the 
world,  p.  147. 
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Cited  in  Estate  of  Davis,  136  Cal.  595,  as  to  notice  of  probate  of  will ; 
Estate  of  Leonis/138  Cal.  200,  as  to  notice  of  sale  of  real  estate. 

Irrigation  District. — Decree  under  Wright  act  is  conclusive  as  being 
in  rem,  except  as  to  appeal,  p.  150. 

To  same  eflfect  in  Rialto  et<j.  Dist.  v.  Brandon,  103  Cal.  387,  holding 
8uch  decree  admissible  to  establish  facts  therein  contained;  CuUen  v. 
Water  Co.,  113  Cal.  516,  where  objection  made  that  validity  of  bonds 
was  determined  in  advance  of  litigation  as  to  validity;  Wood  v.  Jordan, 
125  Cal.  262,  noted  under  Mayo  v.  Ah  Loy,  32  Cal.  477;  People  v.  Irri- 
gation Dist.,  128  Cal.  481,  482,  citing  main  case  also  on  constitutionality 
of  Wrigfct  act;  Ferris  Irr.  Dist.  v.  Thompson,  116  Fed.  835,  where  ans- 
wer in  action  on  California  irrigation  district  bonds  was  not  verified, 
and  bonds  bearing  district  seal  were  pleaded  in  haec  verba  and  intro- 
duced in  evidence,  plaintiff  not  required  to  prove  their  issuance  or  their 
oonfirraation  by  the  court;  Miller  v.  Perris  etc.  District,  85  Fed.  Rep. 
701,  holding  state  decisions  binding  on  federal  courts.  Distinguished 
in  Page  v.  W.  W.  Chase  Co.,  145  Cal.  583,  in  foreclosure  of  street  as- 
sessment land  is  not  party  and  proceeding  is  not  in  rem. 

87  Cal.  151-167.     WHITE  v.  PATTON. 

Cross-complaint  must  be  served  on  all  parties  affected  thereby,  p. 
153. 

Cited  in  Houghton  v.  Tibbetts,  126  Cal.  61,  and  Hibemia  etc.  Soc.  v. 
London  etc.  Co.,  138  Cal.  260,  noted  under  Hibernia  etc.  Soc.  v.  Fella, 
64  Cal.  597;  Culmer  ▼.  Caine,  22  Utah,  228,  on  point  that  court  has  no 
jurisdiction  of  subject  matter  without  such  service. 

Mortgage  Foreclosure. — ^Defendant  who  claims  must  assert  right  by 
eross -complaint,  p.  153. 

Cited  in  Stockton  etc.  Soc.  v.  Harrold,  127  Cal.  619,  when  new  parties 
and  other  properties  are  to  be  reached. 

Jurisdiction  is  obtained  by  service  of  summons,  p.  152. 

Cited  in  Hansen  v.  Wagner,  133  Cal.  71,  holding  judgment  rendered 
thereafter  not  attackable  collaterally. 

87  Cal.  158-162.    FIRST  NATIONAL  BANK  y.  HOLT. 

Mortgage  Foreclosure — Attorneys'  Fees. — Complaint  need  not  allege 
what  reasonable  fee  would  be,  p.  161. 

Cited  in  Prescott  v.  Grady,  91  Cal.  522,  and  Woodward  v.  Brown, 
119  Cal.  309,  63  Am.  St.  Rep.  129,  cited  under  Monroe  v.  Fohl,  72  Cal. 
671. 

87  Cal.  162-166.    EX  PARTE  HODGES. 

Ordinance  requiring  land  owners  to  exterminate  squirrels  within  nine- 
ty days,  is  Toid,  p.  166. 
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Distinguished  in  Denninger  v.  Recorder's  Court,  145  Cal.  637,  uphold- 
ing ordinance  of  city  of  fifth  class  fixing  maximum  gas  rate  and  de- 
claring it  a  misdemeanor  to  collect  more. 
87  Cal.  166177.    £BY  v.  BOARD  OF  SCHOOL  TRUSTEES. 

• 

Mandamus. — Taxpayer  may  obtain  against  school  trustees  to  compel 
location  of  schoolhouse  as  determined  by  election,  p.  173. 

To  same  effect  in  Frederick  ▼.  San  Luis  Obispo,  118  Cal.  393,  award- 
ing writ  to  taxpayer  to  compel  city  trustees  to  call  election  to  dis- 
incorporate city;  Santa  Rosa  etc.  Co.  ▼.  Woodward,  119  Cal.  34,  as  to 
writ  to  compel  common  council  to  advertise  for  proposals  to  light  city, 
although  no  actual  pecuniary  damage  to  petitioner  through  their  neglect 
shown;  cited  in  State  v.  Board,  21  Mont.  474,  applying  principle  to 
application  for  certiorari;  State  v.  Sneed,  105  Tenn.  729,  granting  writ 
to  compel  cancellation  of  entry  of  judgment  prejudicing  petitioner's  right 
of  appeaL 

87  Cal.  178-192.    STAPLES  v.  MAT. 

Mortgage  Foreclosure. — ^Receiver  cannot  be  given  possessicm  of  prop- 
erty not  included  in  mortgage,  p.  188. 

To  same  effect  in  Kreling  v.  Kreling,  118  CaL  423,  holding  void  an 
order  after  judgment  appointing  receiver  for  property  not  included  in 
judgment;  Sullivan  v.  Gage,  145  Cal.  768,  refusing  mandamus  to  compel 
state  board  of  examiners  to  allow  claim  for  fees  of  sditomey  for  re- 
ceiver appointed  under  void  order  in  suit  by  state  to  dissolve  corpora- 
tion. 

Receiver  who  extracts  ores  without  authority  is  Uable  for  thdr  net 
value,  p.  189. 

Cited  in  Locke  v.  Klunker,  123  ObL  240,  allowing  expenses  on  sale  of 
grain  wrongfully  harvested. 

87  Cal.  192-200.    KELLOGG  v.  COCHRAH. 

Insane  at  Asylums  may  be  discharged  by  resident  physicians  when 
reason  permanently  recovered,  and  courts  have  no  jurisdiction  under 
section  1766  of  the  Code  of  Civil  Procedure,  pp.  197,  198. 

To  same  effect  on  first  point,  in  People  v.  Geiger,  116  CaL  441,  sus- 
taining discharge  made  after  inmate's  escape  from  asylum;  and,  on 
becond  point,  in  Aldrich  v.  Superior  Court,  120  Cal.  142,  denying  manda- 
mus to  compel  superior  court  to  restore  such  inmate  to  capacity,  when 
not  shown  to  have  any  legal  guardian. 

Appeal. — ^Petition  for  Rehearing  cannot  cover  points  not  raised  in 
original  argument,  p.  200. 

To  same  effect  in  San  Francisco  v.  Pacific  Bank,  89  Cal.  25,  although 
appellant's  attorneys  were  changed  meanwhile;    Wilcox  v.  Luco,  118 
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OaL  643,  62  Am.  St.  Rep.  307,  discussing  e£fect  of  failure  of  court  in 
prior  case  to  consider  point  raised  in  such  petition;  Beck  v.  Thompson, 
22  Nev.  421  (cited  in  Merchant's  Bank  v.  Greenhood,  16  Mont.  461,  462), 
denying  rehearing. 

Malidons  Prosecution  for  Insane  Commitment. — Order  of  commitment 
does  not  show  probable  cause,  p.  199. 

See  not«s  to  Ross  v.  Hixon,  26  Am.  St.  Rep.  137,  on  prosecutions; 
State  y.  Billings,  43  Id.  540,  on  remedies  of  insane;  Flach  v.  Gottschalk 
Co.,  71  Am.  St.  Rep.  427. 

87  Cal.  200-203.    IN  R£  BABY;  22  Am.  St.  Rep.  239. 

Dismissal  of  Appeal  will  be  granted  from  satisfied  decree  of  distri- 
bution, p.  202. 

To  same  e£fect  in  Kenney  t.  Parks,  120  Oal.  24,  but  ruling  aKter  where 
satisfaction  of  judgment  satisfied  against  will  of  appellant;  Estate  of 
Shaver,  131  Cal.  221,  dismissing  appeal  by  distributee  who  has  received 
has  distributive  share;  Warner  v.  Freud,  131  Cal.  646,  82  Am.  St.  Rep. 
406,  but  holding  right  of  appeal  not  lost  by  payment  of  the  judgment 
unless  intended  as  a  compromise  or  waiver  of  the  right;  Storke  v. 
Storke,  132  Cal.  353,  noted  under  People  v.  Bums,  78  CaL  646.  Note 
citations:  State  v.  Conkling,  46  Am.  St.  Rep.  271,  on  general  subject. 

87  Cal.  203-209.    MARTIN  v.  MORGAN;  22  Am.  St.  Rep.  240. 

Vendee  Will  Forfeit  installments  paid,  on  default,  where  contract 
clearly  shows  such  intent,  p.  207. 

Cited  in  Glock  v.  Howard  etc.  Co.,  123  CaL  9,  69  Am.  St.  Rep.  24, 
and  Williams  v.  Long,  139  Cal.  189,  noted  under  Grey  v.  Tubbs,  43 
OaL  359;  Whitman  v.  Perkins,  56  Neb.  187,  on  point  that  vendor  may 
insist  on  forfeiture  when  time  is  made  of  the  essence;  Coughran  v. 
Bigelow,  9  Utah,  263,  further  holding  contract  stipulations  to  control 
those  of  accompanying  bond. 

87  CaL  209-210.    FORD  y.  CUNNINGHAM. 

Secondary  Evidence. — Oral  evidence  of  ccmtents  is  inadmissible  nnless 
nonexistence  of  copies  is  shown,  p.  210. 

<med  in  Fhillipe  v.  United  States  etc  Soc,  126  Ifidh.  190,  applying 
rule  to  oral  evidence  of  contents  of  insurance  policies. 

87  CaL  211-214.    GRAY  v.  SABIN. 

Judgment  Will  not  be  Vacated  for  neglect  or  mistake  of  a47tomey,  p. 
214. 

To  same  effect  in  dissenting  opinion  in  Horton  v.  New  Pass  Co.,  21 
Ney.  193,  to  main  opinion  reversing  order  refusing  to  vacate  default. 
Notes  Cal.  Rep.— 254« 


87  Cal.  214-245  Notes  on  California  Reports.  4050 

87  Cal.  214-22fl.     6ILLIS  v.  CLEVELAND. 

Street  Assessment  is  not  vitiated  by  immaterial  error  in  record  of 
warrant  of  assessment,  p.  219. 

To  same  effeot  in  Anderson  v.  De  Urioste,  96  Gal.  407,  as  to  error  in 
contractors  name  in  resolution  of  extension  when  contract  otherwise 
identified;  cited  in  Moffitt  v.  Jordan,  127  Cal.  625,  noted  under  San  Fran- 
cisco v.  Real  Estate,  50  Cal.  188;  Blanchard  v.  Ladd,  135  Cal.  215,  217, 
applying  rule  to  omission  in  copy  of  diagram  of  false  call  in  the 
originaL 

87  Cal.  221225.    SCOTT  v.  GLENN. 

Vendee  cannot  recover  part  of  purchase  money  paid,  when  forfeited 
under  terms  of  contract  by  his  own  default,  but  no  rescission  had,  p.  224. 

To  same  effect  in  Phelpe  v.  Brown,  96  Cal.  575,  576,  but  ruling  aliter 
where  contract  abandoned  or  rescinded  by  both  parties;  May  v.  John- 
son, 6  S.  Dak.  243,  denying  recovery  under  facts  stated.  Note  cita- 
tions: Munro  v.  Long,  28  Am.  St.  Rep.  854,  on  vendee's  resciBsioii. 

87  Cal.  226-236.    BISHOP  v.  SUPERIOR  COURT. 

Eminent  Domain. — ^Prohibition  will  not  lie  on  allegation  of  error  ra 
exercise  of  jurisdiction,  p.  233. 

To  same  effect  in  Pacific  etc  Go.  v.  Wade,  91  Cal.  467;  25  Am.  St 
Rep.  208,  denying  writ  under  facts  stated;  dissenting  opinion  in  State 
v.  Wood,  155  Mo.  471,  discussing  right  to  enjoin  enforcement  of  v<»d 

statute. 

87  Cal.  236-241.    VORWERK  v.  NOLTS. 

Provision  that  time  shall  be  of  essence  is  made  to  protect  vendor 
against  delays  in  payment,  p.  240. 

To  same  effect  in  Newton  v.  Hull,  90  CaL  494,  and  Raymond  v.  San 
Gabriel  etc.  Co.,  53  Fed.  Rep.  886,  cited  under  Wilcoxson  v.  Stitt,  65  OsL 
696;  Clock  v.  Howard  etc.  Co.,  123  Cal.  9,  69  Am.  St.  Rep.  24,  noted 
under  Grey  v.  Tubbs,  43  Cal.  359.  Note  dtatione:  Martin  y.  Morgan, 
22  Am.  St.  Rep.  243,  on  general  subject. 

87  CaL  241-245.    PERKINS  v.  COOPER. 

Undertaking  on  AppeaL — ^Failure  to  file  is  not  waived  by  stipulation 
in  transcript  that  it  had  been  filed,  when  made  through  miatake  and 
after  attempted  appeal  taken,  p.  244. 

Distinguished  in  Fomi  v.  Toell,  95  Cal.  443,  holding  respondent  es- 
topped by  similar  stipulation  made  before  appeal  time  had  expired,  and 
apparently  relied  upon  by  appellant;  and  see  S.  C.  99  Cal.  174;  Duncan 
V.  Times  etc  Co.,  109  Cal.  607,  on  point  that  derk's  certificate  as  to 
filing  of  undertiiking  is  not  conclusive  on  supreme  court. 
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87  Cal.  245-249.    WHITE  y.  ALLATT. 

Mortgage  Foreclosure — ^Attorney's  Fees.— Complaint  need  not  allege 
amount  as  being  reasonable^  p.  248. 

Cited  in  Prescott  v.  Grady,  91  Cal.  622,  and  Woodward  v.  Brown, 
119  Cal.  309;  63  Am.  St.  Rep.  129,  cited  under  Monroe  v.  Fohl,  72  Cal. 
568;  Thrasher  ▼.  Moran,  146  Cal.  685,  upholding  decree  providing  for 
smaller  attorney's  fees  than  stipulated;  Orange  Growers'  Bank  ▼.  Dun- 
can, 133  Cal.  257,  allowing  fees  without  allegation  in  complaint. 

Conjnnctiye  Demurrer  for  uncertainty  and  ambiguity  wiU  be  over- 
ruled when  complaint  not  subject  to  such  objections,  p.  248. 

To  same  e£fect  in  Greenebaum  v.  Taylor,  102  Cal.  626,  holding  demur- 
rer properly  overruled. 

i 

87    OaL     263-256.    DRINEHOUSB    v.    SPSING    VALLEY    WATER 
WORKS. 

Judgment  in  Condemnation  operates  as  estoppel  on  lessee  pendente 
lite,  when  Hs  pendens  recorded,  p.  265.  See  note  to  Hope  v.  Bkdr, 
24  Am.  St.  Rep.  373,  on  lis  pendens. 

87  CaL  256-266.    WINTER  v.  McMILLAH;  22  Am.  St.  Rep.  243. 

Appeals  from  Judgment  and  new  trial  order  may  be  taken  in  one 
notice,  p.  261. 

To  same  effect  in  Hawkins  v.  Hubbard,  2  S.  Dak.  634,  construing 
local  statute,  and  denying  dismissal. 

Action  to  Quiet  Title. — ^Plaintiff  has  burden  to  prove  title,  p.  261. 

To  same  effect  in  Heney  v.  Pesoli,  109  Cal.  58j  but  holding  proof  of 
possession  not  necessary  imder  code;  Goldberg  v.  Bruschi,  146  Cal.  711,  in 
action  to  quiet  title  to  mining  claim,  where  defendant  proves  prior 
location,  plaintiff  may  in  rebuttal  prove  tha4;  defendant  has  failed  to  do 
annual  work. 

Agent  to  Sell  caxmot  convey  to  self  and  wife  for  nominal  considera- 
tion, p.  262. 

See  notes  to  Green  v.  Hugo,  26  Am.  St.  Rep.  828;  Darlington's  Estate, 
80  Id.  785. 

Action  to  Quiet  Title. — Cross -complaint  may  be  filed  in  where  neces- 
sary, p.  264. 

Cited  in  Islsis  etc  Co.  v.  Allen,  132  Cal.  435,  holding  it  improperly 
stricken  out. 

Cross-Complaint. — New  Parties  may  be  brought  in  where  necessitated 
tliereby,  p.  265. 

To  same  effect  in  Alpers  v.  BUss,  145  CaL  571,  following  rule;  Eureka 
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▼.  Gates,  120  Cal.  58,  further  holding  prayer  of  cross-oomplaint  to  indnde 
their  being  made  parties;  Mackenzie  t.  Hodgkin,  126  Cal.  595,  77  Am. 
St.  Rep.  212,  noted  under  Colton  etc.  Co.  v.  Raynor,  57  Cal.  592;  Lewis 
▼.  Fox,  122  Cal.  250,  but  holding  such  parties  unnecessary;  Chalmers 
▼.  Trent,  11  Utah,  98,  99,  sustaining  practice  in  partition  suit.  Note 
citations:  White  v.  Johnson,  50  Am.  St.  Rep.  738,  on  new  parties. 

General  Citation.— Scottish  etc  Ins.  Co.  v.  Dangaiz,  108  Ala.  392. 

87  Cal.  267-274.    HAVBMETES  ▼.  SXTP£RIOS  COUST. 

Receiver  cannot  be  appointed  on  forfeiture  of  corporate  charter,  pi 
270. 

Approved  in  Sullivan  v.  Gage,  145  Cal.  762,  768,  refusing  mandamus 
to  compel  state  board  of  examiners  to  allow  chdm  of  fees  for  attomej 
for  receiver  appointed  to  suit  to  dissolve  corporation. 

87  C^  276-280.    WOODRUFF  ▼.  SEMI-TROPIC  ETC.  CO. 

Vendor  and  Vendee. — ^Time  held  to  be  of  essence  of  contnust,  p.  280. 

Cited  in  Clock  v.  Howard  etc  Co.,  128  CaL  0,  60  Am.  St.  Rep.  24^ 
noted  under  Grey  v.  Tubbs,  43  Cal.  359.  See  note  22  Am,  St.  Repi 
243. 

87  Cal.  281-287.    PEOPLE  ▼.  DOUGLASS. 

Railroads. — ^Person  on  passenger  car  is  prima  facie  presumed  to  be 
passenger,  p.  284. 

Cited  in  Fitzgibbon  v.  Railway  Co.,  108  Iowa,  619,  holding  evidence 
sufficient  to  warrant  submission  to  jury.    See  note  61  Am.  St.  Rep.  78. 

Criminal  Law. — ^Verdict  in  general  terms  is  sufficient,  p.  283. 

ated  in  People  v.  Tilley,  135  Cal.  62,  but  holding  verdict  insufficient 
when  omitting  essentials  of  knowledge  and  intent. 

87  Cal.  290-291.    CAMPE  ▼.  MEIERDIERCKS. 

Where  Evidence  is  Conflicting,  judgment  will  not  be  dJetmbed,  pi 
291. 

Approved  in  Coffin  v.  Bradbury,  8  Idaho,  792,  inlying  rule  in  actioii 
for  value  of  goods  sold. 

87  Cal.  292-295.    IN  RE  McMANUS;  22  Am.  St.  Rep.  250;  note,  253. 

Exemption  Statntes  are  remedial  and  to  be  liberally  oonatrued,  p. 
294. 

To  same  extent  in  Holmes  v.  Marshall,  145  CaL  770,  proceeds  of  Ufe 
insurance  payable  to  administrator  and  set  apart  to  widow,  are  exempt 
from  her  debts;  Elliot  v.  HaU,  2  Idaho,  1144;  85  Am.  St  Rep.  287  (and 
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note,  p.  289),  exempting  wages  under  local  statute;  Betz  ▼.  Maier,  12 
Tex.  Civ.  App.  222,  construing  'M;ools  and  implements"  to  include  safe 
used  by  insurance  broker;  cited  also  in  Estate  of  Klemp,  119  Oal.  43, 
63  Am.  St.  Rep.  71,  as  discussing  71  Cal.  74;  In  re  Petersen,  95  Fed.  418, 
exempting  baker's  implements  of  labor;  In  re  Hindman,  104  Fed.  333, 
noted  under  Brusie  ▼.  Griffith,  34  Cal.  302;  Elliott  v.  Hall,  3  Idaho,  424, 
exemption  of  earnings  from  attachment  or  execution  continues  while 
earnings  are  under  control  of  debtor,  though  temporarily  in  hands  of 
another.  Note  citations:  Files  ▼.  Stevens,  30  Am.  St.  Bep.  334,  and 
Davidson  t.  Hannon,  52  Id.  285,  on  general  subject. 

87  Cal.  296-306.    CONELING  ▼.  PACIFIC  IMPROVBMENT  CO. 

IHyersion  of  Water. — ^Injunction  will  1)e  granted  without  proof  of 
damages,  p.  305. 

To  same  effect  in  Spargur  t.  Heard,  90  CaL  230,  and  Mott  ▼.  Ewing, 
90  Oal.  237,  cited  under  Moore  ▼.  Water  Works,  68  Oal.  146;  Wadding- 
liam  V.  Bobledo,  6  N.  Hex.  373,  discussing  right  to  injunction  therein 
generally.  Approved  in  California  etc  Co.  v.  Enterprise  etc  Co.,  127 
Fed.  743,  and  Southern  CaL  Inv.  Co.  v.  Wilshire,  144  Oal.  73,  both  fol- 
lowing rule;  Mendelson  v.  McCabe,  144  Oal.  233,  granting  injunction 
to  restrain  use  of  right  of  way  except  on  condition  of  closing  gates 
after  each  passage  as  contained  in  grant;  Vestal  v.  Young,  147  Cal.  719, 
enjoining  construction  of  new  ditch  by  patentee  of  land  when  owner  of 
ditch  had  prior  to  patent  acquired  easement  for  ditch  which  he  had  con- 
structed elsewhere  on  land. 

Excessive  Diversion  of  W^ter  may  be  enjoined  regardless  of  whether 
smaller  pipe  would  or  would  not  divert  all  waters  of  stream,  p.  305. 

Approved  in  California  etc  Co.  v.  Enterprise  etc.  Co.,  127  Fed.  744, 
where  canal  unlawfully  diverts  part  of  flow  of  stream,  lower  appro- 
priator  may  enjoin  its  maintenance  and  entire  diversion,  thugh  it  also 
carries  flood  waters  which  may  lawfully  be  appropriated. 

87  (M,  306-313.    BOWMAN  ▼.  MOORS. 

Mutual  Benefit  Association. — Benefldaiy  may  be  changed  without  his 
consent,  p.  311. 

To  same  effect  in  Griffith  v.  Insurance  Co.,  101  CaL  636;  40  Am.  St. 
Rep.  99,  but  ruling  aliter  as  to  ordinary  life  insurance  policy;  Hoeft 
V.  Supreme  Lodge,  113  Cal.  96,  further  denying  right  of  original  to 
attack  change  to  new  beneficiaries  for  fraud  in  procurement  of  change; 
Delaney  v.  Delaney,  175  IlL  200,  sustaining  such  right  without  express 
permission  in  regulations  of  society.  Note  citations:  Rollins  v.  Mc- 
Hatton,  25  Am.  St.  Rep.  264,  and  Lake  v.  Minnesota  etc  Assn.,  52  Id. 
561,  562^  563,  on  general  subject. 
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87  Gal.  313-323.    FISKB  ▼.  SOULS. 

Real  Estate  Broker  is  not  deprived  of  right  to  commissions,  by  own- 
er's refusal  to  consummate  sale,  p.  321. 

To  same  effect  in  Fenn  v.  Ware,  100  Ga.  566,  sustaining  recovery 
under  facts  stated.  Note  citations:  Kalley  v.  Baker,  28  Am.  St.  Bep. 
546,  547,  on  general  subject. 

87  Cal.  323-328.    ABBOTT  ▼.  THE  '76  LAND  ETC.  CO.;  8.  C.  101  CaL 
567,  568,  571;  103  Oal.  607,  609. 

Corporation  is  Bound  by  statements  of  secretary  wben  in  charge  of 
entire  corporate  business,  p.  328. 

To  same  effect  in  Andres  v.  Fry,  113  Oal.  128,  eustaining  contract 
made  by  executive  committee  of  board  of  directors. 

Miscellaneous. — miscited  in  Sussman  v.  San  Luis  Obispo  Co.,  126  CaL 
540. 

87  Oal.  329-344.    BAKER  v.  BRICKELL;  S.  O.  102  Cal.  620. 

Pueblo  Lands  were  held  in  trust  for  inhabitants,  p.  334 

Cited  in  HoUaday  v.  San  Francisco,  124  CaL  356,  noted  under  Hart 
V.  Burnett,  15  Cal.  530. 

Van  Ness  Ordinance. — ^Procedure  for  deed  thereunder  discussed,  p.  336. 

Cited  in  San  Francisco  etc.  Co.  v.  Hartimg,  138  CaL  228,  discussing 
difference  between  grants  under  Van  Ness  Ordinance  and  idiose  under 
Outside  Land  Acts;  Amy  v.  Amy,  12  Utah,  333,  on  point  that  mayor's 
deed  under  town  site  act  was  conclusive  collaterally  as  to  necessary 
occupancy. 

Administratrix  of  Husband's  Estate  not  estopped  by  inventory  from 
claiming  property  as  separate,  p.  342. 

Approved  in  In  re  Belt's  Estate,  29  Wash.  540,  administrator  not  es- 
topped from  denying  that  proceeds  of  judgment  recovered  in  repre- 
sentative capacity  were  assets  of  estate,  where  such  judgment  was  for 
recovery  of  trust  funds  in  action  by  intestate  in  own  name,  but  in 
fact  as  trustee,  and  in  which  administrator  had  been  substituted. 

87  CaL  348-366.    PEOPLE  v.  POWELL. 

Change  of  Venue. — Statute  authorizing,  in  criminal  case,  on  motion 
of  prosecution  and  without  defendant's   consent,  is  invalid,  p.  355. 

To  same  effect  in  Kohl  v.  Lehlback,  160  U.  S.  302,  but  holding  objec- 
tion to  particular  juror  waivable  by  defendant;  dissenting  opinion  in 
People  V.  Prather,  134  Cal.  390,  391,  discussing  information  under  sec- 
tion 786,  Penal  Code. 

Criminal  Law. — Change  of  Venue  will  be  granted  defendant  if  no  fair 
and  impartial  jury  can  be  secured,  p.  361. 
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To  same  effect  in  concurring  opinion  in  People  v.  Wong  Ark,  96  Cal. 
137  (afod  see  138),  on  point  that  trial  by  sudh  jury  is  right  of  defendant; 
People  y.  Suesser,  132  Cal.  632,  holding  change  improperly  denied  under 
facts  stated. 

Murder. — ^BTldence  is  admissible  that  deceased  was  not  then  armed, 
to  rebut  evidence  of  defendant's  belief  that  deceased  was  armed,  but 
not  to  sustain  his  good  character  when  not  attacked,  p.  362. 

To  same  effect  on  first  point  in  People  v.  Sehom,  116  Cal.  509,  ad- 
mitting similar  evidence;  People  v.  Adams,  137  Cal.  581,  admitting 
such  evidence,  and  evidence  of  declarations  of  deceased  made  in  de- 
fendant's presence,  that  former  carried  no  arms.  Note  citations:  Child - 
ers  v.  State,  28  Am.  St.  Rep.  911,  on  evidence  of  character. 

Hearsay. — ^Evidence  of  conversations  of  witness  with  third  persons 
is  inadmissible  unless  connected  with  defendant,  p.  363. 

Cited  in  People  v.  Landis,  139  Cal.  431,  noted  under  People  y.  Carlton, 
57  Cal.  83. 

Self-defense.— Evidence  is  admissible  that  shows  that  defendant  acted 
as  a  reasonably  prudent  man,  p.  364. 

Cited  in  State  v.  Burton,  63  Kan.  610,  admitting  evidence  of  threats 
by  deceased. 

Criminal  Law. — ^Priyate  Counsel  may  be  allowed  to  assist  district  at- 
torney, p.  365. 

To  same  effect  in  Thalheim  v.  State,  38  Fla.  189,  stating  limitations 
of  rule;  State  v.  Kent,  4  N.  Dak.  588,  when  such  counsel  was  nonresi- 
dent and  not  of  state  bar. 

87  Cal.  390-393.    VANCE  ▼.  SXTPERIOR  COURT. 

Bill  of  Exceptions. — ^Mandamus  will  not  lie  to  compel  Judge  to  reset- 
tle bill  when  no  exceptions  were  disallowed,  p.  391. 

To  same  effect  in  Hyde  v.  Boyle,  89  Cal.  592,  and  Jennings  v.  Brown, 
109  Cal.  293;  cited  under  Hyde  v.  Boyle,  86  Cal.  362;  Estate  of  Dolbeer, 
147  Cal.  360. 

87  Cal.  394-398.    KIRKWOOD  ▼.  SOTO. 

Offices — ^Increase  of  Compensation. — ^Act  is  yalid,  passed  during  in- 
cumbency, permitting  allowance  of  incidental  expenses  incurred  by  of- 
ficer, p.  395. 

Distinguished  in  concurring  opinion  in  Dougherty  v.  Austin,  94  Cal. 
622,  as  to  ordinance  permitting  county  clerk  to  employ  deputy  at  sal- 
ary to  be  paid  by  county;  Chapin  v.  Wilcox,  114  Cal.  501,  holding  com- 
pensation of  certain  supervisors  as  fixed  in  county  government  act  to 
be  inclusive  of  all  expenses.    Distinguished  in  Agard  ▼.  Shaffer,  141  Cal. 
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727,  holding  void  Political  Code,  section  3678,  directing  snperviaon  to 
provide  for  additional  help  for  county  recorder. 

Offices. — ^"Compensation"  and  salary  are  used  8yn<»7moiul7  in  ooq- 
stitution  and  county  government  act,  p.  306. 

To  same  effect  in  Martin  v.  Santa  Barbara,  105  Gal  212,  discniwing 
fees  of  constables  in  counties  of  twenty-ftrat  class. 

87  CaL  300-400.    SUKEFORXfl  ▼.  LORD. 

Fraudulent  ConYsyance.— Justification  of  sheriff  in  action  for  wrong- 
ful attachment  cannot  allege  fraud  generally,  p.  402. 

To  same  effect  in  Mason  ▼.  Vestal,  88  CaL  307;  22  Am.  St.  Rep.  311, 
but  ruling  alitor  as  to  mere  justification;  and  see  Banning  ▼.  Marieau, 
121  Gal.  244,  as  to  distinction  between  these  cases. 

Insufficiency  of  Answer  is  waived  by  failure  to  object  thereto  or  to 
evidence  submitted  in  its  support,  p.  403. 

To  same  effect  in  Illinois  etc  Bank  v.  Railway  Co.,  116  Gal.  207, 
as  to  cross -complaint;  Treanor  v.  Williams,  145  Gal.  320,  applying  prin- 
ciple in  election  contest;  Mangum  v.  Bullion  etc  Co.,  15  Utah,  543,  as 
to  complaint.  Approved  in  Larsen  v.  Utah  L.  etc  Co.,  23  Utah,  450, 
where  allegations  of  fraud  in  complaint  are  general,  objeotion  thereto 
cannot  be  first  raised  on  appeal 

Instructions. — ^Exceptions  to  oral  charge  must  be  taken  spedfioally, 
and  before  jury  retires,  p.  407. 

To  same  effect  in  Gavallaro  v.  Railway  Co.,  110  Cal.  858;  52  Am.  St. 
Rep.  101,  but  holding  general  exception  sufficient  as  to  special  instme- 
tion  asked  by  parties. 

Fraudulent  Conveyance — Intent. — Transfer  to  creditor  of  property  in 
excess  of  debt  tends  to  show  fraudulent  intent,  p.  408. 

To  same  effect  in  Central  etc  Bank  v.  Dorao,  100  Mo.  50,  as  to  with- 
holding of  deed  from  record. 

87  Cal.  410-413.    MILLER  ▼.  WADE. 

Bill  of  Exceptions. — ^Nonsuit  must  be  spedfled  therdn  as  error  in  law, 
p.  411. 

Overruled  in  Barfield  y%  Irrigation  Co.,  Ill  CaL  110,  holding  no  such 
specification  necessary. 

Specifications  of  Error  in  bill  of  exceptions  must  distinctly  point  out 
the  error  complained  of,  p.  411. 

To  same  effect  in  Thompson  v.  Insurance  Co.,  21  Greg.  401,  holding 
certain  specifications  insufficient;  Pierce  v.  Manning,  2  S.  Dak.  52Q,  but 
distinguishing  case  under  local  statutes;  Warren  v.  Stoddart,  6  Idaho, 
TOO,  under  Revised  Statutes,  section  4441,  subdivision  3,  statement  oo 
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motion  for  new  trial  must  specify  particular  errors  relied  on.  Dis- 
tinguished in  Montecito  Valley  Water  Ck>.  v.  Santa  Barbara,  144  Oal. 
595,  upliolding  action  to  restrain  independent  diverters  of  water  though 
not  acting  in  concert  or  by  unity  of  dsign. 

Noniuit.— Appeal  from  order  of  must  be  taken  within  sixty  days 
after  judgment  rendered,  p.  412. 

OvMTuled  in  Warner  t.  Darrow,  91  GaL  311,  holding  error  in  such 
order  reviewable  on  appeal  as  error  in  law. 

87  CaL  413-421.    CLAVBY  ▼.  LORD. 

Reopening  of  Case  for  further  testimony  is  reversible  error  only  for 
abuse  of  discretion,  p.  419. 

To  same  effect  in  Kreiss  v.  Hotaling,.99  Oal.  385,  holding  dismissal 
of  action  no  such  abuse,  under  facts;  Haynes  v.  Schwartz  Ck>.,  6  Wash. 
934,  applying  rule  to  granting  of  default  after  answer  filed,  but  too 
late. 

87  CaL  428-429.    CAMPBELL  ▼.  THOMAa 

Broker  is  entitled  to  commissions  although  sale  embraces  better  title 
than  was  included  in  his  contract,  p.  429. 

See  note  to  Kalley  v.  Baker,  28  Am.  St.  Rep.  547. 

87  Oal.  430-434.    MILLRR  ▼.  HIGHLAIID  DITCH  CO.;  22  Am.  St.  Rep. 

254. 

Joinder  of  Defendants  is  erroneous  in  action  for  damages  if  they  are 
tort  feasors  acting  independently,  although  their  several  torts  have 
imited  to  cause  injury,  p.  431. 

To  same  effect  in  Foreman  v.  Boyle,  88  Oal.  293,  applying  rule  to 
joinder  as  plaintiff's  of  several  riparian  owners  in  action  to  enjoin 
diversion  by  third  person  (but  see  Union  etc.  Oo.  v.  Dangberg,  81  Fed. 
Rep.  89,  sustaining  joinders  in  action  for  diversion) ;  Hulsman  v.  Todd, 
96  Oal.  232,  but  holding  rule  inapplicable  when  diversion  was  made  by 
one  defendant  for  benefit  of  all  codefendants;  and  see  Sels  v.  Greene, 

88  Fed.  Rep.  128,  sustaining  amendment  omitting  one  of  original  de- 
fendants; South  Bend  etc  Oo.  v.  Liphart,  12  Ind.  App.  189,  but  holding 
one  defendant  liable  for  washout  from  failure  to  keep  fiume  in  repair, 
irrespective  of  concurrent  act  of  another;  Valparaiso  v.  Moffitt,  12  Ind. 
App.  253;  54  Am.  St.  Rep.  624  (and  note,  528),  but  holding  persona 
contributing  to  nuisance  jointly  and  severally  liable  under  facts;  Mc- 
Bride  V.  Scott,  125  Mich.  529,  noted  under  Keyes  v.  Water  Co.,  53  OaL 
724;  Pacific  etc  Oo.  ▼.  Hanley,  98  Fed.  329,  noted  under  Hillman  v. 
Kewington,  57  CaL  56.  Note  citations:  Gallagher  y.  Kemmerer,  27  Am. 
St.  Rep.  677,  on  j<»nt  liability. 
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87  Cal.  441-443.    LYNCH  ▼.  WELBY. 

Judgment  will  not  be  Reversed  when  evidence  is  conflicting,  p.  443. 

Approved  in  Coffin  v.  Bradbury,  3  Idaho,  792,  applying  rule  in  aetioB 
to  recover  price  of  goods  sold. 

87  Cal.  443-452.    DREW  ▼.  PEDLAR;  22  Am.  St.  Rep.  257. 

Vendee  may  recover  instalment  of  purchase  money  paid,  leM  actna] 
damage  to  vendor,  when  contract  has  been  rescinded,  p.  449. 

To  same  effect  in  White  v.  Buell,  90  Cal.  179;  Townsend  v.  Tufts,  95 
Cal.  259,  260,  29  Am.  St.  Rep.  109;  Phelps  v.  Brown,  95  Cal.  575,  576, 
577;  Bradford  v.  Parkhurst,  96  Cal.  105;  31  Am.  St.  Rep.  191;  Joyce 
v.  Shafer,  97  Cal.  337;  Shively  v.  Semi-Tropic  clc.  Co.,  99  Cal.  261; 
Fountain  v.  Semi-Tropic  etc.  Co.,  99  Cal.  683;  Merrill  v.  Merrill,  103 
Cal.  293  (and  see  S.  C.  95  Cal.  338),  and  Way  v.  Johnson,  5  S.  Dak.  243, 
cited  under  Cleary  v.  Folger,  84  Cal.  316;  Easton  v.  Cressey,  100  Cal. 
78,  holding  no  damage  to  vendor  shown.  Note  citations:  Allen  v.  Mohn, 
24  Am.  St.  Rep.  128,  on  measure  of  damages;  Kelso  v.  Reid,  27  Id.  717, 
on  liquidated  damages;  Berry  v.  Insurance  Co.,  28  Id.  555,  on  vendee's 
rights;  Donahue  v.  Parkman,  42  Id.  418,  on  forfeiture  of  installment 
Distinguished  in  Clock  v.  Howard  etc.  Co.,  123  Cal.  4,  19,  69  Am.  St. 
Hep.  20,  et  passim,  holding  vendee  so  entitled  only  in  case  of  mutual 
abandonment  of  the  contract. 

Liquidated  Damages. — Provision  for  is  void  unless  wiUiin  exceptions 
stated  in  Civil  Code,  sections  1670,  1671,  p.  450. 

Cited  in  Jack  v.  Sinsheimer,  125  Cal.  567,  noted  under  Patent  Bride 
Co.  V.  Moore,  75  Cal.  205. 

87  Cal.  453-460.    WILHOIT  v.  CUNNINGHAM. 

Assignment  for  Benefit  of  Creditors  divests  assignor  of  entire  estate 
and  interest  in  assigned  property,  subject  to  right  to  reconveyance  after 
creditors  are  satisfied,  p.  456. 

To  same  effect  in  Wilhoit  v.  Lyons,  98  Cal.  412,  holding  siich  transfer 
unaffected  by  improper  recordation  of  assignment. 

General  Demurrer  will  not  raise  question  of  plaintiff's  capacity  to  sue, 
p.  459. 

To  same  effect  in  Tibbets  v.  Cohn,  116  Cal.  367,  as  to  action  by  re- 
ceiver; Locke  V.  Klunker,  123  Cal.  239,  noted  under  Swamp  Ld.  Dist. 
V.  Feck,  CO  Cal.  403;  Los  Angeles  Ry.  Co.  v.  Davis,  146  Cal.  182,  in  action 
by  corporation  to  quiet  title  to  land  failure  to  aver  that  plaintiff  is  a 
corporation  is  not  available  on  demurrer. 

87  Cal.  461-464.    PETTINGER  v.  FAST. 

Sale  of  realty  may  be  made  although  owner  receives  no  money,  p. 
463. 
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To  same  effect  in  Shainwald  v.  Cadj,  92  CaL  85,  holding  such  sale 
shown  by  facts. 

87  Cal.  464-471.    McFADDEN  ▼.  SANTA  ANA  ETC.  CO. 

Contributory  Negligence  of  husband  is  imputed  to  wife  and  will  de- 
feat recovery  for  her  injuries,  p.  467. 

To  same  effect  in  Atlantic  etc.  Co.  ▼.  Gravitt,  93  Ga.  388;  44  Am.  St. 
Rep.  160,  but  holding  father's  negligence  not  imputable  to  mother,  imder 
facts  in  her  suit  for  death  of  minor  child. 

Parties. — ^Wife  cannot  sue  alone  for  personal  injuries  during  mar- 
riage, p.  467. 

To  same  effect  in  Neale  ▼.  Railway  Co.,  94  Cal.  429,  sustaining  joint 
judgment  in  such  action;  Lamb  v.  Harbaugh,  106  Cal.  692,  further  hold- 
ing nonjoinder  of  husband  not  allowed  when  wife's  separation  was 
caused  by  her  desertion;  Redfield  v.  Oakland  etc.  Co.,  110  Cal.  290,  but 
holding  rule  inapplicable  to  suit  brought  for  injuries  resulting  in  wife's 
death;  McKune  v.  Santa  Clara  etc.  Co.,  110  Cal.  487,  on  point  that  wife 
is  necessary  plaintiff  therein;  but  see  as  to  this  point  Hawkins  v.  Rail- 
road Co.,  3  Wash.  696;  28  Am.  St.  Rep.  75  (and  note  80),  holding  her 
a  proper  but  not  necessary  plaintiff;  Williams  v.  Casebeer,  126  Cal. 
82,  as  to  action  for  her  malicious  prosecution;  Henley  v.  Wilson,  137 
Cal.  277,  noted  under  Sheldon  v.  Uncle  Sam,  18  Cal.  627;  Paine  v.  San 
Bernardino  etc.  Co.,  143  Cal.  668,  in  action  for  injury  to  wife,  judgment 
on  findings  of  injury  should  be  in  favor  of  husband  and  wife. 

Cross-examination  should  be  liberally  allowed,  p.  470. 

Cited  in  Estate  of  Kasson,  127  Cal.  600,  noted  under  People  v.  Benson, 
52  C^l.  380. 

87  Cal.  471-475.    BRUMLEY  ▼.  FLINT. 

General  Objection  to  Evidence  is  insufficient  imless  absolutely  inad- 
missible for  any  purpose,  p.  474. 

To  same  effect  in  Crocker  v.  Carpenter,  98  Cal.  422,  holding  such  ob- 
jection insufficient;  Lee  v.  Murphy,  119  Cal.  367,  further  holding  such 
objection  waived  if  so  made;  Estate  of  Gregory,  133  Cal.  138,  noted 
under  Thompson  v.  Thornton,  50  Cal.  142;  Snowden  v.  Coal  Co.,  16 
Utah,  373,  but  sustaining  general  objection  under  circumstances. 

Witness. — Objection  to  Competency  is  not  included  in  objection  as  to 
manner  of  proof,  p.  473. 

To  same  effect  in  Ah  Tong  v.  Earle  etc.  Co.,  112  Cal.  681,  further 
holding  that  such  objection  cannot  llrst  be  made  on  appeal. 

87  Cal.  475-479     PEOPLE  ▼.  TYRRELL. 

Appointmekit  to  Office  will  extend  only  to  term  authorized  by  stat- 
ute, p.  478. 
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To  same  effect  in  Hale  v.  Bischoff,  53  Kan.  306,  holding  appcMntmeDt 
yalid  for  two  years  under  local  statutes,  although  made  only  for  one. 

Vacancy  in  Office  is  not  created  by  mere  expiration  of  term  of  in- 
cumbent, p.  470. 

To  same  effect  in  People  t.  Edwards,  93  CaL  157,  denying  power  of 
governor  to  appoint  fire  commissioner,  imder  facts,  and,  ruling  similarly. 
State  ▼.  Boucher,  3  N.  Dak.  399,  and  State  t.  Henderson,  4  Wyo.  551, 
construing  local  statutes;  dissenting  opinion  in  State  v.  Moores,  58  Neb. 
295,  defining  vacancy  under  local  statutes.  Note  citations:  Taylor  v. 
Sullivan,  22  Am.  St.  Rep.  733,  and  Kimberlin  v.  State,  30  Id.  213,  on 
holding  over. 

87  Cal.  480-483.    IN  RS  GOUTS;  S.  C.  100  Cal.  400. 

Probate  Accounts. — ^Pajrment  of  claims  ia  not  necessary  prerequisite 
to  their  inclusion  in  acooimt,  p.  482. 

To  same  effect  in  Pennie  v.  Roach,  94  CaL  522,  as  to  daim  for  attor- 
ney's fees;  Estate  of  Dudley,  123  CaL  267,  as  to  claim  for  attorney's 
fees. 

Settlement  of  Account  is  conclusive  when  not  appealed  from  and  no 
heir  laboring  under  disability^  p.  482. 

To  same  effect  in  Estate  of  Femandes,  119  Cal.  582,  as  to  payment  of 
daim  without  order;  Briggs  v.  Breen,  123  Cal.  661,  but  held  not  to  com- 
pel persons  not  so  interested  to  litigate  claims  <m  hearing  of  account; 
EsUte  of  Grant,  131  Cal.  ^9,  noted  under  Estate  of  Stott,  62  CaL  403. 

Probate  Sale. — ^Petition  for  held  suffident,  p.  482. 

ated  in  Estate  of  Roach,  139  CaL  21,  ruling  similarly  as  to  petiUon 
discussed. 

87  CaL  483-488.    MOORS  ▼.  LONG  BEACH  DEVSLOPMSHT  CO;  22 

Am.  St.  Rep.  365;  note,  268. 

Innkeeper  is  not  liable  to  boarder  for  loss  of  latter's  dothes  during 
aeddental  fire,  p.  486. 

See  note  to  Singer  etc  Co.  v.  ^filler,  38  Am.  St.  Rep.  669;  Fay  t. 
Pacific  etc  Co.,  27  Id.  203. 

87  CaL  489-498.    SMITH  ▼.  MOHN. 
Findings  should  be  of  ultimate,  not  probative,  facta,  p.  497. 

To  same  effect  in  Southern  Pacific  etc  Co.  v.  Whitaker,  109  CaL 
274,  holding  findings  sufficient;  and  McCarthy  ▼.  Brown,  113  Cal.  17, 
ruling  similarly,  each  in  action  of  ejectment;  In  re  Tsu  Tse  Mee,  81 
Fed.  Rep.  564,  applying  rule  to  fijidings  of  oommissioDer  on  deportation 
of  Chinese. 
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Vendor  and  Vendee. — Stipulation  making  time  of  essenoe  is  for  vend- 
or's benefit,  and  vendee's  default  in  payment  does  not  abridge  vendee's 
right  to  sue  for  purchase  price,  p.  498. 

To  same  effect  in  Newton  v.  Hull,  90  Cal.  492;  Banbury  v.  Arnold,  91 
Cal.  609;  Townsend  v.  Tufts,  95  Cal.  260;  29  Am.  St.  Rep.  109,  and 
Scott  V.  Glenn,  98  Cal.  171;  Raymond  v.  San  Gabriel  etc.  Co.,  63  Fed. 
Rep.  886;  German  Savings  Inst.  v.  Machine  Co.,  70  Fed.  Rep.  153, 
dted  under  Wilcoxson  v.  Stitt,  65  CaL  596;  North  Stockton  etc 
Co.  V.  Fischer,  138  Cal.  103,  and  Shenners  v.  Pritchard,  104  Wis. 
291,  noted  under  Wilcoxson  v.  Stitt,  65  CaL  596;  Chambers  v.  Anderson, 
51  Kan.  392,  on  point  that  vendor  may  waive  or  enforce  stipulations 
inserted  for  his  benefit.  Note  citations:  Martin  v.  Morgan,  22  Am.  St. 
Rep.  243,  on  general  subject. 

87  Cal.  499-505.    aXY  OF  SAN  LUIS  OBISPO  ▼.  PETTIT. 

Taxation.-— '^Assessment"  includes  levy,  p.  503. 

To  same  effect  in  dissenting  opinion  in  Allen  t.  McKay,  120  OaL  340, 
discussing  payment  of  taxes  as  part  of  adverse  possession;  Minneapolis 
etc  Co.  ▼.  Traill  Co.,  9  N.  Dak.  220,  noted  under  People  v.  Lardner,  30 
Gal.  243. 

Municipal  Ordinance  is  not  wholly  invalid  because  of  invalidity  of 
part,  when  this  is  separable,  p.  504. 

To  same  effect  in  San  Luis  Obispo  v.  Greenberg,  120  Cal.  306,  as  to 
void  provision  for  appointment  of  tax  collector,  in  license  ordinance. 

87  CaL  506-507.    BALL  v.  KEHL. 

Injunction  will  be  Denied  subsequent  appropriator  of  water  without 
allegation  that  wrongful  diversion  will  be  continued,  p.  506. 

Approved  in  Mendelson  v.  McCabe,  144  CaL  233,  averment  that  grantee 
of  right  of  way  refused  to  desist  and  threatened  to  continue  wrongful 
acts  is  sufiSdent  for  injimction  in  absence  of  special  demurrer.  See  note 
26  Am.  St.  Rep.  254. 

87  CaL  508-513.    HARLAN  ▼.  STUFFLEBBBM. 

Mechanic's  Lien. — Contractor  may  file  although  trivial  imperfections 
exist,  when  compensation  may  be  made  therefor,  p.  511. 

Cited  in  American  etc  Co.  v.  Packer,  130  Cal.  463,  discussing  right  to 
rescind  in  such  case;  Valley  Lumber  Co.  v.  Struck,  146  CaL  273,  where 
third  payment  was  to  be  made  when  building  completed  and  accepted 
by  the  architect,  fact  of  payment  after  completion  but  before  accept- 
ance does  not  render  payment  invalid  as  to  lien  holders  who  had  not 
given  notice  of  daima. 
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Mechanic's  Lien — Completion. — Question  of  substantial  performaaoe  if 
one  of  fact  for  trial  court,  p.  612. 

To  same  effect  in  Willamette  etc.  Co.  y.  Kremer,  94  Cal.  208,  as  to 
whether  certain  omission  was  a  *'triiling  imperfection";  and  on  same 
point  see  Willamette  etc.  Co.  v.  College  Co.,  94  Cal.  238;  and  Joost  y. 
Sulliyan,  111  CaL  292,  holding  certain  matters  to  be  such  imperfections; 
Bianchi  y.  Hughes,  124  Cal.  27,  but  holding  defect  a  substantial  one 
under  facts  stated.  Note  citations:  Crouch  y.  Gutmann,  30  Am.  St. 
Rep.  616,  on  general  subject. 

Mechanics'  Liens. — Owner's  interest  is  liable  for  work  ordered  by  lessee 
unless  notice  giyen  under  section  1192,  Code  of  Ciyil  Procedure,  p.  513. 

To  same  effect  in  Eyans  y.  Judson,  120  Cal.  284,  and  Hurlbert  y. 
Works,  47  Minn.  86,  cited  under  West  Coast  etc  Co.  y.  Newkirk,  80 
Cal.  275;  Edwards  etc.  Co.  y.  Mosher,  88  Wis.  678,  construing  local 
statute;  Title  etc.  Co.  y.  Wrenn,  36  Or.  68,  76  Am.  St.  Rep.  467,  noted 
under  Lumber  Co.  y.  Newkirk,  80  CaL  276. 

87  Cal  614-620.    LATHAM  ▼.  CITT  OF  LOS  ANGELES. 

Pueblo  Grant  is  presumed  to  haye  been  made  with  due  authority, 
p.  618. 

To  same  effect  in  Galyin  y.  Palmer,  113  CaL  63,  applying  rule  to  deed 
from  city  under  Blade  Point  act. 

87  Cal.  523-625.    UNDERWOOD  ▼.  UNDERWOOD. 

Order  Vacating  Judgment  will  be  reyersed  only  for  abuse  of  discre- 
tion, p.  626. 

To  same  effect  in  McGowan  y.  Kreling,  117  Oal.  36,  as  to  yacation 
of  default  judgment;  dissenting  opinion  in  Horton  y.  New  Pass  Co.,  21 
Nev.  191,  main  opinion  reyersing  order  refusing  to  open  default;  Hajnes 
y.  Schwartz,  6  Wash.  434,  as  to  granting  of  default  after  answer  filed, 
but  too  late. 

87  CaL  626-629.    HARRIS  ▼.  SAN  DIEGO  FLUME  CO. 

Agent. — Ostensible  Authority  cannot  be  asserted  when  party  did  not 
know  of  fa«ts  now  relied  upon  as  showing  such  authority,  p.  628. 

To  same  effect  in  Rodgers  y.  Peckham,  120  Cal.  243,  holding  eyidence 
insuificient  to  show  such  authority;  Croslinger  y.  Bank,  124  Cal.  227,  228, 
holding  principal  not  bound  under  facts  stated;  Southern  Pac.  Co.  y. 
Pomona,  144  Cal.  360,  upholding  dedication  of  land  for  street  by  lessee 
railroad  company.  Note  citations:  St.  Louis  etc  Co.  y.  Bennett,  22 
Am.  St.  Rep.  190,  on  general  subject. 

Judicial  Notice  does  not  extend  to  necessity  for  employment  of  cer* 
tain  class  of  agent,  p.  629. 

See  note  to  Harris  y.  Cameron,  29  Am.  St.  Rep.  897. 
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87  Cal.  530532.    JUSTICE  ▼.  OTT. 

Guardian  of  Incompetent  cannot  be  sued  upon  latter's  authority,  p. 
531. 

To  same  effect  in  O'Shea  v.  Wilkinson,  95  Cal.  456,  and  Dixon  ▼. 
Cardozo,  106  Cal.  507,  cited  under  Emeric  v.  Alvarado,  64  Cal.  593; 
concurring  opinion  in  Estate  of  Callaghan,  119  Cal.  577,  on  point  that 
appeal  from  order  of  distribution  cannot  be  taken  in  name  of  guardian 
of  minor  heirs  in  own  name. 

87  Cal.  543.    CLARKE  ▼.  REIS. 

Police  Insurance  Fund. — Statutes  on  construed,  p.  643. 

ated  in  Clarke  v.  Board,  123  Cal.  26,  127  Cal.  552,  noted  under  Pennie 
y.  Beis,  80  GaL  266. 

87  CaL  545-552.    SOSSNBESG  ▼.  DXTHFES. 

Contributory  Negligence  of  Infant. — ^Instruction  examined  and  ap- 
proved, p.  549. 

Cited  in  dissenting  opinion  in  Krenzer  t.  Railroad  Co.,  161  Ind.  600, 
68  Am.  St.  Rep.  260,  on  point  that  question  is  one  of  fact  for  jury. 
See  note  49  Am.  St.  Rep.  411. 

87  GaL  662-657.    NORDHOLT  ▼.  NORDHOLT.    22  Am.  St.  Rep.  268. 

ConstiuctiTe  Trust  arises  under  parol  promise  by  grantee  to  grantor 
in  confidential  relation  to  transfer  to  another,  when  made  without  in- 
tent to  perform,  p.  666. 

To  same  effect  in  Hayne  v.  Hermann,  97  Cal.  263,  as  to  deed  from 
husband  to  wife  upon  parol  trust  to  deed  part  to  daughter  on  his  death; 
Ransdell  t.  Moore,  153  Ind.  419,  noted  imder  Brison  v.  Brison,  75  Cal. 
525;  Becker  v.  Schwerdtle,  141  Cal.  391,  upholding  complaint  for  relief 
for  fraud  where  mother  in  expectation  of  death  deeded  land  to  son  in 
confidence  that  in  case  of  recovery  he  would  pay  monthly  stipend  for 
her  support.  Note  citations:  Larmon  v.  Knight,  33  Am.  St.  Rep.  233, 
on  general  subject. 

87  CaL  661-665.    SAN  DIEGO  FLUME  CO.  v.  CHASE. 
Water. — Contract  for  supply  of  construed,  p.  564. 

Cited  in  Fresno  etc.  Co.  v.  Park,  129  Cal.  441,  on  point  that  such  con- 
tracts are  valid;  and  see  San  Diego  etc.  Co.  v.  National  City,  174  U- 
S.  758,  where  case  is  cited  but  not  discussed;  San  Diego  Flume  Co.  v. 
Souther,  90  Fed.  168. 

87  CaL  666-568.    CAMPODONICO  ▼.  OREGON  IMPROVEMENT  CO. 

Mortgage  Lien  on  Growing  Crops  is  not  lost  by  mortgagee  permitting 
Bortgagw  to  ftore  crop  in  warehouse,  p.  568. 


87  Cal.  669-596  Notes  on  California  Reports.  4064 

Approved  in  Summerville  t.  Stockton  etc  Co.,  142  Cal.  544,  lemoTal 
of  mortgaged  wheat  from  land  on  which  it  was  grown  for  its  better 
security  does  not  impair  lien. 

87  Cal.  669-576.    HaSNNAN  ▼.  BANK  OF  CALIFORNIA. 
Statute  as  to  time  of  filing  decision  is  directory,  p.  571. 

Cited  in  Lynch  t.  CorigUo,  17  Utah,  108,  noted  under  Vermule  t. 
Shaw,  4  Cal.  214. 

Credibility  of  Witness. — ETidenoe  is  not  necessarily  oonelusiTe  al- 
though uncontradicted,  p.  574. 

To  same  effect  in  Mattock  t.  Goughnour,  11  M<Mit.  273,  when  evidence 
improbable. 

Evidence. — ^Books  of  bank  are  admissible,  when  original,  to  show  its 
transactions  with  customers,  p.  676. 

To  same  effect  in  Pauly  v.  Pauly,  107  CaL  24;  48  Am.  St  Rep.  107, 
admitting  like  evidence. 

87  Cal.  676-581.    FRICK  t.  MORFORD. 

Street  Assessment. — ^Errors  in  estimating  cost  is  cured  unless  appetl 
taken  to  supervisors,  p.  670. 

To  same  effect  in  Ferine  v.  Forbush,  97  Cal.  312,  as  to  like  error, 
citing  main  case,  also  (p.  313),  on  point  that  appeal  need  not  be  taken 
when  contract  void;  Dowling  v.  Conniff,  103  Cal.  77,  as  to  like  error, 
holding  assessment  not  void;  Girvin  v.  Simon,  116  CaL  611,  as  to  wrong- 
ful acceptance  of  work  before  completion. 

Street  Assessments. — ^Appeal  need  not  be  taken  by  owner  when  as- 
sessment illegal,  p.  580. 

To  same  effect  in  Chase  v.  Treasurer,  122  Cal.  645,  when  void  for 
improper  publication  of  notice  of  intention;  De  Haven  t.  Berendes,  135 
Cal.  182,  noted  under  Hewes  v.  Reis,  40  CaL  263. 

87  CaL  581-588.    BROCK  ▼.  PEARSON. 

Amendment  of  Complaint  does  not  destroy  effect  of  Hs  pendens  filed 
with  original,  p.  688. 

See  note  to  Norris  v.  He,  43  Am.  St.  Rep.  246,  on  general  subject; 
and  see  note  to  Stout  v.  Philippi  etc  Co.,  56  Id.  860,  dting  main  case 
as  to  effect  of  Us  pendens. 
87  Cal.  589-596.    RUSS  LUMBER  ETC.  CO.  T.  GARRETTSON. 

Mechanic's  Lien.— Notice  held  to  show  sufficiently  that  lien  wm 
claimed,  p.  596. 

Cited  in  Bringham  v.  Knox,  127  Cal.  44,  45,  as  to  similar  daim,  aad 
citing  main  case  also  on  point  that  allegation  of  agreed  priee  k  saffl- 
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cient  as  to  value  in  absence  of  special  demurrer;  Castagnetto  v.  Copper- 
town  Min.  etc.  Co.,  146  Cal.  333,  upholding  notice  of  lien  stating  labor 
was  done  "on  that  certain  mining  daim.'f 

Mechanic's  Lien.— Notice  held  sufficiently  to  state  owner's  name,  p. 
505. 

To  same  effect  in  Curtis  v.  Sestanovich,  26  Greg.  116,  sustaining  no- 
tice under  local  statute. 

Mechanic's  Liens. — ^Judgment  against  contractor  is  not  necessary  to 
support  lien  against  owner,  p.  596. 

To  same  effect  in  Green  ▼.  Clifford,  94  Cal.  52,  on  point  that  con- 
tractor is  not  necessary  defendant  in  action  by  materialman;  and  on 
flame  point  in  Yancy  ▼.  Morton,  94  Cal.  560. 
87  Cal.  597-602.    FIKCH  ▼.  RIVERSIDE  ETC.  RT.  CO. 

0fflce8.-»Miuiicipal  Franchise  is  invalid  when  subscriber  to  stock  was 
member  of  board  of  trustees  granting  franchises,  p.  601. 

To  same  effect  in  Capital  etc.  Co.  v.  Yoimg,  109  CaL  143,  but  hold- 
ing city  liable  for  reasonable  value  of  gas  furnished  it,  although  mayor 
was  president  and  stockholder  in  gas  company. 

Street  Railways. — ^Ejectment  will  lie  for  improper  and  unauthorized 
use  of  street  by,  p.  602. 

To  same  effect  in  Railroad  Co.  v.  Cape  May,  68  N.  J.  Law,  669,  on 
point  that  ordinance  granting  use  of  street  must  be  strictly  followed. 
Distinguished  in  Montgomery  v.  Railway  Co.,  104  Cal.  189,  196,  197; 
43  Am.  St.  Rep.  92,  98,  99,  where  road  constructed  under  municipal 
license;  dissenting  opinion  in  Peck  v.  Railway  Co.,  170  N.  Y.  312,  on 
point  that  such  road  is  not  such  an  additiomtl  servitude  as  will  give 
owner  of  property  right  to  compensation  therefor.  Note  citati<ms: 
Western  etc  Co.  v.  Railroad  Co.,  25  Am.  St.  Rep.  478,  on  general  sub- 
ject. 

87  Cal.  603-610.    YARHSLL  t.  CITY  OF  LOS  ANOKLSS. 

Municipal  Corporation. — ^Legislature  cannot  delegate  power  to  Inter- 
fere with  affairs  of,  p.  607. 

To  same  effect  in  Woodward  v.  Fruitville  etc  District,  99  CaL  661, 
but  sustaining  act  providing  for  formation  of  sanitary  districts,  as  not 
necesearily  sudh  an  interference. 

Municipal  Charter  is  void  as  to  conflict  with  general  laws  on  deposits 
of  public  moneys,  p.  608. 

Cited  in  Banaz  v.  Smith,  133  CaL  104,  noted  under  Thomason  T.  Ash- 
worth,  73  Cal.  73. 

Municipal  Contract  making  depositary  of  bank  allowing  highest  rata 
of  interest  is  void  as  being  a  felony,  p.  608. 

Notes  Cal.  Rep.— 255. 
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To  same  effect  in  Los  Angeled  v.  Bank,  100  Cal.  19,  23,  on  same  facts 
as  in  main  case  and  denying  right  of  city  to  interest  on  withdrawal  of 
deposit;  Los  Angeles  y.  Teed,  112  Cal.  329,  330,  applying  principle  to 
ordinance  making  county  bonds  payable  at  particular  bank  in  New 
York;  People  v.  Wilson,  117  Cal.  243,  244,  holding  state  officer  liable 
for  wrongful  deposit  of  state  moneys  in  bank,  which  afterward  failed; 
San  Diego  v.  Bank,  62  Fed.  Rep.  62,  allowing  recovery  from  bank  re- 
ceiver of  full  amount  of  deposit,  as  having  been  illegally  deposited; 
and  see  Independent  District  v.  Beard,  83  Fed.  Rep.  12,  where  case 
cited  from  argument  of  counsel. 

County. — Moneys  of  coming  into  hands  of  its  officers  must  be  depos- 
ited with  county  treasurer,  p.  608. 

To  same  effect  in  People  ▼.  Hamilton,  103  Cal.  493,  holding  county 
clerk  not  obliged  to  pay  such  moneys  in  his  hands  to  his  successor. 

87  Cal.  610>613.    HOYT  ▼.  SAN  FRANCISCO  ETC.  CO. 

Appeal  will  be  Dismissed  when  transcript  not  filed  until  after  motion 
to  dismiss  made,  although  on  same  day,  p.  611. 

To  same  effect  in  Chapman  v.  Bank,  88  Cal.  420,  but  holding  suffi- 
cient excuse  shown  for  failure  to  file  in  time;  Tompkins  v.  Montgomery, 
116  Cal.  122,  but  denying  motion  when  notice  not  shown  to  have  been 
actually  filed  first.  Distinguished  in  ScoviUe  v.  Anderson,  131  Cal.  595, 
596,  holding  that  fractions  of  day  are  to  be  disregarded  in  considering 
whether  attachment  was  levied  within  one  month  of  commencement  of 
insolvency  proceedings;  note  to  State  v.  Michel,  78  Am.  St.  Rep.  383. 

87  Cal.  613-615.    HASS  ▼.  WHITTIER  ETC.  CO.    S.  C.  97  Cal.  412-421. 

Insolvency — ^Fraudulent  Conveyance. — Section  55  of  Insolvent  Act  ap- 
plies only  to  transfers  intended  to  give  a  preference,  p.  615. 

To  same  effect  in  Salisbury  v.  Burr,  114  Cal.  456,  457,  holding  section 
not  applicable  to  transfers  not  made  to  creditor,  but  amenable  to  sec- 
tion 3440,  Civil  Code. 

87  Cal.  616-618.    SOUTHERN  CAL.  NAT.  BANK  ▼.  WYATT. 

One  Signing  Joint  Note  as  accommodation  maker  with  word  "surety** 
appended  to  signature  is  liable  as  maker,  pp.  617,  618. 

Approved  in  Randall  v.  Simmons,  40  Or.  558,  where  complaint  alleged 
joint  and  several  execution,  for  value,  of  note,  which  was  not  directly 
denied,  but  answer  alleged  that  plaintiff  knowing  defendants  were  sure- 
ties relieved  them  by  unauthorized  extension  to  principal,  admission  of 
execution  for  value  not  inconsistent  with  defense  of  suretyship. 

87  Cal.  619-629.    AVERY  ▼.  CLARK.    22  Am.  St.  Rep.  272. 

Vendor's  Lien  after  transfer  does  not  arise  from  express  contract  and 
ifl  not  assignable,  p.  623. 
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To  same  effect  in  Woolley  v.  Wiekerd,  97  Oal.  71,  but  holding  lien  not 
extinguished  by  transfer  of  all  interest  in  judgment  to  be  recovered 
in  suit  to  foreclose  lien;  Claiborne  v.  Castle,  98  Cal.  33,  34,  further 
holding  parol  evidence  admissible  to  show  waiver  of  lien;  Longmaid  v. 
Coulter,  123  Cal.  212,  noted  under  Fitzell  v.  I^aky,  72  Cal.  477;  Mc- 
Keown  v.  Collins,  38  Fla.  288,  290,  citing  main  case  also  as  to  loss  of 
lien  by  taking  of  security.  Note  citations:  Courtemanche  v.  Railway 
Co.,  64  Am.  St.  Rep.  278,  on  general  subject. 

Vendor's  Lien  is  Waived  by  taking  of  distinct  independent  security, 
p.  624. 

Cited  in  Selna  v.  Selna,  125  Cal.  362,  363,  73  Am.  St.  Rep.  50,  51, 
noted  under  Fitzell  v.  Leaky,  72  Cal.  484;  dissenting  opinion  in  Feather- 
stone  V.  Emerson,  14  Utah,  14,  where  note  and  mortgage  were  taken; 
Robbins  v.  Masteller,  147  Ind.  125,  holding  lien  waived;  dissenting  opin- 
ion in  Featherstone  v.  Emerson,  14  Utah,  27,  discussing  subrogation  to 
mortgages  taken  as  such  security.  Note  citations:  Maroney  v.  Boyle, 
38  Am.  St.  Rep.  825,  on  general  subject. 

Vendor's  Lien  before  transfer  arises  from  contract,  is  assignable,  and 
enforceable  by  assignee,  p.  625. 

To  same  effect  in  Gessner  v.  Palmateer,  89  Cal.  93,  further  holding 
such  security  to  pass  with  assignment  of  purchase  money  notes  and  to 
defeat  attachment  thereon;  Kent  v.  Williams,  114  Cal.  541,  holding 
such  lien  not  waived  by  taking  of  collateral  security. 

Mechanic's  Lien  is  prior  to  mortgage  executed  after  commencement 
of  work,  p.  627. 

Cited  in  McClain  v.  Hutton,  131  Cal.  144,  noted  under  Da  vies  etc 
Go.  ▼.  Gottschalk,  81  Cal.  642.    See  note  51  Am.  St.  Rep.  932. 

Mechanic's  Lien  is  given  because  laborers  and  materialmen  have 
given  value  to  property,  p.  628. 

Approved  in  Humboldt  Lumber  Mill  Co.  v.  Crisp,  146  Cal.  688,  claim 
for  lien  does  not  attach  where  buliding  while  uncompleted  was  destroyed 
by  fire. 

Mechanic's  Liens. — ^Property  is  Liable  unless  notice  given  under  sec- 
tion 1192,  Code  of  Civil  Procedure,  p.  628. 

To  same  effect  in  Jurgeuson  v.  Diller,  114  Cal.  493;  55  Am.  St.  Rep. 
85,  but  holding  notice  unnecessary  in  case  of  "drifting  in  tunnel."  Cited 
also  in  Little  Rock  etc.  Co.  v.  Spencer,  65  Ark.  191,  as  to  policy  of  law, 
defining  "contractor"  under  local  statute. 

87  Cal.  631-637.    WINN  v.  SHAW. 

County  Funds. — ^Taxpayer  may  enjoin  withdrawal  for  payment  of 
invalid  demand,  p.  636. 

To  same  effect  in  Barry  v.  Goad,  89  Cal.  222,  as  to  injunction  of  board 
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of  education  from  drawing  drafts  for  payment  of  improperly  autboriaed 
services;  Irwin  v.  Eaton,  125  Cal.  626,  but  denying  injunction  against 
disposition  of  moneys  collected  as  taxes  to  pay  void  bonds;  McBride 
y.  Newlin,  129  Cal.  37,  and  Johnston  v.  Sacramento  County,  137  Cal. 
210,  noted  imder  Linden  ▼.  Case,  46  Cal.  172. 

87  Cal.  638-642.    EX  PARTE  CLAfiK. 

Adoption — ^Jvrisdictioii. — All  parties  interested  must  appear  before 
superior  court  of  county  where  adopting  person  resides,  p.  640. 

To  same  effect  in  In  re  T^llianw,  102  Cal.  77,  78;  41  Am.  St.  Rep. 
166,  167,  but  holding  that  such  fact  may  be 'shown  by  extrinsic  parol 
evidence. 

Adoption. — ^Proceedings  are  purely  statutory  and  to  be  strictly  con- 
strued, p.  641. 

Cited  in  Sarazin  v.  Union  R.  R.  Co.,  153  Mo.  485,  holding  proceedings 
void  under  local  statute.  Distinguished  and  explained  in  In  re  Johnson, 
08  Cal.  630-551,  holding  adoption  shown  by  facts;  and  see  Webb  v. 
Jackson,  6  Colo.  App.  214,  and  In  re  Renton's  Eatate,  10  Wash.  542. 
Cited  under  Estate  of  Stevens,  83  Cal.  322.  Note  citations:  Van  Matre 
V.  Sankey,  30  Am.  St.  Rep.  215,  216,  218,  on  general  subject. 

Parents  of  Minor  are  not  estopped  from  reclaiming  its  cufftody  by 
leaving  it  in  another's  charge,  p.  642. 

To  same  effect  in  Markwell  v.  Pereles,  95  Wis.  422,  holding  father's 
right  not  waived.  Note  citations:  Green  v.  Campbell,  20  Am.  St.  Bap. 
849,  on  general  subject. 

87  Cal.  643-651.    CORKER  ▼.  CORKER. 

Will  is  Revoked  by  marriage  unless  marriage  oontraot  intended  by 
court  is  executed,  p.  647. 

To  same  effect  in  Baacke  v.  Baacke,  60  Neb.  21,  but  holding  no  lero- 
cation  shown.  Note  citations:  Graham  t.  Bnrdhf  28  Am.  St.  Bep.  S69, 
on  general  subject. 
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88  CaL  1-5.    IH  RS  MOORS. 

Specuil  Administrator  has  only  such  powers  as  are  defined  by  statute 
or  included  in  order  of  appointment,  p.  3. 

To  same  effect  in  In  re  Welch,  106  Oal.  430,  but  sustaining  right  of 
appeal  from  order  directing  payment  of  arrears  of  family  allowance. 

Special  Administrator  may  make  necessary  and  reasonable  expendi- 
tures in  estate's  interest  without  previous  permission  of  probate  court, 
p.  4. 

To  same  effect  in  In  re  Olos,  110  OaL  502,  as  to  executrix,  and  allow- 
ing expenditures  made  for  repairs;  Rochat  y.  Gee,  137  Cal.  500,  applying 
rule  to  payment  of  debts  by  receiver,  with  consent  of  interested  parties. 
Hayne  v.  Gould,  54  Fed.  Rep.  069,  applying  rule  to  expenditures  by 
tenant  in  common. 

88  GaL  6-13.    LIND  ▼.  GLOSS. 
Instructions. — ^Jury  must  follow,  whether  correct  or  not,  p.  11. 

To  same  effect  in  Murray  v.  Heinze,  17  Mont.  364,  setting  aside  ver- 
dict in  disregard  thereof. 

Appeals. — ^Findings  will  not  be  affirmed  on  conflict  of  evidence  where 
based  on  evidence  inherently  improbable,  p.  11. 

To  same  effect  in  Stockton  etc.  Go.  v.  Insurance  Go.,  121  GaL  178, 
but  holding  general  rule  as  to  conflict  applicable  under  facta. 

88  GaL  13-15.    SHAIN  ▼.  BIEERSNEOTTBR. 

Record  on  AppeaL — Gertificate  of  judge  that  certain  affidavits  were 
used  on  hearing  is  insufficient,  when  not  stating  these  to  have  been  all, 
p.  15. 

To  same  effect  in  Melde  v.  Reynolds,  120  GaL  237,  as  to  similar  cer- 
tificate, and  holding  certificate  by  clerk  as  to  certain  other  affidavits 
inefficacious;  Pereira  v.  Gity  Sav.  Bank,  128  Cal.  47,  noied  under  Somers 
V.  Somers,  81  GaL  614;  San  Diego  etc.  Bank  v,  Goodsell,  137  Gal.  423, 
noted  under  Herrlich  v.  McDonald,  80  GaL  472;  Skinner  v.  Horn,  144 
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Cal.  280,  in  absence  of  bill  of  exceptions,  unless  record  shows  contrary, 
it  is  conclusively  presumed,  in  support  of  order  granting  new  trial,  thai 
affidavits  were  used  and  that  they  were  sufficient. 

88  Cal.  16-20.    HARRON  v.  CITY  OF  LONDON  ETC.  CO. 

Insurance. — Special  Agent  with  power  to  receive  applications  and  pre- 
miums may  make  parol  contract  of  insurance  under  instructions  from 
general  agent,  p.  18. 

Distinguished  in  O'Brien  v.  Insurance  Co.,  108  GaL  231,  denying  spe- 
cial agent's  authority  under  facts. 

88  Cal.  20-26.    GIANT  POWDER  CO.  ▼.  SAN  DIEGO  ETC.  CO.    &  a 

97  Cal.  263. 

88  Cal.  26-29.    LUCO  ▼.  DE  TORO. 

Appeal. — ^Affinnance  will  be  granted  on  equal  division  of  judges  where 
no  change  of  opinions  or  of  court  seems  improbable,  p.  27. 

To  same  effect  in  Frankel  v.  Diedesheimer,  93  Cal.  74,  affirming  judg- 
ment after  two  rearguments,  and  Santa  Rosa  etc.  Rd.  v.  Railway  Co., 
112  Cal.  437,  under  similar  circumstances. 

88  Cal.  30-35.    WISE  v.  WILLIAMS. 

Notice  to  Creditors  is  invalid  unless  legal  period  of  publication  is  fixed 
in  order,  p.  33. 

Overruled  as  dictum  in  Hensley  v.  Superior  Court,  111  Cal.  543,  hold- 
ing such  direction  unnecessary  unless  special  reasons  require  publica- 
tion for  more  than  minimum  statutory  period. 

Appellate  Court  cannot  direct  final  judgment  on  evidence,  p.  35. 

Cited  in  Houston  etc.  Co.  v.  Strycharski,  92  Tex.  9,  as  to  entry  of 
judgment  against  receiver  in  action  against  his  railroad  company. 

88  Cal.  36-44.    BOOTH  v.  PENDOLA. 

Joint  Mechanic's  Lien  may  be  filed  against  two  buildings  erected  at 
same  time  and  under  same  contract,  p.  40. 

See  note  to  Wilcox  v.  Woodruff,  29  Am.  St.  Rep.  231,  and  Pacific  etc 
Co.  V.  Bear  Valley  etc.  Co.,  65  Id.  166,  on  general  subject. 

Mechanics'  Liens. — ^Unrecorded  Contract  is  admissible  as  prima  facie 
evidence  of  value  of  work  done,  p.  41. 

To  same  effect  in  Joost  v.  Sullivan,  111  Cal.  296,  but  holding  such 
evidence  rebuttable;  Bringham  v.  Knox,  127  Cal.  44,  noted  under  Jewell 
V.  McKay,  82  Cal.  144. 

Witnesses. — Mechanic's  Lien  claimant  may  testify  in  action  against 
defendant's  executors,  p.  43. 
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To  same  effect  in  Joost  v.  Sullivan,  111  Cal.  297,  also  cited  above; 
Poulson  v.  Stanley,  122  Oal.  658,  as  to  widow's  action  to  quiet  title  as 
against  estate. 

Approved  in  Bollinger  v.  Wright,  143  Cal.  296,  in  action  by  husband 
against  wife's  administrator  to  quiet  title  to  land  jointly  conveyed  to 
him  and  wife,  as  being  community  property,  husband  may  testify  as 
to  facts  showing  consideration  paid. 

S8  Cal.  45-49.    COOPER  v.  COOPER. 

Divorce. — Corroboration  of  plaintiff  need  be  only  upon  such  points  as 
are  sufficient  to  support  action,  p.  48. 

To  same  effect  in  Venzke  v.  Venzke,  94  Oal.  226,  holding  corrobora- 
tion sufficient;  and  Andrews  v.  Andrews,  120  Cal.  187,  ruling  similarly; 
Clopton  V.  Clopton,  UN.  Dak.  219,  in  action  for  divorce  on  ground  of 
cruelty  when  plaintiff  testified  she  took  medical  treatment  for  relief 
from  ailments  caused  by  cruelty,  testimony  of  physician  consulted  as 
to  treatment  is  sufficient  corroboration.  Note  citations:  Toole  y.  Toole, 
34  Am.  St.  Rep.  482,  on  general  subject. 

88  Cal.  50-68.    SAN  DIEGO  ETC.  CO.  v.  NBALB. 

Eminent  Domain. — ^Value  for  any  special  purpose  may  be  taken  into 
account,  but  only  as  element  tending  to  show  market  value,  p.  56. 

To  same  effect  in  Santa  Ana  v.  Harlin,  99  Cal.  543,  545,  ruling  upon 
admissibility  of  certain  evidence;  Eachus  v.  Railway  Co.,  103  Cal.  620, 
42  Am.  St.  Rep.  154,  applying  rule  to  establishment  of  grade  on  street 
for  railroad  purposes;  Kishlar  v.  S.  P.  R.  R.  Co.,  134  Cal.  639,  sustain- 
ing instruction  on  subject.  Note  citations:  Gainesville  etc.  Co.  v. 
Hall,  22  Am.  St.  Rep.  50,  51,  on  general  subject;  Gallagher  v.  Kem- 
merer,  27  Id.  677,  on  experts  on  value. 

Eminent  Domain. — Costs  are  within  discretion  of  court,  p.  67. 

Cited  in  Alameda  Co.  v.  Crocker,  125  Cal.  106,  but  holding  question 
of  disallowance  not  properly  raised  by  record  on  appeal. 

Value. — ^Burden  of  proof  is  on  owner,  p.  55. 

Cited  in  Alameda  Co.  v.  Cohen,  133  Oal.  7,  noted  under  Monterey 
Go.  T.  Gushing,  83  Cal.  510. 

88  CaL  68-78.    ALHAMBRA  ETC.  CO.  ▼.  MATBERRY.    S.  0.  126  CaL 
444,  446. 

Riparian  Rights  may  be  dissevered  from  land  ownership  by  agree- 
ment, p.  74. 

To  same  effect  in  Gould  v.  Stafford,  91  CaL  155,  holding  snch  rights 
not  to  pass  by  grant  of  land  when  previously  specially  graorted  to  an* 
other. 
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88  Gal.  79-83.    POIIOBR  y.  GRAVEL. 

Breach  of  Contract  is  shown  where  one  yoluntarily  puts  it  out  of  his 
power  to  perform,  p.  83. 

To  same  effect  in  Carter  y.  Rhodes,  135  CaL  48,  and  Barnum  y.  Green, 
13  Colo.  App.  260,  noted  under  Wolf  y.  Marsh,  54  Cal.  228;  dissenting 
opinion,  S.  F.  Bridge  Co.  v.  Dumbarton  etc.  Co.,  119  Cal.  283,  main  opin- 
ion holding  such  breach  no  bar  to  quantum  meruit  where  other  party 
has  preyiously  broken  contract;  Bagley  y.  Cohen,  121  Cal.  606,  as  to 
guaranty  of  note  payable  out  of  profits,  when  business  afterward  sold. 

Default. — Order  refusing  to  yacate  will  be  afiSrmed  when  affidavits 
are  conflicting,  p.  83. 

Cited  in  Sheehan  y.  Osbom,  138  CaL  515,  applying  rule  to  order  refus- 
ing to  yaoate  judgment  of  dismissal. 

88  Cal.  84-85.    EX  PARTE  BAKER. 

Information  may  be  set  aside  where  not  issued  after  legal  oommit- 
ment,  p.  8i. 

To  same  effect  in  People  y.  Naphtaly,  105  Cal.  644,  holding  oonunit- 
ment  illegal  when  defendant  is  denied  continuance  for  purpose  of  em- 
ploying counsel,  although  himself  an  attorney. 

''Legal  Commitment"  refers  to  examination  of  case  and  holding  de 
fendant  to  answer,  p.  85. 

To  same  effect  in  People  y.  Sehom,  116  CaL  507,  on  point  that  ques- 
tion whether  defendant  was  properly  held  by  sheriff  was  material  onlj 
during  such  holding;  People  y.  Beach,  122  Cal.  38,  reyersing  order  set- 
ting aside  information  on  such  objections. 

88  Cal.  86-92.    NAGLE  ▼.  CALIFORNIA  ETC.  CO. 

Contributory  Negligence  is  question  of  law  when  facts  undisputed, 
p.  91. 

To  same  effect  in  Studer  ▼.  S.  P.  Co.,  121  CaL  404,  66  Am.  St.  Rep 
42,  holding  nonsuit  properly  granted. 

Railroad. — Contributory  Negligence  is  shown  on  part  of  passenger  by 
his  stepping  from  car  under  mistaken  belief  that  stopping  place  reached, 
p.  91. 

To  same  effect  in  Blevins  y.  Railroad  Co.,  3  Okl.  522,  holding  com- 
pany not  liable  under  facts  stated.  Distinguished  in  Hooks  y.  Railway 
Co.,  73  Miss.  155,  holding  company  liable  when  it  had  inyited  passenger 
to  alight.  Note  citations:  Texas  etc  Co.  y.  ^filler,  23  Am.  St.  Rep. 
315,  on  duty  of  railways. 

88  Cal.  92-99.    HILL  ▼.  WILSON. 

Fraud. — ^Vendee  may  rescind  contract  for  misrepresentatioiit  «•  te 
existence  of  water  supply,  p.  96. 

See  note  to  Sutton  y.  Morgan,  38  Am.  St.  Rep.  846. 
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88  Cal.  99-103.    Ilf  RS  AH  YOU.    22  Am.  St.  Rep.  280. 

Municipal  Ordinance  is  void  where  penalty  imposed  is  unreasonable, 
p.  101. 

To  same  effect  in  Ex  parte  Solomon,  91  Oal.  441,  where  minimum 
penalty  for  possession  of  lottery  tickets  fixed  at  two  himdred  and  fifty 
dollars;  distinguished  in  Kansas  City  v.  Hallett,  59  Mo.  App.  166,  sus- 
taining lottery  ordinance  and  holding  it  not  in  conflict  with  state  stat- 
ute. Note  citations:  Ex  parte  Bell,  40  Am.  St.  Rep.  781,  on  general 
subject.  Distinguished  in  Denniger  v.  Recorder's,  145  Oal.  637,  uphold- 
ing ordinance  of  city  of  fifth  class  regulating  gas  rates  and  declaring  it 
a  misdemeanor  to  charge  more  than  maximum  rate. 

88  CaL  103-106.    COLE  v.  SEGRAVES. 

Judicial  Notice  extends  to  county  seats  of  counties  In  state,  p.  105. 

To  same  effect  in  Rogers  y.  Oady,  104  Cal.  291,  43  Am.  St.  Rep.  103, 
Mullan  v.  State,  114  Cal.  582,  and  People  y.  Oakland  etc.  Co.,  118  Oal. 
246,  cited  under  Faekler  y.  Wright,  86  Oal.  210;  In  re  Ohope,  112  Oal. 
633,  that  certain  cities  are  incorporated  cities  of  California. 

88  CaL  108-109.    PERRI  ▼.  BEAUMONT. 

Notice  of  Appeal — Seryice. — ^Appellant  will  be  allowed  to  file  amended 
affidavit  when  that  in  record  is  defective,  p.  109. 

To  same  effect  in  Heinlen  y.  Heilbron,  94  Oal.  641,  holding  insuffi- 
ciency of  appellant's  affidavit  cured  by  that  of  respondent  on  motion 
to  dismiss;  Knowlton  v.  Mackenzie,  110  Oal.  190,  denying  dismissal 
under  facts  stated;  Hellman  v.  Shoulters,  114  Cal.  158,  on  point  that 
jurisdiction  is  obtained  by  fact  and  not  proof  of  service,  applying  rule 
to  notice  of  intention  on  passage  of  municipal  ordinance;  Hibemia  etc. 
Society  v.  Matthai,  116  Oal.  426,  sustaining  order  substituting  copies 
of  original  summons  and  proof  of  seryice  after  entry  of  default  judg- 
ment. 

88  CaL  110-111.    THOMPSON  y.  THOMPSON. 

Motion  for  New  Trial  for  newly  discovered  evidence  should  be  denied 
in  case  of  conflict  between  affidavits  of  respective  parties  thereon,  p.  111. 

Cited  in  People  v.  Sing  Tow,  145  Oal.  6,  upholding  receipt  of  counter- 
affidavits  on  motion  for  new  trial  for  newly  discovered  evidence;  First 
Nat.  Bank  v.  Gibbons,  7  Ind.  App.  634,  and  Hammond  etc.  Co.  v. 
Spyzchalski,  17  Id.  18,  on  point  that  counter  affidavits  are  allowable 
on  such  application. 

88  CaL  114-121.    PEOPLE  ▼.  WHEATLET. 

Previous  Conyiction—Axraignmentw— Procedure  stated  as  to  method 
of  arraignment,  p.  117. 
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Cited  in  People  v.  McGregar,  88  Cal.  141,  on  point  that  defendant 
may  be  asked  thereat  whether  he  had  suffered  prior  convictions  ch&rged. 

Preyious  Conviction — Confession. — When  such  charge  confessed,  part 
of  indictment  on  such  subject  must  not  be  read,  p.  117. 

To  same  effect  in  People  v.  Thomas,  110  Cal.  44,  holding  evidence 
of  declarations  of  defendant  as  to  such  conviction  erroneous,  where 
convictions  confessed  at  arraignment;  People  v.  Arnold,  116  Cal.  687, 
but  permitting  proof  of  such  conviction  on  cross-examination  of  defend- 
ant testifying  on  own  behalf. 

Where  Record  Does  not  ^how  Information  not  read  to  Jury,  presump- 
tion is  that  it  was  read,  p.  120. 

Approved  in  State  y.  Preston,  4  Idaho,  223,  where  oral  instruction 
given  to  jury,  it  must  affirmatively  appear  from  reoord  that  defendant 
did  not  consent  to  giving  of  oral  instruction. 

88  Cal.  121-132.    DONAHUE  y.  MEISTBR.    22  Am.  St.  Rep.  283. 

Jury  Tricil  may  be  demanded  in  action  to  quiet  title  where  plaintiff 
it  in  possession,  and  defense  states  cause  of  action  in  ejectment,  p.  124. 

To  same  effect  in  Newman  v.  Duane,  89  Cal.  598,  where  plaintiff 
out  of  possession;  Hughes  v.  Dunlap,  91  Cal.  389,  applying  rule  to 
action  of  trespass,  although  joined  with  injunction  as  to  future  injuries; 
Taylor  v.  Ford,  92  Cal.  420,  applying  rule  to  action  to  determine  claim 
on  note  under  section  1050,  Code  of  Civil  Procedure,  where  answer  and 
cross  complaint  Bubs-tantially  amounted  to  complaint  on  the  note;  Land- 
regan  v.  Peppin,  94  Cal.  467,  on  point  that  complaint  need  not  allege 
plaintiff  out  of  possession  in  order  to  secure  writ  of  possession  on  decree 
in  his  favor;  Crocker  v.  Carpenter,  98  Cal.  419,  420,  but  denying  jury 
trial  on  such  action  when  defense  is  equitable  and  specific  performance 
of  executory  contract  sought  thereby;  Gillespie  v.  Gouly,  120  Cal.  516, 
where  brought  by  plaintiff  out  of  possession  against  defendant  in  pos- 
session and  claiming  title;  Mesenburg  v.  Dunn,  125  Cal.  223,  but  hold- 
ing such  trial  not  demandable  under  pleadings  in  action  to  annul  con- 
tracts for  fraud;  Johnson  y.  Mina  Rica  etc.  Co.,  128  Cal.  522,  holding 
parties  in  action  to  quiet  title  estopped  by  stipulation  for  jury  trial 
and  .general  verdict ;  Angus  v.  Craven,  132  Cal.  696,  but  holding  defend- 
ant not  entitled  in  action  to  quiet  title,  where  not  showing  possession 
or  ouster  therefrom,  and  cf.  with  last  case,  Churchill  v.  Louie,  135  CaL 
612;  Reiner  v.  Schroeder,  146  Cal.  420,  where  plaintiff  has  been  ousted 
from  possession  and  question  of  ownership  is  in  issue,  parties  are 
entitled  to  jury  trial  upon  that  issue  and  general  verdict  is  oonclusive 
and  no  findings  are  required;  Love  v.  Bryson,  57  Ark.  593,  holding  jury 
trial  waived  if  not  demanded;  In  re  Foley,  76  Fed.  Rep.  397,  as  to  peti- 
tion by  illegitimate  child  to  share  in  father's  estate.  Note  citations- 
State  y.  Doherty,  58  Am.  St.  Rep.  46,  on  general  subject.    Diatinguiahed 
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in  Montana  Ore  etc.  Co.  v.  Boston  etc.  Min.  Co.,  27  Mont.  540,  and 
Montana  Ore  etc.  Co.  v.  Boston  etc.  Min.  Co.,  27  Mont,  310,  both  hold- 
ing in  action  under  Code  of  Civil  Procedure,  section  1310,  to  try  ad- 
verse claim  to  mining  property,  defendant  not  entitled  to  jury. 

General  Citations.— Park  y.  Wilkinson,  21  Utah,  286;  Davis  v.  Settle, 
43  W.  Va.  33. 

88  Cal.  136-140.    PEOPLE  v.  FOWLER. 

Abduction  of  Minor  for  Prostitution. — Gist  of  offense  is  taking  away 
child  against  will  of  person  in  lawful  charge  of  her;  and  ignorance  of 
age  is  no  defense,  p.  138. 

To  same  effect  in  People  v.  Dolan,  96  Cal.  318,  321,  on  each  point, 
sustaining  complaint  and  conviction;  People  v.  Ratz,  115  Cal.  135,  ap- 
plying principle  as  to  ignorance  of  age  to  case  of  intercourse  with  minor. 

Information  is  sufficient  when  following  language  of  statute,  p.  138. 

To  same  effect  in  People  v.  Ward,  110  Cal.  373,  but  holding  rule 
inapplicable  in  case  of  indictment  for  bribery  under  section  165,  Penal 
Code;  Bolln  ▼.  State,  51  Neb.  589,  sustaining  information  for  embezzle- 
ment. 

88  Cal.  140-145.    PEOPLE  v.  McGREGAR. 

Where  Contrary  does  not  Appear  in  Record  it  la  presumed  oral  charge 
was  taken  down  by  shorthand  reporter,  p.  142. 

Approved  in  Sta/te  v.  Preston,  4  Idaho,  223,  following  rule. 

Venue  in  Criminal  Case  held  sufficiently  shown  by  evidence  aa  to 
commission  of  crime,  p.  143. 

Cited  in  People  v.  Loui  Tung,  90  Cal.  378,  holding  venue  sufficiently 
aimilarly  proved;  and  People  v.  Ellsworth,  92  Cal.  595,  ruling  similarly; 
but  see  People  v.  Griffith,  122  Cal.  215,  ruling  aliter. 

88  Cal.  146-151.    HAGMAN  y.  WILLIAMS. 

Bill  of  Exceptions  need  not  specify  errors  of  law  relied  upon,  p.  151. 

To  same  effect  in  Snell  ▼.  Payne,  116  Cal.  220,  aa  to  granting  of  non- 
suit. 

Mechanic's  Lien« — Notice  of  claim  need  only  substantially  comply  with 
statute,  p.  151. 

To  same  effect  in  Castagnetto  v.  Coppertown  Min.  etc.  Co.,  146  Cal. 
333,  upholding  notice  of  lien  stating  that  labor  was  performed  "on 
that  certain  copper  mine,"  is  sufficient;  Smith  v.  Mining  Co.,  12  Mont. 
528,  as  to  sufficiency  of  statement  of  account.  Note  citations:  Wilcox  v. 
Woodruff,  29  Am.  St.  Rep.  231,  on  general  subject. 
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88  Gal.  152-169.    NOONS  y.  TRANSATLANTIC  ETC.  CO. 

Insurance. — ^Proof  of  Loss  need  not  be  certified  by  nearest  notary 
when  he  refuses  to  act,  p.  157. 

See  note  to  Kelly  ▼.  Sun  Fire  Offioe,  23  Am.  St.  Rep.  261,  on  genend 
subject. 

88  OaL  159-168.    HAWTHORNS  y.  SISGSL.    22  Am.  St.  Rep.  291. 

Damages  for  Tort  may  include  lose  of  profits  from  established  busi- 
ness, p.  167. 

To  same  effect  in  Bryson  y.  MoCone,  121  Oai.  159,  admitting  eTideooe 
thereof  in  action  for  breach  of  warranty;  Barnes  y.  Berendes,  139  OsL 
36,  noted  under  Lambert  y.  Haskell,  80  Cal.  619.  Note  citations: 
Hutchinson  eta  Go.  y.  Pinch,  30  Am.  St.  Rep.  471,  on  general  subject 

88  CaL  176-178.    PBOPLS  y.  BARTON. 

AppeaL — ^Snor  must  be  affirmatlYcly  shown,  p.  178. 

To  same  effect  in  People  y.  Ebanks,  117  GaL  665,  as  to  regularity 
of  cross-examination  of  defendant. 

I 

88  Cal.  179-183.    SWASST  y.  ADAIR. 

I     

;    WaiYsr  of  Jury  Trial  can  be  had  only  in  manner  prescribed  by  section 
631,  Code  of  CiYil  Procedure,  p.  183. 

To  same  effect  in  Piatt  y.  HaYens,  119  Gal.  248,  holding  waiYer  not 
shown  by  facts  stated;  dissenting  opinion  in  Naphtaly  y.  RoYegno,  130 
CaL  642,  noted  under  Biggs  y.  Lloyd,  70  GaL  447. 

88  CaL  184-202.    WOODROOF  Y.  HOWSS. 

Fraud. — Pleading  must  state  facts  constituting  it,  in  ordinary  and 
concise  language,  p.  188. 

See  notes  to  Andrews  y.  King  Co.,  22  Am.  St.  Rep.  142,  on  general 
subject. 

Trial  of  Equitable  Defenses. — Procedure  as  to  jury  trial  of  legal  and 

equitable  defenses  discussed,  p.  187. 

Affirmed  in  Horwege  v.  Sage,  137  Cal.  541,  but  holding  error  as  to 
order  of  trial  waiYed  when  not  appearing  from  bill  of  exceptions. 

Stockholder  may  sue  on  behalf  of  corporation  on  its  refusal  to  sue 
on  demand,  where  acts  of  directors  are  fraudulent,  p.  195. 

See  notes  to  Wallace  y.  Bank,  24  Am.  St.  Rep.  644,  and  Chicago  etc. 
Co.  Y.  Yerkes,  33  Id.  325,  on  general  subject;  and  see  Buck  y.  Ross,  57 
Id.  75,  on  frauds  by  directors. 
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88  CaL  203-206.    SWASBT  ▼.  ADAIS. 

Appeal. — Snpenedeaa  may  be  granted  in  proper  ease  in  aid  of  the 
etay,  p.  205. 

Cited  in  Owen  y.  Pomona  ete.  Co.,  124  CaL  333,  noted  under  Hill  v. 
Finnigan,  64  Cal.  493. 

88  Cal.  207-216.    WILSON  ▼.  MORIARTY. 

Miatake.^Findings  on  will  not  be  disturbed  when  eridenee  eonflict- 
ing,  p.  211. 

To  same  effect  in  SuUivan  v.  Moorhead,  99  CaL  161,  sustaining  find- 
ings and  judgment  of  information.  Note  citations:  Williams  t.  Ham- 
ilton, 65  Am.  St.  Rep.  495,  500,  520,  on  rescission. 

Miscellaneous^ — ^Meyer  y.  Haas,  126  Cal.  564. 

88  CaL  217-221.    ORIMSHAW  ▼.  BELCHER.    22  Am.  St.  Rep.  298. 

Parol  License  is  not  reyocable  when  licensee  has  proceeded  there- 
under, p.  209. 

ated  in  Los  Angeles  v.  Water  Co.,  124  Cal.  379  (S.  C,  177  U.  S. 
584),  and  Wallace  y.  Dodd,  136  CaL  211,  noted  under  Flickinger  y. 
Shaw,  87  Cal.  126.  See  note  to  Crosdale  y.  Lanigan,  26  Am.  St.  Rep. 
555;  and  Los  Angeles  etc  Co.  y.  Los  Angeles,  88  Fed.  Rep.  745,  cited 
under  Flickinger  y.  Shaw,  87  Cal.  126. 

88  CaL  221-230.    OSTSOA  ▼.  CORDERO. 
Findings  outside  of  issues  will  not  support  Judgment,  p.  225. 

To  same  effect  in  Rudel  y.  Los  Angeles,  118  CaL  287,  holding  finding 
to  be  of  such  character,  and  applying  rule  as  to  estoppel  under  next 
syllabus;  Sprigg  y.  Barber,  122  Cal.  579,  but  holding  that  question 
cannot  be  first  raised  on  appeal;  Machado  y.  Kinney,  135  CaL  355,  noted 
under  Hall  y.  Amott,  80  Cal.  348;  Franklin  y.  Franklin,  140  CaL  609,  . 
applying  rule  in  action  for  diyorce  on  ground  of  cruelty. 

Findings  beyond  Issues. — ^Estoppel  to  raise  objectioii  cannot  be  pred- 
icated on  introduction  of  eyidenoe  outside  of  issues,  unless  other  party 
was  misled  thereby,  p.  227. 

To  same  effect  in  Wixon  y.  Deyine,  91  CaL  482,  holding  respondent 
not  estopped  under  facts  from  showing  admission  of  such  eyidenoe  or 
that  failure  to  find  on  unpkaded  issues  was  not  error;  but  see  con- 
curring opinion  in  Churchill  y.  Baumann,  95  Cal.  547,  distinguishing 
main  case  under  facts  stated;  Barbour  y.  Flick,  126  Cal.  632,  holding 
party  so  estopped;  Beardsley  y.  Clem,  137  Cal.  332,  but  holding  party 
estopped  to  object  to  defect  in  pleading,  by  failure  to  object  to  eyidenoe. 
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88  Cal.  230-232.    TOWNSEND  ▼.  BRIG6S. 

Order  Granting  New  Trial  for  insufficiency  of  evidence  will  not  be 
reversed  if  justifiable  on  any  of  grounds  made,  p.  232. 

To  same  effect  in  Domico  v.  Casassa,  101  CaL  414,  on  point  that  such 
order  is  reversible  only  for  abuse  of  discretion;  Doolin  v.  Omnibus  etc 
Co.,  125  Cal.  145,  where  granted  because  damages  were  ezoessive.  Dis- 
tinguished in  People  v.  Nunley,  142  Cal.  110,  upholding  refusal  of  argu- 
mentative instructions. 

88  Cal.  233-241.    PEOPLE  ▼.  TRAVERS. 

Instruction  is  erroneous  when  upon  weight  of  evidence,  p.  237. 

To  same  eflFect  in  People  v.  Van  Ewan,  111  Cal.  152,  as  to  credibility 
of  appellant  as  witness;  People  v.  Sternberg,  127  Cal.  512,  noted  under 
People  V.  Vance,  21  Cal.  400. 

Insanity  must  be  proved  by  defendant  by  preponderance  of  evidence, 
p.  239. 

To  same  effect  in  People  ▼.  Bawden,  90  Cal.  199,  sustaining  instruc- 
tion given;  and  People  v.  McNulty,  93  Cal.  443,  ruling  similarly;  People 
V.  Bemmerly,  98  Cal.  304,  holding  rule  no  longer  open  question  in  this 
state;  People  v.  Ward,  105  Cal.  343,  holding  theory  of  reasonable  doubt 
inapplicable  on  subject;  People  v.  Findley,  132  Cal.  307,  sustaining  in- 
struction; note  to  Knights  v.  State,  76  Am.  St.  Rep.  91.  Note  citations: 
State  ▼.  Levelle,  27  Am.  St.  Rep.  810,  on  insanity. 

General  Citation. — State  v.  Mason,  24  Mont.  344. 

88  Cal.  241-245.    WOODY  ▼.  BENNETT. 

Exchange. — ^Insufficiency  of  Demand  held  waived  under  facts,  p.  243. 

Cited  in  Kofoed  v.  Grordon,  122  Cal.  322,  discussing  waiver  of  insuffi- 
ciency of  tender. 

88  Cal.  245-252.     PREBLE  v.  ABRAHAMS.    22  Am.  St.  Rep.  301. 

S^^pecific  Performance. — ^Description  of  property  in  contract  is  suffi- 
cient when  subject  matter  can  be  identified  by  extrinsic  evidence,  p.  250. 

To  same  effect  in  Towle  v.  Carmelo  etc.  Co.,  99  Cal.  398,  399,  holding 
description  sufficient  and  admitting  such  parol  evidence;  Higgins  v. 
Manson,  126  Cal.  469,  77  Am.  St.  Rep.  194,  as  to  mortgage  referring 
to  patent;  Brewer  v.  Horst  etc.  Co.,  127  Cal.  647,  noted  under  Callahan 
V.  Stanley,  57  Cal.  476.  Note  citations:  Bacon  v.  Leslie,  34  Am.  St. 
Rep.  141,  on  descriptions  in  deeds. 

General  Citation.— Trout  etc.  Club  v.  Mather,  68  Vt.  347. 

88  Cal.  202.    IN  RE  VANCE. 
Contempt.— Appeal  does  not  lie  from  judgment  in,  p.  262. 
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To  same  effect  in  Ex  parte  Clancy,  90  Cal.  556,  and  People  y.  Kuhl- 
man,  118  Cal.  141,  cited  under  Tyler  v.  Connolly,  65  Cal.  30. 

88  CaL  274-277.    WREN  y.  MAN6AN. 

Swamp  Land. — ^Application  to  purchase  cannot  be  filed  till  land  seg- 
xegated  to  state,  p.  277. 

Approyed  in  People  y.  Sleeper,  143  Cal.  72,  following  rule;  Buchanan 
T.  Nagle,  88  CaL  592,  and  Dewar  y.  Ruiz,  89  CaL  387,  cited  under  Ger- 
field  V.  Wilson,  74  CaL  175. 

88  CaL  283-289.    DEAN  y.  PARKER. 

Estoppel. — ^Essentials  stated,  p.  288. 

Cited  in  Heydenfeldt  v.  Jacobs,  107  CaL  378,  holding  no  estoppel 
shown,  under  facts;  Bollinger  y.  Wright,  143  CaL  297,  filing  by  husband 
of  petition  for  letters  of  administration  on  wife's  estate  in  which  he 
stated  wife  had  interest  in  property  in  oontroyersy  does  not  estop  him 
from  claiming  entire  property  as  community  in  suit  to  quiet  title  against 
administrator. 

Deliyery  of  Deed. — Grantor's  Intention  in  leaying  deed  with  third 
person  cannot  be  shown  by  eyidenoe  of  such  person  as  to  his  action  in 
case  grantor  demanded  deed  back,  p.  288. 

To  same  effect  in  Corker  y.  Corker,  95  Cal.  309,  rejecting  similar 
eyidence.  Cited  also  in  Dayis  y.  Ellis,  39  W.  Va.  230,  on  point  that 
delivery  is  question  of  intent  and  holding  delivery  not  shown.  Note 
citations:    Hayes  y.  Boylan,  33  Am.  St.  Rep.  330,  on  general  subject. 

Delivery  of  Deed. — ^Evidence  is  admissible  of  grantor's  declarations  at 
or  after  delivery  of  deed  to  third  person,  to  show  his  intention  to  make 
delivery,  p.  289. 

To  same  effect  in  Bury  v.  Young,  98  CaL  452;  35  Am.  St.  Rep.  191, 
but  ruling  aliter  as  to  acts  and  declarations  in  own  interest,  and  to 
defeat  deed,  after  such  delivery;  and  see  on  same  point  Ord  y.  Ord, 
99  CaL  525,  526,  distinguishing  main  case. 

88  CaL  290-293.    FOREMAN  v.  BOYLE. 

Joinder  of  Plaintiff  is  erroneous  as  to  action  for  damages  for  diver- 
sion of  water  by  third  person,  when  plaintiffs  are  owners  of  distinct 
properties,  p.  293. 

To  same  effect  in  Hulsman  v.  Todd,  96  Cal.  233,  but  sustaining  joinder 
of  defendants  in  such  action  when  claiming  under  common  rule  and 
actual  diversion  made  by  one  for  benefit  of  all;  and  see  Union  etc.  Co. 
y.  Dangberg,  81  Fed.  Rep.  87,  also  sustaining  like  joinder;  Geurkink 
y.  Petaluma,  112  CaL  310,  applying  rule  to  joinder  of  several  abutting 
owners  in  action  for  damages  against  city  for  diverting  water  course; 
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Beach  y.  Spokane  etc.  Co.,  25  Mont.  383,  but  permitting  joinder  when 
plaintiffs  have  common  interest  in  water  of  stream  that  is  being  di- 
verted; Senior  v.  Anderson,  138  Cal.  723,  noted  under  Tenant  v.  Pfister, 
51  Cal.  511;  Ronnow  y.  Delmue,  23  Nev.  33,  sustaining  joinder  of  sneh 
plaintiffs  in  action  for  injunction  against  diversion  of  water  of  ditch 
owned  jointly.  Note  citations:  Saint  v.  Guerrerio,  31  Am,  St.  Bep. 
327,  on  joinder. 

88  CaL  294-299.    PEERS  y.  McLAUGHLIN.    22  Am.  St.  Bep.  306. 
Mortgage  defectively  executed  will  be  sustained  in  equity,  p.  297. 

Cited  in  Nev.  etc.  Syn.  v.  Natl.  etc.  Co.,  96  Fed.  151,  noted  under 
Daggett  v.  Rankin,  31  Cal.  322. 

EstoppeL — ^Recognition  of  part  of  tranaaotion  operates  as  estoppel 
•s  to  rest,  p.  299. 

Cited  in  In  re  Standard  etc  Co.,  112  Fed.  127,  holding  trustee  bound 
by  chattel  mortgage  recognized  in  bill  of  sale,  under  which  he  claims. 

A  Person  cannot  Accept  the  Benefits  and  reject  the  burdens  of  a 
transaction,  p.  299. 

Approved  in  In  re  Standard  Laundry  Co.,  116  Fed.  478,  where  bank- 
rupt purchaser  of  mortgaged  premises  is  denied  from  questioning  valid- 
ity of  mortgage,  his  trustee  is  also. 

88  CaL  302-316.    IN  RE  BAUQUIES. 

Executor's  Appointment  cannot  be  denied  as  for  ^ant  of  integrity" 
because  of  his  personal  claim  to  certain  alleged  estate  property,  p.  307. 

To  same  effect  in  In  re  Carmody,  88  Oal.  620,  as  to  like  objection; 
In  re  Muersing,  103  Cal.  587,  applying  rule  to  pubHe  administrator 
having  claim  against  estate;  Estate  of  Newman,  124  CaL  693,  as  to 
wife's  infidelity;  Estate  of  Rathgeb,  125  CaL  307,  but  holding  rule 
inapplicable  to  proceedings  to  remove  executor  for  failure  to  account 
for  estate  property;  Kidd  v.  Bates,  120  Ala.  87,  74  Am.  St.  Rep.  22, 
as  to  hostility  of  executor  to  beneficiaries;  Estate  of  Gordon,  142  CsL 
132,  where  petitioner  for  letters  of  administrator  alleges  age,  residence 
and  his  heirship,  he  need  not  negative  existence  of  disqualifying  con- 
ditions; Estate  of  Brundage,  141  CaL  540,  resident  son  of  decedent 
having  adverse  claim  to  property  of  estate  is  not  thereby  disqualified 
to  administer  estate;  In  re  Nickals,  21  Nev.  464,  on  point  that  court 
has  no  discretion  as  to  order  of  appointment  when  prescribed  by  statute. 

Probate  Appeal  lies  from  order  on  motion  for  new  trial,  whenever 
such  motion  is  allowable,  p.  315. 

To  same  effect  in  In  re  Walkerly,  94  Cal.  353,  but  ruling  alitor  as 
to  order  refusing  to  vacate  order  denying  extra  compensation  to  ex- 
ecutor;  In  re  Spencer,  96  Cal.  449,  allowing  appeal  from  new  trial 
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order  in  will  contest;  In  re  Smith,  08  Cal.  639,  denying  appeal  from 
order  after  judgment  denying  probate,  permitting  amendment  of  new 
trial  statement;  Estate  of  Winslow,  128  Cal.  312,  313,  but  ruling  aliter 
as  to  order  refusing  to  revoke  probate;  Estate  of  Murphy,  128  Cal. 
340,  and  Estate  of  Tuohy,  23  Mont.  307,  noted  under  Estate  of  Cal- 
ahan,  60  Cal.  232;  In  re  Davis'  Estate,  27  Mont.  243,  244,  parties  oppos- 
ing granting  of  decree  for  distribution  of  estate  of  deoedent  in  pro- 
ceedings under  section  2835  may  move  for  new  trial  where  decree  directs 
distribution. 

New  Trial  is  grantable  on  opposition  to  appointment  of  executor,  p. 
315. 

To  same  effect  in  Leach  v.  Pierce,  93  Cal.  619,  but  ruling  aliter  as  to 
proceedings  for  family  allowance;  Leach  v.  Pierce,  93  Cal.  626,  allowing 
right  in  proceedings  for  sale  of  realty;  In  re  Heldt,  98  Cal.  554,  also 
ruling  aliter  as  to  ex  parte  cross  applications  for  letters  of  administra- 
tion, where  no  issues  joined;  In  re  Ryer,  110  Cal.  561,  as  to  petition  by 
heir  for  partial  distribution,  and  further  holding  as  to  service  of  notice 
of  appeal  therefrom;  Estate  of  Franklin,  133  Cal.  586,  587,  but  denying 
right  to  new  trial  of  proceeding  to  settle  account. 

88  CaL  319-328.    HYDE  ▼.  MAN6AN. 

Ejectment. — General  Denial  of  plaintiff's  title  permits  proof  that  deed 
under  which  he  claims  is  only  mortgage,  p.  325. 

To  same  effect  in  Wixon  v.  Devine,  91  Cal.  481,  applying  rule' to  proof 
of  prior  appropriation  under  such  denial  in  action  for  diversion;  East- 
man V.  Gurrey,  15  Utah,  421,  permitting  attack  on  plaiiktiff's  tax  deed 
thereunder.  Note  citations:  Kirkpatrick  v.  Clark,  22  Am.  St.  Rep.  538, 
on  equitable  defenses. 

Mortgage  cannot  be  assigned  independently  from  the  debt,  p.  326. 

Cited  in  Meyer  v.  Weber,  133  Cal.  684,  noted  under  Nagle  v.  Macy, 
9  Cal.  426;  dissenting  opinion  in  Hooper  v.  Young,  140  Cal.  281,  major- 
ity holding  ejectment  cannot  be  maintained  on  quitclaim  deed  from 
mortgagor  who  had  conveyed  land  by  deed  intended  as  mortgage  where 
mortgagee  had  possession  and  had  conferred  rights  on  defendant  in 
possession. 

Assignee  of  Equitable  Interest  in  Land  is  not  protected  by  rule  as 
to  bona  fide  purchasers,  p.  327. 

Approved  in  California  Cured  Fruit  Assn.  v.  Stelling,  141  Cal.  719, 
transfer  of  crop  by  defendant  to  his  father  a  codefendant,  does  not 
entitle  him  to  protection  as  bona  fide  purchaser  in  absence  of  proof  of 
payment  of  purchase  money  thereof  in  good  faith  by  father. 

Subsequent  Assignee  of  Mortgage  Security  is  deemed  to  have  notice 
of  character  of  original  assignment,  p.  327. 
Notes  Cal.  Rep.--256. 
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Approved  in  Scott  v.  Lewis,  40  Or.  41,  purchase  money  mortgage? 
who  voluntarily  releases  mortgage  taking  reconveyance  of  premises, 
having  means  of  knowing  of  mortgagor's  execution  of  bond  for  titk 
therefor,  takes  subject  to  equity  thus  created. 

88  Gal.  328-332.    WRIGHT  T.  COHN. 

Involuntary  Insolvency. — ^Petition  may  be  verified  in  form  prescribed 
for  civil  pleadings,  p.  332. 

To  same  effect  in  In  re  Close,  106  CaL  579,  as  to  verification  on  in- 
formation and  belief,  as  in  main  case. 

88  Cal.  333.    IN  RE  WISRBITSZKT. 

Appeal  will  be  Dismissed  for  failure  to  obtain  proper  certificate  to 
transcripts  upon  leave  granted,  p.  333. 

To  same  effect  in  Warren  v.  Hopkins,  110  CaL  609,  but  d^iying  mo- 
tion where  such  certificate  was  furnished. 

88  Cal.  334-360.    BOARD  OF  DIRECTORS  T.  TREGEA. 

Irrigation  Bonds. — ^Judicial  Confirmation  under  Stats.  1889,  p.  212,  was 
intended  for  security  of  investors  and  to  facilitate  sale  on  advantageous 
terms,  pp.  338,  348. 

To  same  effect  in  In  re  Madera  etc.  District,  92  Cal.  336;  27  Am.  St 
Rep.  134,  holding  it  necessary  for  applicant  thereunder  to  prove  every 
requisite  statutory  step;  Cullen  v.  Water  Co.,  113  Cal.  516,  on  point 
that  proceedings  thereunder  are  valid  and  operate  in  rem;  People  ▼. 
Irrigation  Dist.,  128  Cal.  480,  noted  under  Crall  v.  Irrigation  Dist.,  87 
Cal.  140;  Ferris  Irr.  Dist.  v.  Thompson,  116  Fed.  835,  where  answer  in 
action  on  California  irrigation  district  bonds  was  not  verified,  and  bonds 
bearing  district  seal  were  pleaded  in  haec  verba  and  introduced  in 
evidence,  plaintiff  not  required  to  prove  their  issuance  or  their  confirma- 
tion by  court. 

Irrigation  District  may  include  city  or  town,  p.  360. 

To  same  effect  in  In  re  Madera  etc.  District,  92  Cal.  343;  27  Am.  St 
Rep.  141,  as  to  inclusion  of  town;  Directors  v.  Abila,  106  Cal.  360,  but 
doubting  whether  owners  of  small  residence  lots  therein  were  qual- 
ified signers  of  petition  for  organization  of  district;  Cullen  v.  Water 
Co.,  113  Cal.  521,  as  to  inclusion  of  unpatented  public  land. 

Irrigation  Districts.— Wright  Act  (Stats.  1887,  p.  29),  is  constitu- 
tional, p.  352. 

To  same  effect  in  In  re  Central  etc  Dist.,  117  Cal.  389,  ruling  sim 
ilarly  as  to  confirmation  act  (Stats.  1889,  p.  212),  citing  main  casf 
again  at  p.  396,  discussing  sufficiency  of  notice  of  meeting  for  presenta- 
tion of  petition;  Herring  v.  Irrigation  Dist.,  95  Fed.  715,  723,  noted 
under  Irrigation  District  v.  Williams,  76  Cal.  360,  People  v.  Brown  Val- 
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ley  Irr.  Dist.,  110  Fed.  638,  constitutionality  of  California  Wright  Act 
is  no  longer  a  federal  question;  Board  v.  Collins,  46  Neb.  418,  sustain- 
ing similar  local  statute.  Denied  in  Bradley  y.  Fallbrook  etc.  Dist.,  68 
Fed.  Rep.  956,  declining  to  foUow  state  decisions;  but  see  S.  C.  reversed 
in  164  U.  S.  164,  169,  173;  and  see  Miller  v.  Ferris  etc.  Dist.,  85  Fed. 
Bep.  701,  on  point  that  decree  thereunder  is  not  attackable  collaterally. 

Inclusion  or  exclusion  of  lands  from  irrigation  districts  is  within  dis- 
cretion of  supervisors,  p.  353. 

To  same  effect  in  Cullen  v.  Water  Co.,  113  Cal.  617,  sustaining  forma> 
tion  in  absence  of  abuse  of  discretion  or  fraud.  Approved  in  Erickson 
▼.  Cass  Co.,  11  N.  Dak.  607,  where  drainage  commissioners  had  juris- 
diction to  act,  assessment  of  benefits  will  not  be  reviewed. 

Irrigation  Bonds. — ^Authority  to  issue  is  wholly  independent  of  source 
of  water  supply  or  plans  for  obtaining  it,  p.  367. 

Explained  in  Cullen  v.  Water  Co.,  113  CaL  609,  denying  right  to  make 
estimate  before  plan  or  plans  provided  for. 

88  Cal.  360-371.  C0N6RAVS  T.  SOUTHERN  PACIFIC  ETC.  CO. 

Master  ia  not  Liable  to  servant  for  injuries  eauaed  by  fellow  servant, 
p.  367. 

To  same  effect  in  Trewatha  ▼.  Buchanan  etc  Co.,  96  Cal.  499,  as  to 
mine  laborer  and  engineer;  Daves  v.  8.  P.  Co.,  98  Cal.  22;  36  Am.  St. 
Hep.  136,  as  to  section  laborer  and  section  foreman;  Bums  v.  Sennett, 
99  Cal.  367,  as  to  negligence  of  fellow  servant  in  adjusting  appliances 
when  properly  furnished;  Stevens  v.  Railroad  Co.,  100  Cal.  667,  as  to 
oiler  and  engineer  on  steamboat;  Noyes  v.  Wood,  102  Cal.  392,  as  to 
painter  and  foreman  in  charge,  although  latter  given  power  to  employ 
and  discharge;  McNamara  v.  Macdonough,  102  Cal.  582,  but  holding 
aliter  as  to  carpenter  building  scaffold,  and  hod  carrier  working  thereon; 
Livingston  v.  Kodiak  etc.  Co.,  103  Cal.  264,  as  to  steward's  assistant 
and  mate  on  vessel;  Donovan  v.  Ferris,  128  Cal.  52,  53,  56,  79  Am.  St. 
Rep.  27,  28,  30,  as  to  foreman  of  quarry  and  workman  therein.  Note 
citations:  Ross  v.  Walker,  23  Am.  St.  Rep.  166,  and  Kehoe  y.  Allen, 
31  Id.  610,  on  general  subject. 

88  Cftl.  372-373.    NEVADA  SCHOOL  DISTRICT  y.  SHOECRAFT. 

Special  Laws.— Constitutional  provision  applies  to  future  and  not  to 
past  legislation,  p.  373. 

To  same  effect  in  Smith  v.  McDermott,  93  Cal.  426,  holding  constitu- 
tion not  to  repeal  such  acts  passed  before  its  taking  effect. 

88  Cal.  374-384.    SMITH  v.  WESTERFIELD. 

Probate  Courts. — ^Administration  Proceedings  inoluding  distribution 
and  determination  of  heirs,  are  purely  statutory,  p.  378. 
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To  same  effect  in  Haddock  v.  Russell,  109  Cal.  422,  holding  statutes 
to  be  first  consulted  in  determining  law  before  resort  to  common  law 
rules;  Estate  of  Sheid,  122  Cal.  531,  dismissing  petition  when  not  filed 
according  to  statute. 

Probate  Court  as  such  has  only  statutory  powers  and  such  incidental 
powers  as  are  necessary  thereto,  p.  378. 

To  same  effect  in  Buckley  v.  Superior  Court,  102  Cal.  8;  41  Am.  St. 
Rep.  137  (and  note,  143),  denying  jurisdiction  to  determine  disputes 
between  heirs  and  strangers  as  to  title  to  property;  Murray  y.  Surety 
Co.,  70  Fed.  346,  applying  rule  to  power  of  court  to  appoint  receiver; 
Marshall  y.  MarshaU,  11  Colo.  App.  510,  denying  its  right  to  enforce 
trust  against  estate;  In  re  Breslin,  136  CaL  22,  noted  under  Theller 
y.  Such,  57  Cal.  459.  Distinguished  in  Estate  of  Vanoe,  141  Cal.  627, 
arguendo. 

Jarisdiction  of  Probate  Court. — ^Acts  are  nugatory  when  in  excess  of 
jurisdiction  and  have  no  binding  effect,  p.  379. 

To  same  effect  in  Neary  y.  Godfrey,  102  Cal.  342,  as  to  decree  estab- 
lishing probate  homestoad  for  longer  period  than  allowed  by  statute; 
Long  y.  Superior  Court,  102  Cal.  452,  applying  rule  to  proceedings  of 
Superior  Court  under  Bank  Acts;  Estate  of  Strong,  119  Cal.  667,  as  to 
order  removing  administrator  for  cause  not  specified  in  statute. 

Distribution. — ^Heirship  Proceedings  under  section  1664,  Code  of  Ciyfl 
Procedure,  are  "special  proceedings,"  p.  379. 

To  same  effect  in  In  re  Burton,  93  Cal.  463,  464  (cited  in  In  re  Blythe, 
110  Cal.  228),  sustaining  jurisdiction  of  Superior  Coiirt  in  such  proceed- 
ings; Estate  of  Joseph,  118  Cal.  663,  ruling  similarly  as  to  contest  to 
revoke  probate,  and  holding  it  not  an  action  within  section  1036  of  same 
code.  Distinguished  in  Estate  of  Sutro,  143  Cal.  492,  fact  that  com- 
plaint in  proceedings  to  determine  heirship  was  filed  more  than  twenty 
days  after  decree  establishing  proof  of  service  of  notice  does  not  de- 
prive court  of  jurisdiction. 

Appeal  will  not  be  Dismissed  for  lack  of  jurisdiction  of  trial  court 
when  it  has  assumed  jurisdiction  and  rendered  judgment,  p.  380. 

To  same  effect  in  Bamhart  v.  Fulkerth,  92  Cal.  155,  as  to  objection 
that  papers  on  motion  for  new  trial  were  filed  too  late. 

Dismissal  of  Appeal  is  an  affirmance  of  the  judgment,  p.  381. 

Approved  in  Sullivan  v.  Sage,  145  Cal.  771,  where  appeal  from  void 
order  appointing  receiver  in  suit  to  dissolve  corporation  is  dismissed, 
no  validity  is  imparted  to  order  thereby. 

Deposition  will  be  excluded  when  name  of  witness  was  not  that 
stated  in  commission,  p.  381. 

To  same  effect  in  Ashe  v.  Beasley,  6  N.  Dak.  198,  on  point  that  notice 
to  take  depositions  should  state  witnesses'  names.     Distinguished   in 
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Wise  V.  Collins,  121  Cal.  161,  holding  it  presumed  on  appeal  that  right 
witness  testified. 

Admission  of  Incompetent  Eyidence  is  presumed  to  have  caused  in- 
jury and  is  reversible  error,  p.  383. 

To  same  effect  in  Salinas  City  Bank  v.  De  Witt,  97  Cal.  80,  as  to 
declarations  of  one  person  that  another  was  his  partner;  Lissak  ▼. 
Crocker  etc  Co.,  119  Cal.  444,  as  to  declarations  of  servant,  not  peurt 
of  res  gestae;  In  re  De  Grottardi,  114  Fed.  340,  noted  under  People  v. 
Jacobs,  49  Cal.  384;  Rulofson  v.  Billings,  140  Cal.  460,  following  rule. 

General  Citation.— Nagle  v.  Robins,  9  Wyo.  263. 

88  Cal.  384-396.    MURDOCK  v.  CLARKS. 

Application  of  Payment  to  protect  rights  of  creditor  having  more  than 
one  security  may  be  made  to  that  debt  for  which  security  is  most 
precarious,  p.  391. 

To  same  effect  in  California  etc  Bank  ▼.  Ginty,  108  Cal.  163,  on  point 
that  creditor  may  apply  common  collateral  to  obligation  that  is  least 
secured;  Bank  ▼.  Parrott,  126  Cal.  489,  73  Am.  St.  Rep.  76,  on  point 
that  payment  cannot  be  applied  to  obligation  subsequently  incurred. 
Note  citations:  Phillips  v.  Hemdon,  22  Am.  St.  Rep.  67,  on  general 
subject. 

88  Cal.  396-399.    MASON  T.  VESTAL;  23  Am.  St.  Rep.  310. 

Fraudulent  Conveyance  is  absolutely  void  as  to  creditors  and  not 
merely  voidable,  p.  397. 

To  same  effect  in  Tapscott  v.  Lyon,  103  Cal.  310,  further  holding  re- 
ceiver in  insolvency  to  occupy  position  as  to  such  sale  similar  to  that 
of  creditors.  Note  citations:  Bradtfeldt  v.  Cooke,. 50  Am.  St.  Rep.  708, 
on  illegal  contracts;  Wooten  v.  Steele,  56  Id.  950,  on  general  subject. 

Sheriff  in  justifying  attachment  need  not  anticipate  question  of  fraud- 
ulent sale,  p.  397. 

To  same  effect  in  Banning  v.  Marleau,  121  Cal.  243,  244,  discussing 
also  prior  cases.  Approved  in  Summerville  v.  Stockton  etc  Co.,  142 
Cal.  648,  chattel  mortgagee  answering  cross-complaint  of  bankruptcy 
trustee  may  prove  valid  mortgage  under  denial  of  right  of  possession 
of  lessee  and  of  cross -complainant  as  hia  trustee  in  bankruptcy  without 
specially  pleading  mortgage. 

Impeachment. — ^Evidence  is  admissible  corroborating  testimony  by 
impeached  witness  when  tending  to  rebut  charge  of  fabrication,  p.  398. 

Cited  in  People  v.  Rodley,  131  Cal.  255,  noted  under  People  v.  Doyell, 
48  Cal.  86;  Silva  v.  Pickard,  10  Utah,  87,  holding  certain  evidence  inad- 
missible, as  self-serving. 

General  Citation. — Graham  v.  Townsend,  02  Neb.  367. 
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88  Cal.  399407.    ESREY  v.  SOUTHERN  PACIFIC  CO.    S.  a,  103  CaL 
541. 

88  Cal.  413-418.    GARNISS  t.  SUPERIOR  COURT. 

Receiver  holds  funds  collected  for  benefit  of  parties  entitled,  when 
their  rights  are  adjusted,  p.  417. 

Cited  in  Pacific  Bank  v.  Madera  etc.  Co.,  124  Cal.  527,  on  point  that 
he  may  be  compelled  to  account  after  dismissal  of  the  action. 

88  Cal.  419-421.    CHAPMAN  ▼.  BANK  OF  CALIFORNIA. 

Dismissal  of  Appeal. — Filing  of  transcript  after  service  of  notice  of 
motion  to  dismiss,  although  upon  same  day,  is  no  bar  to  dismissal, 
p.  420. 

To  same  effect  in  Ward  v.  Healy,  110  Cal.  587,  but  holding  failure 
to  file  in  proper  time  excused  under  facts  shown.  Cited  in  SpratUn  y. 
Haller,  69  Ark.  283,  dismissing  appeal  accordingly. 

88  Cal.  422-428.    PEOPLE  7.  GORDON.    8.  C.  99  Cal.  227. 

Assault  to  Murder. — ^Burden  of  Proof  remains  upon  proBecntion 
throughout,  p.  423. 

To  same  effect  in  People  ▼.  Ribolsi,  89  CaL  500,  as  to  charge  of  re- 
ceiving stolen  goods. 

Instructions  on  Facts. — Charge  held  objectionable  as  containing,  p. 
426. 

Cited  in  People  v.  Choyinski,  95  Cal.  643;  People  v.  Lang,  104  CaL 
367,  and  People  v.  Hertz,  105  Cal.  665,  ruling  similarly  as  to  charge 
there  given;  People  v.  Worthington,  115  Cal.  244,  ruling  similarly,  but 
holding  defendant  not  prejudiced  under  facts;  cited  in  People  v.  Comp- 
ton,  123  CaL  409,  noted  under  People  v.  Eckart,  16  Cal.  Ill;  State  v. 
Barry,  11  N.  Dak.  449,  holding  instruction  in  murder  prosecution  con- 
tained expression  of  judge's  views  as  to  weight  and  effect  of  evi- 
dence. 

88  Cal.  429-430.     WHITE  v.  WHITE. 

Record  on  Appeal. — ^Authentication  of  af&davits  and  testimony  on 
motion  for  order  after  final  judgment  must  be  by  bill  of  exceptions, 
p.  430. 

To  same  effect  in  Miller  v.  Lux,  100  CaL  613,  but  ruling  aliter  what 
such  order  is  attacked  for  matters  on  its  face  or  face  of  record;  People 
V.  Terrill,  131  CaL  114,  applying  rule  to  appeal  from  order  setting  aside 
information;  San  Diego  Sav.  Bank  v.  Goodsell,  137  CaL  423,  noted  imder 
Herrlich  v.  McDonald,  80  CaL  472;  State  v.  Millis,  19  Mont.  448,  discuss- 
ing form  of  clerk's  certificate  under  local  statute. 
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88  CaL  430-433.  RUGGLES  v.  BOARD  OF  TRUSTEES. 

Municipal  Incorporation  Act. — ^Mandamus  granted  for  calling  election 
for  ofBcerB  in  city  incorporated  under  act  of  1883,  p.  433. 

Cited  in  People  v.  Berkeley,  102  Cal.  306,  on  point  that  election  under 
such  act  was  a  '"general"  election. 

88  Cal.  434-436.     HALL  ▼.  WALLACE. 

Parol  Contract  for  sale  of  lands  is  void,  p.  436.  See  notes  to  Emmel 
V.  Hayes,  22  Am.  St.  Rep.  777,  on  general  subject. 

88  Cal.  437-446.    SPECT  t.  SPECT;  22  Am.  St.  Rep.  314. 

Failure  to  Find  on  material  issues  is  reversible  error,  p.  439. 

Cited  in  Reese  v.  Bald  Mountain  etc.  Mining  Co.,  133  Cal.  288,  noted 
under  Soto  ▼.  Irvine,  60  Cal.  436. 

Code  Pleading. — Equitable  Principles  when  established  may  be  as- 
serted in  courts  of  law  or  equity,  p.  442. 

Cited  in  Barbour  y.  Flick,  126  CaL  634,  noted  under  Watson  y.  Sutro, 
86  CaL  628. 

Parol  Agreement  between  parties  to  mortgage,  granting  mortgagee 
right  to  possession,  is  valid,  p.  440. 

To  same  effect  in  Bullion  etc.  Bank  v.  Otto,  59  Fed.  Rep.  257,  sustain- 
ing like  agreement.  Approved  in  McGlory  v.  Ricks,  11  N.  Dak.  43, 
mortgagee  taking  possession  of  lands  under  oolor  of  foreclosure  pro- 
ceedings by  advertisement  which  was  void  is  unlawfully  in  possession. 

Ejectment. — ^Mortgagor  cannot  maintain  against  mortgagee  in  pos- 
session until  debt  paid,  although  barred  by  limitation,  p.  443. 

To  same  effect  in  Brandt  v.  Thompson,  91  Cal.  462,  Zellerbach  v. 
AUenberg,  99  Cal.  69,  and  Boyce  v.  Fisk,  110  Cal.  113,  cited  under  Booth 
v.  Hoskins,  75  Cal.  271;  Gage  v.  Trust  Co.,  86  Fed.  Rep.  998,  apply- 
ing rule  to  pledge;  Sechrist  v.  Irrigation  Dist.,  129  Cal.  646,  but  hold- 
ing offer  to  do  equity  unnecessary  in  action  by  taxpayer  to  cancel 
bonds  of  his  district  alleged  to  be  void;  Farmers'  Loan  etc.  Co.  v. 
Denver  etc.  R.  Co.,  126  Fed.  52,  following  rule;  Commercial  Sav.  Bank 
v.  Hornberger,  140  Cal.  20,  pledgee  may  retain  possession  of  property 
until  debt  paid,  though  it  is  barred  by  limitations;  Hooper  v.  Young, 
140  Cal.  280,  ejectment  cannot  be  maintained  on  quitclaim  deed  from 
mortgagor  who  had  conveyed  land  by  deed  intended  as  mortgage  where 
mortgagee  in  possession  had  conferred  rights  on  defendant;  Finlayson 
T.  Peterson,  UN.  Dak.  55,  where  defendant  takes  peaceable  possession 
with  mortgagor's  consent  under  mortgage  authorizing  him  to  do  so  on 
default,  he  cannot  be  ejected  until  his  debt  and  claim  for  taxes  is  paid; 
Peshine  v.  Ord,  119  Cal.  314;  63  Am.  St.  Rep.  133,  but  sustaining  mort- 
gagee's acquisition  of  title  by  adverse  possession;  and  see  Bradley  v. 
Korris,  63  Minn.  166,  holding  main  ease  to  have  oyerruled  14  OoL  256. 


88  Cal.  447-462  Notes  on  California  Reports.  4068 

88  Cal.  447-450.    BARNHART  v.  ERON. 

Costs. — Taxation  is  within  discretion  of  court  on  question  whether 
certain  witnesses  were  necessarily  in  attendance,  and  cost  bill  should 
control  decision  unless  controverted,  p.  449. 

To  same  effect  in  Miller  v.  Ditch  Co.,  91  Cal.  1C5,  but  ruling  aliter  as 
to  charge  for  map  not  appearing  to  be  necessary  or  proper  disburse- 
ment on  face  of  cost  bill;  Colusa  etc.  Co.  v.  Anaconda  etc.  Co..  104 
Fed.  516,  applying  rule  under  United  States  Circuit  Court  Rules  17  and 
18. 

88  Cal.  450-463.    WINSLOW  v.  60HSANSEN. 

Failure  to  Find  upon  material  issues  is  not  reyersible  error  unless 
evidence  was  admitted  thereon,  and  finding,  if  made,  would  have  in- 
validated judgment,  or  when  finding  would  have  been  adverse  to  ap- 
pellant, p.  452. 

To  same  effect  in  Dedmon  y.  Moffitt,  89  CaL  213,  Brady  ▼.  Burke,  90 
Cal.  9,  Rogers  v.  Duff,  97  CaL  69,  and  Merchants'  etc.  Bank  y.  McKin- 
ney,  4  S.  Dak.  231,  cited  under  Himmelman  v.  Henry,  84  CaL  104;  Dol- 
liver  v.  Dolliver,  94  CaL  646,  sustaining  judgment,  and  concurring  opinion 
in  Southern  Pacific  etc.  Co.  y.  Dufour,  95  Cal.  621,  ruling  similarly;  Hihn 
Co.  y.  Fleckner,  106  Cal.  97,  and  Marchant  v.  Hayes,  117  CaL  672,  where 
no  evidence  offered  in  issue;  Bliss  v.  Sneath,  119  Cal.  529,  further  hold- 
ing it  presumed  that  no  evidence  was  so  offered  when  record  sil^it; 
Reed  v.  Johnson,  127  CaL  541,  noted  under  Hutchings  v.  Castle,  48  Osl. 
156;  Estate  of  Carpenter,  127  Cal.  587,  and  Stewart  y.  Hollingsworth, 
129  Cal.  180,  noted  under  Himmelman  y.  Henry,  84  Cal.  104;  Roebling's 
Sons  Co.  V.  Gray,  139  CaL  609,  as  to  failure  to  find  on  issues  on  one 
count  when  findings  as  to  the  other  counts  were  sufficient  to  sustain 
the  judgment;  Horwege  v.  Sage,  137  CaL  541,  on  point  that  it  will  be 
presumed  in  support  of  judgment  that  no  evidence  was  offered  as  to 
issues  omitted  from  findings;  Cutting  Fruit  etc.  Co.  v.  Canty,  141  CaL 
696,  following  rule;  Callahan  v.  James,  141  Cal.  294,  in  action  by  owner 
of  mining  claim  to  quiet  ti^le  against  defendants  claiming  under  town- 
site  patent,  failure  to  find  on  defense  of  forfeiture  is  harmless  where 
there  is  no  evidence  of  forfeiture;  Roberts  v.  Hall,  147  CaL  439,  omission 
to  find  upon  defense  set  up  in  answer  does  not  render  decision  against 
law  when  record  purporting  to  contain  all  evidence,  shows  that  no  evi- 
dence was  introduced  thereupon. 

Failure  to  Find  on  material  issue  is  not  reversible  error  when  find- 
ing would  have  been  adverse  to  appellant,  p.  452. 

To  same  effect  in  Hulsman  v.  Todd,  96  CaL  232,  and  Southern  Padfio 
etc.  Co.  V.  Whitaker,  109  Cal.  274,  sustaining  findings  a«  made»  cited 
under  People  y.  Center,  66  CaL  561« 
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88  Cal.  454-462.    FULTON  ▼.  BRANNAN. 

Swamp  Lands  suitable  for  cultivation  are  grantable  only  to  actual 
settlers  and  in  quantities  not  exceeding  320  acres,  p.  457. 

To  same  effect  in  MoNee  y.  Lynch,  88  Cal.  521,  imder  similar  facts; 
People  v.  Sleeper,  143  Cal.  72,  following  rule;  McDonald  v.  Taylor,  89 
Cal.  44,  holding  lands  so  suitable  under  facts,  and  holding  actual  set- 
tlement shown;  Belcher  v.  Farren,  89  Cal.  77,  but  holding  such  settle- 
ment not  shown;  Goldberg  v.  Thompson,  96  Cal.  118,  when  applicant 
not  a  resident  or  settler. 

Swamp  Lands  are  not  necessarily  '^unsuitable  for  cultivation,"  except 
in  eases  specified,  p.  461. 

To  same  effect  in  Dewar  y.  Ruiz,  89  Cal.  387,  admitting  evidence  to 
show  land  not  thus  unsuitable;  Albert  v.  Hobler,  111  Cal.  399,  400, 
further  holding  question  of  such  suitableness  to  be  one  of  fact. 

88  CaL  462-467.    McK£EN  T.  NAUGHTON. 

Estoppel. — ^Plea  must  state  facts  constituting,  p.  467. 

See  note  to  De  Votie  v.  McGerr,  22  Am.  St.  Rep.  433,  and  Tyler  v. 
Hall,  27  Id.  344,  on  general  subject. 
Estoppel  in  Pais  cannot  be  predicated  only  on  statement  of  fact,  p.  467. 

To  same  effect  in  Witty  v.  S.  P.  Co.,  76  Fed.  Rep.  222,  holding  certain 
statements  to  be  such. 

88  CaL  468-472.    m  RE  NOAH. 

Probate  Family  Allowance  will  be  denied  when  spouses  had  vol- 
untarily separated  by  agreement,  p.  472. 

To  same  effect  in  Wickersham  v.  Comerford,  96  Cal.  438,  as  to  pro- 
bate homestead,  under  similar  facts;  Hilton  v.  Stewart,  25  Utah,  163, 
following  rule;  In  re  Davis,  106  Cal.  456,  on  point  that  articles  of  sep- 
aration providing  for  mutual  relinquishment  of  property  rights  bar 
wife's  right  to  letters  of  administration. 

88  CaL  480-482.    IN  RE  DANIELSON. 

Administrator  must  file  bond  on  appeal  except  when  taken  in  an- 
other's right,  p.  481. 

Cited  in  Case  v.  Nelson,  22  Ind.  App.  23,  holding  bond  imnecessary  on 
his  appeal  taken  from  judgment  against  estate  after  his  removal. 

88  CaL  483-491.    PEOPLE  ▼.  O'BRIEN. 

Challenge  of  Jorors. — ^Failure  of  court  to  inform  defendant  of  rights 
in  this  regard  is  reversible  error  if  prejudicial,  p.  489. 

To  same  effect  in  People  y.  Moore,  103  Cal.  511,  reversing  judgment 
therefor. 
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88  Cal.  491-495.    BOARD  OF  HARBOR  COMMISSIONERS  T.  EXCEL- 
SIOR ETC.  CO.,  22  Am.  St.  Rep.  321. 

Delegation  of  Legislative  Powet  to  board  to  declare  acts  misdemean- 
ors and  prescribe  penalties,  is  invalid,  p.  493. 

Cited  in  The  Nettie  Sundberg,  100  Fed.  889,  on  point  that  board 
cannot  fix  rule  for  damage  on  collision  between  vessels;  note  to  Booth 
V.  People,  78  Am.  St.  Rep.  239;  United  States  v.  Blasingame,  116  Fed. 
655,  provision  of  sundry  civil  appropriation  act  of  1897,  making  it 
criminal  to  violate  rules  thereafter  made  by  Interior  Department,  is 
void;  United  States  v.  Maid,  116  Fed.  653,  perjury  under  Revised  Stat- 
utes, section  5392,  cannot  be  based  on  affidavit  of  nonmineral  char- 
acter of  land  made  in  support  of  homestead  entry,  though  land  office 
regulation  requires  affidavit,  as  it  is  not  required  by  Revised  Statutes, 
section  2290.  Distinguished  in  Young  v.  Salt  Lake  City,  24  Utah,  333, 
upholding  Revised  Statutes,  chapter  15,  title  10,  section  288  et  seq., 
relating  to  changes  in  boundaries  of  incorporated  cities.  Distinguished 
in  Hurst  y.  Warner,  102  Mich.  245,  47  Am.  St.  Rep.  530,  sustaining 
statute  granting  board  of  health  power  to  prescribe  quarantine  regula- 
tions. 

88  Cal.  497-509.    NATIONAL  BANK  t.  XTNION  ETC.  CO.;  22  Am.  St 
Rep.  324. 

Insurance. — ^Misstatement  does  not  avoid  policy  unless  intentional, 
p.  504. 

See  note  to  Boyd  v.  Insurance  Co.,  25  Am.  St.  Rep.  681,  Linscott  7. 
Orient  etc.  Co.,  51  Id.  439,  on  general  subject. 

Insurance — ^Mortgage  Foreclosure. — Mortgagee  to  whom  policy  pay- 
able is  entitled  thereto,  although  fire  occurs  between  foreclosure  sale 
to  him  and  execution  of  deed  thereon,  p.  608. 

To  same  effect  in  Duff  v.  Randall,  116  Cal.  229,  58  Am.  St.  Rep.  160, 
but  holding  purchaser  under  foreclosure  decree  protected  against  suit 
to  vacate  conveyance  to  mortgagor,  brought  before  issuance  of  sherifi^s 
deed;  Chipman  v.  Carroll,  53  Kans.  168,  holding  mortgage  debt  not  ex- 
tinguished by  decree;  Hanover  etc.  Co.  v.  Bohn,  48  Neb.  747,  748,  58 
Am.  St.  Rep.  722,  on  point  that  mortgagee  is  entitled  to  insurance,  not- 
withstanding sale  by  mortgagor  after  mortgage;  Ormsby  v.  Insurance 
Co.,  5  S.  Dak.  79,  discussing  generally  the  effect  of  mortgage  clause  in 
policies.  Note  citations:  Healey  v.  Accident  Assn.,  23  Am.  St.  Rep. 
641,  on  construction  of  policy. 

Foreclosure. — ^Mortgagor's  Title  is  not  devested  before  deed,  p. 
608. 

Overruled  in  Reynolds  v.  London  etc.  Co.,  128  CaL  21,  79  Am  St.  Bep^ 
21  (and  note,  22),  holding  title  to  pass  upon  sale. 
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88  Cal.  510-513.    LASSEN  COUNTY  7.  SHINN. 

County. — Supervisors  may  employ  special  counsel  to  coUect  money 
due  it  by  state,  p.  513. 

To  same  effect  in  House  v.  Los  Angeles,  104  Cal.  79,  but  denying 
power  to  contract  with  private  individual  to  collect  for  on  percentage 
moneys  due  from  owners  on  account  of  tax  sales  of  real  estate  to 
state;  Power  v.  May,  114  Cal.  208,  but  rejecting  like  contract  with  clerk 
of  supervisors  whose  effect  would  be  to  increase  his  compensation;  Mer- 
riam  v.  Bamum,  116  Cal.  623,  but  denying  right  to  employ  special 
counsel  for  legal  advice  as  to  construction  of  court  house,  and  criticising 
main  case;  Lamberson  v.  Jefferds,  118  Cal.  365,  granting  power  to  em- 
ploy special  counsel  to  bring  suits  in  its  behalf  to  enjoin  payment  of 
salaries  of  deputy  district  attorneys;  Merced  County  v.  Cook,  120  Cal. 
276,  277,  but  denying  right  to  employ  special  counsel  to  collect  license 
tax  since  amendment  of  1883,  except  as  assistants  of  district  attor- 
neys; Colusa  Co.  V.  Welch,  122  Cal.  433,  denying  right  to  enter  into 
lobbying  contract;  Power  v.  May,  123  Cal.  150,  and  Contra  Costa  v. 
Soto,  138  Cal.  62,  sustaining  right  to  employ  attorney  to  collect  claim 
for  care  of  orphans  and  indigents,  and  to  allow  him  commission  from 
hospital  fund;  Knight  v.  Eureka,  123  Cal.  194,  noted  under  Homblower 
V.  Duden,  35  Cal.  664;  Humboldt  County  ▼.  Stem,  136  Cal.  65,  but  deny- 
ing right  of  supervisors  to  grant  extra  compensation  to  oounty  clerk 
for  services  rendered. 

88  CaL  519-621.    McNEE  T.  LYNCH. 

Swamp  Lands  can  be  granted  only  to  actual  settlers,  and  in  quan- 
tities not  exceeding  320  acres,  p.  521. 

To  same  effect  in  Goldberg  v.  Thompson,  96  Cal.  118,  when  plaintiff 
not  resident  or  settler. 

88  Cal.  522-529.    DUNSM00Rt.FURSTENFELDT;22  Am.  St.  Rep.  331. 

Garnishment  may  reach  money  in  hands  of  clerk  of  court,  for  distri- 
bution, p.  527. 

Cited  in  Swinnerton  v.  Oregon  etc.  Co.,  123  Cal.  424,  but  held  inap- 
plicable to  garnishment  of  clerk  of  United  States  court  under  process 
from  state  court;  Wilson  v.  Harris,  21  Mont.  396,  noted  under  Roberts 
V.  Landecker,  9  Cal.  362;  Corbitt  v.  Farmers'  Bank,  114  Fed.  604.  See 
69  Am.  St.  Rep.  91. 

Garnishment. — ^"Debf  includes  any  kind  of  obligation  to  pay  money, 
p.  529. 

To  same  effect  in  Melvin  v.  State,  121  Cal.  24,  25,  holding  term  to 
include  liability  for  tort;  State  v.  Hickman,  11  Mont.  552,  defining 
"public  debt."  Note  citations:  Little  v.  Dyer,  32  Am.  St.  Rep.  146,  on 
"debt* 
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88  CaL  537-543.    REMY  v.  OLDS. 

Action  on  Contract  may  be  brought  on  repudiation  by  defendant, 
although  before  stipulated  time  of  performance,  p.  541. 

To  same  effect  in  dissenting  opinion  in  Randolph  v.  Frick,  57  Mo. 
App.  407,  further  discussing  what  is  reasonable  time  for  bringing  such 
suit;  Bignall  v.  Mfg.  Co.,  59  Mo.  App.  682,  holding  suit  not  premature 
when  brought  after  repudiation  repealed;  Claes  etc.  Co.  v.  McCord,  65 
Mo.  App.  609,  discussing  remedies  of  yendee  on  failure  of  delivery 
within  reasonable  time.  Distinguished  in  Roche  y.  Baldwin,  135  CaL 
527  (but  cf.  dissenting  opinion,  page  534),  holding  fixing  of  fees  by 
defendant  a  condition  precedent  to  action  by  attorney  therefor,  under 
facts  stated. 

88  Cal.  643-553.    CAYAKAUGH  t.  CASSSLMAK. 

Statute  of  Frauds. — Signature  of  contract  for  sale  of  lands  need  be 
only  by  defendant  in  suit  thereon,  p.  548. 

To  same  effect  in  Dennis  y.  Strassburger,  89  Cal.  589,  holding  con- 
tract signed  by  yendor  sufficient  and  yalid;  Easton  y.  Montgomery,  90 
Cal.  312,  25  Am.  St.  Rep.  127,  when  signed  by  vendor,  further  holding 
memorandum  so  signed  sufficient  consideration  for  vendee's  promise  to 
pay  purchase  price;  Kurtz  y.  Forquer,  94  Cal.  94,  applying  rule  to  bond 
on  building  contract  signed  by  sureties  alone;  Scott  y.  Gleen,  98  Cal.  171, 
when  signed  by  vendor,  and  holding  both  parties  bound  by  its  delivery 
to  vendee  and  partial  payment  thereunder. 

88  Cal.  557-560.    HEINLEN  ▼.  PHILLIPS. 

Certiorari. — ^Appeal  lies  in  case  of,  p.  658. 

Cited  in  Ejiowles  v.  Thompson,  133  CaL  248,  noted  under  Palaehe  ▼. 
Hunt,  64  Cal.  474. 

* 

Justice's  Judgment. — ^Provision  as  to  rendition  at  close  of  trial  is 
directory,  p.  559. 

To  same  effect  in  Jones  v.  Justice's  Court,  97  CaL  525,  but  ruling 
aliter  as  to  provision  regarding  notice  of  trial.  Cited,  also,  in  Weill 
y.  Light,  98  Cal.  194,  on  point  that  certiorari  will  not  lie  from  such 
judgment  when  it  is  appealable.  Cited  and  reaffirmed  in  American  etc 
Co.  y.  Justices'  Court,  133  CaL  319,  but  cf.  dissenting  opinion,  320,  321; 
denied  in  Sulga  v.  Walker,  9  N.  Dak.  Ill,  holding  judgment  void  if  not 
rendered  within  statutory  time.  Cited,  also,  in  State  y.  Zurich,  49  La. 
Ann.  456,  discussing  legality  of  recorder's  judgment  under  local  statutes 
and  practice. 

88  CaL  560-568.    HATS  t.  GLOSTER. 

Actual  Fraud  may  be  predicated  of  promise  made  without  intention 
of  performance,  p.  565. 
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Cited  in  McKay  v.  Insurance  Co.,  124  Cal.  273,  holding  complaint 
sufficient  in  this  regard. 

Statute  of  Fraud  Does  not  Include  Trusts  arising  from  fraud,  p.  665. 

Approved  in  Becker  v.  Schwerdtle,  141  Cal.  391,  complaint  to  enforce 
trust  showing  delivery  of  deed  by  mother  to  son  in  expectation  of  death 
upon  ccmfidence  he  would  pay  her  twenty  dollars  monthly  for  her  sup- 
port in  case  of  recovery,  which  he  refused  to  do,  is  good.  See  also 
Newman  v.  Smith,  77  Cal.  22,  cited  under  Langley  v.  Rodriguez,  122 
Cal.  582.    See  notes  33  Am.  St.  Rep.  233;  29  Am.  St.  Rep.  89. 

88  Cal.  568-572.    MILLER  y.  MAYO. 

Street  Assessment. — Owner  cannot  object  to  correctness  of,  for  non- 
approval  of  contractor's  bond,  after  work  is  completed  and  accepted, 
p.  572. 

To  same  effect  in  McVerry  v.  Boyd,  89  Cal.  309,  as  to  objection  to 
sufficiency  of  power  of  attorney  under  which  contract  entered  into; 
Greenwood  v.  Morrison,  128  Cal.  352,  where  bond  was  defective,  but 
work  was  properly  performed;  distinguished  in  Williams  v.  Bergin,  129 
Cal.  465,  holding  contract  void  wh^  bid  was  in  blank  though  accom- 
panied by  bond  misreciting  its  terms. 

88  Cal.  572-579.    SMITH  ▼.  SMITH. 

Venue. — ^Action  for  Accounting  may  be  removed  to  coimty  of  defend- 
ant's residence,  although  embracing  realty  situate  elsewhere,  p.  578. 

To  same  effect  in  Warner  v.  Warner,  100  Cal.  16,  as  to  action  for 
divorce  and  to  set  aside  fraudulent  transfer  of  realty,  when  grantee 
joins  in  demand;  Bailey  v.  Cox,  102  Cal.  336,  but  granting  change  under 
facts  to  county  of  residence  of  mortgagee  in  stockholder's  action  to  can- 
cel corporate  mortgages;  Brady  v.  Times  etc.  Co.,  106  Cal.  59,  granting 
change  of  action  against  corporation  otherwise  liable  where  brought, 
but  when  privilege  held  waived  by  joinder  of  nonresident  co-defend- 
ants, and  on  same  point  Griffin  etc.  Co.  v.  Magnolia  etc.  Co.,  107  Cal. 
380;  Peninsular  etc.  Co.  v.  Pacific  etc.  Co.,  123  Cal.  697,  noted  under  Van 
Etten  V.  Jilson,  6  Cal.  19;  Booker  v.  Aitken,  140  Cal.  472,  473,  action 
by  executor  to  enforce  trust  in  realty  in  which  sole  relief  is  to  avoid 
deed  is  real  action  in  which  nonresidents  are  not  entitled  to  change  of 
venue.  Distinguished  in  McFarland  v.  Martin,  144  Cal.  775,  where  plain- 
tiff seeks  to  have  it  adjudged  he  is  owner  of  certain  mining  property 
and  that  defendants  hold  it  in  trust,  defendants  cannot  change  venue  to 
county  of  residence. 

88  Cal.  579-580.    £X  PARTE  ERDMANN. 

Imprisonment  to  Enforce  Fine  is  void  as  to  any  excess  over  maxi- 
mum imprisonment  allowed  by  statute  for  offense,  p.  580. 
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To  same  effect  in  Ex  parte  Soto,  88  Cal.  628  (but  see  dissenting  opin- 
ion, p.  630),  discussing  right  of  recorder  to  order  such  imprisonment  at 
rate  of  one  day  for  each  two  dollars  of  fine.  Note  dtations:  State  ▼. 
Klock,  55  Am.  St.  Rep.  270,  on  general  subject. 

88  Cal.  581,  582.    HORTON  ▼.  GALLARDO. 

Service  of  Summons  is  invalid  when  made  by  one  below  statntory 
age,  p.  582. 

To  same  effect  in  Layton  v.  Trapp,  20  Mont.  457,  holding  default 
judgment  thereon  void. 

88  Cal.  682-589.    SMITH  v.  OLMSTEAD;  22  Am.  St.  Rep.  336. 

Heirs  become  vested  with  title  upon  death  of  decedent,  p.  586. 

Cited  in  Estate  of  Packer,  125  Cal.  397-399,  73  Am.  St.  Rep.  59,  60, 
noted  under  Brenham  v.  Story,  39  Cal.  179. 

Wills. — ^Pretermitted  Child  is  not  affected  by  sale  by  executrix  under 
power  in  will,  p.  585. 

See  note  to  Worley  v.  Taylor,  28  Am.  St.  Rep.  778,  779. 

As  to  child  omitted  from  will,  deceased  is  regarded  as  having  died 
intestate,  pp.  585-586. 

Approved  in  Estate  of  Smith,  146  Cal.  121,  fact  that  testatrix  was 
with  child  at  time  will  made  is  not  proof  of  obvious  intention  that 
legacy  of  annuity  to  mother  should  not  contribute  to  legal  inheritance 
of  post  testamentary  child. 

Administrator  is  entitled  to  possession  of  property  for  purposes  of 
administration,  p.  586. 

To  same  effect  in  Murphy  v.  Clayton,  113  Cal.  159,  but  holding  such 
possession  and  administrator's  lien  to  extend  only  to  decedent's  moiety 
of  property  held  with  another. 

88  Cal.  591-594.    BUCHANAN  v.  NAGLE. 

Application  for  Swamp  Lands  cannot  be  made  before  segregation, 
p.  592. 

To  same  effect  in  Belcher  v.  Farren,  89  Cal.  77;  Dewar  v.  Ruiz,  89 
Cal.  387,  cited  under  Wren  v.  Mangan,  88  Cal.  274;  Polk  v.  Sleeper,  143 
Cal.  72,  following  rule;  Nuttall  v.  Love  joy,  90  Cal.  166,  further  holding 
no  rights  to  attach  on  approval  and  issuance  of  certificate  of  purchase 
therefor. 

88  Cal.  597,  598.    HINKEL  v.  DONOHITS. 

Notice  of  Appeal  by  certain  defendants  from  judgment  of  dismissal 
need  not  be  served  on  non-appearing  codefendants  that  have  not  ap- 
peared, p.  598. 

To  same  effect  in  Terry  v.  Superior  Court,  110  OaL  87,  holding  serf- 
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ioe  not  necessary  on  such  defendants;  Aulbach  v.  Bahler,  4  Idaho,  625, 
foUowing  rule;  Blyth  v.  Swenson,  15  Utah,  358,  holding  service  on  cer- 
tain co-defendants  unnecessary. 

88  Cal.  600,  601.    OARLOCK  y.  COGNACCL 

Certificate  of  Partnership. — ^Failure  to  file  is  waived  unless  objection 
taken  by  answer,  p.  601. 

To  same  effect  in  Cook  v.  Fowler,  10 1  CaL  90,  on  point  that  such 
objection  not  first  assertable  on  appeal. 

Certificate  of  Partnership^ — ^Initials  of  partners  need  not  appear  in 
firm  name,  p.  601. 

Cited  in  Guterman  v.  Wishon,  21  Mont.  464,  noted  under  Pendleton 
T.  Cline,  85  Cal.  142. 

88  Cal.  602-609.     PEOPLE  v.  DEEGAK. 

Miscondnct  of  Jury. — Use  of  intoxicating  liquor  by  jurors  after  re- 
tiring is  not  reversible  error  when  not  affected  thereby  during  delib- 
erations on  verdict,  p.  604. 

To  same  effect  in  People  v.  Sansome,  98  Cal.  240,  when  jurors  not 
affected  by  drinking;  and  People  v.  Leary,  106  Cal.  493,  ruling  similarly 
on  facts. 

Misconduct  of  Jury. — ^Affidavit  of  juror  accused  is  not  admissible  to 
impeach  his  verdict,  p.  604. 

To  same  effect  in  People  v.  Aaoff,  105  Cal.  634,  as  to  fact  of  reading 
newspaper  reports;  Siemsen  v.  Oakland  etc  Co.,  134  Cal.  497,  noted 
under  Boyoe  v.  California  S.  Co.,  26  Cal.  463;  People  v.  Ritchie,  12  Utah, 
194,  as  to  fact  of  receiving  evidence  outside  of  court. 

88  CaL  609-615.    YORE  v.  BANKERS  ETC.  ASSOCIATION. 

An  acceptance  must  in  every  respect  meet  and  correspond  with  the 
offer,  p.  615. 

Approved  in  Four  Oil  Co.  v.  United  Oil  Producers,  145  Cal.  625,  in 
action  for  breach  of  contract  to  purchase  oil,  letters  containing  proposal 
by  plaintiff  to  sell  oil  on  specified  terms  and  acceptance  of  terms  by 
defendant,  adding  material  new  term,  are  inadmissible. 

88  Cal.  616-620.    IN  RE  CARMODY. 

Letters  of  Administration  cannot  be  granted  to  relative  not  entitled 
to  succeed  to  any  part  of  estate,  p.  620. 

To  same  effect  in  In  re  Davis,  106  CaL  456,  denying  right  of  wife 
who  had  waived  claim  to  husband's  property  in  articles  of  separation; 
In  re  Eggers,  114  Cal.  466,  denying  right  of  second  cousin  as  against 
public  administrator  when  nearer  kin  existed  although  nonresidents. 
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Succession. — Nephew  of  wife  cannot  inherit  when  there  is  husband 
surviving,  p.  620. 

Distinguished  in  Estate  of  McCauley,  138  Cal.  550,  noted  under  In  re 
Ingram,  78  Cal.  586. 

88  Cal.  624-631.    EX  PARTE  SOTO. 

Imprisonment  for  Nonpayment  of  Fine  is  not  invalid  because  at  rate 
of  one  day  for  every  two  dollars,  although  authorized  made  at  rate  of 
day  for  one  dollar,  p.  627. 

To  same  effect  in  Ex  parte  Noble,  96  Cal.  364,  sustaining  such  sen- 
tence against  habeas  corpus  proceedings;  In  re  MulhoUand,  97  GaL 
529,  sustaining  sentence  at  latter  rate  in  police  court,  and  holding  such 
court  not  subject  to  Stats.  1891,  p.  52,  amending  section  1206,  Penal 
Code. 

Miscellaneous^ — In  re  Reed,  143  CaL  635,  judgment  of  imprisonment 
for  term  of  years  less  than  is  provided  by  statute  is  not  void  for  want 
of  jurisdiction. 

88  Cal.  632,  633.    STONY  HILL  ETC.  CO.  ▼.  BOARD  OF  SUPERVIS- 
ORS. 

Toll  Road. — ^Mandamus  lies  to  compel  supervisors  to  establish  rates, 
p.  633. 

To  same  effect  in  Volcano  etc.  Go.  v.  Board,  88  Cal.  635,  on  like  facts, 
further  holding  inoorporation  of  company  not  attackable  on  applica- 
tion for  writ. 

88  Cal.  634,  635.    VOLCANO  ETC.  CO.  t.  BOARD  OF  SUPERVISORS. 

Toll  Road. — ^Incorporation  of  company  cannot  be  inquired  into  in  man- 
damus proceedings  to  compel  fixing  of  rate,  p.  635. 

Distinguished  in  People  v.  Volcano  etc.  Co.,  100  Cal.  89,  sustaining 
quo  warranto  proceedings  therefor  against  same  company. 

88  Cal.  636-640.    CHADBOURNE  ▼.  STOCKTON  ETC.  CO. 

Vendor  and  Vendee. — Specific  performance  will  be  denied  where  time 
of  essence  and  vendee  has  not  fulfilled  agreement,  p.  639. 

See  note  to  Martin  v.  Morgan,  22  Am.  St.  Rep.  243,  on  general  sub- 
ject. 

88  Cal.  640-644.    EX  PARTE  SPEARS;  22  Am.  St.  Rep.  341. 

Extradition. — Affidavit  is  insufficient  if  merely  on  information  and 
belief,  p.  642. 

To  same  effect  in  United  States  v.  Collins,  79  Fed.  Rep.  67,  ruHug 
similarly  as  to  complaint  for  warrant  of  arrest. 
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Byidenoe  of  Foreign  Laws. — ^Entire  statutes  may  be  examined  to  de- 
termine, p.  643. 

See  note  to  Bank  y.  Fuqua,  28  Am.  St.  Rep.  474,  on  general  sub- 
ject. 

88  Cal.  644-650.    McLEAN  ▼.  CROW. 

Expert  Evidence  is  not  conclusive  on  jury  nor  to  be  substituted  for 
its  common  sense  and  judgment,  p.  649. 

To  same  effect  in  Ehlers  v.  Wannack,  118  CaL  312,  holding  erroneous 
the  denial  of  certain  cross-examination  of  expert;  dissenting  opinion  in 
Beveridge  v.  Lewis,  137  CaL  628,  as  to  evidence  of  value  in  condemna- 
tion suit. 


IMes  Cal.  Rep. — ^267. 
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89  Oftl.  1-5.    DBKBY  ▼.  JACKMAN. 

Presentation  of  Probate  Claim  must  be  proyed  even  if  allegation 
thereof  not  denied  in  answer,  where  suit  originally  brought  against 
deoedent  in  lifetime,  p.  4. 

To  same  effect  in  Falkner  y.  Hendy,  107  GaL  63,  further  holding  ob- 
jection for  non-presentation  properly  made  at  trial;  Fnuder  y.  Murphy, 
133  CaL  95,  rey«rsing  judgment  for  want  of  such  proof. 

AppeaL — ^BiU  of  Exceptions  is  unnecessary  where  judgment  shows 
all  that  iB  necessary  for  reyiew,  p.  3. 

Distinguished  in  Hawley  y.  Kocher,  128  GaL  81,  noted  under  Abbott 
y.  Douglass,  28  CaL  296. 

89  GaL  5-10.    HBRMOCILLA  y.  HUBBELL. 

State  Patent  is  collaterally  attackable  by  mining  claimants  in  pos- 
session, p.  10. 

To  same  effect  in  South  End  etc  Go.  y.  Tinney,  22  Ney.  33  (but  see 
dissenting  opinion,  45),  as  to  attack  on  patent  fraudulently  obtained; 
Grarrard  y.  Silyer  Peak  Mines,  82  Fed.  Rep.  588,  citing  main  case,  also, 
at  p.  587,  on  point  that  mineral  lands  were  not  included  in  two  million 
acre  grant  by  United  States.  Distinguished  in  Saunders  y.  La  Puris- 
sima  etc  Go.,  125  Gal.  161,  162,  164,  holding  agricultural  patent  condu- 
siye  as  against  collateral  attack,  as  to  character  of  the  land.  Gited  in 
Power  y.  Sla,  24  Mont.  250,  and  Murray  y.  Montana  etc  Go.,  25  Mont. 
21,  on  point  that  patent  Ib  not  attackable  by  stranger  to  goyamment 
title. 

89  Gal.  15-28.    PEOPLE  y.  COUNXa 

Municipal  Bond  Election. — ^Proclamation  held  sufficient,  p.  17. 

See  note  on  general  subject  to  Jones  y.  Gamden,  51  Am.  6t.  Rep. 
847. 

Municipal  Bondsv— Mandamus  was  awarded  1x>  compel  treasurer  to 
sell  county  wagon  road  bonds,  p.  15. 
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Cited  in  Devine  v.  Board,  121  Cal.  673,  but  holding  like  bonds  un- 
lawfully issued. 

For  Purposes  of  County  Government  Act,  section  37,  supervisors  need 
not  act  by  ordinance,  p.  22. 

Approved  in  California  Reduction  Co.  v.  Sanitary  Reduction  Works, 
126  Fed.  41,  under  California  Statutes  of  1863,  page  540,  chapter  352, 
authorizing  San  Francisco  supervisors  to  contract  for  chapter  352,  con- 
tract for  disposition  of  garbage  may  be  made  by  an  order  and  mayor's 
signature  is  unnecessary. 

89  Cal.  23-25.    CITY  AND  COUNXT  OF  SAN  FRANCISCO  ▼.  PACIFIC 
BANK. 


Petition  for  Rehearing  cannot  be  considered  on  grounds  not 
in  original  briefs,  p.  25. 

To  same  efifect  in  Wileox  v.  Luco,  118  Cal.  643,  62  Am.  St.  Rep.  307, 
discussing  effect  of  failure  of  appellate  court  to  notice  new  question 
so  raised;  Beck  v.  Thompson,  22  Nev.  421  (cited  in  Bank  ▼•  Greenhood, 
16  Mont.  461,  462),  denying  rehearing. 

89  Cal.  26-31.    GARDNER  ▼.  SXROEVER. 

Nuisance. — ^Private  Action  lies  for  abatement  of  obstruction  of  public 
highway,  when  special  injury  shown,  p.  29. 

To  same  effect  in  Lind  v.  San  Luis  Obispo,  109  Cal.  343,  as  to  improper 
construction  of  public  sewer  whereby  sewage  deposited  on  plaintiff's 
land;  Siskiyou  etc.  Co.  ▼.  Rostel,  121  Cal.  513,  as  to  obstruction  of  pub- 
lic street. 

89  Cal.  31-34.    PBNNIE  ▼.  SUPERIOR  COURT. 

Undertaking  on  Appeal. — ^Three -hundred-dollar  bond  acts  as  stay  on 
appeal  from  order  of  family  allowance,  p.  32. 

To  same  effect  in  In  re  Woods,  94  Cal.  567,  McCaUion  v.  Hibemia 
etc.  Society,  98  Cal.  444,  and  Braithwaite  v.  Jordan,  5  N.  Dak.  230, 
cited  under  Estate  of  Schedel,  69  Cal.  242.  Cited  in  Anderson  v.  An- 
derson, 123  Cal.  446,  as  to  order  that  moneys  awarded  as  alimony  shall 
be  collected  by  receiver  out  of  husband's  income  and  turned  over  to 
wife;  Rohrbacker  v.  Superior  Court,  144  Cal.  633,  on  appeal  by  pledgor 
from  judgment  foreclosing  pledge  and  directing  sale,  ordinary  bond 
stays  execution  on  judgment;  dissenting  opinion  in  Credits  Com.  Co. 
V.  Superior  Court,  140  Cal.  87,  majority  holding  on  appeal  from  order 
refusing  to  vacate  order  settling  receiver's  aooount  and  directing  him 
to  pay  large  sum  on  certain  claims,  ordinary  appeal  bond  does  not  stay 
proceedings  on  prior  order. 

Family  Allowance. — ^Appeal   from   order   stays   proceedings   thereon 
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when  properly  perfected,  and  subsequent  order  directing  payment  is 
Toid,  p.  33. 

To  same  effect  in  Ruggles  y.  Superior  Court,  103  Cal.  128,  issuing 
prohibition  against  contempt  proceedings  against  administrator  for  re- 
fusal to  obey  such  subseqent  order;  Stateler  y.  Superior  Court,  107  Cal. 
539,  applying  rule  to  creditor's  appeal  from  order  of  adjudication  in 
voluntary  insolyency.  Cited  in  Vosburg  y.  Vosbuig,  137  CaL  486,  quot- 
ing Stateler  y.  Superior  Court,  107  CaL  539. 

89  CaL  35-36.    CROOKS  ▼.  MILLER. 

Order  Granting  New  Trial  for  insufficiency  of  eyidenoe  will  be  affirmed 
when  evidence  conflicting,  p.  36. 

To  same  effect  in  Domico  v.  Casassa,  101  OaL  414,  affirming  order. 

89  Cal.  38-41.    KELLBHBR  v.  CRECIAT. 

New  Trial. — Bill  of  Exceptions  will  not  be  considered  if  filed  more 
than  ten  days  after  service  of  notice  of  decision,  p.  39. 

To  same  effect  in  Forni  v.  Toell,  99  CaL  178,  holding  waiver  of  notice 
sufficient  to  put  such  time  in  motion. 

89  CaL  41-42.    EX  PARTE  MILLER. 

Municipal  Ordinance. — ^Penalty  for  use  of  obscene  language  held  not 
to  be  unreasonable,  p.  42. 

Cited  in  Ex  parte  Haskell,  112  CaL  421,  ruling  similarly  as  to  ordi- 
nance imposing  license  on  traveling  salesmen. 

80  Cal.  46-51.    KILBURN  v.  KILBURN;  23  Am.  St.  Rep.  447. 

Marriage. — Consent  alone  ib  insufficient  unless  followed  by  mutual 
assumption  prescribed  by  section  55,  Civil  Code,  p.  49. 

To  same  effect  in  People  v.  Beevers,  99  Cal.  288,  People  v.  Lehmann, 
104  CaL  633,  and  Hinckley  v.  Ayres,  105  CaL  360,  cited  under  Sharon 
▼.  Sharon,  79  CaL  633;  Harron  y.  Harron,  128  CaL  310,  noted  under 
Sharon  v.  Sharon,  79  Cal.  663. 

89  CaL  52-55.    CHAPMAN  ▼.  DORAY.    S.  C.  see  SCHOFIELD  y.  DOR- 

AT,  89  Cal.  55. 

Mining  Corporations. — ^Directors  are  liable  for  failure  to  post  reports 
under  Stats.  1880,  134,  p.  54. 

To  same  effect  in  Francais  v.  Somps,  92  CaL  505,  also  holding  act 
oonstitutionaL 

89  Cal.  55-57.    SCHOFIELD  y.  DORAY. 

Mining  Corporation — Reports. — ^Action  is  maintainable  for  each  fail- 
ure to  post  reports,  under  Stats.  1880,  p.  134,  p.  57. 
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To  same  e£feet  in  Shanklin  y.  Gray,  111  Cal.  96,  holding  judgment 
not  bar  to  subsequent  proceedings  for  further  delinquency. 

88  GaL  67-61.    JAXUNN  ▼.  (KBRISN. 

Taxation.— Assessment  ib  void  when  made  to  X  ''and  unknown  own- 
ers," p.  61. 

To  same  effect  in  Gwynn  ▼.  Dierssen,  101  GaL  666,  as  to  like  swamp- 
land assessment. 

80  GaL  60-70.    PAIGE  y.  ROEDINO. 

Record  on  AppeaL — ^Dismissal  of  appeal  will  be  denied,  although  parts 
of  judgment  roll  omitted,  when  unimportant,  p.  69. 

To  same  effect  in  Richardson  v.  Eureka,  92  GaL  65,  when  Terdict 
omitted  from  roll  was  supplied  before  hearing  of  motion;  Tompkins 
y.  Montgomery,  116  GaL  122,  as  to  omission  of  prior  notice  of  appeal. 

80  GaL  70-73.    BURGEL  ▼.  PRISSER. 

Cotenancy. — ^Judgment  in  Ejectment  between  may  determine  their 
respective  interests,  p.  72. 

To  same  effect  in  Plass  y.  Plass,  121  GaL  136,  holding  nonsuit  im- 
proper in  such  action. 

80  Cal.  70-81.    EX  PARTE  SMITH. 

Admission  to  Bail  pending  appeal  will  be  granted  in  felony  cases  only 
under  circumstances  of  an  extraordinary  character,  p.  80. 

To  same  effect  in  Ex  parte  Turner,  112  GaL  620,  denying  bail  in  case 
of  forgery. 

Habeas  Corpus  will  not  lie  to  reyiew  errors  in  trial  court,  p.  80. 

To  same  effect  in  In  re  Betts,  36  Neb.  285,  as  to  irregularities  in  im- 
panelment  of  grand  jury.    Note  citations:  Ex  parte  Mitchell,  24   Am 
St.  Rep.  325. 

80  Gal.  81.    DOUGHERTY  ▼.  WARD. 

Findings. — Judgment  will  not  be  reyersed  for  clerical  enor  in  designa- 
tion of  parties,  p.  81. 

Cited  in  Field  y.  Burr,  120  GaL  44,  when  '^plaintiff"  was  used  for 
"interyener." 

80  Gal.  82-86.    PEOPLE  ▼.  MERKLE. 

Order  Denying  New  Trial  based  on  newly  disooyered  eyidenoe  will 
be  affirmed  when  motion  inyolved  consideration  of  credibility  of  wit- 
nesses, p.  80. 

To  same  effect  in  People  y.  Kramer,  117  Cal.  650,  as  to  motion  based 
on  misconduct  of  jurors,  when  evidence  thereon  conflicting. 
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80  Gal.  86-89.    COHN  v.  WfilGHT. 

Mechanic's  Lien. — ^Materiala  cannot  create  unless  furnished  for  or  to 
be  used  upon  property  sought  to  be  charged,  p.  88. 

To  same  effect  in  Roebling  y.  Bear  Valley  etc  Ck>.,  99  Cal.  490,  holding 
lien  not  established  under  facts. 

89  Cal.  89-97.    6ESSNBR  ▼.  PALMAXEER. 

Vendor's  Lien  after  transfer  of  property  is  personal  and  not  assign- 
able, p.  92. 

To  same  effect  in  Woolley  v.  TVlckerd,  97  Cal.  71,  and  Claiborne  v. 
Castle,  98  Cal.  33,  cited  under  Avery  y.  Clark,  87  Cal.  619;  cited  in  Long- 
maid  y.  Coulter,  123  Cal.  212,  213,  215,  noted  under  Fitzell  y.  Leaky,  72 
Cal.  477. 

Vendor's  Lien  passes  with  assignment  of  purchase  money,  notes,  p. 
93. 

To  same  effect  in  National  Bank  y.  Lock,  17  Wash.  531,  61  Am.  St. 
Rep.  925.  Cited  in  Lewis  y.  Shearer,  189  HI.  186,  189,  on  point  that 
transfer  of  purchase  money  notes  operates  to 'assign  vendor's  lien;  Will- 
man  y.  Friedman,  3  Idaho,  738,  where  land  sold  under  executory  con- 
tract, yendee  going  into  possession,  but  title  remaining  in  yendor  until 
price  paid,  vendor  cannot  attach  for  unpaid  balance. 

89  Gal.  98-101.    CURRAN  y.  KENNEDY. 

Appeal  from  Judgment  for  insufficiency  of  evidence  must  be  taken 
within  sixty  days  after  its  rendition,  p.  100. 

To  same  effect  in  dissenting  opinion  in  Watson  v.  Mayberry,  16  Utah, 
278,  construing  local  statute. 

89  Cal.  101-109.    IN  RE  DENNERY. 

Inyoluntary  Insolvency. — Petition  by  partnership  creditors  need  not 
state  names  of  individual  members  of  firms,  p.  106. 

To  same  effect  in  In  re  Close,  106  Cal.  579,  sustaining  like  petition; 
Modesto  Bank  v.  Owens,  121  CaL  226,  sustaining  affidavit  to  chattel 
mortgage,  made  on  behalf  of  firm. 

89  Cal.  110-114.    MAYRHOFER  y.  BOARD  OF  EDUCATION;  23  Am. 
St.  Rep.  451. 

State  cannot  be  Sued  except  under  express  statutory  authority,  p. 
113. 

To  same  effect  in  Whittaker  v.  Tuolumne,  96  Cal.  101,  applying  rule 
to  suit  against  county  under  section  1050,  Code  of  Civil  Procedure;  and 
Skelly  v.  School  District,  103  Cal.  656,  to  garnishment  of  school  district; 
Colusa  Co.  y.  Glenn  Co.,  117  Gal.  437,  but  sustaining  action  between 
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oounties  undv  County  Goyemment  act;  Rubs  t.  Cricbion,  117  OaL  700, 
on  point  that  atate  is  excepted  from  statutes  of  limitations  unless  other- 
wise expressly  provided;  Estate  of  Boyer,  123  Cal.  024,  on  point  that 
statute  should  not  be  so  construed  as  to  include  sovereignties  unless 
obvious  intent  appears;  and  Reclamation  Dist.  v.  Sacramento  County, 
134  Cal.  480,  on  same  point,  holding  property  of  reclamation  dictrict 
exempt  from  state  and  county  taxes,  and  Savings  etc.  Soc  v.  San  Fran- 
eisoo,  131  Cal.  363,  holding  city  not  liable  for  interest  in  action  under 
section  3819,  Political  Code;  Ruperich  v.  Baehr,  142  Cal.  193,  construing 
Code  of  Civil  Procedure,  section  710,  relating  to  garnishment  of  officers' 
salaries. 

Mechanic's  Lien  cannot  be  acquired  against  public  building,  p.  114. 

To  same  effect  in  Bates  v.  Santa  Barbara,  90  CaL  646,  but  sustaining 
priority  of  right  of  materialman  on  such  building  against  contractor 
by  notice  under  section  1184,  Code  of  Civil  Procedure;  Witter  v.  School 
District,  121  Cal.  351,  352,  66  Am.  St.  Rep.  34  (and  note,  35),  denying 
right  to  levy  street  assessment  against  school  lots;  Whiteside  v.  Scho(^ 
Dist.,  20  Mont.  46,  as  to  mechanic's  lien  on  school  house.  CSted  in  Les- 
sard  V.  Town  of  Revere,  171  Mass.  295,  as  to  schoolhouse;  Columbia 
etc.  Bank  v.  Los  Angeles,  137  Cal.  470,  but  holding  decision  no  bar  to 
recovery  of  interest  in  action  to  recover  back  illegal  taxes;  Simpson  v. 
Gamache,  134  CaL  219.  Note  citations:  Badger  etc.  Co.  v.  Marion  etc. 
Co.,  30  Am.  St.  Rep.  308;  Noonan  v.  Hastings,  72  Am.  St.  Rep.  420. 

School  District  Indebtedness  cannot  be  incurred  beyond  annual  reve- 
nue unless  prior  provision  is  made  for  payment  of  debt  by  taxation, 
p.  114. 

To  same  effect  in  Smith  ▼.  Broderick,  107  CaL  648,  48  Am.  St  Rep. 
170,  applying  rule  to  municipal  indebtedness. 

89  CaL  116-122.    HEIDT  ▼.  MINOR.    S.  0.  113  CaL  385,  387,  390. 

Sureties  on  Notary's  Bond  are  not  liable  for  moneys  embezzled  by 
him  while  acting  as  agent,  p.  118. 

Cited  in  Bank  of  Woodland  v.  Oberhaus,  125  CaL  324,  noted  under 
Fogarty  ▼.  Finlay,  10  Cal.  239;  State  v.  Phiss,  58  Mo.  App.  152,  holding 
him  liable  for  false  certificate;  but  see  State  v.  Boughton,  58  Mo.  App. 
158,  holding  sureties  not  liable  when  such  certificates  covered  his  de- 
falcations as  agent. 

89  CaL  122-129.    SMITH  ▼.  HILL. 

Townsite  Patent  conveys  title  except  as  to  valuable  mines  known  to 
exist  before  its  issuance,  p.  126. 

To  same  effect  in  McCormick  v.  Sutton,  97  CaL  376,  sustaining  claim 
under  such  patent  as  against  mineral  claimant  under  facts;  Lamed  v. 
JenkinSy  113  Fed.  637,  holding  allegation  that  mines  were  known  es- 
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sential.    Distinguished  in  Callahan  t.  James,   141   CaL  293,  townsite 
patent  does  not  carry  title  to  mining  daim  or  mines. 

89  CaL  129-134.    ELLIS  ▼.  WOODBURN. 

Action  for  Attorney's  Fee. — ^Eyidenoe  is  admissible  as  to  reasonable 
▼alue  of  services  as  bearing  on  probability  of  making  of  express  con- 
tract alleged;  but  not  as  to  reasonableness  of  contingent  fee,  pp.  132, 
183. 

To  same  effect  on  first  point  in  Whitton  v.  Sullivan,  96  Cal.  482,  but 
holding  rule  inapplicable  under  facts  stated;  and  on  second  point  in 
Owen  y.  Heade,  104  Cal.  183,  holding  such  evidence  inadmissible. 

89  Cal.  135-140.    ELTZROXH  ▼.  RYAN.    S.  C,  91  Cal.  584,  685. 

Patentee  of  Public  Land  need  not  allege  that  he  has  not  parted  with 
title  so  acquired,  p.  139. 

Cited  in  Lettelier  ▼.  Mann,  79  Fed.  Rep.  82,  as  having  been  over- 
ruled by  later  cases. 

89  Cal.  141-143.    PEOPLE  ▼.  POND. 

Offices. — ^Police  Commissioner  of  San  Frandsoo  Is  not  elective  offieery 
p.  143. 

To  same  effect  in  People  v.  Edwards,  93  Cal.  156,  and  People  v.  Men- 
sies,  110  Cal.  452,  454,  cited  under  People  v.  Hammond,  66  Ca^.  655. 

89  Cal.  144-153.    PEOPLE  v.  FICK. 

Error  in  Admitting  Evidence  is  not  reversible  when  evidence  im- 
material, p.  148. 

To  same  effect  in  Cahill  v.  Murphy,  94  Cal.  32,  28  Am.  St.  Rep.  91, 
holding  evidence  admitted  to  have  been  immaterial. 

Indictment. — Question  of  idem  sonans  as  to  name  of  prosecutrix,  is 
one  for  jury,  p.  149. 

Cited  in  People  v.  Nishiyama,  135  Cal.  301,  and  Santolini  v.  State, 
6  Wyo.  122,  71  Am.  St.  Rep.  913,  as  to  variance  in  name  on  alleged 
forged  check;  Donohoe  etc.  Co.  v.  Southern  Pacific  Co.,  138  Cal.  193,  as 
to  variance  in  garnishment  proceedings  when  identity  is  found  by  court; 
StatQ  V.  Thompson,  10  Mont.  661,  as  to  foreign  name. 

88  Cal.  154-156.    PACIFIC  PAVING  CO.  ▼.  BOLTON. 

Undertaking  on  Appeal  from  judgment  and  new  trial  order  is  inef- 
fectual as  to  appeal  not  therein  specified,  p.  155. 

To  same  effect  in  Fomi  v.  Yoell,  95  Cal.  443  (and  see  S.  C.  99  CaL 
174);  Centerville  etc.  Co.  v.  Bachtold,  109  Cal.  113;  Duncan  v.  Times 
sic  Co.,  109  CaL  604,  and  Qranger  v.  Robinson,  114  CaL  632;  Cook  v. 
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lUtilway  Co.,  7  Utah,  420,  cited  under  Bemlaud  v.  Beecher,  74  OaL  618. 
Cited,  also,  in  Voorhees  v.  Manti,  13  Utah,  438,  on  point  that  appeal 
will  be  dismissed  when  transcript  does  nat  show  service  of  notice; 
Hurley  v.  O'Neil,  24  Hont.  294,  noted  under  Bemlaud  ▼.  Beecher,  74 
CaL  617. 

89  Cal.  158-170.    PEOPLE  ▼.  WALLACE. 

Witness  cannot  be  Impeached  by  party  calling  him,  by  proof  of 
declarations  made  contrary  to  testimony  given,  p.  164. 

To  same  effect  in  In  re  Kennedy,  104  Cal.  431,  holding  admission  oi 
such  proof  to  be  reversible  error;  People  v.  Creeks,  141  Cal  532,  where 
witness  has  failed  to  testify  to  all  that  was  expected,  but  has  not 
given  testimony  against  party  calling  him,  he  cannot  be  impeached  by 
previous  statements. 

Evidence  may  be  Rejected  by  court  if  improper,  although  no  objec- 
tion made  thereto,  p.  166. 

To  same  effect  in  Davey  v.  S.  P.  Co.,  116  Cal.  330,  holding  grounds 
of  rejection  immaterial  when  rejection  itself  proper. 

89  Cal.  170-178.    RICHARDS  ▼.  TRAVELERS'  INSURANCE  CO.;  2t 
Am.  St.  Rep.  455. 

Complaint  on  Policy  need  not  specifically  allege  proof  of  death,  p. 
174. 

To  same  effect  in  Berliner  v.  Insurance  Co.,  121  Gal.  466,  sustaining 
general  allegation  as  to  performance  of  conditions. 

Life  Insurance. — ^"Accident"  is  a  casualty  happening  unexpectedly 
and  without  any  design  on  part  of  assured,  p.  175. 

Cited  in  Jenkin  v.  Pacific  etc.  Ins.  Co.,  131  CaL  124,  allowing  recov- 
ery on  policy  under  facts  stated;  Travelers'  Ins.  Co.  v.  Wyness,  107 
Ga.  590,  and  Railway  etc.  Assn.  v.  Drummond,  56  Neb.  241,  sustaining 
instructions  as  to  "accident";  to  same  effect  in  Gresham  v.  Insurance  Co., 
67  Ga.  498,  27  Am.  St.  Rep.  264,  but  excluding  death  caused  in  encounter; 
but  see  Lovelace  v.  Protective  Assn.,  126  Mo.  116,  47  Am.  St.  Rep.  644 
(and  note,  645),  holding  death  caused  by  accident  under  facts;  and 
Collins  V.  Fidelity  etc.  Co.,  63  Mo.  App.  267,"  ruling  similarly;  Warner 
V.  Accident  Assn.,  8  Utah,  439,  441,  further  citing  main  case  on  point 
that  suicide  will  not  be  presumed  in  case  of  d'^^th.  Note  citations: 
Healey  v.  Accident  Assn.,  23  Am.  St.  Rep.  641,  on  general  subject 

General  Citation. — ^Tinsley  v.  Penniman,  12  Tex.  Civ.  iipp.  597. 

89  Cal.  178-184.    CHITTENDEN  v.  PRATT. 

Chattel  Mortgages. — ^Recording  of  crop  mortgage  gives  constructive 
notice  of  mortgagee's  title,  p.  183. 


4107  Notet  on  California  Keporta.         88  Gal.  186-211 

To  same  effect  in  Works  t.  Merritt,  105  CaL  470,  on  point  that  re- 
eording  act  (section  2957,  Civil  Code)  is  not  limited  to  mortgages  enu- 
merated in  section  2955. 

Crop  Mortgage. — ^Purchaser  from  mortgagor  when  mortgage  recorded 
is  liable  in  conversion  to  mortgagee  for  removal  of  crop  mortgaged,  p. 
183. 

To  same  effect  in  Bank  v.  Duncan,  117  CaL  416,  applying  rule  as  be- 
tween mortgagor  and  pledgee  of  mortgagee;  Alferitz  v.  Ingalls,  83  Fed« 
971,  discussing  nature  of  chattel  mortgage  and  right  to  increase. 

89  Cal.  186-196.    LAN6AN  ▼.  LANGAN. 

Appeal  from  Judgment  will  be  dismissed  if  taken  too  late,  notwith- 
standing stipulation  extending  time  therefor,  and  although  dismissal 
not  asked  for  hj  respondent,  p.  195. 

To  same  effect  in  McLaughlin  v.  Menotti,  89  Cal.  363,  dismissing  ap- 
peal on  court's  own  motion;  People  v.  Walker,  132  Cal.  138,  noted  under 
Fairchild  v.  Daten,  38  CaL  286. 

New  Trial  may  be  had  Where  Judgment  is  based  on  contrary  find- 
ings, p.  194. 

Approved  in  Kaiser  v.  Dalto,  140  CaL  170,  failure  to  find  on  material 
issue  is  not  ground  for  new  trial  if  not  specifically  urged. 

89  Cal.  196-203.    BROWN  ▼.  CLARK. 

Adverse  Possession — ^Payment  of  Taxes. — Adverse  claimant  need  pay 
only  taxes  levied  during  his  five  years'  adverse  possession  after  pay- 
ments by  owner,  p.  201. 

To  same  effect  in  Cavanaugh  v.  Jackson,  99  Cal.  674,  on  point  that 
payment  by  each  will  not  nullify  such  possession,  regardless  of  priority 
of  times  of  payments.  Note  citations:  De  Frieze  v.  Quint,  28  Am.  St. 
Rep.  161,  on  general  subject. 

89  CaL  203-211.    RANKIN  ▼.  AMAZON  INS.  CO.    23  Am.  St.  Rep.  460. 

Insurance. — Survey  is  not  to  be  considered  as  a  warranty  when  pre- 
sented after  policy  issued,  p.  208. 

To  same  effect  in  Michigan  etc  Co.  v.  Wich,  8  Colo.  App.  413,  as  to 
application  made  after  such  issuance. 

Insurance  Policy  may  be  rescinded  for  material  misrepresentations, 
p.  208.  See  note  to  Boyd  v.  Insurance  Co.,  25  Am.  St.  Rep.  680,  on 
misrepresentations;  Jones  v.  Insurance  Co.,  25  Id.  706,  on  rescission. 

Insurance  Policy  must  be  construed  most  strongly  against  insurer,  in 
ease  of  ambiguity,  p.  209. 

To  same  effect  in  Northey  v.  Bankers'  etc.  Assn.,  110  Cal.  550,  as  to 
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question  of  maturity  of  payment  under  penalty  of  forfeiture;  Bayley 
y.  Emp.  etc  Co.,  126  CaL  352,  construing  "compensation''  as  iHed  in 
accident  policy. 

Insurance— Watchinan.— Warranty  as  to  keeping  muot  be  strietly 
complied  with  when  explicit,  p.  209. 

To  same  effect  in  McKenzie  ▼.  Insurance  Co.,  112  OaL  557,  holding 
warranty  not  complied  with.  Distinguished  in  Hart  y.  Insurance  Go., 
9  Wash.  629,  where  the  condition  was  not  expressly  made  a  warranty. 

General  Citation.— McGannon  y.  Michigan  etc  Fire  Ins.  Co.,  127  Mkh. 
647. 

89  OaL  211-216.    DEDMON  ▼.  MOFFITT. 

Failure  to  Find  on  material  issue  is  not  reyersible  error  unless  evi- 
dence was  presented  in  such  issue,  p.  213. 

Cited  from  counsel's  brief  in  Kirman  y.  HunnewiU,  93  CaL  526^  dis- 
eussing  sufficiency  of  findings  to  support  judgment. 

89  CaL  216-223.    BARRY  y.  GOAD. 

Municipal  Contracts. — Board  of  Education  can  make  such  eonlwiets 
only  as  are  allowed  by  statute,  p.  222. 

To  same  effect  in  Brown  y.  Board,  103  CaL  534,  but  holding  inyalidity 
of  contract  not  shown  by  pleadings,  on  demurrer  to  complaint  in  as- 
sumpsit against  board. 

Injunction  will  Lie  at  suit  of  taxpayer  to  preyent  payment  for  ser- 
yices  rendered  board  of  education  under  unauthorized  contract,  p.  223. 

CSted  in  Johnston  y.  Sacramento  County,  137  CaL  210,  noted  under 
Linden  y.  Case,  46  CaL  171. 

89  OaL  223-227.    PEOPLE  y.  ARRAS. 

Criminal  Law. — ^Variance  is  immaterial  unless  acquittal  under  the 
information  would  be  no  bar  to  further  prosecution,  p.  226. 

Cited  in  People  y.  Terrill,  132  CaL  499,  noted  under  People  y.  Hughes, 
41  Cal.  236;  People  y.  Chretien,  137  CaL  455,  noted  under  People  t. 
Phillips,  70  CaL  61. 

89  CaL  228-231.    PEOPLE  y.  DXTHN. 

Municipal  Ordinances  as  to  license  taxes  can  be  passed  only  at  reg- 
ular or  special  meeting  called  therefor,  p.  230. 

To  same  effect  in  San  Diego  y.  Seifert,  97  CaL  597,  holding  meeting 
regular  under  facts  stated,  and  see  Merced  y.  Fleming,  111  CaL  49, 
ruling  similarly  on  facts  and  holding  burden  of  proof  to  be  on  one 
attacking  its  yalidity. 
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89  CaL  237-244.    PUGST  SOUITD  STC.  CO.  ▼.  KRUG. 

Agency.— -Precedent  Authority  may  be  proved  by  oiroumstautiai  evi- 
dence, p.  248. 

To  same  effect  m  Pope  v.  Ormsby  Co.,  Ill  OaL  163,  applying  rule  to 
subsequent  ratification;  Bergtholdt  y.  Porter,  114  GaL  688,  also  cited 
below. 

Appeal. — Order  granting  new  trial  will  be  affirmed  when  granted  <m 
ground  of  preponderance  of  evidence,  p.  244. 

Cited  in  De  Haven  v.  McAuley,  138  CaL  67^,  affirming  order  accord- 
ingly. 

Agency. — Undisclosed  Principal  is  liable  for  goods  sold  to  agent  in 
own  name,  at  seller's  option,  p.  244. 

To  same  effect  in  Bergtholdt  v.  Porter,  114  Cal.  689,  also  cited  above. 

89  Cal.  245-250.    HAI6HX  ▼.  VALLET.    23  Am.  St.  Rep.  465. 

Forged  Deed  is  void  for  all  purposes,  and  recording  imparts  no  notice, 
p.  247. 

See  notes  to  King  v.  Rhew,  23  Am.  St.  Rep.  84,  on  forged  deeds. 

Contradictory  Instructions. — Judgment  will  be  reversed  when  founded 
on,  p.  249. 

Cited  in  Linden  v.  Mining  Co.,  20  Utah,  145,  as  to  instructions  on 
negligence. 

Expert  Evidence  does  not  conclude  jury,  p.  250. 

Cited  in  Beveridge  v.  Lewis,  137  Cal.  628,  noted  imder  McLean  v. 
Crow,  88  Cal.  644. 

See  note  to  Louisville  etc.  Co.  v.  Whitehead,  42  Am.  St.  Rep.  473, 
on  general  subject. 

89  Cal.  261-258.    BLUMENXHAL  ▼.  GOOD  ALL. 

Real  Estate  Broker  is  not  deprived  of  commissions  already  earned  by 
revocation  of  authority  before  actual  sale  to  his  purchaser,  p.  255. 

Approved  in  Roper  v.  John  Rosenfeld's  Sons,  145  Cal.  677,  broker  is 
not  entitled  to  commissions  under  contract  calling  for  prompt  reply, 
where  he  foimd  purchaser  two  days  later.  See  note  to  Wray  v.  Car- 
penter, 25  Am.  St.  Rep.  267,  and  KaUey  v.  Baker,  28  Id.  548,  on  general 
subject. 

89  Cal.  258-263.    SCOTT  ▼.  JACKSON. 

Estoppel  in  Pais  may  be  created  by  acquiescence  or  tadt  eneourage- 
ment,  p.  262. 

To  same  effect  in  Dolbeer  v.  Livingston,  100  Cal.  622,  holding  surety 
on  bond  estopped  under  facts  to  deny  its  validity;  Stewart  v.  Sefton, 
108  CaL  209,  as  to  estoppel  of  land  owner  as  to  ownership  of  trees 
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planted  on  his  property  by  mistake;  Pope  y.  Armsby  Go.,  Ill  Oal.  164, 
as  to  estoppel  of  principal  to  deny  authority  of  agent  assuming  to 
contract  in  his  name;  and  on  same  point  in  Carpy  v.  Dowdell,  115  OaL 
687,  as  to  bank's  estoppel  to  deny  cashier's  authority;  NicholBoa  t. 
Banking  Co.,  130  Cal.  639,  holding  bank  estopped  by  cashier's  acts,  under 
facts  stated.  Note  citations:  Estes  y.  Jackson,  32  Am.  St.  Rep.  786, 
on  general  subject. 

Tender — Objection  to  sufficiency  is  waiyed  if  not  made  at  the  time, 
p.  263. 

Distinguished  in  Colton  y.  Oakland  Bank,  137  CaL  383,  noted  ondsr 
Oakland  Bank  y.  Applegarth,  67  CaL  86. 

89  Cal.  264-267.    FOSTER  y.  MAGINNIS. 

Statute  of  Frauds. — ^Part  Performance  will  not  make  parol  oontimet 
out  of,  unless  distinctly  referable  thereto,  p.  266. 

See  note  to  Nelson  y.  Shelby  etc  Co.,  38  Am.  St.  Rep.  133,  on  geoflrtl 
subject. 

89  Cal.  276-279.    HORN  y.  HAMILTON. 

Variance  is  Waiyed  by  trial  without  objection,  p.  279. 

To  same  effect  in  Stockton  etc  Works  y.  Insurance  Co.,  121  CSaL  178, 
holding  such  waiyer  shown;  Merrill  y.  Pac  etc.  Co.,  131  CaL  585,  apply* 
ing  rule  to  defectiye  complaint  not  demurred  to  or  attacked  below. 

89  CaL  280-286.    DAVIBS  y.  OCEANIC  STEAMSHIP  CO. 

Negligence. — Complaint  states  cause  of  action  when  alleging  negli- 
gence and  carelessness  generally,  p.  283. 

Cited  in  Cunningham  y.  Railway  Co.,  115  CaL  666,  sustaining  com- 
plaint for  injury  to  child  struck  by  electric  car. 

Contributory  Negligence  is  question  of  fact  where  eyidenoe  conflict- 
ing, p.  286. 

To  same  effect  in  Smith  y.  Steamship  Co.,  99  CaL  467,  holding  ques- 
tion properly  left  to  jury  under  facts  shown;  Stephenson  y.  S.  P.  Co., 
102  Cal.  149,  holding  nonsuit  properly  denied;  Hebishaw  y.  Standard 
etc  Co.,  131  CaL  432,  noted  under  Sanborn  y.  Madera  etc  Co.,  70  CaL 
261. 

89  CaL  286-304.    BULL  y.  BRAY. 

Findings  of  Probatiye  Facts  are  sufficient  only  when  ultimate  fact 
necessarily  results  therefrom,  p.  292. 

To  same  effect  in  Southern  Pacific  etc.  Co.  y.  Whitaker,  109  CaL  274, 
as  to  findings  on  adverse  possession;  Estate  of  Benton,  131  CaL  475, 
holding  findings  of  fraud  in  will  contest  insufficient. 
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Fraudulent  Conyeyances. — ^Fraudulent  Intent  is  question  of  faet  and 
does  not  conclusiyely  follow  from  insolvency  or  want  of  consideration, 
p.  292. 

To  same  effect  in  Threlkel  y.  Scott,  89  Oal.  353  (cited  in  Hutchinson 
▼.  Bank,  133  Ind.  283;  36  Am.  St.  Rep.  647),  holding  specific  allegation 
of  such  intent  necessary  in  action  to  set  aside  deed;  Windhaus  v.  Bootz, 
92  Cal.  622,  and  Emmons  y.  Barton,  109  Cal.  671,  on  point  that  volun- 
tary conveyance  is  not  presumptively  fraudulent;  Haas  v.  Whittier,  97 
Gal.  420,  and  Matter  of  Muller,  118  Cal.  434,  holding  presumption  from 
transfer  out  of  ordinary  cause  rebutted  by  evidence;  Daugherty  v. 
Daugherty,  104  Cal.  223,  but  holding  voluntary  conveyance  fraudulent 
under  facts;  Knox  v.  Moses,  104  Cal.  505,  on  point  that  voluntary  deed 
between  spouses  is  not  void  where  found  made  without  fraudulent  in- 
tent; Cook  Y.  Cockins,  117  Cal.  153,  further  holding  amendment  of  1895 
to  section  3440,  Civil  Code,  not  retroactive;  Bank  v.  Maxwell,  123  Cal. 
372,  69  Am.  St.  Rep.  72,  noted  under  Hagar  v.  Shindler,  29  Cal.  60; 
Wolters  v.  Rossi,  126  Cal.  652,  noted  under  Judson  v.  Lyford,  84  Cal. 
606;  White  ▼•  Besse,  145  CaL  226,  applying  rule  in  suit  to  enjoin  exe- 
cution sale. 

89  OaL  804-810.    McVERRY  ▼.  BOTD. 

Street  Aasesaments. — ^Bxtenaion  of  contract  time  is  v«lid  although 
Tosolution  thereof  and  certificate  not  recorded,  p.  306. 

To  same  effect  in  Bde  v.  Knight,  93  Cal.  162,  holding  provision  merely 
directory;  Buckman  v.  Landers,  111  CaL  360,  on  point  that  certificate 
need  not  be  indorsed  before  expiration  of  original  time;  Wells  v.  Wood, 
114  OaL  257,  also  cited  below. 

Sxtension  of  Contract. — Certificate  by  superintendent  is  merely  evi< 
dence  of  fact  of  extension  by  supervisors,  who  alone  have  power  to 
extend,  p.  307. 

To  same  effect  in  Buckman  v.  Cuneo,  103  CaL  65,  discussing  power 
of  board  to  grant  successive  extensions,  under  act  of  1889. 

Street  Assessments. — ^Regarding  street  is  within  discretion  of  super- 
yiaon,  p.  309. 

To  same  effect  in  Wells  v.  Wood,  114  CaL  257,  discussing  sufi&ciency 
of  notice  therefor. 

Street  Assessments. — ^Appeal  to  supervisors  is  exclusive  method  for 
objection  to  correctness  of  assessment,  p.  310. 

To  same  effect  in  Oirvin  v.  Simon,  116  CaL  611,  applying  rule  to 
question  of  proper  performance  of  work.  Distinguished  in  De  Haven 
T.  Berendes,  135  CaL  181,  holding  void  assessment  not  validated  by  fail- 
un  to  appeaL 
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89  Cal.  316-321.    BROCK  ▼.  LUNIN6. 

Extension  of  time  for  performance  of  street  contract  cannot  be  giTen 
after  expiration  of  time  limited  in  contract,  p.  319. 

Approved  in  dissenting  opinion  in  Chase  v.  Trout,  146  Cal.  375,  major- 
ity holding  under  curative  clause  of  Bond  Act,  objection  that  time  for 
completion  of  contract  was  extended  after  expiration  of  time  fixed  in 
contract,  is  not  valid  after  issue  of  bonds. 

Street  Assessment. — ^Appeal  to  supervisors  is  unnecessary  when  con- 
tract is  void,  p.  321. 

To  same  effect  in  Ferine  v.  Forbush,  97  Cal.  310,  313,  when  contract 
extends  into  or  beyond  period  fixed  by  statute,  but  holding  appeal 
necessary  unless  contract  is  void,  and  on  last  point  Girvin  v.  Simon,  116 
Cal.  610;  Warren  v.  Chandos,  115  Cal.  387,  when  street  ordered  graded 
to  other  than  official  line;  Chase  v.  Treasurer,  122  Cal.  545,  when  pub- 
lication of  notice  insufficient;  De  Haven  v.  Berendes,  135  Cal.  181,  as 
to  assessment  for  work  to  be  done  to  the  satisfaction  of  street  super- 
intendent. 

Street  Assessment. — ^ProceedingB  must  be  in  strict  oomplianoe  with 
statute,  p.  320. 

To  same  effect  in  Keleo  v.  Cole,  121  Cal.  123,  holding  extension  void, 
and  on  8am«  point  McQuiddy  v.  Brannock,  70  Mo.  App.  547;  Berwind 
V.  Investment  Co.,  20  Tex.  Civ.  App.  430,  holding  certificates  issued  for 
work,  void,  when  city  has  Improperly  accepted  incomplete  work,  noted 
under  Dougherty  v.  Hitchcock,  35  Cal.  523;  Old  Colony  Trust  Co.  v. 
Wichita,  123  Fed.  774,  where  ordinance  granting  franchise  provided  for 
its  termination,  after  five  years  by  resolution  on  six  months'  notice, 
franchise  not  terminated  by  motion  adopted  six  months  prior  to  the 
five  years. 

89  CaL  321-324.    SIDDALL  ▼.  CLARK. 

Mutual  Promises  are  Concurrent  Considerations,  and  will  support  each 
other  unless  one  or  the  other  is  void,  p.  324. 

Approved  in  Gallagher  v.  Equitable  Gas  L.  Co.,  141  Cal.  707,  where 
defendant  agreed  to  use  gas  in  hotel  and  discontinued  use  of  electricity, 
and  incurred  expense  for  gas  fixtures,  there  is  oonsideratioii  for  supply 
of  gas  at  specified  rate  so  long  as  used. 

89  Cal.  324-326.    BLAKELY  v.  BLAEELY. 
Divorce. — Cross-complaint  may  be  filed  in  action,  p.  325. 

Cited  in  Pacific  etc.  Co.  v.  Ross,  131  Cal.  10,  but  holding,  as  in  mam 
case,  that  rejection  thereof  is  not  error  when  not  prejudicial  to  defend- 
ant;  BerdoU  v.  Berdolt,  56  Neb.  796,  allowing  pleading  under  looal 

statutes. 
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89  Cal.  327-332.     HARRISON  y.  McCORMICK.     23  Am.  St.  Rep.  469. 
S.  C,  122  Gal.  at  052. 

Parol  Eyidenoe  is  inadmissible  to  add  new  terms  to  contract  appar- 
ently complete  on  its  face,  p.  330. 

To  same  effect  in  Kreuzberger  v.  Wingfield,  96  Gal.  255,  but  holding 
memorandum  incomplete  and  admitting  evidence;  but  see  Bradford  etc. 
Co.  y.  Joost,  117  Cal.  209,  ruling  aliter  and  following  main  rule;  Gardiner 
y.  McDonogh,  147  Cal.  318,  319,  320,  325  (distinguished  in  dissenting 
opinion,  p.  327),  written  contract  for  sale  of  '^500  sax  Bayo  more  or  less 
at  $3.50  per  100,"  cannot  be  varied  by  parol  evidence  that  sale  was  by 
sample.  Note  citations:  Harris  v.  Murphy,  60  Am.  St.  Rep.  059,  on 
general  subject. 

Contract  of  Sale. — ^Abbreyiations  used  therein  may  be  rejected  as 
surplusage  when  meaningless  and  contract  otherwise  complete,  p.  331. 

To  same  effect  in  Berry  y.  Kowalsky,  95  Gal.  138;  29  Am.  St.  Rep. 
104,  but  miBtaining  complaint  containing  contract  with  sudh  abbrevia- 
tions. 

89  Cal.  332-339.    WOLFF  y.  CANADIAN  PACIFIC  RAILWAY.    8.  C. 
123  GaL  687. 

Default  Should  be  Vacated  when  drcumstances  are  suoh  u  to  lead 
court  to  hesitate,  p.  837. 

To  same  effect  in  Harbaugh  v.  Honey  Lake  etc.  Co.,  109  Gal.  70,  sus- 
taining vacation  under  facts,  and  Banta  v.  Siller,  121  Gal.  410,  ruling 
similarly;  Merchants'  Go.  v.  Los  Angeles  etc.  Co.,  128  Gal.  021,  and 
Utah  etc  Bank  y.  Trumbo,  17  Utah,  208,  noted  under  Roland  v.  Kreyen- 
hagen,  18  Gal.  455;  In  re  Tracey,  130  GaL  390,  reversing  order  refusing 
to  vacate  default. 

89  GU.  339-361.    FOX  y.  TAT.    23  Am.  St.  Rep.  474. 

Statute  ol  Limitations.— Pleading  of  in  answer  is  presumed  denied 
by  plaintiff,  p.  344. 

To  same  effect  in  Thomas  y.  Glendinning,  13  Utah,  57,  holding  burden 
df  proof  of  bar  to  be  on  party  pleading  it. 

Statute  of  Limitations  in  case  of  express  trust  does  not  begin  to 
run  until  repudiation,  p.  349. 

See  note  to  Wallace  v.  Bank,  24  Am.  St.  Rep.  045,  and  Seculovich 
y.  Morton,  40  Id.  108,  on  general  subject. 

Foreign  Executor  may  sue  here  individually  to  foreclose  mortgage 
given  him  as  trustee,  p.  350. 

To  same  effect  in  McGully  v.  Cooper,  114  Cal.  261;  55  Am.  St.  Rep. 
09,  discussing  right  of  andllary  administrator  to  recover  from  dom- 

Notes  Cal.  Rep.— 258. 
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iciliary  administrator  temporarily  here,  possession  of  certificate  of  de- 
posit in  local  bank;  Joy  v.  Elton,  9  N.  Dak.  437,  noted  under  Estate  of 
Ortiz,  86  Cal.  306.  Note  citations:  Shinn's  Estate,  45  Am.  St.  Rep. 
670,  672,  on  general  subject. 

89  Cal.  351-353.    THSSLKEL  T.  SCOTT. 

Fraudulent  Conyeyance. — ^Fraudulent  Intent  is  question  of  fact  and 
must  be  alleged,  p.  353. 

To  same  effect  in  Windhaus  v.  Bootz,  92  Cal.  622,  Daugherty  t. 
Daugherty,  104  Cal.  223,  Emmons  v.  Barton,  109  Cal.  671,  First  Nat 
Bank  v.  Ludvisgen,  8  Wyo.  250,  and  Hutchinson  v.  Bank,  133  Ind.  283; 
36  Am.  St.  Rep.  547,  cited  under  Bull  v.  Bray,  89  Cal.  286;  White  ▼. 
Besse,  145  Cal.  226,  applying  rule  in  suit  to  enjoin  execution  sale. 

89  Cal.  354-367.     McLAUGHLIN  ▼.  HENOTTL     a  C.   105  Cal.  572; 
167  U.  S.  708. 

Public  Lands. — ^Railroad  Orant  under  act  of  1862,  operating  in  prae- 
senti,  p.  359. 

To  same  effect  in  Forrester  ▼.  Scott,  92  CaL  402,  aa  to  Texaa  Pacific 
grant,  16  Stats,  at  large,  573. 

89  Cal.  367-373.    STUART  T.  ADAMS. 

Minfn|r  Partnership  is  governed  by  rules  cf  ordinary  partnership  un- 
less agreement  or  usage  to  contrary,  p.  370. 

To  same  effect  in  Dellapiazza  v.  Foley,  112  CaL  384,  discussing  lia- 
bility for  services  of  superintendent. 

Mining  Partners  are  liable  for  necessary  supplies  purchased  for  mine 
by  its  superintendent,  p.  372. 

To  same  effect  in  Heald  v.  Hendy,  89  Cal.  635,  aa  to  liability  for 
provisions  furnished  miners'  boarding  house  by  superintendent's  order. 

Mining  Partnership  does  not  arise  from  agreement  to  work  mine  and 
share  in  expenses  and  profits,  p.  373. 

To  same  effect  in  Vietti  v.  Neabitt,  22  Nev.  395,  holding  none  shown 
under  facts  stated. 

89  CaL  373-384.    C ASHMAN  ▼.  ROOT.    23  Am.  St.  Rep.  482. 

Sale  of  Stock  on  Margin  is  void  under  constitution,  although  contract 
made  between  customer  and  stock  broker,  p.  383. 

To  same  effect  in  Wetmore  v.  Barrett,  103  CaL  248,*  sustaining  re- 
covery of  margins  paid  such  brokers,  and,  on  same  point,  Sheehy  r. 
Shinn,  103  Cal.  340,  holding  transaction  to  be  such  sale;  KuUman  v. 
Simmens,  104  Cal.  599,  600,  further  citing  main  case  on  point  that  court 
will  take  judicial  notice  of  reasons  for  constitutional  inhibition.    Cited, 
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also,  in  Fox  v.  Hale  etc.  Co.,  108  Cal.  385,  discussing  entries  on  broker's 
books  as  to  ownership  of  stock;  Maurer  v.  King,  127  Cal.  118,  but 
holding  transaction  discussed  not  within  constitutional  inhibition;  but 
ef.  Parker  v.  Otis,  130  Cal.  326,  ruling  aliter,  and  allowing  recovery  of 
margins  paid  broker;  Stillwell  v.  Cutler,  146  Cal.  660,  upholding  re- 
covery by  customer  of  money  paid  to  broker  for  sale  of  shares  on 
margin  though  customer  knew  no  one  but  broker  in  transaction;  Otis 
▼.  Parker,  187  U.  S.  610,  upholding  California  constitution,  article  4, 
section  26,  in  so  far  as  it  relates  to  sales  of  stock  on  margins.  Note 
citations:  Oliphant  v.  Markham,  23  Am.  St.  Rep.  370,  and  Jamieson 
▼.  Wallace,  59  Id.  308,  on  gambling  contracts. 

89  Cal.  385-387.    DEWAR  y.  RUIZ. 

Application  for  Pnrchase  of  Swamp  Land  filed  prior  to  segregatioa 
of  land  to  state  is  void,  p.  387. 

Approved  in  Polk  v.  Sleeper,  143  Cal.  72,  following  rule. 

89  Cal.  387-398.    BATES  ▼.  GREGORY. 

Obligation  of  Contract  is  not  impaired  by  act  affecting  remedy  unless 
practically  amounting  to  affecting  the  right,  p.  393. 

To  same  effect  in  Teralta  etc.  Co.  v.  Shaffer,  116  Cal.  523,  58  Am. 
St.  Rep.  196,  holding  act  unconstitutional  as  impairing  vested  right  of 
redemption  from  taxes. 

Constitntionality  of  Statute  is  presumed  unless  contrary  clearly  ap- 
parent, p.  394.    See  note  to  Stevenson  v.  Colgan,  25  Am.  St.  Rep.  234. 

Municipal  Corporation  does  not  lose  its  identity  by  legislative  change 
of  its  boundaries,  p.  395. 

To  same  effect  in  Hughes  v.  Ewing,  93  Cal.  419,  applying  rule  to 
school  district;  Tulare  County  v.  Kings  County,  117  Cal.  202,  discussing 
liability  for  contribution  on  formation  of  new  county;  Herring  v.  Irri- 
gation Dist.,  95  Fed.  724,  holding  irrigation  bonds  not  affected  by  ex- 
clusion of  lands  from  district  after  due  organization. 

Statute  of  Limitations  may  be  pleaded  by  municipal  corporation  in 
proceeding  for  mandamus  against  it,  p.  398. 

To  same  effect  in  Barnes  v.  Glide,  117  Cal.  8,  59  Am.  St.  Rep.  158, 
as  to  mandamus  against  swamp  land  trustees;  Sonoma  County  v.  Hall, 
132  Cal.  598,  as  to  plea  of  statute  by  sureties  on  official  bond;  San 
Luis  Obispo  County  v.  Gage,  139  Cal.  408,  holding  mandamus  barred 
when,  as  in  main  case,  claimant  did  not  present  demand  until  after 
it  was  barred. 

89  Cal.  399-410.     FISHER  ▼.  SOUTHERN  PACIFIC  RAILROAD  CO. 

Evidence. — ^Medical  Works  cannot  be  read  to  witness  on  cross-exam- 
ination and  his  opinion  thereon  asked,  p.  407. 
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To  same  effect  In  Lilley  y.  Parkinson,  91  Gal.  656,  as  to  similar  pne- 
tice  in  examination  in  chief;  Byers  v.  Railroad,  94  Tenn.  351,  on  point 
that  books  may  be  so  used  to  best  knowledge  and  accuracy  of  expert 
witness.  Butler  v.  South  Carolina  etc  Ry.  Co.,  130  N.  C.  19. 

89  Cal.  410-421.    SIVESSIDB  WATER  CO.  y.  0A6E.     S.  C.  108  Cal. 
240,243. 

Diyersion  of  Water. — ^Answer  pleading  prior  appropriaticm  is  insuffi- 
cient unless  showing  defendant  entitled  as  riparian  owner  to  definite 
quantity  of  water,  p.  420. 

To  same  effect  in  San  Luis  etc.  Co.  y.  Estrada,  117  CaL  182,  holdmg 
no  question  of  riparian  rights  to  haye  arisen  under  similar  answer  in 
like  action. 

89  Cal.  421-420.    SX  PASTE  WILLIAMS. 

Criminal  Law — Judgment. — ^Essentials  of  stated,  p.  426. 

Cited  in  Ex  parte  Dela,  25  Ney.  350,  83  Am.  St.  Rep.  600,  noted  mider 
In  re  Ring,  28  Cal.  253. 

89  Cal.  427-433.    SMITH  y.  BELSHAW. 

Master  is  not  Liable  for  acts  of  independent  contractor,  p.  430. 

See  notes  Roddy  y.  Railway  Co.,  24  Am.  St  Rep.  343;  CoyingtoB 
etc.  Co.  y.  Steinbrock,  76  Am.  St.  Rep.  385. 

Torts. — ^Liability  is  dependent  on  the  facts  and  the  relatkm  of  the 
parties,  p.  431. 

Cited  in  Quint  y.  Dimond,  135  CaL  574,  noted  under  Gukoni  t.  Tyler, 

64  CaL  334. 

89  Cal.  433-437.    HAUBERT  y.  MAUSSHARDT. 

Contract. — ^Royation  is  not  shown  when  original  party  is  held  to  con- 
tract, p.  436. 

To  same  effect  in  Dellapiazza  y.  Foley,  112  Cal.  386,  holding  taking 
of  note  from  one  partner  not  to  constitute  noyation  of  daim  against 
firm  when  other  copartner  still  held  liable. 

89  Cal.  437-439.    LONO  y.  SAUFLEY. 

Written  Agreement  cannot  be  limited  by  parol,  p.  439. 

Approved  in  dissenting  opinion  in  Ames  y.  Southern  Pac  Co.,  141 
Cal.  734,  majority  holding  in  action  for  damages  for  being  put  off  spe- 
cial night  train,  parol  evidence  is  admissible  to  show  that  ticket  not 
good  unless  berth  procured  and  notice  thereof  to  plaintiff. 
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89  Cal.  440-446.    PORTER  ▼.  JENNINGS. 

Injunction. — Order  granting  or  disBolving  is  within  discretion  of  court, 
p.  442. 

Cited  in  Einstein  y.  Bank,  137  CaL  49,  as  to  enjoining  of  execuiton 
sale,  creating  cloud  on  title. 

Order  Dissolving  Temporary  Injunction  on  filing  of  answer  denying 
equities  is  erroneous  when  equivalent  to  dismissal  of  action  and  defend- 
ant not  prejudiced  by  continuance,  p.  443. 

To  same  effect  in  Spreckels  v.  Bank,  113  Cal.  276;  54  Am.  St.  Rep. 
350,  reversing  such  order  under  facts  stated  in  action  by  pledgor  of 
stock  to  enjoin  its  transfer  on  corporate  books;  BuUard  v.  Kempff,  119 
Gal.  13,  ruling  similarly  in  action  to  enjoin  removal  of  bulkhead. 

89  Gal.  456-459.    WALKER  v.  EMERSON. 

Diversion  of  Water  may  be  enjoined  when  without  right,  p.  458. 

Approved  in  Southern  Cal.  Inv.  Co.  v.  Wilshire,  144  CaL  73,  follow- 
ing rule;  Mendelson  v.  McCabe,  144  Cal.  233,  restraining  use  of  right 
of  way  by  grantee  in  violation  of  terms  of  grant;  Vestal  v.  Young,  147 
Cal.  719,  where  party  acquires  easement  on  public  land  for  flume  to 
convey  water  to  his  own  land,  one  subsequently  acquiring  lands  sub- 
ject to  such  easement,  may  enjoin  use  of  ditch  subsequently  constructed 
in  different  place  on  such  land;  Crescent  Min.  Co.  ▼.  Silver  ELing  Min. 
Co.,  17  Utah,  468.    See  note  26  Am.  St.  Rep.  167. 

89  CaL  464-467.    RESPINI  ▼.  PORTA.    23  Am.  St.  Rep.  488. 

Lease  is  not  Terminated  by  abandonment  by  tenant  without  land- 
lord's consent,  and  latter's  taking  possession  and  leasing  property  to 
another,  p.  465. 

Explained  and  distinguished  in  Welcome  v.  Hess,  90  Cal.  514,  25  Am. 
St.  Rep.  150  (and  note,  150),  holding  surrender  accepted  by  landlord 
and  latter  estopped  from  claiming  rent  from  original  tenant;  Bo  wen 
▼.  Clarke,  22  Oreg.  571;  29  Am.  St.  Rep.  629  (and  note),  holding  right 
to  rent  not  waived  by  re-entry,  and  see  Merrill  v.  Willis,  51  Neb.  164, 
discussing  landlord's  remedies  on  tenant's  abandonment. 

89  Cal.  471-473.    EX  PARTE  HALSTED. 

Police  Courts. — ^Whitney  Act   (Mar.  18,  1885),  construed,  p.  472. 

Cited  in  concurring  opinion  in  People  v.  Wong  Wang,  92  CaL  281, 
on  point  that  census  is  not  complete  as  to  classification  of  cities,  until 
filed  in  office  of  superintendent. 

Imprisonment  for  nonpayment  of  fine  may  be  ordered  to  be  in  city 

jail,  p.  473. 

To  same  effect  in  In  re  Ambrosewf,  109  CaL  266,  as  to  like  imprison- 
ment under  Whitney  Act. 
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89  Cal.  478-491.    GRIM  t.  KESSING.    23  Am.  St.  Rep.  491. 

Judgment  is  presumed  to  have  been  regularly  rendered  when  attacked 
in  collateral  proceeding,  p.  483. 

To  same  effect  in  Colton  etc.  Co.  y.  Swartz,  99  Cal.  283,  as  to  pre- 
sumption of  vacation  of  earlier  of  two  judgments  found  In  same  judg- 
ment roll;  Rowe  v.  Blake,  112  Cal.  644,  as  to  presumption  that  order 
for  execution  was  duly  and  properly  made;  Butler  v.  Soule,  124  CaL 
71,  as  to  recitals  of  service  when  not  contradicted  by  rest  of  record. 

Amendment  of  Record  may  be  made  by  court  at  any  time,  bo  as  to 
conform  to  actual  facts,  p.  486. 

To  same  effect  in  Garoutte  v.  Haley,  104  Cal.  500,  as  to  amendment 
of  order  granting  new  trial,  and  holding  original  order  entirely  super- 
seded thereby;  Kaufman  v.  Shain,  111  Cal.  19,  22,  23;  52  Am.  St.  Rep. 
141,  143  as  to  correction  of  minute  entry  or  order  of  dismissal;  People 
v.  Curtis,  113  Cal.  71,  as  to  vacation  of  order  of  dismissal  inadvertently 
made;  People  v.  Southern,  118  Cal.  360,  as  to  correction  of  bill  of  ex- 
ceptions, further  holding  no  notice  of  application  therefor  necessary; 
Galvin  v.  Palmer,  134  Cal.  428,  also  holding  amended  judgment  con- 
clusive against  collateral  attack;  Morrow  v.  Geeting,  23  Ind.  App.  498, 
holding  notice  of  motion  for  amendment  sufficiently  specific;  Borrego 
V.  Territory,  8  N.  Mex.  491,  as  to  correction  of  error  in  criminal  case, 
although  beyond  term;  Rush  v.  Rush,  97  Tenn.  282,  sustaining  nunc 
pro  tunc  entry  of  divorce  decree.  Distinguished  in  Long  v.  Eisenbels, 
18  Wash.  426,  as  to  errors  other  than  clerical.  Note  citations:  In  re 
Black,  39  Am.  St.  Rep.  335,  on  general  subject. 

Judgment  cannot  be  rendered  in  court  case  before  decision  is  filed, 
p.  487. 

Cited  in  Reclamation  Dbt.  y.  Thisby,  131  Cal.  574,  on  point  that 
motions  for  new  trial  is  premature  if  given  immediately  upon  special 
verdict  and  before  decision  is  filed;  Young  v.  Young,  165  Mo.  633,  noted 
under  Mace  v.  O'Reilly,  70  Cal.  231. 

Personal  Judgment  cannot  be  entered  against  mortgagor  until  after 
sale  and  determination  of  deficiency,  p.  487. 

To  same  effect  in  Powell  v.  Patison,  100  Cal.  239,  as  to  note  secured 
by  deed  of  trust.  Distinguished  in  Herbert  Kraft  Go.  v.  Bryan,  140 
Cal.  81,  arguendo. 

Judgment  is  "Rendered**  when  decision  is  filed,  and  may  be  entered 
thereafter  by  clerk,  p.  488. 

To  same  effect  in  San  Joaquin  etc.  Go.  v.  West,  99  Cal.  437,  and 
First  Nat.  Bank  v.  Dusy,  110  Cal.  76,  cited  under  In  re  Cook,  77  CaL 
220;  Painter  v.  Painter,  113  CaL  375,  discussing  time  for  appeal  there- 
from. 

Signatim  of  Judge  is  not  essential  to  validity  of  judgment^  p.  488. 
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To  same  effect  in  Broder  y.  €k)nklin,  98  Gal.  364,  but  denying  right  of 
clerk  to  enter  judgment  on  findings  of  fact  alone;  McGrew  v.  State 
Bank,  60  Neb.  720,  on  point  that  order  allowing  probate  claim  is  to  be 
considered  a  judgment;  Fulton  v.  State,  103  Wis.  243,  74  Am.  St.  Rep. 
857,  holding  docket  entry  sufficient  as  a  judgment.  Note  citations: 
Scott  y.  Rohman,  47  Am.  St.  Rep.  778,  on  general  subject. 

Conclusions  of  Law  may  be  changed  by  court  at  any  time  if  beforf^ 
entry  of  judgment,  p.  489. 

To  same  effect  in  Broder  y.  Conklin,  98  Cal.  363  (cited  in  Bank  y. 
Dusy,  110  Cal.  76),  also  cited  above;  Fisher  y.  Emerson,  15  Utah,  522, 
denying  like  power  after  judgment,  unless  by  new  trial  proceedings, 
and  on  same  point,  Clawson  y.  Wallace,  16  Utah,  308. 

Statute  of  Limitations  on  Judgment  does  not  begin  to  run  until  its 
entry,  p.  491. 

To  same  effect  in  Herrlich  y.  McDonald,  104  Cal.  552,  although  find- 
ings filed  and  order  for  judgment  made  beyond  statutory  time;  Haupt 
T.  Burton,  21  Mont.  577,  69  Am.  St.  Rep.  703,  noted  under  Trenouth 
▼.  Farrington,  54  Cal.  273. 

89  Cal.  492-500.    PEOPLE  y.  RIBOLSL 

Receiying  Stolen  Goods. — ^Burden  of  proof  of  Intent  is  on  prosecution 
throughout,  p.  498. 

To  same  effect  in  People  y.  Perini,  94  Cal.  575,  holding  erroneous  an 
instruction  similar  to  that  in  main  case.  Distinguished  in  United  States 
V.  Folsom,  7  N.  Mex.  549,  550,  sustaining  instructions  that  intent  was 
shown  prima  facie  by  certain  eyidence. 

Receiying  Stolen  Goods. — ^Information  need  not  state  name  of  thief, 
p.  496. 

To  same  effect  in  People  y.  Clausen,  120  Cal.  383,  holding  yariance 
as  to  such  name  immaterial;  People  y.  Munley,  142  Cal.  108,  under 
information  for  stealing  horse  belonging  to  H.,  proof  that  it  belonged 
to  company  of  which  he  was  manager  and  that  he  bought  horse  in  own 
name  is  not  material  yariance. 

89  Cal.  501-506.    CLAUDIUS  ▼.  AGUIRRB. 

Fraudulent  Conyeyance. — Deliyery  and  possession  are  questions  of 
fact  under  eyidence  of  particular  case,  p.  603. 

To  same  effect  in  Meads  y.  Lasar,  92  Cal.  226,  and  Dubois  y.  Spinks, 
114  Cal.  293,  sustaining  yerdict,  and  findings  in  fayor  of  sale;  Porter 
y.  Bncher,  98  Cal.  459,  holding  instruction  to  jury  to  find  against  sale 
erroneous;  Rohrbough  y.  Johnson,  107  CaL  149,  applying  rule  to  ques- 
tion of  yalidity  of  chattel  mortgage. 

Claim  and  Deliyery. — Judgment  for  possession  akme  is  sufiSdent  if 
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in  plaintiff's  favor  and  property  had  been  delivered  to  him  pending  trial, 
p.  505. 

To  same  effect  in  Caruthers  v.  Hensley,  90  CaL  561,  sustaining  such 
judgment  in  absence  of  bill  of  exceptions,  on  presumption  that  such 
delivery  had  been  made;  Erreca  v.  Meyer,  142  Cal.  310,  311,  judgment 
in  claim  and  delivery  for  value  of  property  without  alternative  for  re> 
oovery  of  possession  is  proper  where  shown  that  judgment  for  its  de- 
livery would  be  unavailing. 

89  CaL  513-69A,    PEOPLE  v.  DOLLOS. 

Appeal — ^Evidence. — ^Refusal  to  strike  out  testimony  previously  given 
without  objection  is  not  reversible  error,  p.  517. 

Cited  in  People  v.  Howard,  135  CaL  273,  noted  under  livermore  v. 
Stine,  43  CaL  274. 

89  Cal.  522-526.    CODY  ▼.  MURPHBY. 

Special  Laws  do  not  include  act  readjusting  official  Balariea  in  speci- 
fied class,  p.  523. 

To  same  effect  in  Dougherty  ▼.  Austin,  94  Cal.  621,  635,  but  holding 
unconstitutional  an  amendment  relative  to  salaries,  tending  to  prevent 
uniform  operation  of  county  government  act;   Welsh  v.  Bramlet,  98 
CaL  226,  but  holding  unconstitutional  an  act  as  to  power  of  district 
attorneys  in  specified  class  when  onjy  one  county  was  within  such 
class;  Famum  v.  Warner,  104  CaL  679,  sustaining  act  regulating  sal- 
aries of  auditor  and  clerk  in  counties  of  certain  class;  Turner  v.  Siski- 
you, 109  Cal.  334,  but  holding  unconstitutional  provision  as  to  witness 
fees  in  counties  of  specified  class,  when  classification  is  not  permitted 
for  such  purposes;  Denman  v.  Broderick,  111  CaL  103,  but  holding  un- 
constitutional act  providing  board  of  election  commissioners  in  cities 
and  counties  of  specified  population;   and  see  Rauer  v.  Williams,  118 
CaL  405,  ruling  similarly  as  to  fee  bill  for  such  cities  and  counties; 
Summerland  v.  Bicknell,   111  CaL  569,  sustaining  act  regulating  fees 
of  county  assessors  in  specified  dasB,  although  one  county  embraoed 
therein;  Vail  v.  San  Diego  Co.,  126  CaL  38,  as  to  provisions  for  differ- 
ent character  of  official  compensation,  under  County  Government  Act 
of  1897;  Ellis  v.  Jefferds,  130  CaL  480,  noted  under  People  v.  Henshaw, 
76  CaL  436.    Note  citations:    State  v.  Sheriff,  31  Am.  St.  Rep.  653,  <m 
general  subject. 

89  Cal.  526-535.    SMITH  ▼.  SCHULTZ. 

Lease  upon  ^lares  creates  tenancy  and  not  partnership,  p.  531. 

To  same  effect  in  Jones  v.  Durrer,  96  Cal.  97,  98,  holding  pajrties 
landlord  and  tenant  as  to  land  although  cotenante  as  to  produce  agreed 
to  be  shared;  Prinoe  v.  Lamb,  128  CaL  126,  holding  complaint  iuHiffi- 
cient  as  to  allegations  of  partnership. 
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89  Cal.  535-543.    LEONARD  ▼.  FLTNN.    23  Am.  St.  Rep.  500. 

Execution  Sale. — Statute  of  Limitations  does  not  run  against  pur- 
chaser imtil  delivery  of  sheriff's  deed  to  him,  p.  542. 

To  same  effect  in  dissenting  opinin  in  Robinson  v.  Thornton,  102 
GaL  687,  but  see  main  opinion,  p.  685,  holding  rule  inapplicable  to 
stranger  to  judgment  or  to  judgment  debtor's  title;  McDonald  v.  Mc- 
Coj,  121  Cal.  73,  on  point  that  purchaser  cannot  sue  to  quiet  title 
before  his  receipt  of  deed. 

Plea  of  Abatement  should  be  considered  by  court  before  trial  on 
merits,  p.  540. 

Cited  in  Whelan  ▼.  Railway  Co.,  Ill  Fed.  328,  citing  main  case,  also, 
«t  page  329,  on  point  that  both  pleas  may  be  included  in  same  answer. 

80  Cal.  543-546.    LEONARD  v.  FLYNN. 

Ejectment.— Plaintiff  need  show  only  prior  actual  possession  to  estab- 
lish prima  fade  case,  p.  545. 

To  same  effect  in  Zilmer  y.  Gerichten,  111  Cal.  77,  holding  nonsuit 
erroneously  granted;  McMaster  v.  Morse,  18  Utah,  27,  noted  under  O'Far- 
rell  V.  Harney,  51  GaL  125. 

89  09l.  547-552.    LOXHS  ▼.  ELFELT. 

Death  of  one  of  parties  dissolves  unexpired  mixed  contract  of  hiring 
and  partnership,  p.  550. 

Approved  in  Pacific  Bank  v.  Hannah,  90  Fed.  77,  power  of  attorney 
to  convey  land,  not  coupled  with  interest  is  revoked  by  death  of  prin- 
cipal and  deed  thereafter  made  by  attorney  is  void. 

89  GaL  557-563.    DYER  v.  BRADLEY. 

Insolvency. — ^Discharge  cannot  be  denied  because  of  debt  created  by 
fraud,  p.  563. 

To  same  effect  in  Siegel  v.  Creditors,  95  Cal.  413,  holding  debt  so 
created  not  bar  to  discharge  as  to  other  debts;  Citizens'  Bank  v.  Rucker, 
138  GaL  610,  noted  under  Treadwell  v.  Holloway,  46  Gal.  548. 

89  Cal.  564-571.    SWAIN  v.  BURNETTE. 

Statute  of  Frauds. — ^Memorandum  does  not  include  undelivered  deed 
imless  embodying  terms  of  contract,  p.  570. 

To  same  effect  in  Kopp  v.  Reiter,  146  HI.  447;  37  Am.  St.  Rep.  160, 
as  to  deed  in  escrow.  Note  citations:  Easton  v.  Montgomery,  25  Am. 
8t.  Rep.  132,  on  general  subject. 

89  Gal.  572-574.    PEOPLE  v.  WEBSTER. 

Impeaching  Witness  as  to  character  la  not  restricted  to  his  personal 
knowledge  of  reputation,  p.  574. 
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See  note  to  Birmingham  etc.  Ck>.  v.  Hale,  24  Am.  St.  Rep.  752,  on 

general  subject. 

80  Gal.  575-583.    BUTLER  v.  HTLAND. 

Motion  for  Nonsuit  admits  truth  of  evidence  but  challenges  its  snfii- 
ciency,  p.  681. 

To  same  effect  in  Hopkins  ▼.  Railroad,  06  Tenn.  437,  sustaining  prac- 
tice of  demurrer  to  evidence. 

Statute  of  Limitations  does  not  begin  to  run  until  repudiation  of 
trust,  p.  581. 

Cited  in  Odell  y.  Moss,  130  Cal.  359,  citing  main  case  also  at  page 
357,  on  question  of  existence  of  fiduciary  relations  and  trust  thereon; 
Barker  v.  Hurley,  132  Cal.  20,  but  holding  action  against  trustee  barred 
under  facts  stated;  Fay  lor  v.  Faylor,  136  Cal.  06,  applying  rule  in  case 
of  resulting  trust;  Warren  ▼.  Adams,  10  Colo.  525,  holding  action  to 
enforce  resulting  trust  not  barred. 

80  CaL  583-580.    DENNIS  v.  STRASSBURGER. 

Vendee  Cannot  Rescind  without  tender  of  purchase  price  and  demand 
for  deed  conveying  title  agreed  upon,  p.  588. 

Approved  in  Amett  v.  Smith,  UN.  Dak.  62,  following  rule;  Ander- 
son V.  Strassburger,  02  Cal.  41,  sustaining  judgment  for  vendor  under 
facts,  and  Way  v.  Johnson,  5  S.  Dak.  244,  ruling  similarly;  Merrill  v. 
Merrill,  05  Cal.  338,  but  holding  tender  and  demand  unnecessary  when 
they  should  have  been  of  no  avail;  Phelps  v.  Brown,  05  Cal.  575,  576, 
sustaining  vendee's  action  for  purchase  money  when  contract  abandoned 
or  rescinded  by  both  parties,  although  vendee  was  in  default;  Peck- 
ham  V.  Stewart,  07  Cal.  150,  but  holding  offer  of  price  in  writing  equiv- 
alent to  actual  tender  of  money;  Scott  v.  Glenn,  08  Cal.  171,  on  point 
that  default  of  vendor  in  tender  of  deed  within  contract  time  does  not 
entitle  vendee  to  recover  back  instalment  paid. 

Statute  of  Frauds. — Memorandum  need  be  signed  only  by  party  to 
be  charged,  p.  580. 

See  note  to  Easton  v.  Montgomery,  25  Am.  St.  Rep.  132. 

80  Cal.  500-503.    HYDE  ▼.  BOTLE.    8.  C.  03  Cal.  1,  3;  130  CbL  484. 

Record  on  Appeal. — ^Bill  of  Exceptions  will  be  presumed  to  have  been 
properly  settled,  p.  591. 

To  same  effect  in  Bedan  v.  Tumey,  00  Cal.  652,  discussing  review  of 
instructions  of  trial  court;  Estate  of  Marre,  127  CaL  131,  as  to  inclu- 
sion of  facts  stated  to  have  been  shown  by  the  evidence;  Hudson  v. 
Hudson,  120  Cal.  145. 

Appellate  Court  will  not  strike  from  bill  of  exceptions  matter  which 
is  alleged  did  not  occur  below,  p.  501. 
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Approved  in  Estate  of  Dolbeer,  147  Gal.  360,  petition  for  leave  to 
prove  exceptions  disallowed  cannot  be  amended  to  add  other  exceptions 
after  reference  ordered. 

Record  on  Appeal — ^Bill  of  Exceptions  should  not  contain  irrelevant 
matter,  and  such  matter  will  not  be  considered  on  appeal,  p.  593. 

To  same  effect  in  S.  C.  93  Cal.  5,  as  to  recitals  of  facts  when  no  evi- 
dence shown. 

89  Cal.  593-597.    HBLM  y.  WILSON. 

Ejectment — Defense. — ^Making  of  improvements  by  defendant  is  im- 
material, p.  596. 

To  same  effect  in  Eshleman  v.  Malter,  101  OaL  235,  holding  finding 
imnecessary  on  such  issue. 

89  Gal.  597-599.     NEWMAN  ▼.  DUANB. 

Jury  Trial  should  be  granted  in  action  to  quiet  title,  when  restitu- 
tion of  premises  is  real  object,  p.  599. 

To  same  effect  in  Ballerino  v.  Bigelow,  90  OaL  503,  on  point  that 
plaintiff  cannot  confer  on  justice's  court  jurisdiction  otherwise  improper, 
through  form  in  which  complaint  framed;  Crocker  v.  Carpenter,  98  Cal. 
420,  and  Gillespie  v.  Gouly,  120  Gal.  516,  cited  under  Donahue  v.  Meister, 

88  Gal.  121;  Barnes  v.  Newton,  5  Okla.  456.  Distinguished  in  Mesen- 
burg  V.  Dunn,  125  Gal.  223,  and  Angus  v.  Graven,  132  Cal.  696,  noted 
under  Donahue  v.  Meister,  88  Cal.  121,  22  Am.  St.  Rep.  283;  Reiner 
▼.  Schroeder,  146  Gal.  420,  where  plaintiff  is  ousted  from  possession  and 
question  of  ownership  is  at  issue,  general  verdict  is  conclusive  and  no 
findings  are  necessary;  Park  v.  Wilkinson,  21  Utah,  286,  on  point  that 
in  such  action  court  should  determine  equitable  issues  before  submis- 
sion of  legal  ones  to  jury;  Montana  Ore  etc.  Go.  v.  Boston  etc.  Min. 
Co.,  27  Mont.  310,  in  action  under  Code  of  Civil  Procedure,  section  1310, 
to  determine  adverse  claim  to  mine,  defendant  not  entitled  to  jury. 

89  Gal.  599-601.    DEARD012FF  ▼.  6UARANTT  ETC.  ASSN. 

Mutual  Life  Insurance. — Complaint  in  action  on  policy  sustained, 
p.  600. 

Sec  note  to  Union  ete.  Assn.  v.  Frohard,  28  Am.  St.  Bep.  673,  on 
general  subject. 

89  Cal.  602-605.    WATT  T.  SMITH. 

State  Insane  Asylum. — Husband  is  liable  for  wife's  support  while 
confined  in,  p.  604. 

Cited  in  Estate  of  Yturburru,  134  Gal.  569,  holding  guardian  so  liable 
for  necessaries  there  furnished  to  ward. 
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89  Gal.  606-610.    HOWRY  v.  RAABE. 

LibeL — ^Malice  is  shown  by  publication  of  matter  false  and  libeloua, 
p.  609. 

To  same  effect  in  Childers  v.  Mercury  etc.  Co.,  105  Cal.  289;  45  Am. 
St.  Rep.  43,  holding  exemplary  damages  awardable  therefor;  Taylor 
y.  Hearst,  107  Cal.  270,  on  point  that  evidence  of  lack  of  malice  in  fact 
is  matter  of  mitigation  only  and  will  not  defeat  action. 

89  Cal.  617-628.    NICHOLSON  v.  TARPEY.    S.  C.  124  Cal.  445. 

Parol  Evidence  is  inadmissible  of  negotiations  prior  to  execution  of 
written  agreement,  p.  621. 

To  same  effect  in  Beall  t.  Fisher,  95  Cal.  570,  aa  to  oral  negotia- 
tions for  exchange  of  lands,  culminating  in  deeds  and  mortgages; 
Bradford  etc.  Co.  y.  Joost,  117  Cal.  211,  holding  parol  eyidence  inad- 
missible under  pleadings  and  facts  stated;  dissenting  opinion  in  Ames 
y.  Southern  Pac.  Co.,  141  Cal.  734,  majority  holding  in  action  for  dam- 
ages for  being  put  off  special  train  parol  evidence  is  admissible  to  show 
rule  making  it  necessary  to  buy  berth  and  notice  thereof  to  plaintifiT. 

89  Cal.  623-631.    HAR6R0  y.  H0D6D0N. 

Nuisance. — Obstruction  of  public  highway  is  actionable  by  private 
person  who  suffers  special  injury,  p.  628. 

To  same  effect  in  Helm  y.  McClure,  107  Cal.  205,  sustaining  action 
for  abatement  by  abutting  owner  under  facts  stated;  Lind  v.  San  Luis 
Obispo,  109  Cal.  343,  ruling  similarly  as  to  action  by  lotowner  specially 
damaged  by  misconstruction  of  public  sewer;  Cereghino  y.  Oregon  Short 
Line  R.  R.,  26  Utah,  481,  where  railroad  track  is  about  to  be  laid 
across  a  sidewalk  without  lawful  authority,  and  in  such  way  as  to  be- 
come public  and  private  nuisance,  private  citizen  specially  damaged 
may  enjoin  threatened  damage,  independently  of  as  well  as  under  Re- 
vised Statutes,  section  3506. 

89  CaL  632-635.    HEALD  y.  BENDY. 
Principal  is  Liable  for  acts  of  ostensible  agent,  p.  634. 

Distinguished  in  Goslinger  v.  Grangers'  Bank,  124  Cal.  228,  holding 
no  actual  or  ostensible  agency  established  under  faets  stated. 

89  CaL  636-637.    HUNT  y.  MALDONADO. 

Guardian  of  Minor  cannot  bind  him  by  employment  of  attorney,  p. 
637. 

To  same  effect  in  Fish  v.  McCarthy,  96  Cal.  485;  31  Am.  St.  Rep. 
238,  as  to  creation  of  mechanic's  lien  by  building  contract  unauthorized 
by  guardianship  court;  Morse  y.  Hinckley,  124  Cal.  158,  holding  minor 
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not  bound  accordingly;  McKee  y.  Hunt,  142  Cal.  527,  following  rule; 
Andrus  v.  Blazzard,  23  Utah,  246,  251,  guardian  cannot  mortgage  ward's 
property  to  pay  debts. 

89  CaL  638-642.    ETJBLI  ▼.  HAWKETT. 

Judgment  of  Dismissal  may  be  rendered  for  want  of  prosecution,  p. 
642. 

To  same  effect  in  Hassey  t.  Homestead  etc.  Assn.,  102  Cal.  613,  hold- 
ing no  abuse  of  discretion  shown  therein;  and,  ruling  similarly.  First 
Natl.  Bank  t.  Nason,  115  Cal.  628,  and  McLaughlin  v.  Clausen,  116  CaL 
489;  People  v.  Jefferds,  126  Cal.  300,  noted  imder  Grigsby  y.  Napa  Co., 
36  CaL  585;  San  Jose  etc  Co.  y.  Allen,  129  Cal.  250,  noted  under  Sim- 
mons y.  Keller,  50  CaL  38;  Mowryy.  Weisenbom,  137  CaL  113,  dismiaa- 
ing  action  although  pending  on  demurrer  to  complaint* 


TOI^TJME  XC. 


90  Oal.  1-10.    BHADY  ▼.  BURKS. 

Appeal  from  Judgment  is  premature  if  taken  before  its  entry,  p.  5. 

Cited  in  Estate  of  Scott,  124  Cal.  676,  as  to  probate  order,  and  hold- 
ing time  of  actual  entry  to  control,  irrespective  of  stipulation  as  to 
such  entry;  Estate  of  Kennedy,  120  Cal.  385,  noted  under  Home  v. 
Kaplan,  84  Cal.  486;  Estate  of  Devincenzi,  131  Cal.  454,  as  to  probate 
order  and  holding  reversal  on  such  appeal  ineffective;  Spencer  v.  Troutt, 
133  Cal.  608,  (cf.  dissenting  opinion,  page  610),  on  point  that  appeal 
taken  by  defendant  whose  name  was  omitted  from  judgment  was  a 
nullity.  Distinguished  under  local  statute  in  Smith  v.  Chytraus,  152 
HI.  670;  but  see  In  re  Weber,  4  N.  Dak.  130,  following  rule  under  local 
statute. 

Conclusions  of  Law  may  be  changed  at  any  time  before  judgment 
entered,  p.  6. 

To  same  effect  in  Los  Angeles  ▼.  Lankershim,  100  Cal.  532,  denying 
power  to  change  findings  after  judgment  entered. 

Mortgage  Foreclosure. — ^Deed  relates  back  to  date  of  mortgage,  p.  6. 

To  same  effect  in  McDonald  y.  McCoy,  121  Cal.  60,  holding  also  as  to 
estoppel  by  judgment. 

Judgment  is  not  Conclusiye  upon  one  not  party  nor  privy,  p.  6. 

To  same  effect  in  Lange  v.  Braynard,  104  Cal.  158,  as  to  grantee 
deriving  title  from  defendants  prior  to  creditor's  bill  against  grantor 
and  latter's  predecessors;  Brown  y.  Zachary,  102  Iowa,  437,  holding 
party  not  bound  by  depositions  taken  before  he  came  into  suit. 

Street  Assessment  is  Void  where  extension  made  after  expiration  of 
contract  time,  p.  7. 

To  same  effect  in  Kelso  r.  Cole,  121  CaL  123. 

90  CaL  1016.    NILES  ▼.  SDWABDS.    S.  C.  06  CaL  41. 

Finding  of  Fact,  so-ealled,  will  be  considered  ooadusion  of  law  when 
•o  appearing  from  oontext,  p.  13. 

41S7 
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To  same  effect  in  Ions  ▼.  Harbison,  112  Gal.  273,  as  to  finding  of 
ownership  in  action  to  quiet  title,  when  facta  stipulated. 

90  OaL  16-22.    EGAN  v.  EGAN. 
Hes  Adjudicata  applies  to  decision  on  motion  for  new  trisJ,  p.  21. 

Distinguished  in  Anglo  Nev.  etc  Corp.  r.  Boss,  123  OaL  521,  noted 
under  Thome  v.  Finn,  69  Cal.  261. 

Amendment  of  Judgment  may  be  made  at  any  time  to  correct  deii- 
cal  misprisions,  p.  21. 

To  same  effect  in  San  Joaquin  etc  Co.  ▼.  West,  99  GaL  347,  further 
holding  addition  of  clause  for  interest  not  error;  Kaufman  v.  Shain, 
111  Cal.  20,  23,  62  Am.  St.  Rep.  141,  143,  as  to  correction  of  erroneous 
minute  entry  of  order  of  dismissal;  Dickey  v.  Gibson,  113  Cal.  34,  54 
Am.  St.  Rep.  326,  as  to  insertion  in  foreclosure  decree  of  property  in- 
advertently omitted  therefrom;  O'Brien  v.  O'Brien,  124  CaL  426,  426, 
but  denying  right  to  amend  judgment  as  to  alimony  after  its  entry; 
Canadian  etc.  Go.  v.  Clarita  etc.  Co.,  140  Gal.  676,  oom't  may,  after 
entry  of  judgment  by  clerk,  amend  judgment  in  favor  of  appellant  to 
conform  to  its  decision  ordering  judgment  against  him  as  defaulting 
defendant;  Grannis  v.  Superior  Court,  146  Gal.  247,  final  judgment  of 
divorce  entered  without  interlocutory  decree  may  be  modified  after  lapse 
of  one  year  by  vacating  part  granting  divorce  without  affecting  decree 
in  so  far  as  it  may  determine  plaintiff  is  entitled  to  divorce. 

Judgment. — ^Judicial  Error  in  can  be  remedied  only  by  motion  for 
new  trial  or  appeal,  p.  21. 

To  same  effect  in  Dyerville  etc.  Go.  ▼.  Heller,  102  Gal.  617,  as  to  judg- 
ment rendered  in  excess  of  stipulation  filed;  Howell  v.  Howell,  104  Gal. 
48,  43  Am.  St.  Rep.  72,  denying  right  to  amend  divorce  decree  after 
entry,  by  provision  as  to  alimony,  when  subject  not  included  in  original 
decree;  First  Nat.  Bank  v.  Dusy,  110  Cal.  76,  denying  right  after  entry 
to  amend  findings  and  judgment  as  to  foreclosure  of  pledge  omitted 
therefrom;  Knowlton  v.  Mackenzie,  110  Cal.  187,  denying  right  to  amend 
judgment  after  entry,  and  holding  stipulation  therefor  ineffective.  Dis- 
tinguished in  Estate  of  Willard,  139  Cal.  604,  amending  decree  settling 
probate  account  under  facts  stated. 

90  Cal.  22-25.    FIRST  BAPTIST  CHURCH  y.  BRANHAM. 

Corporation  De  Facto  may  sue  in  corporate  name,  through  its  trua 
tees,  until  legal  existence  is  directly  attacked  by  state,  p.  23. 

To  same  effect  in  People  v.  Water  Co.,  97  Cal.  277,  33  Am.  St.  Rep. 
173,  holding  such  corporation  an  indispensable  defendant  in  quo  war- 
ranto for  its  dissolution;  People  v.  Irrigation  Dist.,  128  Cal.  484,  noted 
under  People  v.  La  Rue,  67  Cal.  530;  President  v.  Merritt,  54  Fed.  Rep. 
60,  sustaining  action  by  beneficiaries  under  trust  when  trustees  refuse 
to  act. 
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90  Cal.  25-36.    SMITH  Y.  DAVIS.    25  Am.  St.  Rep.  92. 

Jurisdiction. — ^Trnst  will  be  enforced  in  equity,  regardless  of  locus 
of  property  involved,  p.  32. 

To  same  effect  in  Golden  Gross  etc.  Go.  ▼.  Spiers,  115  Gal.  251,  on 
point  that  action  to  remove  trustee  is  personal  and  may  be  removed 
to  county  of  his  residence;  Peninsular  etc.  Go.  v.  Pacific  etc  Go.,  123 
Cal.  697,  noted  under  Le  Breton  ▼.  Superior  Court,  66  GaL  27. 

90  Gal.  37-41.    SCHMIDT  y.  MARKET  STREET  ETC.  CO. 

Street  Railway  Company  is  liable  for  street  assessments,  p.  38. 

See  note  to  Western  etc  Go.  v.  Railroad  Co.,  25  Am.  St.  Rep.  476, 
on  general  subject. 

00  Gal.  41-43.    PEOPLE  y.  BARRY. 

Instruction  may  be  denied  when  not  applicable  to  facta  as  proved, 
p.  43. 

To  same  effect  in  People  v.  Wright,  93  Gal.  568,  sustaining  instruc- 
tion in  mayhem  case  that  defendant,  if  guilty,  could  be  found  so  of 
that  charge  only;  and  see  People  v.  Repke,  103  Mich.  470,  sustaining 
similar  charge  in  murder  case;  People  v.  Stanton,  106  Gal.  142,  sustain- 
ing refusal  under  evidence  to  instruct  as  to  assault  or  attempt  in  pros- 
ecution for  throwing  vitriol;  Sparf  v.  United  States,  156  U.  S.  86,  103, 
discussing  province  of  court  and  jury  in  criminal  case. 

90  Gal.  43-48.     JACOBS  y.  WALKER. 

Land  Contest. — ^Judgment  in  is  limited  to  the  land  actually  involved, 
p.  46. 

Gited  in  Wrinkle  v.  Wright,  136  Gal.  494,  noted  under  Byrd  v.  Reicher^, 
74  Gal.  581. 

School  Lands  may  be  "suitable  for  cultivation,"  although  unable  when 
cleared  to  produce  ordinary  crops  in  average  quantities,  p.  48. 

To  same  effect  in  Albert  v.  Hobler,  111  Gal.  400,  holding  lands  so 
suitable  under  facts. 

90  Gal.  49-64.     REDINGTON  y.  CORNWELL. 

Subrogation. — ^Principle  applies  to  every  case  where  payment  is  made 
by  one  not  a  volunteer  for  which  another  is  primarily  liable,  p.  58. 

Cited  in  Yule  v.  Bishop,  133  Gal.  582  (concurring  opinion),  noted  under 
Waldrip  v.  Black,  74  Gal.  409;  and  main  opinion,  page  579,  noted  under 
Chipman  v.  Morrill,  20  Cal.  130,  but  distinguished;  Davis  v.  Schlem- 
mer,  150  Ind.  478,  discussing  general  principles  and  applying  rule. 

Statute  of  Limitations. — Commencement  of  action  in  case  of  amended 
Notes  Gal.  Rep.'259. 
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complaint   will  be   presumed   within   statutory   period,   unless  original 
complaint  is  brought  up  on  appeal,  p.  59. 

To  same  effect  in  Dougall  v.  Schulenberg,  101  Cal.  158,  sustaining 
findings  against  bar  when  record  thus  defective;  Atlantic  etc  Co.  v. 
Laird,  164  U.  S.  402,  holding  amended  complaint  not  to  state  new  cause 
of  action. 

Liability  of  Carporate  Stockholders  is  primary,  and  commences  at 
time  when  debt  contracted  by  corporation,  p.  63. 

To  same  effect  in  Hunt  v.  Ward,  99  Cal.  616,  37  Am.  St.  Rep.  90. 
further  holding  it  barred  in  three  years  therefrom;  Partridge  y.  Butler, 
113  Cal.  328,  sustaining  complaint  brought  on  alleged  account  stated. 

Cited  in  Goodall  v.  Jack,  127  Cal.  260,  holding  action  barred  in  case 
of  corporate  notes;  Jones  v.  Goldtree  Bros.  Co.,  142  Cal.  384,  cause  of 
action  against  stockholders  of  bank  for  collection  made  by  bank  for 
plaintiff  accrued  on  its  credit  to  his  open  account. 

Corporation  cannot  Extend  Period  of  limitations  as  against  stock- 
holders, p.  63. 

Approved  in  Jones  ▼.  Goldtree  Bros.  Co.,  142  Cal.  385,  bank  cannot, 
without  consent  of  stockholders,  extend  time  for  commencement  of 
action  against  them  by  renewal  of  time  for  payment  of  debt. 

90  Cal.  64-67.    DORE  y.  THORNBURGH.    25  Am.  St.  Rep.  100. 

Action  on  Judgment. — Complaint  is  sufficient  against  general  demurrer 
if  stating  judgment  to  have  been  duly  given,  made,  and  entered,  p.  66. 

To  same  effect  in  High  v.  Bank,  95  Cal.  389,  29  Am.  St.  Rep.  123, 
as  to  allegation  of  order  "duly  made"  in  supplementary  proceedings; 
Murphy  v.  Murphy,  145  Cal.  484,  applying  rule  in  action  on  judgment 
in  Queen's  Bench  division  of  high  court  of  justice  of  England. 

Miscellaneous. — ^Higgins  v.  Graham,  143  Cal.  133,  upholding  validity 
of  Code  of  Civil  Procedure,  section  339,  subdivision  1. 

90  Cal.  72-74.    GILL  ▼.  DRIVER. 

Findings  of  Ultimate  Fact  control  those  of  probative  fact  when  in- 
consistent therewith,  p.  74. 

To  same  effect  in  Perry  v.  Quackenbush,  105  Cal.  306,  further  hold- 
ing no  such  inconsistency  shown;  Rankin  v.  Newman,  107  Cal.  608; 
Gavin  v.  Swain,  113  Cal.  326,  where  ownership  found  as  ultimate  fact; 
Commercial  Bank  v.  Redfleld,  122  Cal.  408,  where  decision  contained 
both  probative  and  ultimate  facts;  Brown  v.  Mutual  etc.  Assn.,  137  Cal. 
279,  noted  under  Pico  v.  Cuyas,  47  Cal.  174. 

90  Cal.  77-78.    IN  RE  GET  YOUNG. 

Probate  Appeal  lies  from  order  appointing  guardian  of  minor,  p.  78. 
To  same  effect  in  Ex  parte  Miller,  109  Cal.  646,  further  holding  ordsr 
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not  attackable  on  habeas  corpus  when  jurisdiction  acquired  (but  see 
dissenting  opinion,  662). 

90  Cal.  78.    SATNER  r.  JONES. 
Appeal  from  judgment  does  not   preclude  another  from  new  trial 

OTCwT,  p.  81* 

Cited  in  Knowles  v.  Thom-pson,  133  Cal.  248,  on  point  that  judgment 
is  vacated  for  all  purposes  by  order  granting  new  trial;  Ex  parte  Fuller, 
182  U.  S.  572,  noted  under  Carpentier  v.  Williamson,  26  Cal.  164;  Brooks 
▼.  Nevada  etc  Syndicate,  24  Nev.  322,  noted  under  Towdy  y.  Ellis, 
22  CaL  659. 

90  CaL  90-94.    OILLASPIB  y.  HAOANS. 

ApiKeal — ^Evidence. — ^Error  in  striking  out  is  cured  by  admission  of 
same  evidence  thereafter,  p.  94. 

Cited  in  Schuiu-  v.  Rodenback,  133  CaL  89,  noted  under  People  v. 
Westlake,  62  CaL  303. 

90  CaL  95-101.    SMITH  y.  BUTTNER. 

Landlord  is  not  Liable  to  tenant's  wife  for  injuries  received  from, 
patent  defects,  p.  99. 

To  same  effect  in  Ten  Broeck  v.  Wells,  47  Fed.  Rep.  691,  holding 
hotel  keeper  not  liable  to  guest  under  facts  stated.  Distinguished  in 
Silveira  v.  Iverson,  128  Cal.  190,  holding  master  Uable  for  injuries  to 
servant  from  defective  appliances. 

90  Cal.  101-106.    AGASSIZ  v.  SUPERIOR  COURT. 

Prohibition  will  not  lie  where  remedy  by  appeal  exists,  p.  103. 

To  same  effect  in  Mines  etc.  Society  v.  Superior  Court,  91  Cal.  103, 
denying  writ  as  to  question  whether  service  by  publication  was  proper; 
White  V.  Superior  Court,  110  Cal.  58,  ruling  similarly  as  to  order  direct- 
ing receiver  to  sell  property  to  satisfy  alimony  decree;  Jacobs  v.  Su- 
perior Court,  133  Cal.  3G5,  366,  85  Am.  St.  Rep.  205,  noted  under  Murphy 
V.  Superior  Court,  84  Cal.  596;  State  v.  Malone,  40  Fla.  134,  on  point 
that  writ  is  limited  to  cases  where  jurisdiction  has  been  exceeded.  Note 
citations:  State  v.  Jones,  26  Am.  St.  Rep.  900,  and  Waloott  v.  Wells,  37 
Id.  494,  on  prohibition. 

90  Cal.  105-109.    6ARNIER  y.  PORTER. 

Negligence. — Spreading  of  Fire  is  not  actionable  under  section  334, 
Political  Code,  when  due  care  and  diligence  used  to  control  it,  p.  109. 

To  same  effect  in  Galvin  v.  Gualala  etc.  Co.,  98  Cal.  270,  holding 
bur<^  on  plaintiff  to  prove  negligence  therein;   Mattoon  v.  Railroad 
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Co.,  6  S.  Dak.  311,  holding  defendant  not  liable  under  facts  stated. 
Note  citations:  McNally  v.  Colwell,  30  Am.  St.  Rep.  503,  on  general 
subject. 

90  Cal.  110-121.    PACIFIC  FACTOR  CO.  y.  ADLER;  25  Am.  St.  Repi 
102. 

Contract  is  void  when  tending  to  create  monopoly,  p.  118. 

To  same  effect  in  Herriman  v.  Menzies,  115  Cal.  24,  56  Am.  St.  Rep. 
85,  Continental  etc.  Co.  v.  Board,  67  Fed.  Rep.  318,  United  States  v. 
Steel  Co.,  85  Fed.  Rep.  291,  and  note  to  33  Am.  St.  Rep.  221,  cited  under 
Santa  Clara  etc.  Co.  v.  Hayes,  76  Cal.  387;  Gamewell  etc  Co.  v.  Crane, 
160  Mass.  57,  39  Am.  St.  Rep.  464,  as  to  contract  not  to  engage  in  busi- 
ness; State  y.  Portland  etc.  Co.,  153  Ind.  489,  noted  under  Swan  t. 
Chorpenning,  20  Cal.  182.  Note  citations:  People  v.  Sheldon,  36  Am.  St. 
Rep.  696,  on  general  subject. 

Contract  for  Liquidated  Damages  is  void  when  not  among  cases  per- 
mitted by  statute,  p.  120. 

To  same  effect  in  Wilmington  etc.  Co.  v.  (XNeil,  98  Cal.  8,  holding 
like  stipulation  void;  Jack  v.  Sinsheimer,  125  Cal.  567,  568,  noted  under 
Patent  Brick  Co.  v.  Moore,  75  Cal.  205. 

Whether  Contract  is  Such  that  it  would  be  difficult  to  fix  actual  dam- 
age is  question  of  fact  to  be  determined  in  each  case  by  court  and 
not  by  agreement  of  parties,  pp.  120,  121. 

Approved  in  Denninck  v.  West  Gal.  Irr.  Co.,  28  Mont.  262,  where  suit 
is  brought  on  contract  for  actual,  and  not  the  liquidated,  damages, 
defendant  must  plead  by  answer  and  prove  that  contract  for  stipulated 
damages  is  valid  under  Code  of  Civil  Procedure,  section  2244. 

00  Cal.  126-131.    SWIM  y.  WILSON;  25  Am.  St.  Rep.  110. 

Purchaser  of  Certificate  of  Stock  acquires  no  title  if  stolen,  p.  129. 

To  same  effect  in  Craig  v.  Hesperia  etc.  Co.,  113  Cal.  13,  54  Am.  St. 
Rep.  319,  on  point  that  it  is  not  a  negotiable  instrument;  Shafer  v. 
Lacy,  121  Cal.  579,  applying  rule  to  pledge  by  bailee;  Walker  v.  First 
Nat.  Bank,  43  Or.  105,  acceptance  by  creditor  of  money  in  payment  of 
debt  not  knowing  that  it  did  not  belong  to  the  debtor,  is  not  conversion 
by  such  creditor  of  the  money.  Note  citations:  Terry  v.  Bank,  30  Am. 
St.  Rep.  94,  on  conversion  of  pledged  stock. 

90  Cal.  181-146.    EXCELSIOR  ETC.  CO.  y.  PIERCE. 

Apportionment  of  net  earnings  to  dividends  is  in  discretion  of  direct- 
ors, and  will  not  be  overruled  if  honestly  and  intelligently  exercised,  p. 
145. 

Xo  sanoe  effect  in  Zellerbach  ▼.  Allenberg,  99  CaL  71,  sustaining  acta 
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of  directors  under  facts.  Approved  in  Mulcahy  t.  Hibemia  Sav.  etc. 
Co.,  144  Cal.  224,  refusing  to  control  action  of  savings  bank  directors  in 
fixing  amount  of  reserve  fund  where  charter  requires  it  to  have  reserve 
fund  of  not  less  than  one  hundred  thousand  dollars. 

90  Cal.  157-163.    BARNHART  ▼.  FULKERTH;  S.  C.  93  Cal.  407. 

Estoppel  in  Pais  held  sufficiently  pleaded,  p.  162.    8ee  note  to  Tyler 
V.  Hall,  27  Am.  St.  Rep.  348,  on  general  subject. 

«)  Cal.  163-168.    NUTTAL  ▼.  LOVEJOY. 

Application  for  Purchase  of  Swamp  Land  must  be  filed  prior  to  segre- 
gation of  land  to  state,  p.  166. 

Approved  in  Polk  v.  Sleeper,  143  Cal.  72,  following  rule. 

New  Trial  may  be  granted  where  findings  do  not  determine  all  issues 
raised  with  respect  to  which  evidence  was  introduced,  pp.  167,  168. 

Approved  in  Kaiser  v.  Dalto,  140  Cal.  170,  failure  to  find  on  material 
issue  is  not  ground  for  new  trial  if  not  urged  particularly. 

90  CaL  168-171.    PALMER  ▼.  MARYSVILLE  ETC.  PUB.  CO. 

Nonsuit. — Order  granting  will  be  reversed  when  not  sustainable  on 
grounds  stated,  although  sustainable  on  other  grounds,  p.  168. 

Cited  in  Harper  v.  Gordon,  128  Cal.  401,  and  Mdntyre  v.  Ajaz  etc 
Co.,  20  Utah,  332;  reversing  judgment  accordingly;  Fontana  v.  Pacific 
etc.  Co.,  120  Cal.  65,  noted  under  Daley  V.  Russ,  86  Cal.  114;  Frank  v. 
Mining  Co.,  10  Utah,  45,  noted  imder  Poehlman  v.  Kennedy,  48  Cal. 
207;  Boyle  v.  Union  Pac  R.  R.,  25  Utah,  430,  where  question  of  con- 
tributory negligence  not  made  basis  of  motion  for  nonsmt,  it  cannot 
be  considered  on  appeal. 

00  Cal.  172-174.    NOTMAN  v.  GREEN. 

Complaint  in  action  on  note  must  allege  its  nonpayment,  p.  173. 

To  same  eflfect  in  Ryan  v.  Holliday,  110  Cal.  337,  and  Hurley  v.  Ryan, 
110  Cal.  72,  cited  under  Scroufe  v.  Clay,  71  Cal.  123;  cited  in  Hawley 
etc  Co.  V.  Brownstone,  123  Cal.  646,  noted  under  Scroufe  v.  Clay,  71 
Cal.  123;  Penrose  v.  Winter,  135  Cal.  202,  but  holding  complaint  suffi- 
cient to  sustain  default  judgment. 

00  Cal.  177-170.    WHITE  v.  BUELL. 

Vendee  may  recover  back  deferred  instalment  of  purchase  money  in 
forfeiture  of  original  payment  when  contract  so  provides,  p.   170. 

Distinguished  in  Townsend  v.  Tufts,  05  Cal.  260,  261,  20  Am.  St.  Rep. 
100,  110,  denying  right  to  recover  back  instalment  when  no  mutual 
rescission. 
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00  Cal.  181-186.    ONTARIO  ETC.  CO.  ▼.  BEDFORD. 

Mortgage  Foreclosure-— Sale. — Judgment  debtor  m&j  directly  separate 
sale  of  separate  lots  and  order  of  sale,  when  decree  silent,  p.  185. 

To  same  effect  in  Marston  y.  White,  91  CaL  40,  holding  sale  en  masse 
simply  voidable. 

90  Cal.  190-196.    FAIRCHILD  y.  MULLAN. 

Vendor's  Lien  may  be  foreclosed  in  case  of  yendee's  default  in  pay- 
ment, p.  194. 

To  same  effect  in  Southern  Pacific  etc.  Co.  y.  Allen,  112  Cal.  462, 
granting  such  relief  under  facts;  Clock  y.  Howard  etc  Co.,  123  Cal.  11, 
69  Am.  St.  Kep.  25,  noted  under  Keller  y.  Lewis,  53  Cal.  118;  Odd  Fel- 
lows' Say.  Bank  y.  Brandler,  124  Cal.  267,  noted  under  Sparks  y.  Hess, 
15  Cal.  186. 

90  Cal.  195-201.    PEOPLE  y.  BAWDEN. 

Homicide. — ^Murder  in  first  degree  is  a  willful  killing,  with  premedita- 
tion, p.  196. 

To  same  effect  in  Willis  y.  State,  43  Neb.  113,  sustaining  instmc- 
ttons. 

Homicide. — Jury  may  fix  life  imprisonment  as  sentence  in  case  of 
murder  in  first  degree,  p.  197. 

To  same  effect  in  Winston  y.  United  States,  172  U.  S.  313,  sustaining 
such  provisions. 

Objection  of  Want  of  Preliminary  Examination  is  waived  if  not  taken 
by  motion  to  set  aside  information  on  arraignment,  p.  199. 

Approved  in  State  v.  Clark,  4  Idaho,  10,  following  rule. 

Insanity. — ^Burden  of  Proof  of  in  criminal  case  is  on  defendant,  p.  199. 

See  note  to  Armstrong  v.  State,  26  Am.  St.  Rep.  74,  on  general  sub- 
ject. 

90  Cal.  208-211.    EX  PARTE  VANCE. 

Imprisonment. — ^Term  of  is  not  shortened  by  period  when  defendant 
was  unlawfully  released  from  custody,  p.  210. 

Cfited  in  Neal  v.  State,  104  Ga.  517,  69  Am.  St.  Rep.  182,  where  pris- 
oner not  put  into  chain-gang  as  directed  by  sentence. 

90  Cal.  212-213.    PEOPLE  y.  STEWART. 

Assault  to  Rape.— Conviction  may  be  had  on  uncorroborated  evidence 
of  prosecutrix,  p.  213. 

To  same  effect  in  People  v.  Mesa,  93  Cal.  585,  and  People  v.  Gardner, 
98  Cal.  130,  cited  under  People  v.  Mayes,  66  Cal.  597. 
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90  Cal.  213-215.    SCHALLERT  ETC.  CO.  ▼.  NEAL. 

Meclianics'  Liens. — Contractor's  Bond  is  void  when  contract  is  Toid 
because  unrecorded,  p.  216. 

To  same  effect  in  Rebman  v.  San  Gabriel  etc.  Co.,  95  Cal.  305,  on  point 
that  contract  void  for  nonrecordation  is  wholly  void  for  all  purposes; 
but  overruled  in  Kiessig  v.  Allspaugh,  99  Cal.  455,  holding  bond  inde- 
pendent obligation;  and  McMenomy  v.  White,  115  CaL  344,  following 
last  case. 

90  Cal.  215-220.     ACOCK  ▼.  HALSEY. 

Dismissal  of  Action  is  not  effective  until  entry  of  judgment  thereon, 
p.  219. 

To  same  effect  in  Barnes  v.  Barnes,  95  Oal.  174,  as  to  dismissal  filed 
by  plaintiff  before  defendant's  appearance;  Truett  v.  Onderdonk,  120 
Cal.  586,  as  to  stipulation  of  dismissal,  and  holding  jurisdiction  not  lost 
to  set  aside  such  stipulation  for  fraud.  Distinguished  in  Boyd  v.  Steele, 
6  Idaho,  632,  clerk  cannot  defeat  dismissal  by  neglecting  or  refusing  to 
enter  formal  judgment  of  dismissal. 

90  Cal.  221-230.    SPARGUR  ▼.  HEARD. 

Finding  of  Fact  will  be  considered  as  such,  although  misplaced  among 
conclusions,  p.  228. 

To  same  effect  in  Savings  etc.  Society  v.  Burnett,  106  Cal.  538,  and 
McCarthy  v.  Brown,  113  Cal.  19,  cited  under  Bath  v.  Valdez,  70  Cal. 
355;  Santa  Paula  Water  Works  v.  Peralta,  113  Cal.  45,  as  to  ownership 
of  water  right. 

Actual  Damage  not  Necessary  to  restrain  diversion  of  water  belong- 
ing to  plaintiff,  p.  228. 

Approved  in  Southern  Cal.  Inv.  Co.  v.  Wilshire,  144  Cal.  73,  following 
rule;  California  etc.  Co.  v.  Enterprise  etc.  Co.,  127  Fed.  743,  applying 
rule  to  suit  by  lessee. 

» 

90  Cal.  231-238.    MOTT  y.  EWING. 

Diversion  of  Water. — ^Injunction  will  lie  to  prevent,  where  continu- 
ous trespass  might  ripen  into  adverse  right,  p.  237. 

To  same  effect  in  Vestal  v.  Young,  147  Cal.  719,  one  who  has  acquired 
easement  on  public  land  for  flume  conveying  water  to  own  land  may  be 
enjoined  by  one  acquiring  public  land  subject  to  such  easement,  from 
changing  place  of  such  ditch  or  using  ditch  subsequently  constructed 
elsewhere  on  such  land.  Approved  in  California  etc.  Co.  v.  Enterprise 
etc.  Co.,  127  Fed.  743,  following  rule;  Mendelson  v.  McCabe,  144  Cal. 
233,  averments  that  grantee  of  right  of  way  refused  to  desist  from 
and  threatened  to  continue  leaving  gates  open  are  sufficient  to  enioin 
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use  of  way;  dissenting  opinion  in  Natoma  etc.  Co.  v.  Hancock,  101  CaL 
68,  main  opinion  denying  injunction  under  facts  stated;  Waddingham 
T.  Robledo,  6  N.  Mex.  372,  but  denying  injunction  pendente  lite  wlieo 
right  at  law  not  established. 

90  Cal.  240-245.    PEYRE  ▼.  MUTUAL  RELIEF  SOCIETY. 

Benevolent  Society. — Courts  cannot  review  member's  suspension  where 
afSrmed  by  an  appeal  taken  by  him  under  its  laws,  p.  244. 

To  same  effect  in  Industrial  etc.  Co.  v.  Green,  17  R.  I.  590,  as  to  ex- 
pulsion of  president  acquiesced  in  by  him;  Lavalle  v.  Society,  17  R. 
I.  686,  further  holding  society  not  liable  to  action  in  trespass  for  il- 
legal expulsion.  Note  citations:  Robinson  v.  Lodge,  69  Am.  St.  Rep. 
208,  on  general  subject. 

90  Cal.  246-256.    CURTISS  v.  AETNA  LIFE  INS.  CO.;   25  Am.  St. 
Rep.  114. 

Statute  of  LimitAtioiia  must  be  raised  by  answer  unless  bar  clearly 
appears  on  face  of  complaint,  p.  250. 

To  same  effect  in  Pleasant  y.  Samuels,  114  CaL  38,  39,  holding  de- 
murrer improperly  sustained  in  action  for  moneys  expended  and  <m 
notes;  Lloyd  ▼.  Davis,  123  Cal.  350,  noted  under  Wise  v.  Williams,  72 
Cal.  544.  Note  citations:  Jackson  v.  Plyler,  37  Am.  St.  Rep.  787,  Gib- 
son T.  Green,  Id.  890,  on  general  subject. 

Insurance. — Creditor  has  insurable  interest  under  oontract  for  future 
advances,  p.  250. 

See  note  to  Cheeves  v.  Anders,  47  Am.  St.  Rep^  114,  and  Merrill  ▼. 
Insurance  Co.,  61  Id.  273,  on  general  subject;  see,  also,  note  to  High- 
lands V.  Insurance  Co.,  65  Id.  741,  citing  case  as  to  estoppel  of  insurer; 
and  see  Widaman  v.  Hubbard^  88  Fed.  Rep.  812,  cited  under  Gilman  v. 
Curtis,  66  Cal.  116,  and  Mutual  etc.  Co.  y.  Blodgett,  8  Tex.  Civ.  App. 
49,  discussing  liabilities  of  such  creditor  as   trustee  for  assured. 

Life  Insurance  Policy  Issued  to  Creditor  of  person  insured  may  be 
assigned  as  security  and  assignee  may  enforce  payment  though  at  the 
time  he  had  no  insurable  interest,  p.  251. 

Approved  in  Gordon  v.  Ware  Nat.  Bank,  132  Fed.  447,  following  rule. 

Statute  of  Limitations. — ^Acknowledgment  is  sufficient  if  of  an  exist- 
ing indebtedness,  p.  255. 

To  same  effect  in  S.  P.  Co.  v.  Prosser,  122  Cal.  416,  419,  holding  ac- 
knowledgment sufficient. 

General  Citation.— McQuillan  v.  Mutual  etc  Life  Assn.  112  Wis.  675. 

90  Cal.  257-260.     IN  RE  GATES. 

Bill  of  Exceptions  should  not  contain  exceptions  taken  by  respondent, 
p.  259. 
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To  same  effect  in  Klauber  v.  Car  Co.,  98  Cal.  108,  further  holding 
bill  containing  errors  against  respondent  not  to  be  considered,  although 
settled  at  his  request;  Riverside  etc.  Co.  y.  Gage,  108  Cal.  245,  dis- 
cussing presumptions  as  to  objection  to  evidence  beyond  issues. 

Decision  of  judge  as  to  allowance  of  amendments  to  bill  is  conclu- 
sive, and  not  reviewable  under  application  to  prove  exceptions,  p.  259. 

To  same  effect  in  Santa  Barbara  v.  Eldred,  95  Cal.  385,  denying  power 
of  supreme  court  to  correct  exhibit  in  bill.  Cited  in  Hudson  v.  Hudson, 
129  Cal.  145,  noted  under  Landers  v.  Landers,  82  Cal.  480;  Estate  of 
Dolbeer,  147  Cal.  360,  petition  to  prove  disallowed  exceptions  cannot 
be  amended  lo  as  to  add  other  exceptions  disallowed  after  reference  or- 
dered. 

90  Cal.  262-265.    MALCOLMSON  y.  HARRIS. 

A  Party  MoYing  for  New  Trial  on  minutes  of  court  may  rely  on  all 
matters  that  could  have  been  included  in  statement,  p.  265. 

Approved  in  Vinson  v.  Los  Angeles  Pac.  R.  R.,  141  Cal.  153,  refusing 
to  dismiss  appeal  from  judgment  for  failure  to  file  transcript  where 
it  was  filed  within  forty  days  after  settlement  on  motion  for  new 
trial  made  on  minutes,  though  sixty  days  elapsed  from  entry  of  order 
denying  new  trial  before  statement  settled,  and  no  appeal  taken  from 
oorder. 

00  Cal.  266-276.    COHBN  y.  KNOX. 

Fraudulent  Conyeyanoe. — Grantor's  Intent  will  not  avoid  deed  for 
Taluable  consideration,  unless  grantee  participated  in  such  intent, 
p.  273. 

To  same  effect  in  Priest  v.  Brown,  100  Cal.  634,  sustaining  prefer- 
ence under  facts  stated.  Cited  in  Van  Sickle  y.  Wells,  105  Fed.  24, 
sustaining  husband's  deed  to  wife  in  absence  of  her  fraudulent  participa- 
tion. 

Fraudulent  Conyeyanoe. — ^Voluntary  Deed  to  daughter  on  her  mar- 
riage is  valid,  when  made  without  fraudulent  intent,  p.  273. 

To  same  effect  in  Emmons  v.  Barton,  109  Cal.  671,  sustaining  such 
deed  from  husband  to  wife,  when  no  such  intent  shown.  Note  cita- 
tions: Prignon  y.  Daussat,  31  Am.  St.  Rep.  919,  on  marriage  a  con- 
sideration. 

Pleading. — Complaint  may  be  aided  by  averments  of  answer  or  cross 
complaint,  even  if  demurrer  based  on  omission  was  erroneously  over- 
ruled, p.  276. 

To  same  effect  in  Daggett  v.  Gray,  110  Cal.  172,  and  Vance  v.  Ander- 
son, 113  Cal.  536,  cited  under  Schenck  v.  Insurance  Co.,  71  Cal.  28; 
Kreling  v.  Kreling,  118  Cal.  420,  as  to  allegation  of  plaintiff's  capacity 
as  administratrix,  and  by  answer;  Hibernia  etc  Soc.  v.  Thornton,  123 
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Cal.  63,  and  Van  Alstine  v.  Whelan,  135  Cal.  234,  but  holding  complaint 
not  aided'  by  allegation  in  answer  that  negatives  plaintiff's  right  of  ac- 
tion; Flinn  v.  Ferry,  127  Cal.  634,  noted  under  Schenek  t.  Insurance 
Co.,  71  Cal.  28;  Abner  Doble  Co.  y.  Keystone  etc.  Co.,  145  Cal.  496, 
failure  of  cross  complaint  to  aver  nonpayment  of  notes  is  not  fatal 
where  plaintiff's  complaint  and  answer  to  cross  complaint  show  notes 
credited  as  payments  on  plaintiff's  account  without  claim  of  item  of 
payment  to  be  applied  on  such  notes;  Bell  y.  Murray,  13  Colo.  App. 
224,  holding  complaint  aided  by  allegations  of  croas-oomplaint;  An- 
tonelle  y.  Lumber  Co.,  140  Cal.  321,  following  rule. 

90  Cal.  276-279.  DYER  v.  COUNTY  OP  PLACER. 

Railroad— Fares.— Violation  of  Stats.  1877-78,  p.  969,  986,  aa  to  non- 
payment of  fares,  is  a  public  offense,  p.  278. 

To  same  effect  in  Gieseke  y.  San  Joaquin,  109  OaL  491,  holding  sndi 
act  constitutional  as  to  form  of  title. 

90  Cal.  297-306.    CASHMAN  v.  HARRISON. 

Bill  of  Exchange  does  not,  per  se,  act  as  equitable  assignment  of  fund, 
unless  accepted,  p.  302. 

To  same  effect  in  Lawrence  etc  Bank  y.  Kowalsky,  105  CaL  44,  but 
holding  such  assignment  made  when  so  intended  by  parties,  although 
not  specified  in  bill;  Donohue  etc  Co.  y.  Southern  Pacific  Co.,  138  CaL 
189,  noted  under  McEwen  y.  Johnson,  7  Cal.  258;  Cincinnati  etc  Co.  y. 
Bank,  54  Ohio  St.  68,  56  Am.  St.  Rep.  701,  citing  conflicting  cases;  and 
see  dissenting  opinion  Holwell  y.  Mfg.  Co.,  116  N.  Car.  813,  main  opinion 
holding  assignment  created.  Note  citations:  McDaniel  ▼.  Maxwell,  28 
Am.  St.  Rep.  745,  on  assignments  of  choses  in  action. 
90  Cal.  307-318.    EASTON  ▼.  MONTGOMERY;  25  Am.  St.  Rep.  123. 

Parol  Eyidenoe  is  Inadmissible  to  yary  terms  of  payment  of  bill 
of  exchange,  p.  304. 

Approved  in  dissenting  opinion  in  Ames  y.  Southern  Pac  Co.,  141  OaL 
734,  majority  admitting  parol  evidence  to  prove  rule  that  passage  on 
special  night  train  was  not  good  without  berth. 

Provision  in  Memorandum  that  '^tle  prove  good  or  no  sale"  implies 
reasonable  time  to  examine  title,  pp.  312,  313.  . 

Approved  in  Amett  v.  Smith,  UN.  Dak.  63,  where  covenants  in  con- 
tract for  sale  of  realty  are  mutual  and  dependent,  and  time  for  perfect- 
ing title  is  not  made  of  essence  of  contract,  tender  of  performance  by 
vendor  is  necessary  to  rescind. 

Vendee  Must  Examine  Title,  unless  otherwise  stipulated,  and  is  lim- 
ited to  defects  pointed  out  by  him,  p.  313. 
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To  same  effect  in  In  re  Pearsons,  98  Cal.  613,  sustaining  order  con- 
firming probate  sale. 

Vendor  impliedly  agrees  that  his  title  is  good  and  without  defects, 
p.  314. 

To  same  effect  in  Younie  ▼.  Walrod,  104  Iowa,  479,  but  holding  title 
as  tendered  sufficient  under  facts;  Gray  v.  Smith,  76  Fed.  Rep.  530, 
further  citing  main  case  on  point  that  such  agreement  is  fulfilled  if 
such  title  exists  when  conveyance  is  due.  Approved  in  Bash  v.  Cascade 
Min.  Co.,  29  Wash.  55,  applying  rule  to  contract  for  sale  of  mining 
claim. 

Vendee  cannot  recover  back  instalment  of  purchase  money  paid  un- 
less showing  full  performance  on  his  own  part,  and  default  on  part  of 
vendor,  p.  318. 

To  same  effect  in  Anderson  v.  Strassburger,  92  Cal.  41,  Phelps  v.  Brown, 
©6  Cal.  575,  576,  Peckham  v.  Stewart,  97  Cal.  150,  and  Way  v.  Johnson, 
6  S.  Dak.  244,  cited  under  Dennis  v.  Strassbiu-ger,  89  Cal.  583;  concur- 
ring opinion  in  Glock  v.  Howard  etc.  Co.,  123  Cal.  19,  noted  under  Drew 
▼.  Pedlar,  87  Cal.  443.  Note  citations:  Naftzger  y.  Gregg,  37  Am.  St. 
Rep.  29,  on  general  subject. 

90  Cal.  323-337.    BRISON  y.  BRISON. 

Appeal  from  Order  Denying  New  Trial  cannot  include  question  of 
sufficiency  of  findings  to  support  judgment,  p.  328. 

To  same  effect  in  Wheeler  v.  Bolton,  92  Cal.  167,  further  holding 
review  of  such  order  confined  to  grounds  on  which  motion  made;  Kir- 
man  V.  Hunnewill,  93  Cal.  526,  as  to  objection  that  general  and  special 
findings  are  inconsistent;  Evans  v.  Paige,  102  Cal.  134,  as  to  denial  of 
defendant's  motion  for  judgment  on  pleadings;  Bode  v.  Lee,  102  Cal. 
587,  as  to  sufiSciency  of  complaint  to  sustain  judgment,  and  order  over- 
ruling demurrer;  Pierce  v.  Willis,  103  Cal.  93,  as  to  sufi&ciency  of  find- 
ings, when  order  for  new  trial  granted;  Pacific  etc.  Co.  v.  Fisher,  106 
Cal.  237,  as  to  sufiSciency  of  findings  to  support  conclusion;  Riverside 
etc.  Co.  V.  Gage,  108  Cal.  243,  as  to  sufilciency  of  pleadings  to  support 
judgment;  Taylor  v.  Hill,  116  Cal.  147,  as  to  sufficiency  of  complaint; 
and  on  same  point  Hall  v.  Susskind,  120  Cal.  665;  Tompkins  v.  Mont- 
gomery, 123  Cal.  232,  holding  sufficiency  of  complaint  not  reviewable 
theieon;  Thompson  v.  City  of  Los  Angeles,  126  Cal.  272,  as  to  objection 
that  decision  is  against  law  where  no  specifications  were  filed;  Welch 
V.  Sargent,  127  Cal.  85,  as  to  sufficiency  of  findings  to  support  judgment; 
Churchill  v.  Flournoy,  127  Cal.  361,  applying  rule  in  action  to  abate 
dam  and  enjoin  diversion  of  water;  Schroeder  v.  Pissis,  128  Cal.  212,  as 
to  departure  of  findings  from  issues  raised  by  pleadings;  Byxbee  v. 
Dewey,  128  Cal.  325,  as  to  sufficiency  of  complaint  to  state  cause  of 
action  or  to  support  judgment;  Rauer  v.  Fay,  128  Cal.  525,  and  Reclama- 
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tion  Dist.  v.  Tbisby,  131  Cal.  573,  as  to  sufficiency  of  complaint  or  find- 
ings to  support  judgment;  Moore  v.  Douglass,  132  Cal.  400,  noted  under 
Jenkins  v.  Frink,  30  Cal.  586;  Kepfler  v.  Kepfler,  134  Cal.  206,  as  to 
point  tbat  findings  were  filed  too  late;  Morse  v.  Wilson,  138  Cal.  559, 
as  to  sufficiency  of  verdict  in  equity  case;  Kaiser  v.  Dalto,  140  Cal.  169, 
and  Swift  v.  Occidental  Min.  etc.  Co.,  141  Cal.  166,  botb  following  rule; 
Holmes  v.  Warren,  146  Cal.  461,  on  appeal  from  order  denying  new  trial 
question  wbetber  demurrer  to  complaint  properly  overruled  or  whether 
complaint  is  sufficient  to  support  judgment  cannot  be  considered. 

New  Trial. — ^Decision  is  ''Against  Law"  when  findings  do  not  cover  all 
material  issues,  p.  328. 

To  same  effect  in  Adams  y.  Helbing,  107  Cal.  301,  302,  but  affirming 
judgment  when  issue  not  found  upon  was  not  material;  Polk  v.  Boggs, 
122  Cal.  117,  but  holding  error  not  reviewable  when  not  specified;  Senior 
v.  Anderson,  138  Cal.  722,  noted  under  Knight  v.  Roche,  66  Cal.  15. 

Motion  for  New  Trial  may  be  granted  after  judgment  has  been  af- 
firmed on  appeal,  p.  327. 

Cited  in  Houser  etc.  Co.  ▼.  Hargrove,  120  Cal.  92,  reviewing  order 
though  appeal  taken  from  judgment  was  too  late;  Ejiltschmidt  v. 
Weber,  136  Cal.  677,  on  point  that  motion  is  a  separate  proceeding  and 
to  be  determined  on  its  own  record. 

Failure  to  Find  is  not  reversible  error,  when  upon  immaterial  issue, 
p.  328. 

To  same  effect  in  Diefendorff  v.  Hopkins,  95  Cal.  348,  as  to  failure 
to  find  damage  in  action  for  conversion,  when  judgment  for  defendant; 
Moore  v.  Copp,  119  Cal.  436,  as  to  failure  to  find  upon  issue  not  con- 
sidered in  rendering  judgment;  Fox  v.  Haarstick,  156  U.  S.  678,  constru- 
ing Utah  statutes;  and  see  S.  C.  9  Utah,  123.  Cited  in  Snelgrove  v. 
Earl,  17  Utah,  326,  noted  under  Kisling  v.  Shaw,  33  Cal.  425. 

Constructive  Trust  will  arise  from  abuse  of  confidential  relations, 
independently  of  any  element  of  actual  fraud,  p.  330. 

To  same  effect  in  Alaniz  v.  Casenave,  91  Cal.  46,  Hayne  v.  Hermann, 
97  Cal.  262,  263,  Dimond  v.  Sanderson,  103  Cal.  102,  and  Tillaux  v. 
TiUaux,  115  Cal.  673,  674,  675,  cited  under  S.  C.  75  Cal.  525.  Distin- 
guished in  Stiles  v.  Cain,  134  Cal.  175,  holding  undue  infiuence  not  pre- 
sumed in  contracts  between  spouses;  cited  in  Crawford  v.  Crawford, 
24  Xev.  420,  noted  under  Brison  v.  Brison,  75  Cal.  529. 

Finding. — Sufficiency  of  Evidence  to  support  is  question  for  trial 
court,  and  appellant  must  show  its  failure  herein,  p.  334. 

To  same  effect  in  Mahoney  v.  Bos t wick,  96  Cal.  58,  31  Am.  St.  Rep. 
177,  and  Penney  v.  Simmons,  99  Cal.  382,  sustaining  finding  that  deed 
absolute  was  mortgage;  Sullivan  v.  Moorhead,  99  Cal.  161,  as  to  find- 
ings of  mistake  in  action  for  reformation,  where  evidence  conflicting; 
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Shei-man  v.  Sandcll,  106  Cal.  375,  sustaining  findings  that  deed  absolute 
was  not  coupled  with  trust;  Jasper  v.  Hazen,  4  N.  Dak.  7,  construing 
similar  local  statute. 

90  Cal.  342-346.     ANZAR  T.  MILLER. 

Statute  of  Limitations  does  not  run  against  Mexican  grant  until 
patent  issued,  p.  345. 

To  same  effect  in  Tuffree  y.  Polhemus,  108  Cal.  675,  holding  adverse 
possession  not  shown  under  facts;  Adams  v.  Hopkins,  144  Cal.  27,  suit 
for  partition  of  patented  Mexican  grant  brought  within  five  years  after 
iBsuanoe  of  patent  is  not  barred. 

90  Cal.  368-373.    MOFFAT  ▼.  GREENWALT. 

Sureties  on  Appeal  Bond  are  liable,  although  appeal  dismissed  for 
their  failure  to  qualify,  p.  370. 

To  same  effect  in  Pieper  v.  Peers,  98  Cal.  44,  sustaining  complaint  and 
judgment  against  sureties  on  stay  bond;  Carpenter  v.  Furrey.  128  Cal. 
669,  noted  under  People  v.  Shirley,  18  Cal.  121;  State  v.  District  Court, 
22  Mont.  456,  74  Am.  St.  Rep.  621,  but  granting  them  the  right  to  have 
execution  stayed  and  named  as  consideration  of  bond  when  called  on  to 
pay  the  judgment;  Adler  v.  Staude,  136  Cal.  184,  enforcing  liability 
despite  misprision  in  judgment  as  to  name  of  defendant,  afterward 
corrected;  Braithwaite  v.  Jordan,  5  N.  Dak.  241,  discussing  liability  of 
sureties  on  admiralty  bond.  Note  citations:  Howell  y.  Milling  Co.,  38 
Am  St.  Rep.  708,  on  effect  of  dismissal. 

Appeal  may  be  dismissed  for  failure  of  sureties  to  qualify,  p.  372. 

Cited  in  State  v.  Napton,  24  Mont.  456,  noted  under  Wood  v.  Superior 
Court,  67  Cal.  115. 

90  Cal.  373-376.    LA  GRILL  r.  MALLARD. 

Mechanics'  Liens. — Original  Contractor  is  one  dealing  directly  with 
owner,  although  for  labor  and  materials,  p.  376. 

To  same  effect  in  Baird  v.  Peall,  92  Cal.  237,  as  to  painter;  Pacific 
etc.  Co.  V.  Fisher,  106  Cal.  233,  as  to  plumber;  but  see  Bennett  v.  Davis, 
113  Cal.  340,  54  Am.  St.  Rep.  356,  distinguishing  main  case  and  holding 
person  contracting  with  owner  for  construction  of  mantels  merely  a 
materialman  under  facts. 

90  Cal.  381-384.    PEOPLE  y.  CESENA. 

Witness. — Credibility  is  question  for  jury,  p.  383, 
Cited  in  People  v.  Van  Ewan,  HI  Cal.  152,  on  point  that  inBtniction 
to  credibility  is  erroneous. 
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90  Cal.  384-386.    P£CK  ▼.  BOARD  OF  SUPERYISOSS. 

Mandanms — ^Parties. — ^Road  overseer  should  be  made  a  defendant  in 
mandamus  for  keeping  road  in  repair,  p.  386. 

To  same  effect  in  Barber  v.  Mulford,  117  Cal.  358,  holding  officers 
of  board  of  education  proper  defendants  in  mandamus  against  board 
for  drawing  of  order  for  requisition  for  payments. 

00  Cal.  389-392.    HINKSL  y.  DONOHUB. 

Dismissal  of  Action  will  not  be  denied  because  of  filing  of  cross  com- 
plaint after  giving  of  notice  of  motion  to  dbmiss,  p.  391. 

To  same  effect  in  Kaufman  ▼.  Superior  Court,  115  Cal.  157,  where 
dismissal  filed  by  plaintiff,  and  fees  paid,  but  judgment  not  entered, 
through  clerk's  neglect;  Richards  v.  Bradley,  129  Cal.  672,  on  point  that 
remedy  by  motion  to  dismiss  exists  independently  of  dismissal  by  cleric 
on  request;  Todhunter  v.  Klemmer,  134  Cal.  62,  on  point  that  clerk's 
dismissal  is  condusive  although  entered  without  payment  of  costs. 

90  Cal.  393-397.    ANGLO-NEVADA   ASSUltANCS   COBPOSATION  T. 
NADBAU. 

Probate  Claim. — ^Mortgage  of  decedent  may  be.  foreclosed  without 
presentation,  when  all  recourse  for  deficiency  waived,  p.  395. 

To  same  effect  in  German  etc.  Society  v.  Fisher,  02  Cal.  502,  although 
action  not  commenced  within  time  for  presentation. 

90  Cal.  402-410.    HURRAY  y.  BOMB  BENEFIT  ETC.  ASSOCIATION; 
25  Am.  St.  Rep.  133;  S.  C.  Mills  v.  same  defendant,  105  CaL  232. 

Insurance. — ^Forfeiture  is  waived  by  negotiations  with  assured  recog- 
nizing continued  validity  of  policy  and  treating  it  as  still  in  force, 
p.  407. 

To  same  effect  in  West  Coast  etc.  Co.  v.  State  etc.  Co.,  98  Cal.  512, 
as  to  waiver  of  proof  of  loss  and  drawing  of  bill  of  exchange  for  amount 
of  insurance;  Carlson  v.  Supreme  Council,  116  Cal.  479,  480,  but  hold- 
ing giving  of  notice  of  subsequent  assessments  no  waiver  under  regula- 
tions of  benefit  society  sued;  Knars  ton  v.  Manhattan  etc.  Ins.  Co.,  124 
Cal.  78,  holding  forfeiture  for  nonpayment  of  premium  waived  under 
facts  stated;  Stiepel  v.  Association,  55  Mo.  App.  234,  holding  no  waiver 
shown  (but  see  on  last  point  Beatty  v.  Association,  75  Fed.  Rep.  73,  as 
to  such  waiver) ;  Kerlin  v.  Association,  8  Ind.  App.  633,  holding  company 
estopped  by  its  agent's  agreement  to  pay  dues  from  moneys  due  by  him 
to  member;  Mee  v.  Bankers'  Life  Assn.  69  Minn.  217.  Note  citations: 
Agricultural  etc.  Co.  v.  Potts,  39  Am.  St.  Rep.  643,  Enos  v.  Insurance 
Co.,  46  Id.  813,  Lake  v.  Minnesota  etc.  Assn.  52  Id.  675,  576,  Home  eta 
Co.  V.  Kennedy,  53  Id.  526,  on  general  subject. 
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90  Cal.  410-427.    IN6ERMAN  y.  MOORE;  25  Am.  St.  Rep.  138. 

Master  is  Liable  if  not  having  given  instructions  to  inexperienced 
servant  as  to  dangers  attending  dangerous  machinery,  either  personal  or 
through  person  in  charge,  pp.  421,  426. 

To  same  effect  in  Ryan  v.  Los  Angeles  etc.  Co.,  112  Cal.  252,  sustain- 
ing verdict  for  plaintiff  under  facts,  and  Gibson  v.  Furniture  Co,  113 
Cal.  7,  and  Verdelli  v.  Gray's  Harbor  etc.  Co.,  115  Cal.  523,  ruling  sim- 
ilarly under  facts,  each  being  case  of  minor;  Telford  v.  L.  A.  etc.  Co., 
134  Cal.  80,  holding  master  liable  for  injuries  to  inexperienced  servant 
from  electric  wire;  Mansfield  v.  Eagle  etc.  Co.,  136  Cal.  626,  holding  non- 
eiiit  improperly  granted;  O'Connor  v.  Golden  Gate  etc.  Co.,  135  Cal.  543, 
544,  sustaining  verdict  in  favor  of  minor  employee;  Norfolk  etc.  Sugar 
Co.  V.  Hight,  56  Neb.  168,  quoting  Verdelli  v.  Gray's  Harbor  etc  Co., 
115  Gal.  517;  Skelton  v.  Pacific  Lumber  Co.,  140  Cal.  512,  master  liable 
for  death  of  servant  caused  by  engineer  running  machinery  at  excessive 
speed  where  engineer  acted  under  direct  orders  of  superintendent.  Note 
citations:  Chicago  etc.  Co.  v.  Reinneiger,  33  Am.  St.  Rep.  257,  258,  May 
V.  Smith,  44  Id.  85,  on  general  subject. 

Contribntory  Negligence  is  question  of  fact  for  jury,  p.  424. 

To  same  effect  in  Smith  v.  Steamship  Co.,  09  Cal.  470,  as  to  question 
of  plaintiff's  knowledge  of  danger;  and  on  same  point  in  MuUin  v. 
Horseshoe  Co.,  105  Cal.  83,  holding  nonsuit  improperly  granted;  Mer- 
rifeld  v.  Maryland  etc.  Co.,  143  Cal.  59,  determining  liability  of  master 
for  injuries  to  minor  employee.  Note  citations:  McGorty  v.  Telephone 
Co.,  61  Am.  St.  Rep.  67,  on  general  subject. 

Order  Denying  New  Trial  after  order  granting  it,  will  not  be  reversed, 
unless  bill  of  exceptions  filed,  p.  426. 

To  same  effect  in  Paige  v.  Roeding,  96  Cal.  392,  as  to  conflict  between 
two  judgments  and  findings  therefor;  Hecla  etc.  Co.  v.  Gisborn,  21  Utah, 
74,  noted  under  Dawley  v.  Hovious,  23  Cal.  103. 

Error  in  Instruction  is  not  reversible  error,  unless  prejudicial,  p.  426. 
See  note  to  Richmond  etc.  Co.  v.  Garthright,  53  Am.  St.  Rep.  845,  and 
Teasdale  v.  Stoller,  54  Id.  707,  on  instructions. 

00  Cal.  427-444.    MURDOCK  y.  CLARKE. 

Findings  beyond  Issues  are  not  reversible  error  when  facts  thereof 
were  treated  by  parties  at  trial  as  being  in  issue,  p.  431. 

To  same  effect  in  Bumham  v.  Stone,  101  Cal.  168,  on  point  that  ob- 
jection to  pleading  cannot  be  first  raised  on  appeal;  Barbour  v.  Flick, 
126  Cal.  632,  noted  under  Ortega  v.  Cordero,  88  Cal.  221. 

Finding  is  sufficient  when  following  pleading,  and  should  be  of  ulti- 
mate fact  or  probate  facts  from  which  ultimate  necessarily  follows,  p. 
436. 
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To  same  effect  in  McCarthy  y.  Brown,  113  Cal.  18,  as  to  findings  of 
ouster  in  ejectment. 

Mortgagee  in  Possession  is  not  liable  as  a  trustee,  p.  438. 

To  same  effect  in  Kiewert  Co.  v.  Juneau,  78  Fed.  Rep.  711,  as  to 
liability  for  rent  from  tenants  under  him. 

Mortgage  does  not  pass  title,  though  in  form  of  deed  absolute,  p.  442. 

To  same  effect  in  Adair  ▼.  Adair,  22  Oreg.  131,  and  Snyder  y.  Parker, 
19  Wash.  278,  cited  under  Healy  y.  O'Brien,  66  Cal.  517;  Peninsular  etc 
Co.  y.  Pacific  etc.  Co.,  123  Cal.  695,  holding  possession  of  grantee  im* 
material  as  to  nature  of  instrument. 

90  Cal.  444486.    EMERIC  y.  ALVARABO. 

Action  for  Partition  is  in  nature  and  essence  equitable,  p.  457. 

To  same  effect  in  Woodward  y.  Superior  Court,  95  Cal.  276,  sustain- 
ing appointment  of  receiyer  therein;  Wells  y.  Heddenberg,  11  Tex.  Civ. 
App.  10,  citing  main  case  on  method  of  partition  when  same  ootenants 
haye  sold  part  of  their  interests;  McDonald  y.  Donaldson,  47  Fed.  Bep. 
770,  discussing  method  of  partition  of  syndicate  lands.  Note  citations: 
Ferris  y.  Land  etc.  Co.,  33  Am.  St.  Rep.  156,  on  parties  to  action. 

Description  in  Deed  is  insufficient,  when  conyeying  interest  in  all  land 
inherited  by  grantor,  p.  461. 

Distinguished  in  Chaffee  y.  Browne,  100  CaL  218,  sustaining  mortgage 
referring  to  probate  proceedings. 

Tax  Title.^<^otenant  cannot  acquire  for  own  benefit,  p.  464. 

See  note  to  Cone  y.  Wood,  75  Am.  St.  Rep.  236.  Cited  but  not  dis- 
cussed in  Crocker  y.  Dougherty,  139  Cal.  524. 

Tax  Deed  is  Void  when  assessment  not  made  to  owner  or  Unknown 
owners,"  p.  465. 

To  same  effect  in  Weinreich  y.  Hensley,  121  Cal.  659,  applying  rule 
to  swamp  land  assessments;  Escondido  etc.  Dist.  y.  Esoondido  Sem.,  130 
Cal.  132,  as  following  Lake  Co.  y.  Sulphur  etc  Co.,  66  Cal.  19. 

Mortgage  Foreclosure  cannot  embrace  title  adyerse  to  mortgagor,  p. 
470. 

Cited  in  Williams  y.  Cooper,  124  Cal.  669,  noted  under  San  Francisco 
y.  Lawton,  18  Cal.  465. 

Recording  Act. — ^Possession  does  not  oondusiyely  operate  as  notice, 
but  is  merely  evidence  thereof,  p.  473. 

To  same  effect  in  Calanchini  y.  Branstetter,  96  Cal.  616,  holding  no 
notice  giyen  under  facts;  Schumacher  y.  Truman,  134  Cal.  432,  noted 
under  Smith  y.  Yule,  31  Cal.  180. 

Amendment  of  Pleading  is  within  discretion  of  court,  p.  483. 
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To  same  effect  in  Bank  y.  Woodland,  122  CaL  110,  sustaining  denial 
^of  amendment  of  answer  under  facts. 

Unrecorded  Deed  is  void  as  against  later  mortgage  first  recorded,  p. 
470. 

Cited  in  Cady  v.  Purser,  131  Cal.  560,  82  Am.  St.  Rep.  308,  noted 
Tinder  Foorman  t.  Wallace,  76  Cal.  552. 

Acknowledgment. — Notary's  Certificate  must  state  venue,  jurisdiction, 
and  quality  of  the  oflScer,  pp.  462,  478. 

Cited  in  Middlecoff  v.  Hemstreet,  135  Cal.  176,  177,  holding  justice's 
jicknowledgment  insufficient. 

90  Cal.  487-406.    NEWTON  ▼.  HULL. 

Vendee  cannot  recover  back  purchase  money  without  default  of  vendor 
after  vendee's  tender  and  demand,  p.  402. 

To  same  effect  in  Townsend  v.  Tufts,  05  Cal.  261,  20  Am.  St.  Rep  110, 
denying  relief  under  facts;  Grant  v.  Beronio,  07  Cal.  400,  on  point  that 
vendor  cannot  refuse  to  make  deed  because  of  clause  for  return  of  pur- 
chase money  on  such  default;  Beverly  v.  Blackwood,  102  Cal.  01,  on 
point  that  party  in  default,  when  time  of  essence,  cannot  take  advantage 
of  own  wrong;  and  see  Merrill  v.  Merrill,  05  Cal.  338;  Phelps  v.  Brown, 
^5  Cal.  573;  Scott  v.  Glenn,  08  Cal.  171,  cited  under  Dennis  v.  Strass- 
burger,  80  Cal.  583;  North  Stockton  etc.  Co.  v.  Fischer,  138  Cal.  102, 
103,  and  Shenners  v.  Pritchard,  104  Wis.  201,  noted  under  Wilcoxson 
r.  Stitt,  65  Cal.  506. 

Vendor  may  Tender  Deed  after  time  limited,  although  time  expressly 
made  of  essence,  and  need  not  until  tender  or  payment  of  price,  p.  404. 

To  same  effect  in  Bradford  v.  Parkhurst,  06  Cal.  105;  31  Am.  St.  Rep. 
100,  holding  vendee  not  entitled  to  recover  back  purchase  money  be- 
cause of  delay;  Naftzger  v.  Gregg,  00  Cal.  86;  37  Am.  St.  Rep.  26,  sus- 
taining vendor's  action  on  purchase  money  notes,  although  execution  of 
deed  not  alleged  or  shown;  Haile  v.  Smith,  113  Cal.  661,  sustaining 
ejectment  by  vendor  on  default  by  vendee  although  deed  not  tendered 
on  day  stipulated;  Glock  v.  Howard  etc.  Co.,  123  Cal.  0,  60  Am.  St.  Rep. 
24,  noted  under  Grey  v.  Tubbs,  43  Cal.  350;  Raymond  v.  Land  Co.,  53 
Fed.  Rep.  886,  discussing  vendor's  right  to  specific  performance  after 
vendee's  default. 

90  Cal.  406-400.    BRYMER  ▼.  SOUTHERN  PACIFIC  CO. 

Master  is  not  Liable  when  using  reasonable  and  ordinary  care,  skill, 
and  diligence,  in  furnishing  suitable  and  safe  machinery,  p.  408. 

To  same  effect  in  Higgins  v.  Williams,  114  Cal.   185,  discussing  re- 
fusal to  give  such  instructions;  Dolan  v.  Sierra  Ry.  Co.,  135  Cal.  437, 
but  holding  railway  company  negligent  as  to  maintenance  of  rails  and 
Notes  Cal.  Rep.— 2G0. 
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trestle;  Vorbrich  v.  Gender  etc.  Co.,  W  Wis.  281,  288,  holding  master  n*t 
liable  under  facts  stated.  Note  citations:  Orman  ▼.  Manniz,  31  Abou  Si. 
Rep.  349,  on  general  subject. 

Fact  of  Accident  Raises  No  Presumpdon  of  negligence  of  master,  pu 
498. 

Approved  in  Chicago  etc.  Ry.  v.  O'Brien,  132  Fed.  687,  applying  rol* 
in  action  against  railroad  by  employee  for  injuries  caused  by  derail- 
ment. 

90  Cal.  500.    BALLBRINO  ▼.  BIGBtOW. 

Unlawful  Detainer. — ^Judgment  of  superior  court  is  void  on  appeal 
from  justice's  court  where  latter  had  no  jurisdiction,  p.  502. 

Overruled  in  De  Jamatt  v.  Marquez,  132  Cal.  702,  holding  judgment 
not  void  where  retrial  had  in  superior  court  without  objection  as  to  it» 
jurisdiction;  but  cf.  Hoban  v.  Ryan,  130  Cal.  90. 

90  Cal.  504-507.    CLARK  ▼.  PALMBR. 

SummoiiB  ia  Sufficient  when  notice  is  substantially  in  conformity  witk 
statute,  p.  506. 

To  same  effect  in  People  vt  Dodge,  104  Cal.  491,  492;  dissenting  opin- 
ion Schuttler  v.  King,  12  Mont.  161,  and  Higley  t.  Pollock,  21  Ner.  207» 
cited  under  Bewick  y.  Muir,  83  Cal.  368. 

90  CaL  507-516.    WBLCOHB  y.  BBSS;  25  Am.  St.  Bep.  145. 

Svrrender  of  Lease  can  be  made  only  in  writing  or  by  operation  of 
law,  p.  512. 

To  same  effect  in  Adams  ▼.  Weaver,  117  Cal.  47,  but  holding  ques- 
tion of  yalidity  of  surrender  not  involved  under  facta.  Cited  in  Peltcm 
V.  Place,  71  Vt,  439,  holding  surrender  shown  by  reletting  by  owner 
after  abandonment  by  original  tenant.  Note  citations:  Williama  v. 
Vaaderbilt,  36  Am.  St.  Rep.  496,  en  general  subject. 

90  Cal.  515-522.    O'CONNBLL  v.  MAIN  BTC.  BOTBL  CO. 

New  Trial. — ^Notice  of  Intentidn  is  sufficient  if  mad6  "to  set  aside 

decision  and  judgment,"  p.  518. 

To  same  effect  in  Locke  v.  Moulton,  96  Cal.  31,  sustaining  similar 
notice. 

Building  Contract — ^Damages. — Contractor  may  recover  from  owner  on 
latter*8  breach,  profits  to  be  made  by  performance,  p.  521. 

To  same  effect  in  Tahoe  Ice  Co.  v.  Union  Ice  Co.,  109  Cal.  249,  aa 
to  purchaser's  breach  of  contract  to  furnish  ice  for  successive  years; 
Silberstein  v.  Duluth  etc.  Co.,  68  Minn.  431,  further  holding  as  to  evi- 
dence of  such  profits. 
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M  Cal.  522-531.    MILLS  y.  LOS  ANGELES. 

Mexican  Grant. — Possessor  of  pueblo  land  is  not  aided  by  {Mttent  to 
city  unless  he  has  obtained  a  deed  from  the  pueblo  or  city,  p.  530. 

Cited  in  Holladay  v.  San  Francisco,  124  Cal.  358,  as  to  land  dedicated 
for  public  park. 

-90  Cal.  532-543.    BtRKETT  ▼.  GRIFFITH;  25  Am.  St.  Rep.  151. 

Pleading. — ^Attadkiing  of  Exhibits  is  insufficient  unless  aided  by  direct 
^lyerments  of  complaint,  p.  541. 

To  same  effect  in  Hibemia  etc.  Co.  v.  Thornton,  117  Cal.  483,  but 
austaining  complaint  on  note  in  body  of  complaint  although  referring 
to  mortgage  not  shown  or  alleged.  Cited  in  Union  etc.  Co.  v.  Olson, 
S2  Minn.  190,  holding  complaint  on  bond  insufficient;  Cave  y.  Gill,  59 
S.  C.  258,  but  holding  that  averments  in  compla'int  may  be  aided  by 
euch  exhibits;  Estate  of  Co(>k,  137  Cal.  191,  applying  rule  to  reference 
to  inventory  in  petition  for  probate  sale. 

Pleadings. — ^Ayerments  must  be  direct  and  not  deducible  by  inference 
merely,  p.  542. 

Cited  in  Weinberger  y,  Weidman,  134  Cal.  QOl,  noted  under  Denver 
tr.  Burton,  28  Cal.  549. 

90  Cal.  543^48.  BATES  7.  COUNTY  OF  SAKTA  BARBARA. 

Mechanics'  Lieiu.— Notice  to  Owner  under  section  1184,  Code  of  Civil 
Procedure,  is  efficacious  to  gain  priority  of  payment  Irrespective  of 
light  to  lien,  p.  546. 

To  same  effect  in  First  Nat.  Bank  v.  Ferris  etc.  Dist.,  107  Cal.  65, 
where  claim  of  lien  not  filed;  Bianchi  v.  Hughes,  124  Cal.  28,  on  point 
that  such  notice  operates  as  garnishment  for  such  materials  as  were 
furnished  for  and  actually  used  on  the  building;  Newport  etc.  Co.  v. 
Drew,  125  Cal.  589,  but  holding  that  such  notice  cannot  affect  right 
of  contractor's  assignee  to  matured  payments;  Weldon  v.  Superior  Ct., 
138  Cal.  430-4B2,  discussing  jurisdiction  of  superior  court  in  equity  to 
Teach  funds  in  owner's  hands;  French  v.  Powell,  135  Cal.  640-642,  dis- 
oussing  remedies  under  Statutes  of  1897,  page  201. 

Mechanic's  Lien  is  not  assertable  against  public  building,  p.  (M6. 

Cited  in  Reclamation  Dist.  v.  Sacramento  County,  134  Cal.  480,  noted 
tmder  Mayrhofer  v.  Board,  89  Cal.  110. 

Mechanics'  Liens. — ^Attorney's  Fees  cannot  be  recovered  in  action  not 
brought  under  statutory  provisions,  p.  548. 

To  same  effect  in  Central  etc.  Co.  v.  Center,  107  Cal.  197,  as  to  per- 
gonal action  for  materials  furnished  defendant  therein;  Estate  of  01m« 
stead,  120  CaL  463,  denying  right  to  order  attorney's  fees  in  successful 
will  contest. 
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90  CaL  663.    EX  PARTB  CLANCY. 

Appeals-Contempt. — ^Provision  of  Insolvent  Act  allowing  appeal  is 
Toid  in  view  of  general  law  making  such  orders  final,  p.  554. 

Cited  in  Krause  v.  Durbrow,  127  Cal.  686,  holding  section  3  of  Act 
of  1880,  page  131,  void  as  conflicting  with  sections  307,  312,  Civil  Code. 

00  Cal.  660-661.    CAfiUTHESS  ▼.  HENSLEY. 

Record  on  AppeaL — ^Bill  of  Exceptions  is  necessary  to  bring  up  mat- 
ters dehors  record  to  destroy  presumption  of  regularity  of  judgment^ 
p.  660. 

To  same  effect  in  Spence  v.  Scott,  97  Cal.  182,  applying  rule  to  errors 
in  striking  out  parts  of  answer. 

Presumptions  on  Appeal  are  in  support  of  theory  that  all  matters 
were  presented  that  would  authorize  entry  of  judgment  as  rendered^ 
p.  660. 

To  same  effect  in  Paige  v.  Reeding,  06  Cal.  391,  sustaining  later  of 
two  judgments  although  record  showed  no  justification  for  setting  first 
aside  but  no  bill  of  exceptions  filed,  and  on  same  point,  Colton  etc 
Co.  V.  Swartz,  99  Cal.  283;  and  Von  Schmidt  v.  Von  Schmidt,  104  CaL 
550,  where  first  judgment  was  by  default;  Cockrill  v.  Clyma,  98  CaL 
126,  presuming  consent  to  order  where  no  objection  shown;  In  re  Bates, 
105  Cal.  647,  as  to  decree  of  distribution  to  charitable  institution  when 
record  did  not  show  legacy  to  be  of  prohibited  proportion;  Rowe  v. 
Blake,  112  Cal.  644,  presuming  execution  regularly  issued  and  to  per- 
son entitled  thereto;  Galvin  v.  Palmer,  134  Cal.  428,  applying  rule  ta 
entry  of  second  judgment;  Kent  v.  Insurance  Co.,  2  S.  Dak.  307,  as  to 
regularity  of  order  of  reference;  Code  v.  Association,  3  S.  Dak.  277, 
as  to  amendment  of  judgment;  and  see  Hroch  v.  Aultman  etc  Co.,  S 
S.  Dak.  477,  483,  as  to  presumption  that  all  evidence  is  included  in 
record  on  appeal. 

Claim  and  DeliTery. — ^Judgment  for  possession  alone  for  plaintiff  will, 
on  appeal,  be  presumed  warranted  by  finding  that  he  already  had  pos- 
session, p.  660. 

To  same  effect  in  Seligman  v.  Armando,  94  CaL  316,  on  point  that 
judgment  for  value  alone  is  sufficient  when  return  impossible;  Errecs 
Y.  Meyer,  142  Cal.  310,  judgment  for  value  of  property  without  alter- 
native for  recovery  of  possession  is  valid  where  judgment  for  delivery 
would  be  unavailing. 

90  Cal.  662-664.    DOW  y.  ROSS. 

Bill  of  Costs  must  be  filed  within  five  days  after  party's  knowledge 
of  decision,  although  no  notice  of  decision  served,  p.  663. 

To  same  effect  in  Waddingham  v.  Tubbs,  96  Cal.  261;  Wall  v.  Heald^ 
96  Cal.  368;   Fomi  t.  Yoell,  99  CaL   178,  and  California  etc  Ca  ▼. 
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Baroteau,  116  Cal.  139,  cited  under  MuUaly  v.  Benevolent  Society,  69 
Cal.  559.  Denied  in  Mallory  ▼.  See,  129  Cal.  360,  holding  written  no- 
tice of  decision  necessary  in  new  trial  proceedings;  cited  in  Galindo 
V.  Roach,  130  Cal.  391,  noted  under  Chapin  v.  Broder,  16  Cal.  403; 
Matheson  y.  Ward,  24  Wash.  412,  85  Am.  St.  Rep.  958,  holding  delay 
in  filing  bill  not  excused  by  client's  neglect  to  furnish  particulars  there- 
of. 

go  Cal.  565-569.    60W  ▼.  MARSHALL. 

Garnishment. — ^'Credits"  are  property  of  defendant  in  garnishee's  pos* 
session  or  under  his  control,  p.  569. 

To  same  effect  in  Deering  v.  Richardson  etc.  Co.,  109  Cal.  84,  sus' 
taining  garnishment  of  note  held  by  bank  as  to  collateral  security  for 
defendant's  debt. 

Attachment  Proceedings  are  special  and  statutory  and  statute  must 
be  strictly  followed,  p.  567. 

To  same  effect  in  Rudolph  v.  Saunders,  111  Cal.  235,  holding  valid 
levy  not  shown  of  growing  crop.  Cited  in  Beltaire  v.  Rosenberg,  129 
Cal.  168,  denying  right  when  contract  not  made  nor  payable  within  state. 

90  Cal.  574-580.    SAN  DIEGO  BTC.  CO.  v.  WOOLDRBDGE. 

Mechanics'  Liens. — Contract  is  not  void  because  last  payment  is  to 
be  made  thirty  days  after  completion,  nor  because  omitting  descrip- 
tion of  property  affected,  pp.  578,  579. 

To  same  effect  in  Yancy  v.  Morton,  94  Cal.  561,  on  both  points,  when 
contract  provided  for  payments  within  thirty-five  days  on  certain  con- 
ditions; Brill  V.  De  Turk,  130  Cal.  243,  on  first  point,  as  to  payments 
on  thirty-five  days,  upon  certain  conditions. 

00  Cal.  581-583.    RAMISH  y.  QRSCHBRAUN.    S.  C.  98  Cal.  676;  107 
Cal.  659. 

90  Cal.  583-585.    HBRBBRGER  r.  BUSMAN. 

Estoppel. — ^Tender  not  objected  to  when  made  cannot  be  so  there- 
after, p.  585. 

Approved  in  Pierce  v.  Lukens,  144  Cal.  401,  tender  of  bonds  which 
defendant  agreed  to  purchase  waived  by  conduct;  Schultz  v.  O'Rourke, 
18  Mont.  432,  holding  party  confined  to  objections  then  made. 

90  Cal.  586-590.     PEOPLE  ▼.  ELLIOTT. 

Forgery,  under  section  470,  Penal  Code,  does  not  include  making  and 
passing  of  check  signed  by  name  of  nonexistent  firm,  which  is  included 
under  section  476,  p.  589. 

To  same  effect  in  People  v.  Eppinger,  105  Cal.  38,  holding  information 
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uader  latter  section  insufficient  in  aUegations;  People  ▼.  Eppinger,  114 
Gal.  363,  holding  entry  of  Judgment  for  forgery  erroneous  under  charge 
of  passing  fictitious  eheek;  People  v.  laird,  118  Oai.  208,  hut  holding 
«rime  to  he  forgery  under  faets;  People  t.  Terrill,  133  GaL  125,  127, 
holding  crime  a  species  of  forgery;  affirmed  in  Pe(^»k  v.  Nishiyama, 
136  Cal.  300,  hut  sustaining  information;  People  7.  Ohveden,  137  Cal. 
463,  holding  execution  of  fictitious  deed  included  under  section  470, 
Penal  Code,  though  not  under  section  476. 

90  Cal.  600-603.    KSEO  ▼.  MORTON.    S.  G.  00  Oil  017. 

Mechanic's  Liens. — ^Variance  is  immaterial  between  notice  and  proof, 
as  to  name  of  employer,  when  owner  oould  not  be  injured  thereby,  p. 
606. 

To  same  effect  in  Corfoett  y.  Chambers,  100  Cal.  186,  sustaining  elaim, 
although  stating  X  as  ^'owner  or  reputed  owner";  alto,  Central  etc 
Co.  y.  Condon,  67  Fed.  Rep.  108,  construing  local  act  as  to  perfecting 
•of  lien. 

Mechanic's  Liens. — ^Vaiianoe  between  contract  as  proyed  and  as  atated 
in  notice,  as  to  prioe  to  be  paid,  is  fatal,  p.  509. 

To  same  effect  in  Palmer  y.  Layigne,  104  Cal.  34,  as  to  yariance  be- 
tween complaint  and  notice  as  to  person  with  whom  contract  made; 
Santa  Monica  etc.  Co.  y.  Hege,  119  Cal.  380,  but  ruling  alitor  when 
•contract  was  for  '^regular  market  piice,"  and  notice  alleged  it  an  for 
reasonable  yalue,  but  holding  yariance  fatal  as  to  balance  due;  Wilson 
y.  Nugent,  125  Cal.  283,  where  materials  furnished  at  agreed  price  and 
statement  in  notice  was  of  reasonable  yalue;  but  cf.  McClain  y.  Hutton, 
131  Cal.  137,  sustaining  claim  alleging  payment  at  ''usual  rates";  Caatag- 
netto  y.  Coppertown  Min.  etc.  Co.,  146  Cal.  332,  where  notice  correctly 
states  name  of  owner  of  mining  claim,  and  states  labor  done  at  request 
^f  superintendent  of  mining  company  in  possession  of  and  opeyratiii^ 
mine,  it  substantially  states  claimant  was  employed  by  such  person. 

Mechanic's  Liens. — ^''Completion"  includes  thirty  days'  cessation  by 
•contractor,  p.  600. 

See  note  to  Goodman  y.  Baerlocher,  43  Am.  St.  Rep.  001,  on  com- 
pletion. 

Mechanic's  Liena.— Owner  is  liable  on  failure  to  retain  twanty-flye 
per  cent,  of  prioe  for  thirty-fiye-day  period,  p.  602. 

To  same  effect  in  West  Coast  etc.  Co.  y.  Enapp,  182  Cal.  82,  con- 
struing ''due"  in  statute;  Brill  y.  De  Turk,  130  Cal.  243,  noted  under 
San  Diego  etc  Co.  y.  Wooldredge,  00  Cal.  679. 

OO  Cal.  603-600.    GARNSS7  y.  GQTAARD. 

Declaiationa  of  Trust  is  shown  by  yerified  saswicr  filed  by  trustee 
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netting  it  forth,  p.  607.    See  note  to  Williainson  v.  Yager,  34  Am.  St. 
Bep.  105,  on  general  subject. 

90  Cal.  610-617.    MAXmiNG  v.  DEN. 
Street  Assessment  is  Void  when  based  upon  void  contract,  p.  614. 

To  same  effect  in  Capron  v.  Hitchcock,  08  Cal.  430,  when  contract 
was  between  city  and  its  school  trustee;  California  etc.  Co.  y.  Quin- 
ohard,  110  Cal.  87,  when  contract  prematurely  made;  Cal.  etc.  Co.  ▼. 
Moran,  128  Cal.  378,  noted  under  Dougherty  ▼.  Coffin,  69  Cal.  454. 

Street  Assessments.— Appeal  to  supervisors  is  unnecessary  when  as- 
sessment void,  p.  615. 

To  same  effect  in  Capron  v.  Hitchcock,  98  Cal.  431,  also  cited  above; 
Schwiesau  v.  Mahon,  110  Cal.  546,  547,  when  contract  void  because  of 
absence  of  specifications  of  work;  and  see  Warren  v.  Chandos,  115  Cal. 
387,  Girvin  v.  Simon,  116  Cal.  610,  and  Chase  v.  Treasurer,  122  Cal. 
645,  cited  under  Brock  v.  Luning,  89  Cal.  316;  De  Haven  v.  Berendes,. 
135  Cal.  181,  noted  under  Brock  v.  Luning,  89  Cal.  321. 

Street  Assessment. — ^Personal  judgment .  against  owner  for  deficiency 
is  void,  p.  617. 

Cited  in  Reid  v.  Clay,  134  Cal.  216,  and  dissenting  opinion  in  Jones- 
Co.  V.  Perry,  26  Ind.  App.  569,  noted  under  Taylor  v.  Palmer,  31  Cal. 
249. 

90  Cal.  617-622.    EX  PASTE  CHENEY. 

Municipal  Ordinance  may  impose  an^  reasonable  penalty  when  not 
in  conflict  with  general  laws,  p.  620. 

To  same  effect  in  Ex  parte  Hong  Shen,  98  Cal.  685,  sustaining  regu- 
lations for  sale  of  opium  differing  from  state  laws,  but  not  conflict- 
ing therewith.  Cited  in  Ex  parte  McClain,  134  Cal.  112,  86  Am.  St.  Rep. 
245,  as  to  ordinance  prohibiting  possession  of  lottery  tickets;  note  to 
Booth  V.  People,  78  Am.  St.  Rep.  272;  Odd  Fellows*  Cem.  Assn.  v.  San 
Francisco,  140  Cal.  234,  upholding  ordinance  prohibiting  interments  with- 
in city  limits. 

90  Cal.  622.    WIXON  v.  600DCELL. 

Cross-examination  should  be  liberally  allowed  when  affecting  credibil- 
ity of  witness,  p.  626. 

Cited  in  Estate  of  Kasson,  127  Cal.  500,  noted  under  People  v.  Ben- 
son, 52  CaL  380. 

90  Cal.  635-643.    SHEWARD  v.  CITIZENS'  WATER  CO. 

Water  Company  may  refuse  to  supply  water  unless  charges  paid* 
p.  642. 
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Cited  in  Smith  t.  Capital  Gas  Co.,  132  Cal.  212,  on  point  that  gas 
company  may  charge  rent  for  meters;  Turner  v.  Water  Co.,  171  Mass. 
336,  68  Am.  St.  Eep.  438,  but  denying  right  of  water  company  to  refuse 
supply  because  of  debt  of  prior  occupant  of  same  premises;  Atlanta 
v.  Burton,  90  Ga.  491,  denying  right  of  consumer  to  recover  back  moneys 
paid  to  have  supply  reopened. 


illiljlll 


